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ERRATA. 


EoTZ  V.  Drbibblbis,  page  68.  In  col.  ii.|  line  9,  insert  after  the  word  "death"  the  words  "of  Knti.*'  lu 
line  12,  for  "these,"  read  "  then,**  and  omit  "had.**  In  line  14,  for  "conflict,**  read  "oonpled  ;**  and  in  line 
16,  omit  the  word  "  and.'* 

WoBLPPBR*s  Appeal,  page  234.    In  col.  i.,  line  6  from  bottom,  the  word  "at**  should  be  omitted. 

OoMMONWBALTu  V,  Kbbchnbb,  page  260.  Th«  names  of  counsel  were  transposed.  Boies  Penrose  represented 
the  Commonwealth ;  J.  P.  KUnges,  contra. 
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July  '87,  91.  February  11,  1889. 

Temple  v.  Baker  et  al. 

Negotiable  paper — Irregular  indorsement — Ef- 
fect of-^Statute  of  Frauds. 

Id  an  action  by  Abigail  Baker  et  al.,  heirs-at-law  of 
Wm.  Baker,  against  Bennett  Temple,  upon  a  promis- 
■ory  note  in  the  following  form: — 

11000.  Wbst  Cbbstbb,  Pa.,  Got.,  25, 1882. 

158  days  after  date  we  promise  to  pay  to  the  or- 
der of  administrators  of  William  Baker  at  the  First 
National  Bank  of  West  Chester,  $1000,  withoat  defal- 
cation for  value  received.      Alfred  Mancill  &  Soir. 
Credit  the  drawer. 
Bbnvbtt  Tbmplb. 
Indorsed :  Bennett  Temple, 

Frederick  W.  Baker, 
James  A..  Baker, 
Levis  G.  Baker. 
HM,  (1)  that  the  irregular  or  anomalous  indorse- 
ment of  Temple  imposed  upon  him  the  liabilities  of 
second  indorser  and  did  not  make  him  liable  to  the 
payees. 

(2)  His  indorsement  cannot  be  turned  into  a  con- 
tract to  goarantee  payment  of  the  note,  by  parol  testi- 
I  mony,  l^canse  of  the  Statute  of  Frauds. 

I  (3)  The  words  "  credit  the  drawer**  imply  no  prom- 

ise or  undertaking  upon  the  part  of  him  who  uses 
them,  bat  are  a  direction  to  all  persons  to  whom  the 
note  may  be  presented  to  treat  with  the  drawer  as  the 
owner,  notwithstanding  the  apparent  title  of  the  in- 
dorsee. 

'  Error  to  the   Common    Pleas  of   Delaware 

Conoty. 
I  Assumpsit,  by  Abigail  Baker  et  al.^  heirs-at-law 

of  Wm.  Baker,  deceased,  against  Bennett  Temple. 
This  suit  was  brought  upon  a  promissory  note, 

of  which  the  following  is  a  copy : — 

$1000.  West  Chbstbb,  Pa.,  Oct.  25, 1882. 

One  hundred  and  fifty-eight  days  after  date  we 
promise  to  pay  to  the  order  of  Administrators  of  Wil- 
liam Baker,  at  the 

FIB8T  VATIORAL  BANK  OP  WBST  CHBSTBB, 

One  Thousand  ^  Dollars 

without  defalcation,  for  value  received. 
Credit  the  drawer.  Alfbbd  Mabcill  &  Sov. 

I  Bbbbbtt  Tbmflb. 

[Indorsed.] 
Bennett  Temple, 
Frederick  W.  Baker, 
James  A.  Baker, 
Levis  O.  Baker. 


The  follow ii^g  facts  were  found  by  the  jury  in 
a  special  verdict : — 

*^  That  the  note  in  suit  was  given  by  the  makers 
to  the  holders  to  secure  hand-money  for  the  pur- 
chase-money of  real  estate  which  the  makers 
afterwards  refused  to  take.  The  said  real  estate 
was  the  property  of  and  sold  by  the  present 
holders  of  the  note. 

'*  That  the  administrators  were  made  payees 
of  the  note  for  the  use  of  the  heirs,  the  present 
holders. 

"  That  the  note  was  indorsed  by  Bennett  Tem- 
ple, the  defendant,  in  blank. 

*^  That  his  name  was  written  under  the  words 
<  Credit  the  drawer,'  at  the  same  time  his  in- 
dorsement WAS  made,  and  none  of  the  blanks 
were  then  filled. 

♦*  That  the  words  *  Administrators  of  William 
Baker'  were  written  as  payees  after  the  paid  in- 
dorsement by  B.  Temple,  and  after  his  name  on 
the  face  of  the  note  under  the  words  *  Credit  the 
drawer.' 

*<  That  the  indorsement  by  the  administrators 
was  made  after  the  indorsement  of  Bennett  Tem* 
pie  had  been  written  on  the  note. 

**  That  the  plaintiffs  have  exhausted  their  legal 
remedies  against  the  makers  of  said  note  and  have 
not  been  able  to  realize  because  of  insolvency. 

*'  That  they  are  ignorant  of  the  law.  If  the 
Court  shall  be  of  opinion,  upon  the  above  facts, 
that  the  plaintiffs  are  entitled  to  a  verdict,  then 
they  find  for  the  plaintiffs  for  $1237.50,  otherwise 
we  find  for  the  defendant." 

Subsequently  the  Court  entered  judgment  for 
the  plaintiffs  on  the  above  verdict.  Defendant 
then  took  this  writ,  specifying  for  error  this 
action  of  the  Court. 

William  B.  BroomaUj  for  plaintiff  in  error. 

The  payee  in  the  note  is  a  holder  prior  to  an 
indorser,  and  cannot  recover  from  the  indorser  by 
proving  an  oral  contract  on  the  part  of  said  in- 
dorser to  be  responsible  to  him. 
Jack  V.  Morri^n,  12  Wright,  118. 

Temple's  indorsement  is  that  of  a  second  in- 
dorser.    The  heirs  of  William  Baker,  who  are 
the  holders  of  the  note,  are  the  first  indorsers. 
Schaferv.  Bank,  9  P.  F.  Smith,  144. 
Murray  v.  McKee,  10  Id.  35. 

Temple  could  successfully  maintain  an  action 
against  the  administrators  of  William  Baker  upon 
the  note  as  it  appears  to  be  drawn  and  indorsed  ; 
and  it  could  not  be  proven  in  such  a  suit  that 
Temple  orally  undertook  to  become  responsible 
for  the  makers  to  the  payees  in  the  note. 

Slack  V.  Kirk,  17  P.  P.  Smith,  380. 

Bilbert  v.  Finkbeiner,  18  Id.  243. 

Hauer  &  McNair  v.  Patterson,  3  Norris,  274. 

Is  the  signature  of  Temple  on  the  face  of  the 
note  under  the  words  <'  Credit  the  drawer,"  an 
agreement,  or  memorandum,  or  note  thereof,  to 
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become  responsible  for  the  debt  of  Alfred  Man- 
cill  &  Son  ? 

What  is  the  signification  of  the  words  <<  Credit 
the  drawer,"  and  to  whom  are  thej  directed  ? 
These  words  have  a  well-known  commercial 
meaning.  It  is  an  order  used  on  accommodation 
notes  by  the  indorser  to  a  subsequent  holder  to 
pay  the  proceeds  of  the  discounting  of  the  note 
to  the  drawer. 

Bteokel  v.  Steckel,  4  Casey,  233. 

It  is  an  assignment  of  the  proceeds  of  the  note. 
'*  It  is  used  extensively  in  bank  transactions,  and 
its  object  is  very  apparent.  If  the  indorser 
keeps  an  account  at  th^  bank,  it  is  a  short  check 
in  favor  of  the  maker  for  the  money,  if  the  note 
should  be  discounted,  and  the  proceeds  are  at 
once  passed  to  his  credit." 

Rimyan  v.  liillikeii,  1  Phila.  208. 

WiUiam  M.  Hayes  and  F.  Gilpin  Eohinson, 
for  defendants  in  error. 

We  do  not  question  the  law  of  the  cases  cited 
by  the  plaintiff  in  error.  They  decide  that  one 
who  indorses  a  note  above  the  payee  is  an  irregu- 
lar indorser  and  not  liable  to  anybody ;  because  a 
m^re  indorsement  imports  in  law  no  liability  to 
the  payees — nor  to  a  subsequent  holder,  because, 
in  taking  the  note  without  the  payees  on  it  as 
first  indorser,  it  deprives  the  irregular  indorser  of 
that  recourse  to  the  payees  which  he  is  entitled  to 
have,  and  without  which  it  is  fair  to  presume  he 
would  not  have  indorsed  the  paper. 

Our  case  rests  upon  the  fact  that  the  note  in 
question  shows,  by  a  note  or  memorandum  in 
writing,  more  than  an  irregular  indorsement. 
It  shows  that  the  object  of  the  irregular  indorse- 
ment was  to  give  to  the  maker  of  the  note  credit 
with  the  payee ;  this  being  by  the  signature  of 
Bennett  Temple  on  the  face  of  the  note,  under 
the  words  **  Credit  the  Drawer." 
"  Where  a  third  party  indorses  a  negotiable 
note  before  the  payee  has  negotiated  it,  he  is 
liable  to  the  payee  if  it  can  be  proved  that  the 
object  of  the  indorsement  was  to  give  to  the 
maker  of  the  note  credit  with  the  payee.  And 
it  is  a  fair  inference  from  this  proposition  that, 
on  proof  of  such  an  understanding,  the  indorser 
would  be  in  like  manner  liable  to  any  indorsee  of 
the  payee,  either  of  whom  may  write  over  the 
signature  of  the  indorser  an  agreement  corre- 
sponding with  the  facts  susceptible  of  proof. 
Barto  V.  Schmeok,  4  Casey,  451. 

For  what  reason  would  Bennett  Temple  sign 
his  name  under  those  words  "  credit  the  drawer," 
on  the  fietce  of  the  note?  The  reason  is  well 
understood.  The  order  of  liability  would  be, 
first,  the  maker;  second,  the  payee;  third,  the 
indorser :  and  this  note,  negotiated  by  A.  Mancill 
&  Son,  would  put  the  taker  upon  inquiry  as  to 
how  it  got  back  into  their  hands,  the  presump* 


tion  being  that  A.  Mancill  dc  Son  had  taken  it 
up,  and  that  Temple  was  no  longer  liable. 

To  relieve  the  note  of  this  question  Bennett 
Temple  makes  the  memorandum  or  note  in  writ- 
ing on  the  face  of  the  note,  "  credit  the  drawer," 
thereby  saying,  <<  although  this  note  is  in  the 
hands  of  the  maker,  you  can  safely  give  credit 
upon  the  faith  of  it,  and  I  will  be  responsible." 

The  defendants  in  error  are  not  payees,  but  in- 
dorsees ;  there  was,  as  to  them,  a  sufficient  prom- 
ise in  writing,  under  the  Act  of  ApHl  26,  1855. 

The  nearest  case  to  this  is  Roth  v.  Barner  (2 
Penny.  220),  which  seems  to  decide  that  a  party 
is  liable  on  an  indorsement  like  the  one  in  this 
suit,  when  the  note  is  in  the  hands  of  an  in- 
dorsee. 

Where  it  was  plainly  the  purpose  of  the  party  ' 
to  become   liable,  and   where   he  evidently  in- 
tended to  give  the  credit  of  his  name,  we  have 
faith  that  this  Court  will  be  slow  to  aid  him  in 
escaping  a  just  liability,  on  a  mere  technicality. 
Silbert  i;.  Finkbeiner,  18  Sm.  247. 
Lisiman  v.  Marx,  20  Wbbklt  Notbs,  69. 

April  29,  1889.  The  Coubt.  The  point  on 
which  this  case  turned  in  the  Court  below  has 
not  been  decided  in  this  State,  so  far  as  we  have 
been  able  to  learn  from  a  somewhat  extended 
examination. 

Like  all  questions  affecting  the  liability  of  par- 
ties to  negotiable  paper,  it  is  important  and 
should  be  fully  considered.  It  is  raised  upon  a 
promissory  note  in  the  form  following : — 

"  $1000.  West  Chester,  Pa.,  Oct.  25,  1882. 
158  days  after  date  we  promise  to  pay  to  the 
order  of  the  admiaistrators  of  Wm.  Baker,  at 
the  First  National  Bank  of  West  Chester  $1000, 
without  defalcation,  for  value  received. 

<<  Alfred  Mancill  &  Son. 

•<  Credit  the  Drawer. 

"  Bennett  Temple." 

On  the  back  of  the  note  were  the  following 
indorsements : — 

Bennett  Temple, 
Frederick  W.  Baker, 
James  A.  Baker, 
Levis  G.  Baker. 

The  action  is  brought  by  the  heirs-at-law  of 
William  Baker,  who  were  the  real  payees  and 
owners  of  the  note,  against  Bennett  Temple, 
whose  indorsement  appears  on  the  note  above 
that  of  the  payees.  The  defence  is  that  while 
Temple  might  be  liable  to  an  indorsee  he  is  not 
liable  to  the  payees  who  are  of  necessity  the  first 
indorsers.  The  jury  before  whom  the  case  was 
tried  returned  a  special  verdict,  covering  the  im- 
portant questions  of  fact,  as  follows  :  (I)  That 
the  adminstrators  were  made  payees  for  the  use 
of  the  present  plaintiffs,  the  parties  in  interest 
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(2)  That  Temple  wrote  his  name  under  the 
words  "  credit  the  drawer/'  and  on  the  back  of 
the  note  before  it  was  si^ed  bj  the  maker  or 
the  blanks  filled  up.  (3)  That  the  blanks  were 
filled,  the  note  signed,  and  the  indorsement  made 
bj  the  administrators  after  the  indorsement  by 
Temple.  (4)  That  the  plaintiffs  bave  exhausted 
their  legal  remedies  against  Mancill  &  Son  the 
makers.  The  Court  below  entered  judgment  in 
fkvor  of  tbe  plaintiffs. 

To  sustain  this  judgment  the  liability  of  the  de- 
fendant must  rest  either  upon  his,  indorsement,  or 
opon  his  direction  to  "  credit  the  drawer."  His  in- 
dorsement is  of  that  sort  described  in  our  cases  as 
ao  <*  anomalous"  one.  Though  not  the  payee  his 
indorsement  as  to  its  order  or  place  on  the  back  of 
the  note  is  first,  that  of  the  payees  being  under  his. 
Before  the  passage  of  the  Statute  of  Frauds  in  1855 
such  an  indorser  was  held  liable  to  the  payee  as 
a  guarantor,  if  such  was  the  understanding  when 
the  indorsement  was  made,  and  the  payee  might 
write  a  contract  of  guaranty  above  the  name  of 
8Dch  indorser,  and  sue  upon  it.  (Leech  r.  Hill, 
4  W.  448;  Taylor  v.  McCune,  11  Pa.  460.) 
Since  1855  these  cases  have  been  necessarily  de- 
parted from  so  far  as  to  require  a  memorandum 
in  writing  "  signed  by  the  party  to  be  charged 
therewith,"  as  the  evidence  of  any  contract  of 
guaranty.  The  indorsement  which  imports  only 
the  commercial  contract  into  which  every 
indorser  enters,  is  not  such  a  memoran- 
dum. (Jack  r.  Morrison,  48  Pa.  113  ;  Schafer 
r.  The  Bank,  59  Pa.  144  ;  Murray  v.  McKee, 
60  Pa.  35.)  The  result  of  these  cases  has  been 
to  &x  the  position  and  legal  liability  of  such  an 
indorser  as  that  of  a  second  indorser.  He  is  not 
liable  to  the  payee  but  if  compelled  by  a  later 
holder  to  pay,  he  has  a  right  to  proceed  against 
the  payee  for  reimbursement.  (Slack  v.  Kirk, 
67  Pa.  380 ;  Eilbert  p.  Finkbeiner,  68  Pa.  243 ; 
Haqer  v.  Patterson,  84  Pa.  274.)  Such  an  in- 
dorser may  still  be  converted  into  a  guarantor  by 
an  agreement  in  writing  signed  by  him,  but  in 
the  absence  of  the  writing  his  liability  is  fixed  by 
the  law  merchant.  (Eilbert  v,  Finkbeiner, 
9upra.)  It  is  clear  therefore  that  the  payees 
cannot  recover  against  Bennett  Temple  as  a 
guarantor  because  of  the  Statute  of  Frauds,  nor 
as  an  indorser  because  they  are  prior  parties  to 
the  note  and  liable  to  him.  The  learned  Judge 
of  the  Court  below  seems  to  have  been  of  this 
<^inion,  for  he  says,  *^  If  it  was  not  for  the  words 
*  credit  the  drawer,*  separately  signed  by  the  de- 
fendant, the  case  would  be  undoubtedly  ruled  in 
favor  of  tbe  defendant  by  the  case  of  Schafer  r. 
The  Bank."  He  then  proceeds  to  expand  these 
words  into  the  following :  **  A.  Mancill  &  Son 
have  this  day  made  their  promissory  note  for 
$1000,  which  I  have  indorsed  for  their  accom- 
modation*     The  person  to  whom  said  note  may 


be  given  for  value  is  hereby  authorized  to  give 
credit  to  said  A.  Mancill  &  Son."  Now  unless 
this  is  the  commercial  meaning  of  the  words 
"credit  the  drawer,"  the  Statute  of  Frauds  is 
as  clearly  violated  as  it  would  be  by  engrafting 
such  a  guaranty  upon  a  mere  indorsement.  What 
therefore  do  the  words  mean  ?  The  legal  rela- 
tion of  the  parties  to  a  bill  or  note  to  each  other 
is  presumed  to  be  that  indicated  by  the  order  in 
which  their  names  stand  upon  it.  The  maker  is 
liable  to  the  payee,  the  payee  to  his  indorsee, 
and  so  on  down  the  line  of  indorsements.  The 
last  indorsee  is  presumed  to  be  the  holder  and 
owner  of  the  note,  and  entitled  to  its  proceeds. 
The  note  in  question  was  made  by  Mancill  &  Son 
to  the  administrators  of  William  Baker.  They  in- 
dorsed it.  The  indorsement  of  Temple  being  in 
law  that  of  second  indorser  he  would  appear  to 
be  entitled,  as  against  the  prior  parties,  to  the 
proceeds  of  the  note.  The  ofiice  of  the  men^o- 
randum  we  are  considering,  is  to  advise  the  bank 
or  other  party  to  whom  it  may  be  offered,  that 
contrary  to  the  prima  fades  of  the  note  he  is  not 
the  owner,  that  his  indorsement  is  for  the  accom- 
modation of  the  prior  parties,  and  that  as  between 
him  and  them  the  drawer  is  entitled  to  have  the 
proceeds  of  the  note  delivered  to  him,  or  passed 
to  his  credit.  It  is  not  a  declaration  that  the 
maker  is  worthy  of  credit,  nor  a  request  that 
credit  be  given  him  upon  the  responsibility  of 
the  person  signing  the  memorandum,  but  a  state- 
ment that  such  person  is  not  the  owner  in  fact, 
though  such  in  appearance,  of  the  note  to  which 
the  memorandum  is  attached,  and  disclaims  any 
interest  in  its  proceeds. 

The  Court  below  was  wrong  in  treating  the 
words  **  credit  the  drawer,"  as  implying  an  under- 
taking to  pay,  or  as  afibrding  any  basis  for  lia- 
bility on  the  part  of  Temple.  It  was  also  wrong 
to  say  that  "  the  jury  could  look  at  the  note,  the 
indorsement,  the  words  '  credit  the  drawer,'  and 
all  the  parol  testimony,  and  say  whether  the  con- 
tract was  original  or  collateral."  Since  the  Stat- 
ute of  Frauds,  in  1855,  p^rol  testimony  is  not 
admissible  to  show  a  contract  for  the  payment  of 
the  debt  of  another  if  over  fifty  dollars  in  amount, 
and  the  jury  had  no  right  to  consider  the  parol 
testimony  on  that  subject.  The  indorsement  was 
entitled  only  to  the  force  which  the  general  com- 
mercial law  gives  it ;  and  the  direction  to  credit 
the  drawer  was  without  significancy  on  the  ques- 
tion of  Temple's  liability  as  an  indorser.  It 
neither  increased  nor  diminished  his  liability  in 
any  particular.  It  has  been  urged  that  Both  v. 
Barner  (2  Pennypacker,  214)  is  an  authority  in 
support  of  the  ruling  of  the  Court  below,  but  we 
do  not  so  understand  it.  In  that  case  Kline,  the 
irregular  indorser,  was  held  liable  not  upon  his 
indorsement,  or  upon  the  words  *^  credit  the 
drawer,"  but  upon  a  distinct  and  independent 
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agreement  to  pay  the  note,  founded  on  a  suffici- 
ent consideration.  In  the  opinion  of  this  Court, 
delivered  by  our  brother  Sterrett,  this  appears 
very  clearly.  He  says,  on  page  219,  "In  view 
of  the  explicit  instructions  thus  given,  the  jury 
must  have  found  that  the  plaintifiTin  error  in  con- 
sideration of  obtaining  the  confession  of  judgment, 
promised  absolutely  and  unconditionally  to  pay 
the  balance  due  on  the  note,  and  that  the  judg- 
ment for  $5000  was  given  by  Kline  on  the  faith 
of  that  promise."  Such  a  promise  furnished  a 
distinct  basis  for  liability  to  the  payee,  on  which 
alone  the  recovery  against  Roth  rested. 

On  the  whole  case,  we  conclude  the  plaintiffs, 
the  payees,  are  not  entitled  to  judgment  on  the 
special  verdict  for  the  following  reasons  :— 

Ist,  The  irregular  or  anomalous  indorsen^ent 
of  Temple  imposed  upon  him  the  liabilities  of 
second  indorser,  and  did  not  make  him  liable  to 
the  payees. 

2d.  His  indorsement  cannot  be  turned  into  a 
contract  to  guarantee  payment  of  the  not«,  by 
parol  testimony,  because  of  the  Statute  of  Frauds. 

8d.  The  words,  "credit  the  drawer,"  imply  no 
promise  or  undertaking  on  the  part  of  him  who 
uses  them,  but  are  a  direction  to  all  persons  to 
whom  the  note  may  be  presented  to  treat  with 
the  drawer  as  the  owner,  notwithstanding  the  ap- 
parent title  of  the  indorsee.  This  was  the  ques- 
tion on  which  the  c^se  turned  in  the  Court  below, 
and  the  only  one  involved  which  was  not  well 
settled  by  our  own  cases. 

It  is  apparent  that  the  application  of  these 
principles  to  this  case  leaves  the  plaintifis  nothing 
upon  which  to  stand,  and  the  judgment  is  there- 
fore reversed. 

Opinion  by  Williams,  J.  w.  m.  s.,  jri 


Jan.  '88,  56.  March  14. 1889. 

Hamlin  v.  Thomas. 

Power  of  sale — Execution  of  power  before  hap* 
pening  of  event  on  which  it  is  limited — Con^ 
sent  of  life-tenant  to  salcy  how  shown. 

Where  a  testator  devised  certain  real  estate  to  his 
widow  for  life,  and  directed  that  after  her  death  his 
executor  should  sell  the  same  and  juij  the  proceeds 
to  certain  of  his  children,  if  the  executor  sells  part  of 
it  during  the  lifetime  of  the  widow  with  her  consent, 
for  the  payment  of  the  decedent's  debts,  without  an 
order  of  the  Orphans'  Ck>art,  his  deed  will  pass  a  good 
title  to  the  purchaser. 

The  power  of  the  executor  to  make  snch  a  sale  can- 
not be  sustained  upon  his  right  to  make  sale  for  the 
payment  of  debts  without  an  order  from  the  Orphans' 
Court,  but  upon  the  widow^s  consent. 

The  widow's  consent  to  such  a  sale  may  be  by  parol ; 
it  is  not  necessary  that  it  should  be  evidenced  by 
writing. 


A  question  whether  the  debts  could  have  been  paid 
in  any  other  way  is  immaterial,  unless  the  widow's 
consent  was  obtained  by  firaud  or  misrepresentation. 

Powers  must  be  strictly  pursued,  and  a  i>ower  to  be 
exercised  upon  a  given  event  cannot  properly  be  exe- 
cuted before  the  happening  of  that  event ;  but  where 
a  power  is  complete,  its  exercise  being  postponed  for 
the  benefit  of  a  particular  person,  the  consent  of  that 
person  will  be  equivalent  to  the  happening  of  the 
stipulated  contingency. 

Gast  V,  Porter,  13  Pa.  633 ;  Styer  v,  Freas,  15  Id. 
339,  and  Sterrett's  Appeal,  27  Id.  62,  commented  upon. 

Error  to  the  Common  Pleas  of  Monroe  County. 

Ejectment,  by  Byron  E.  Hamlin,  administra* 
trator  d.  b.  n.  c.  t.  a.  of  John  Widmer,  de- 
ceased, against  Reuben  Thomas,  James  T. 
Carmer,  Benjamin  Took  and  Julia  Tock,  his 
wife,  and  Edward  Nevil,  to  recover  possession 
of  certain  lots  of  land  in  Stroudsburg. 

John  Widmer  died  seised  of  the  land  in  con- 
troversy on  June  21,  1871,  By  his  will,  proved 
July  15,  1871,  he  provided,  inter  alioj  as  fol- 
lows : — 

I  give  and  bequeath  unto  my  dear  wife  Lydian  Wid- 
mer the  whole  of  my  double  dwelling  house,  being  the 
same  doable  house  the  half  of  which  we  do  occupy  at 
the  present,  with  stable  and  other  outbuildings,  and 
the  whole  of  the  lot  of  land  belonging  to  the  same,  ad- 
joining lands  of  the  land  I  purchased  of  James  H. 
Stroud  in  the  east,  and  land  I  sold  to  Jerome  S.  Wil- 
liams in  the  south,  and  on  lands  of  Zachariah  Flagler 
in  the  west,  situate  on  Sarah  Street  in  the  borough  of 
Stroudsburg,  for  the  use  and  benefit  of  my  said  wife 
during  her  life,  and  from  and  after  her  decease  I  order 
that  my  hereinafter  named  executor  shall  sell  the 
same  at  public  vendue,  and  convey  the  same  by  deed 
to  the  purchaser  or  purchasers  thereof,  and  all  the 
proceeds  arising  therefrom  I  do  bequeath  to  my  four 
children,  two  sons  and  two  daughters  (begotten  by  my 
first  wife),  to  be  paid  to  them  by  my  hereinafter  named 
executor,  in  equal  shares,  share  and  share  alike.  ... 
And  as  to  all  residue  of  my  real  and  personal  estate,  I 
order  that  my  hereinafter  named  executor  shall  sell  at 
public  vendue  all  my  real  estate,  collect  all  outstand- 
ing moneys  due  me,  convey  the  said  real  estate  by 
good  deeds  to  the  respective  purchaser  or  purchasers, 
and  likewise  pay  the  whole  of  the  proceeds  thereof 
(after  deducting  expenses)  to  my  four  children  afore- 
said in  equal  shares,  share  and  share  alike. 

Of  this  will  he  appointed  John  De  Young  the 
executor,  to  whom  letters  testamentary  thereon 
were  duly  granted. 

On  ^November  20,  1871,  the  executor  sold  all 
the  land  except  the  homestead  property  devised 
to  the  wife,  and  in  December,  1871,  and  January, 
1872,  sold  portions  of  this  property,  being  the 
lots  in  controversy,  to  certain  persons,  who  or 
whose  successors  in  title  are  the  defendants  in 
this  case,  and  executed  deeds  therefor. 

No  application  was  made  to  the  Orphans^ 
Court  for  leave  to  sell,  and  althongh  the  widow 
of  testator  was  living,  she  did  not  join  in  the 
deeds. 

The  executor  died  December  23,  1874,  and 
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the  widow  died  January  29,  1884.  On  March 
26, 1884,  letters  of  administration  d.  b.  n.  c.  t.  a. 
upon  the  estate  of  John  Widmer,  deceased,  were 
granted  to  the  plaintiff,  who  brought  this  action 
of  ejectment,  alleging  that  the  executor's  deeds 
bad  passed  no  title,  as  he  had  no  power  to  sell 
during  the  life  of  the  widow.  The  defendants 
claimed  under  the  deeds  from  the  executor,  alleg- 
ing that  the  widow  gave  a  parol  consent  to  the 
sales  which  made  them  valid. 

At  the  trial,  before  Dreher,  F.  J.,  defendants 
offered  to  prove  by  a  witness,  "  that  the  widow 
Widmer  came  to  the  witness  prior  to  the  sale  of 
the  lots  in  question,  and  told  him  there  were 
debts  against  the  estate,  and  the  real  estate  would 
have  to  be  sold.  That  she  urged  him  to  buy 
one  of  the  lots  joining  the  homestead,  and  that 
she  would  get  her  daughter,  Mrs.  Amanda  Feth- 
erman,  to  buy  the  lot  adjoining  on  the  other  side 
of  the  homestead,  and  some  one  else  would  buy 
the  lot  on  Monroe  Street,  and  by  that  means  it 
would  save  the  dwelling  house  and  lot  for  a  home 
for  herself:  and  that  subsequently  it  was  agreed 
by  parol  between  the  widow  and  John  De  Young, 
the  executor,  that  the  lots  in  question  should  be 
sold  to  pay  the  debts,  and  save  a  home  for  the 
widow.  That  subsequently  the  lots  were  sold  at 
public  sale  in  pursuance  of  that  agreement." 

Objected  to  as  immaterial,  that  the  want  of 
power  in  the  executor  to  make  the  sale  cannot 
be  cured  by  verbal  declarations  of  the  widow  to 
witness,  and  that  witness  was  incompetent  to 
testify  in  his  own  behalf  as  against  the  rights  of 
the  deceased  widow. 

Defendants  added  to  offer,  that  the  widow  was 
present  at  the  public  sale  of  the  lots  to  Nevil  and 
Emery,  and  that  she  bid  in  a  lot  for  her  daugh- 
ter, Amanda  Fetherman,  to  whom  it  was  subse- 
quently conveyed  by  the  executor,  and  that  she 
acquiesced  in  the  several  sales  up  to  the  time  of 
her  death.  Objection  renewed.  Objection  over- 
ruled.    (First  assignment  of  error.) 

Defendants  also  offered  in  evidence  record  of 
judgment  against  John  Widmer,  satisfied  of  re- 
cord— to  be  followed  by  evidence  of  other  indebt- 
edness of  the  estate  of  John  Widmer,  to  show 
that  the  widow  consented  to  the  sales  for  the 
purpose  of  paying  these  debts.  Objected  to  as 
immaterial.  The  defendants  must  show  power  to 
make  the  sale ;  the  disposition  of  the  proceeds 
cannot  cure  the  want  of  power  to  make  the  sale. 
Objection  overruled.  (Third  assignment  of  error.) 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(2)  If  the  jury  believe  that  the  widow  gave 
ber  consent  to  such  sale  in  ignorance  of  her 
rights,  or  under  a  misapprehension  or  misunder- 
ilanding  of  her  rights,  then  such  consent  did  not 
cure  the  defect  in  the  sale  of  the  real  estate. 
Amwer.    I  cannot  affirm  this  point  under  the 


circumstances  of  this  case.      (Fourth  assignment 
of  error.) 

(3)  If  the  widow  consented  to  such  sale  under 
the  representation  of  the  executor  or  any  one  else 
that  such  sale  was  necessary  to  pay  pressing 
debts,  and  save  her  home,  when  there  was  no 
such  necessity  for  such  sale,  then  the  sale  was 
null  and  void.  Answer.  Negatived,  unless  the 
jury  should  believe,  under  the  evidence,  that 
such  representation  by  the  executor  was  a  wil- 
ful misrepresentation,  with  intent  to  mislead  or 
deceive  the  widow.     (Fifth  assignment  of  error.) 

(4)  That  the  evidence  of  £dward  Nevil, 
Margaret  Nevil,  Wm.  H.  Nevil,  and  Anna 
Nevil,  is  not  sufficient  to  establish  the  fact  that 
the  widow  gave  her  consent  to  the  sale.  Answer, 
I  cannot  affirm  this  point.  The  evidence  is  for 
the  jury;  and  you  will  bear  in  mind  what  I  have 
said  in  the  general  charge  as  to  the  evidence,  in 
respect  to  certainty,  fulness,  and  undoubted 
character,  to  establish  the  consent  of  the  widow. 
(Six'th  assignment  of  error.) 

(6)  There  being  no  evidence  that  the  alleged 
consent  of  the  widow  was  communicated  to 
Samuel  Emery,  before  or  at  the  time  he  pur- 
chased, the  sale  as  to  him  was  null  and  void,  and 
conveyed  no  title.  Answer,  Negatived.  (Eighth 
assignment  of  error. ) 

(7)  The  waiver  of  the  widow,  or  consent  that 
the  life  estate  devised  to  her  should  be  sold,  can 
only  be  determined  by  plain  and  unequivocal  acts 
or  declarations,  under  a  full  knowledge  of  all  the 
circumstances  and  of  her  rights.  She  was  not 
bound  to  make  any  choice  until  she  was  fully 
informed  of  the  relative  value  of  the  things  she 
was  to  choose  between.  Answer,  Negatived. 
(Ninth  assignment  of  error.) 

Defendants  presented  the  following  points  :— 

(1)  A  power  given  to  executors  to  sell  at  the 
death  of  the  widow  is  well  executed  if  the  widow, 
for  whose  benefit  the  sale  was  postponed,  waives 
said  benefit  by  any  means  effective  in  closing  her 
mouth  against  subsequent  objections;  and  the 
remaindermen  cannot  complain  that  the  par- 
ticular estate  was  yielded  before  it  would  other- 
wise fall.  Answer,  Affirmed.  The  jury  will 
remember  what  I  said  in  the  general  charge  as 
to  the  character  or  kind  and  quantity  of  evidence 
necessary  to  show  the  consent  of  the  widow* 
(Tenth  assignment  of  error.) 

(2)  If  the  jury  believe  from  the  evidence  in 
the  cause  that  the  widow  of  John  Widmer,  the 
testator,  agreed  with  John  De  Young,  the  exec- 
utor, to  waive  her  right  as  tenant  for  life  in  the 
real  eojate  sold,  and  described  in  this  writ,  for 
the  pu^bse  of  paying  the  debts  of  the  estate,  and 
saving  a  home  for  her,  the  sales  were  valid,  and 
the  verdict  of  the  jury  must  be  for  the  defendants. 
Answer.  Affirmed.  As  I  have  said  in  the  gene- 
ral charge,  the  evidence  must  be  full,  clear,  cer- 
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tain,  and  undoubted.     (Elerenth  assignment  of 
error.) 

The  Court  further  charged,  inter  aliay  as  fol- 
,  lows:  '<It  is  unfortunate  for  all  parties  that  a 
competent  lawyer  was  riot  consulted  at  the  time 
the  sales  and  deeds  were  made.  He  would  un- 
doubtedly have  advised  that  the  widow  join  in 
the  deeds,  or  that  the  executor  should  apply  to 
the  Orphans*  Court  for  an  order  of  sale.  This, 
however,  was  not  done,  and  the  question  of  the 
widow's  assent  must  now  be  determined  by  the 
jury  under  the  evidence.  The  burden  rests  upon 
the  defendants  to  show  by  clear,  certain,  satisfac- 
tory, and  indubitable  eVidence  that  the  widow, 
^  before  the  sales  were  ^made,  gave  her  full  consent 
that  the  executor  should  sell  these  lots  for  the 
payment  of  the  debts  of  the  testator.  Land  is 
usually  conveyed  by  writing,  for  the  reason  that 
being  of  so  permanent  a  nature,  the  law,  in  its 
wisdom,  requires  that  there  shall  be  some  de- 
liberate act  done  as  evidence  of  sale  and  purchase, 
and  that  there  may  be  some  public  record  made 
of  the  transfer  of  title  and  possession  ;  but  as  [in 
the  case  of  a  power  under  a  will  to  sell  real  estate, 
after  the  death  of  a  life-tenant,  the  law  permits 
the  consent  of  the  life-tenant  to  a  sale  to  be  in 
parol,  or  merely  verbal,]  yet  it  holds  the  very 
strict  rule  I  have  just  stated  as  to  the  certainty 
and  clearness  of  the  evidence  necessary  to  prove 
such  consent." 

Verdict  for  defendants  and  judgment  thereon. 
Whereupon  plaintiflf  took  this  writ  assigning  for 
error  the  assignments  above  noted  and  the  por- 
tion of  the  charge  included  between  brackets. 

B.  Wilson  (John  B.  Storm  with  him),  for 
plaintiff  in  error. 

A  power  of  sale  must  be  strictly  construed. 
The  sale  can  be  made  only  at  the  time  or  on  the 
contingency  appointed  and  for  the  purpose  di- 
rected by  the  testator. 

Clark  9.  Riddle,  11  8.  &  R.  811. 

Risk's  Appeal,  14  Out.  171. 

Walker's  Estate,  3  Rawle,  229. 

Neel  V.  Beach,  11  Norris,  226. 

Swigert  v.  Fry,  8  S.  &  R.  299. 

Hay  V.  Mayer,  8  W.  203. 

Loomis  V.  MoClintock,  10  Id.  274. 
The  rule  laid  down  in  the  above  cases  has  been 
modified  only  to  the  extent  of  holding  that  a  sale 
may  be  made  by  the  executors,  during  the  life  of 
the  widow,  when  she  actually  joins  in  the  deed. 

Oast  V.  Porter,  1  Harris,  532. 

Styer  v.  Freas,  3  Id.  342. 
A  life  estate  can  be  conveyed  only  in  the  man- 
ner required  to  pass  a  fiee. 

KUng  V.  Hummer,  2  P.  &  W.  349. 

Hart  V.  Carroll,  4  Norris,  608.  ^ 

The  evidence  falls  short  of  the  cjltovcter 
necessary  to  establish  a  title  to  land  by  parol. 
Kevil  and  his  wife,  if  not  entirely  incompetent, 
were  yet  only  equivalent  to  one  witness. 

Sower  V.  Weaver,  28  Smith,  443. 


Charlton  Burnett^  for  defendants  in  error. 
The  doctrine  that  a  devise  to  executors  to  sell 
on  a  contingency,  cannot  be  executed  till  the  con- 
tingency happens,  as  laid  down  in  the  earlier 
cases  (see  Smith  v,  Folwell,  1  Binney,  546;  Swei- 
gart  V.  Frejf  8  S.  <&  R.  299),  has  been  departed 
&om. 

Gaat  V,  Porter,  1  Harris,  533. 

Styer  v.  Freas,  3  Id.  342. 

Brown  &  Sterrett's  Appeal,  3  Casey,  62. 

The  cases  cited  by  plaintiff  in  error,  to  show 
that  the  right  of  the  widow  to  convey  her  estate 
is  within  the  Statute  of  Frauds,  are  not  in  point. 
The  testimony  goes  to  show  that  the  conduct  of 
the  widow  showed  her  consent  to  the  sale ;  she 
is  therefore  estopped,  and  those  who  claim  in  any 
way  through  her,  from  denying  her  consent. 

Chapman  v.  Chapman,  59  Pa.  214. 

Miller's  Appeal,  84  Id.  391. 

Woodword  v.  Tudor,  81*  Id.  382. 

Putnam  v.  Tyler,  2  Crumrine,  570. 

April  29, 1889.  The  Court.  John  Widmer 
devised  his  homestead  to  his  widow  for  life,  and 
directed  that  upon  her  decease  his  executor 
should  sell  the  same  and  pay  over  the  proceeds  to 
certain  of  his  children.  The  executor  sold  dur- 
ing the  lifetime  of  the  widow,  but  with  her  con- 
sent. It  appeared  at  the  trial  that  the  rest  of  the 
estate  was  not  sufficient  to  pay  the  testator's 
debts,  and  that  the  executor  thought  the  best 
thing  to  do  was  to  sell  part  of  the  homestead  so 
as  to  retain  the  dwelling-house  for  the  widow, 
and  in  this  she  concurred.  It  is  not,  however, 
contended  that  the  sale,  without  a  decree  from 
the  Orphans'  Court,  can  be  sustained  upon  the 
power  of  the  executor  to  pay  debts,  but  upon  the 
widow's  consent.  As  rightly  ruled  by  the  learned 
Judge,  the  question  whether  the  debts  could  have 
been  met  in  some  other  way  was  immaterial,  un- 
less the  widow's  consent  was  obtained  by  fraud 
or  misrepresentation,  of  which  there  was  no  evi- 
dence. The  proof  of  the  widow's  consent  was 
satisfactory  to  the  jury,  even  under  the  strict 
standard  laid  down  by  the  Judge,  that  it  must  be 
"clear,  certain,  satisfactory,  and  indubitable," 
but  it  was  all  in  parol,  and  we  have  thus  the  ^ 
single  question  presented  whether  under  such 
circumstances  consent  must  be  evidenced  by 
writing. 

The  case  does  not  call  in  question  at  all  the 
settled  rules  that  powers  must  be  strictly  pursued, 
and  that  a  power  to  be  exercised  upon  a  given 
event  cannot  be  properly  executed  before  the 
happening  of  that  event.  But  the  exception  is 
equally  well  settled  that  where  a  power  is  com- 
plete, but  its  exercise  is  postponed  for  the  benefit 
of  a  particular  person,  the  consent  of  that  person 
will  be  equivalent  to  the  happening  of  the  stipu- 
lated contingency. 

The  devise  to   Mrs.  Widmer  was  of  "the 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


whole  of  my  double  dwelling-houee,  being  the 
same  double  house,  the  half  of  which  wjb  do 
occupy  at  the  present  time.  •  •  •  for  the  use  and 
benefit  of  my  said  wife  during  her  life,  and  from 
and  after  her  decease  I  order  that  my  executor 
shall  sell  the  same,"  etc  The  testator  further 
directed  the  immediate  sale  by  his  executor,  of 
all  his  personal  estate,  and  all  his  other  real 
estate,  excepting  only  the  homestead.  It  is  thus 
beyond  question  that  the  power  to  sell  was  ample, 
and  the  postponement  of  its  exercise  was  solely 
for  the  benefit  of  the  widow,  and  that  the  interest 
of  the  only  other  parties  who  had  any  interest  in 
the  matter,  the  children  who  would  be  entitled  to 
the  proceeds,  was  to  have  the  sale  at  once. 

Cast  9.  Porter  (13  Pa.  533),  was  very  similar 
to  the  present  case.  The  devise  was  to  the  widow 
for  life,  with  a  direction  to  the  surviving  execu- 
tors to  sell  upon  her  death ;  the  executors  sold 
during  her  life ;  and  the  question  of  the  validity 
<^  the  sale  arose  upon  ejectment  by  the  adminis- 
trator cum  testamento  annexe;  the  only  difference 
being  that  the  widow  was  one  of  the  executors, 
and  as  such  joined  in  the  deed.  This  circum- 
stance, however,  was  not  adverted  to  by  the 
Court  as  a  ground  of  the  decision.  All  that  was 
said  upon  it,  was  *'an  immediate  sale  and  dis- 
tribution was  for  the  interest  of  all  except  the 
widow,  who  by  joining  in  the  deed  assented  to 
the  sale."  The  decision  was  put  by  Rogers,  J., 
entirely  on  the  intention  of  the  testator,  and  <'as 
this  provision  in  the  will  was  intended  for  her 
(the  widow's)  benefit,  it  is  text  law  that  she  had 
a  right  to  waive  it." 

This  case  was  followed  by  Styer  v.  Freas  (15 
Pa.  St.  339),  where  again  the  widow  had  joined 
in  the  deed,  but  again  the  decision  was  put  ex- 
clusively on  the  intention  of  the  testator.  <*  Where 
the  time  is  postponed,"  says  Gibson,  G.  J.,  <<  for 
the  protection  of  a  particular  person,  it  may  be 
hastened  by  the  assent  of  that  person,  as  it  was  in 
Gast  r.  Porter;  but  where  it  has  been  postponed 
with  a  view  to  a  probable  rise  in  value,  the  per- 
sons entitled  to  the  benefit  of  the  chance,  may 
insist  on  having  it." 

In  neither  of  these  cases  was  the  form  of  the 
widow's  consent  discussed,  but  in  Brown  & 
Sterrett's  Appeal  (27  Pa.  62),  where  there  was  a 
similar  devise  to  the  widow  for  life,  and  direction 
to  the  executor  to  sell  at  her  decease,  the  widow 
elected  to  take  under  the  intestate  law,  and  it 
was  held  that  the  executor  took  the  estate  with 
immediate  power  to  sell.  The  intention  of  the 
testator  was  again  held  to  be  the  guide.  '<  It  is 
manifest,"  says  C.  J.  Lewis,  <<  that  the  sale  was 
^  postponed  for  the  benefit  of  the  widow  .  .  .  and 
it  is  said  to  be  text  law  that  she  may  waive  it  by 
assenting  to  the  sale  before  the  period  designated 
in  the  will.  (Gast  v.  Porter,  1  H.  533.)  If  she 
may  waive  it  in  one  way,  she  may  certainly 


waive  it  by  any  other  means  equally  effective  in 
closing  her  mouth  against  subsequent  objections*. 
What  can  be  a  more  decisive  waiver  than  re- 
nouncing all  benefit  under  the  will?  The  widow 
did  this  in  open  Court,  in  pursuance  of  a  citation 
which  required  her  to  make  her  election,"  etc. 

These  decisions  rule  the  present  case,  and  we 
do  not  see  any  compulsion  to  depart  from  them. 
The  idea  that  the  widow's  consent  must  be  in 
writing  undoubtedly  arose  from  viewing  the  sale 
as  a  conveyance  of  her  freehold  estate. 

But  her  consent  is  not  technically  a  conveyance 
of  her  estate,  but  the  removal  of  a  limitation 
upon  the  executor's  power,  otherwise  sufficient, 
thereby  not  enlarging  it,  but  making  it  presently 
exercisable.  No  question  of  the  Statute  of 
Frauds  is  really  involved  at  all. 

The  evidence  in  the  third  assignment  of  error, 
as  to  the  testator's  indebtedness,  was  irrelevant, 
but  it  did  no  harm  to  plaintiff  in  error.  The 
widow's  consent  being  proved,  her  reasons,  or  in- 
ducements, short  of  fraud  upon  her,  were,  as 
already  said,  immaterial. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  h.  s.  p.  n. 


Jan. 


Gere  v.  Unger. 


March  7, 1889. 


Affidavit  of  defence — Promisgory  note — Fraud 
— Payment  of  old  debt  by  delivery  of  note — 
Procedure  Act  of  1887. 

Where  fraud  in  proonring  a  promissory  note  is  suffi- 
oientlj  averred  in  an  affidavit  of  defence  to  a  suit  upon 
the  note,  it  establishes  a  good  defence  against  any  but 
a  h<ma  fide  holder  for  value  before  maturity,  and  is 
sufficient  to  pat  the  plaintiff  upon  proof  of  his  right 
as  such  holder. 

Where  the  affidavit  of  defence  states  that  the  note 
was  delivered  to  the  plaintiffs  **  in  payment  and  satis- 
faction of  an  old  debt,"  a  sufficient  defence  is  not 
made  out. 

If,  however,  the  statement  in  the  suit  on  the  note 
avers  only  that  the  payee  **  by  delivery  transferred 
the  same  to  plaintiffs,''  without  giving  any  date  of 
transfer  or  averring  the  value  or  consideration  passing 
from  the  plaintiffs  to  the  payee,  the  plaintiffs  are  not 
entitled  to  a  summary  judgment. 

The  distinction  between  taking  a  note  as  absolute  or 
only  as  conditional  payment  and  satisfaction  of  an  old 
debt,  is  so  narrow  and  depends  so  entirely  on  the 
exact  facts,  that  a  defendant  should  not  be  deprived 
of  his  right  to  have  the  facts  fully  developed  upon  a 
trial,  unless  the  plaintiff's  statement  sets  out  such  a 
jnima  fade  case  as  would  meet  the  defence  set  up  by 
the  affidavit. 

Error  to  the  Common  Pleas  of  Berks  County. 

Assumpsit,  by  Theodore  D.  Gere,  T.  C.  Piatt, 

and  C.  F.  Johnson,  trading  as   Gere,  Piatt  & 


Digitized  by 


Google 


8 


WEEKLY  NOTES  OF  CASES. 


Johnson,  against  John  linger,  upon  a  certain  pro- 
missory note. 

Plaintifis  ^led  the  following  statement  of 
claim : — 

*^  The  above-stated  action  is  founded  on  a 
promissory  note,  dated  the  18th  day  of  December, 
1885,  drawn  by  the  aforesaid  John  Unger,  for  the 
sum  of  three  hundred  dollars,  and  made  payable 
to  L.  A.  Beilhartz  or  bearer,  at  Mohrsville,  Pa., 
without  defalcation,  on  April  1,  1887,  which  said 
L.  A.  Beilhartz,  by  delivery,  transferred  the  same 
to  the  plaintiffs.  And  the  plaintifis  aver  that  the 
whole  amount  of  said  note,  together  with  interest 
thereon,  is  due  the  plaintiffs. 

"James  A.  O'Reilly,  AW y  for  Plaintiffs. 

**COPY  OP  HOTB  UPON   WHICH   SUIT   IS  BROUGHT. 

<  $300X)0  MohrsvUle,  December  l%th,  1885. 

*  On  April  1,  1887,  I  promise  to  pay  to  L.  A.  Beil- 
hartz or  bearer,  Three  hundred  ^^  dollars.  Value 
received,  without  defalcation,  at  6  per  cent,  interest, 
payable  at  Mohrsville,  Pa. 

*  Interest  for  one  year  only.  Johh  Ubobb.'  '* 

To  this  statement  of  claim  defendant  filed  an 
affidavit  of  defence,  stating  in  general  terms  what 
is  more  particularly  set  out  in  the  supplemental 
affidavit  hereinafter  set  forth.  After  argument  of 
a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence,  leave  was  given  to  file  a  supple- 
mental affidavit  within  ten  days;  the  supple- 
mental affidavit  not  having  been  filed  within  the 
required  time,  judgment  was  entered  for  plaintiffs, 
which  was  afterward  opened,  and  the  following 
affidavit  filed  : — 

**  The  note  upon  which  this  suit  is  brought  is 
not  an  individual  transaction,  but  is  a  part  of 
other  transactions  entered  into  on  the  same  day 
between  the  defendant  and  Irwin  Becker  on  be- 
half of  tlie  Bohemian  Oats  Association.  The 
note  was  given  for  thirty  bushels  of  oats  sold  de- 
fendant under  the  representation  that  the  same 
were  of  peculiar  quality  and  productiveness.  At 
the  same  time  said  Becker  agreed  to  sell  for  said 
Unger  at  $10  per  bushel,  sixty  bushels  of  oats, 
which  said  Unger  was  to  raise  from  the  thirty 
bushels  so  purchased.  Said  Becker  at  the  time 
of  said  transaction  delivered  to  defendant  a  paper, 
of  which  the  following  is  a  copy : — 

No.  63.  A  BOND 

from  the 
Pbmhbtlvaiiia  Bohemian  Oats  Association. 
To  be  signed  by  our  Superintendent,  T.  Miller. 
Bern  Township,  Berks  County,  State  of  Pennsylvania. 
Mohrsville,  December  18,  1885. 
We  do  hereby  agree  to  sell  60  bushels  of  Bohbmian 
Oats  for  Mr.  John  Unger,  at  Ten  Dollars  per  bushel, 
for  which  the  said  Unfi^er  is  to  pay  25  per  cent,  com- 
mission for  selling.    The  note  given   by  Mr.   John 
Unger  to  Mr.  L.  A.  Beilharts,  due  April  1,  1887,  will 
not  be  called  for  until  the  above  amount  is  sold  at  ten 
dollars  per  bushel. 

(Sig.)    T.  Miller,  Superintendent. 
$300.  (Sig.)     S.  J.  Hill,  Secretary. 


"The  note  in  suit  was  therefore  not  payable  ex- 
cept according  to  the  terms  of  said  agreement 
<  until  the  above  amount  is  sold  at  $10  per 
bushel.'  Said  Becker,  or  Miller,  or  Bohemian 
Oats  Association,  never  sold  said  sixty  bushels 
of  oats,  but  instead  thereof  made  conditional  con- 
tracts for  the  sale  thereof,  in  pursuance  of  which 
said  defendant  afterwards  delivered  sixty  bushels 
of  oats  to  different  parties  for  which  he  never  re- 
ceived any  pay,  the  same  fraud  having  been 
practised  upon  said  alleged  purchasers  as  was 
practised  on  this  deponent  as  above  set  forth,  to 
wit,  by  the  promise  and  condition  that  they 
should  only  pay  on  condition  of  future  sales  of 
their  product,  the  same  as  was  agreed  with  this 
deponent. 

"  Deponent  therefore  alleges  that  the  whole 
transaction  through  which  he  was  induced  to 
sign  and  deliver  the  note  in  suit,  was  a  fraud  apd 
deception  throughout,  and  a  swindle  on  him  per- 
petrated by  said  association  and  its  officers  and 
agents.  After  the  obtaining  of  the  note  in  suit, 
defendant  saw  it  in  the  hand  of  T.  Miller,  the 
superintendent,  who  signed  said  paper. 

"  Defendant  is  informed  that  while  sliid  Miller 
so  held  this  note,  and  before  its  maturity,  he  de- 
livered it  into  the  hands  of  the  plaintiffs,  a  firm 
of  agricultural  implement  manufacturers,  resid- 
ing in  Oswego,  New  York,  in  payment  and  satis- 
faction of  an  old  debt  that  he  owed  them  for 
goods  of  theirs  previously  obtained  from  them, 
with  the  expectation  thereby  of  preventing  this 
deponent  from  making  any  defence  on  the  merits 
on  a  suit  on  the  note.  Plaintiffs  are  therefore 
not  innocent  holders  for  value  before  maturity  by 
purchase  in  the  ordinary  course  of  trade.  Defend- 
ant is  entitled  to  make  every  defence  against 
them  that  he  could  make  against  the  original 
holder.  After  diligent  inquiry  deponent  has  been 
unable  to  find  any  such  party  as  L.  A.  Beilhartz, 
and  believes  that  no  such  person  is  in  existence, 
but  that  the  name  of  said  payee  was  inserted  in 
the  said  note  by  said  Miller  or  Becker,  with 
the  intention  of  aiding  the  perpetration  of  the 
fraud. 

"The  deponent  therefore  never  received  any 
value  for  said  note,  the  thirty  bushels  of  oats  de- 
livered to  him  having  been  inferior  to  common 
oats,  and  not  worth  more  than  30  cents  per 
bushel,  making  a  total  of  $9.00,  so  insignificant  a 
sum  in  comparison  to  the  amount  of  the  note, 
that  it  can  be  regarded  only  as  a  bait  to  aid  the 
fraud,  and  not  as  value  received. 

"All  of  which  defendant  is  informed  and  be- 
lieves to  be  true,  and  to  constitute  a  full  defence 
to  the  plaintiffs'  claim,  and  expect^  to  be  able  to 
prove  upon  a  trial  of  this  case." 

The  Court  discharged  the  rule  for  judgment 
upon  this  affidavit,  whereupon  plaintiffs  took  this 
writ,  assigning  for  error  the  action  of  the  Court 
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in  discharging  the  rule  for  judgment,  and  in  not 
entering  judgment  for  plain tifiTs. 
James  A,  G*Reilly^  for  plaintiffs  in  error. 
There  was  no  warranty  of  the  quality  or  pro- 
ductiveness of  the  oats  in  this  case  ;  mere  repre- 
sentation of  quality  does  not  constitute  a  warranty. 

WhiUker  v.  Eastwiok,  75  Pa.  232. 
The  defence  in  this  case  was  fraud  practised 
on  the  defendant.      If  there  was  any  fraud,  the 
defendant  entered  into  the  contract  with  his  eyes 
open,  and  hence  was  not  defrauded. 

BenjamiD  on  Sales,  555. 
Defendant  admits  in  his  affidavit  that  the  plain- 
tiflb  received  the  note  for  a  valuable  consideration 
<*  in  payment  and  satisfaction  of  an  old  debt." 
This  is  no  defence,  nor  is  the  averment  that  the 
note  was  transferred  to  plaintiffs  for  the  purpose 
of  avoiding  the  defence  of  a  claim  against  the 
payee. 

Leroh  Hardware  Ck>.  j;.  Bank,  109  Pa.  244. 

Sloan  r.  Banking  Co.,  67  Id.  472. 

Forepangh  v.  Baker,  21  Weekly  Notes,  299. 

Bardsley  r.  Delp,  88  Pa.  420. 

Moorehead  v.  Gilmore,  77  Id.  124. 

a  H.  Schaeffer  (F,  K.  Fiood  with  him),  for 
defendant  in  error. 

While  in  many  of  the  States  notes  taken  in 
the  name  of  a  fictitious  person  are  valid,  yet  the 
burden  of  proof  is  on  the  holder  to  prove  that  the 
payee  named  is  a  fictitious  person. 

Foster  v.  Shattaok,  2  N.  H.  446. 

Ifanri^t  p.  Roberts,  4  B.  J>.  Smith,  83. 

Bjles  OB  Bills,  84. 

Chitty,  Bills,  181. 

1  Edwards,  Bills  and  Notes,  §  136. 

Randolph,  Com.  Paper,  §§  161,  164. 

An  affidavit  of  defence  setting  forth  that  the 
note  was  obtained  by  misrepresentation  is  suffi- 
cient to  prevent  judgment  for  want  of  a  sufficient 
affidavit. 

Hutchinson  p.  Boggs,  4  Casey,  294. 

AlbieU  9.  Mellon,  1  Wr.  367. 

Hoflfnaa  v.  Foster,  7  Id.  137. 

Royer  v.  Keystone  Bank,  2  Norris,  248. 

Carpenter  r.  NaUonal  Bank,  106  Pa.  170. 

Lenheim  v.  Wilmardiog,  5  Smith,  76. 

Smith  r.  BHd'g  Assoc.,  12  Norris,  19. 

Lerch  p.  Bank,  3  Ont.  24a. 

April  ^,  1889.  The  Court.  The  original 
and  supplemental  affidavits  of  defence  set  up  a 
clear  case  of  fraud  in  the  procuring  of  the  note 
opon  which  the  suit  is  brought.  The  particulars 
of  the  fraud  are  given,  and  it  is  also  averred 
npon  information  and  belief  that  the  note  was 
passed  to  the  plaintifis  by  Miller  the  active  agent 
in  committing  the  fraud.  It  is  well  settled  that 
this  establishes  a  good  defence  against  any  but  a 
bona  fide  holder  for  value  before  maturity,  and  is 
sufficient  to  put  the  plaintiff  upon  proof  of  his 
right  aa  such  holder. 

This  result  would  be  beyond  possibility  of 
question  in  the  present  case  were  it  not  that  Che 


supplemental  affidavit  states  that  Miller  delivered 
the  note  to  plaintiffs  <<  in  payment  and  satisfac- 
tion of  an  old  debt.**  This  raises  the  only  doubt 
in  the  case.  Taken  literally  it  makes  out  no  de- 
fence, and  under  the  former  affidavit  of  defence 
law,  which  required  the  filing  only  of  a  copy  of 
the  note,  and  supplied  by  intendment  therefrom 
all  the  necessary  legal  requisites  to  the  cause  of 
action,  would  not  have  been  sufficient  to  prevent 
judgment.  But  the  Procedure  Act  of  1887  re* 
quires  not  only  a  copy  of  the  writing  but  a  state-, 
ment  of  his  ease,  to  be  filed  by  the  plaintifif,  and 
if  we  examine  the  statement  we  find  that  it  avers 
only  that "  said  Beilhartz  (the  payee)  by  delivery 
transferred  the  same  to  plaintiffs."  The  peculiar 
language  of  this  statement,  not "  paid,"  or  **  sold," 
or  any  similar  word,  but  "by  delivery  trans- 
ferred," and  the  entire  absence  of  date  of  transfer, 
or  averment  of  value  or  consideration  passing 
from  the  plaintiffs  to  Beilhartz  or  Miller,  deprive 
the  statement  of  sufficient  weight  as  a  clear  case 
for  the  plaintifls  to  entitle  them  to  a  summary 
judgment.  Moreover  the  distinction  between 
taking  a  note  as  absolute,  or  as  only  conditional 
payment  and  satisfaction  of  an  old  debt,  is  so 
narrow,  and  depends  so  entirely  on  the  exact 
facts,  that  the  defendant  should  not  be  deprived 
of  his  right  to  have  the  facts  fully  developed 
upon  a  trial,  unless  the  plaintiff  has  in  his  state- 
ment made  out  at  least  such  a  prima  facie  case 
as  would  meet  the  defence  set  up  by  the  affidavit. 

For  these  reasons  we  are  of  opinion  the  Court 
was  right  in  discharging  the  rule  for  judgment, 
and  remitting  the  parties  to  a  full  development  of 
the  case  before  a  jury. 

Order  affirmed. 

Opinion  by  Mitchell,  J.  h.  s.  p.  n. 


Jan.  '89,  286.  March  7,  1889. 

Reading  and  Pottsville  Railroad   Co.  v. 

Balthaser  et  al. 

Eminent  domain — Corporation — Damages  for 
appropriation  of  land  by — How  estimiUed — 
ralue  of  minerals j  under  surface  of  ground  so 
appropriated^  may  not  he  proved — Interest  not 
aUowed  as  suck  in  actions  efc  delicto. 

A  petition  for  the  assessment  of  damages  for  the 
taking  of  laud  by  a  railroad  company  for  the  purpose 
of  oonstmotiog  their  line  of  road,  set  forth  that  the 
petitioners  were  the  owners  in  fee  of  a  certain  tract  of 
land,  etc.  The  defendants  npon  cross-examination 
elicited  from  one  of  plaintifls  the  fact  that  A. 
was  operating  a  stone  qnarry  upon  the  lands  of 
plaintiffs  at  the  time  the  railroad  was  located  under 
a  lease  from  them.  In  order  to  explain  this  answer 
and  show  that  the  lease  did  not  affect  plaintiffs'  right 
to  recover,  one  of  the  plaintiffs,  who  made  the  lease, 
was  called  for  the  purpose  of  showing  that  it  covered 
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but  a  small  part  of  the  quarry  and  that  the  railroad 
did  not  touch  or  affect  the  part  so  occupied : 
Hddf  that  the  evidence  was  properly  admitted. 

When  the  quarry  was  originally  opened,  a  canal 
was  the  only  available  line  of  transportation  for  its 
products.  The  Reading  Railroad  afterwards  built  a 
branch  in  the  neighborhood  of  the  quarry  but  charged 
an  additional  rate  of  ten  cents  per  ton  on  all  freight 
passing  over  the  branch.  Defendants'  road  was  sub- 
sequently built  to  and  across  plaintiffs'  lands : 

Ueld^  that  although  the  evidence  as  to  whether 
this  additional  line  of  transportation  was  or  was  not 
an  advantage  to  the  owners  of  the  quarry  was  a  proper 
subject  of  consideration  by  the  Jury,  yet  evidence  as 
to  where  plaintiffs  sold  stone  they  quarried  on  the 
property,  and  how  they  shipped  it  to  market,  was  in- 
admissible. 

Held  further^  that  in  consequence  of  the  admission 
of  this  testimony,  an  offer  by  defendants  to  show  that 
the  rates  of  freight  by  rail  had  been  reduced  in  con- 
sequence of  the  building  of  the  new  road,  was  impro- 
perly excluded. 

Upon  a  former  trial  of  the  case,  witnesses  were  al- 
lowed to  estimate  the  damages  sustained  by  plaintiffs 
by  calculating  the  number  of  tons  of  limestone  under 
the  surface  of  the  right  of  way  and  multiplying  that 
by  the  estimated  price  per  ton.  The  Supreme  Court 
held  that  such  a  method  of  fixing  the  value  of  the  land 
was  speculative  and  could  not  be  applied  to  land  taken 
by  virtue  of  the  right  of  eminent  domain,  and  sent  the 
case  back  for  another  trial.  Upon  the  second  trial  the 
same  witnesses  estimated  the  damages  at  precisely  the 
same  sum  as  at  the  first  trial,  but  instead  of  separa- 
ting the  land  and  stone,  called  it  "  stone  land.*'  De- 
fendants proposed  to  ask  upon  cross-examination, 
whether  the  witnesses  had  not  made  a  new  arrangement 
of  the  items,  or  elements  of  damage,  so  as  to  enable 
them  to  fix  the  damages  at  the  same  total  as  before,  but 
by  a  different  process,  and  whether  this  was  not  done 
!n  consequence  of  the  decision  of  the  Supreme  Court 
as  above  mentioned : 

Heldf  that  the  question  was  improperly  excluded. 

Where  the  Court  has  properly  instructed  the  jury, 
but  the  latter  have  disregarded  the  instructions,  the 
remedy  is  not  a  writ  of  error,  but  an  application  to  set 
aside  the  verdict. 

The  Court  instructed  the  jury  '*  after  you  have  as- 
certained that  there  is  any  damage,  you  will  allow  in- 
terest on  that  sum  ftom  Hslj  19,  1885,  to  the  present 
time:" 

Held,  to  be  error. 

In  actions  resting  on  contract,  interest  is  demanda- 
ble  as  such  ;  in  actions  growing  out  of  a  tort,  it  is  not. 
In  the  former  case  the  Court  may  properly  direct  its 
allowance ;  in  the  latter  the  question  belongs  to  the 
jury.  It  may,  or  may  not  enter  into  their  calculation 
of  damages.  • 

Error  to  the  Common  Pleas  of  Berks  County. 

Case  by  Mary  Balthaser,  widow  of  William 
Balthaser,  Frank  Balthaser,  Walter  W.  Balt- 
haser,  Clara  Herbein,  wife  of  John  Herbein,  in 
i»ight  of  said  Clara,  Mary  B.  Rieser,  wife  of 
James  A.  Rieser,  in  right  of  said  Mary  B.  and 
Ellen  Rothenberger,  wife  of  Unas  Rothenberger, 
in  right  of  said  Ellen,  against  the  Reading  and 
Pottsville  Railroad  Company,  now  the  Pennsyl- 
vania Schuylkill  Valley  Railroad  Company,  to 


recover  damages  for  about  two  acres  of  land  of 
plaintiffs,  taken  and  used  by  defendants  for  the 
construction  of  their  railroad. 

The  property  of  the  plaintiffs  consists  of  about 
thirty-seven  acres  of  limestone  land,  which  is  chiefly 
valuable  for  quarrying  purposes.  Previous  to  the 
construction  of  the  railroad  of  the  defendants,  the 
facilities  of  the  plaintiffs  and  of  their  tenants  for 
transporting  their  product  to  mai*ket  were  limited 
to  the  Philadelphia  and  Reading  Railroad,  a 
branch  of  which  extends  from  the  main  line  of 
that  company  at  Leesport  to  the  plaintiffs*  prop- 
erty, and  the  Schuylkill  Canal,  also  operated  by 
the  Philadelphia  and  Reading  Railroad  Company 
under  a  lease.  The  line  of  the  defendants  is 
competitive  to  those  of  the  Philadelphia  and 
Reading  Railroad  Company. 

A  trial,  which  resulted  in  a  verdict  for  plaintifls 
of  $8040.64,  was  reversed  by  the  Supreme  Court 
in  Reading  and  Pottsville  Railroad  Company  r. 
Balthaser  (4  Crum.  472;  S.  C,  21  Weekly 
Notes,  253),  where  the  facts  are  reported. 

Upon  the  second  tpal  the  following  questions 
arose :  The  plaintiffs  offered  to  show  that  a  por- 
tion of  their  property  was,  at  the  time  oi"  the 
location  and  construction  of  the  railroad,  in  the 
possession  of  tenants  under  a  lease.  The  defen* 
dants  objected  because  the  property  was  not 
described  in  the  petition  as  a  reversionary  interest^ 
so  that  the  testimony  offered  would  create  a 
variance,  and  because  also  the  offer  was  irrele- 
vant. The  Court  admitted  the  testimony.  (First 
assignment  of  error.) 

The  plaintiffs  offered  to  show  where  they  sold 
the  stone  which  they  quarried  on  the  property, 
and  how  they  shipped  their  product  to  market. 
Objected  to  as  irrelevant.  Objection  overruled. 
Evidence  admitted.  (Second  assignment  of 
error.) 

The  plaintiffs  having  been  permitted,  against 
objection  by  the  defendants,  to  examine  Walter 
W.  Balthaser,  with  a  view  to  showing  that  no  ad- 
vantages accrued  to  the  plaintiffs'  property  from 
the  construction  of  the  railroad,  the  defendants 
proposed,  upon  cross-examination,  to  ask  the 
witness  whether  the  Philadelphia  and  Reading 
Railroad  Company,  whose  branch  extends  from 
Leesport  to  the  plaintifis'  property,  did  not,  pre- 
viously to  the  construction  of  the  defendants* 
road,  charge  fifteen  cents  per  ton  for  transporting 
the  product  of  the  plaintiffs'  property  from  the 
branch  to  their  main  line  at  Leesport,  and  as  to 
whether  the  said  company  did  not,  after  the  con- 
struction of  the  defendants'  competitive  road, 
discontinue  the  said  charge,  and  carry  the  stone 
to  Leesport  free.  Objected  to.  Objection  sus- 
tained.    (Third  assignment  of  error.) 

Walter  W.  Balthaser,  one  of  the  plaintiffs'  wit- 
nesses, having,  as  aforesaid,  been  examined  in 
chief  with  a  view  to  showing  that  the  defendants' 
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railroad  was  of  no  benefit  to  the  property,  and 
having  testified  in  chief  that  the  plaintiffs  shipped 
their  stone  to  market  by  canal,  the  defendants 
proposed,  upon  cross^xamination,  to  ask  him  as 
to  whether,  since  the  construction  of  their  com- 
petitive railroad,  the  plaintiffs  had  discontinued 
getting  the  coal,  which  they  used  in  burning  lime, 
by  canal.  Objected  to.  Objection  sustained. 
(Fourth  assignment  of  error.) 

Walter  W.  Balthaser  had,  upon  the  previous 
trial,  made  up  his  estimate  of  the  difference  in  mar- 
ket value  by  adding  to  the  value  of  the  land  a  valu- 
ation which  he  placed  upon  t^e  stone  supposed  by 
him  to  underlie  the  railroad,  at  so  much  per  ton. 
The  Supreme  Court  reversed  the  judgment  which 
had  been  entered  upon  the  verdict  rendered  upon 
rach  first  trial,  on  the  ground  that  the  said  com- 
pany could  not  be  charged  with  the  value  of  the 
supposed  stone.  Upon  the  second  trial,  the  same 
witness  estimated  the  damages  at  precisely  the 
same  sum,  but  instead  of  separating  the  land  and 
the  stone,  he  called  it  '*  stone  land,*'  and  retained 
his  original  figures.  The  defendants,  with  a  view 
to  showing  his  interest  and  motive,  and  so  affect- 
ing his  credibility,  proposed  to  ask  him  whether 
he  did  not  know  that  the  Supreme  Court  after 
the  other  trial  decided  that  the  plaintiffs  could 
not  claim  anything  from  the  defendants  for  any 
alleged  taking  of  stone,  and  whether  he  had  not 
modified  his  mode  of  making  up  these  damages 
in  consequence  of  that  decision,  and  in  order  to 
get  around  that  decision,  leaving  the  amount  of 
his  estimate  the  same,  but  pretending  to  get  at  it 
in  a  different  way.     Objected  to. 

The  Court.  You  can  inquire  as  to  whether 
his  estimate  is  different  from  what  it  was  at  the 
last  trial,  with  a  view  to  contradiction.  I  do  not 
think  you  should  inquire  what  the  Supreme 
Court  has  decided.  Tou  may  inquire  as  to 
whether  he  changed  his  estimates.  Objection 
sustained.     (Fifth  assignment  of  error.) 

All  of  the  plaintiffs'  witnesses,  excepting  one, 
opon  crosa^xamination,  admitted  substantially, 
that  in  making  up  their  estimates  they  had  taken 
into  account  the  quantity  and  value  of  the  lime- 
stone which  they  supposed  existed  under  the 
railroad.  The  defendants  moved  to  strike  out 
this  testimony ;  the  Court  overruled  the  motion. 
(Sixth  assignment  of  error.) 

The  defendants  asked  the  Court  to  instruct  the 
jory  to  disregard  the  said  estimates ;  the  Court 
affirmed  the  point,  but  subsequently  charged  the 
jury  upon  the  point  as  follows :  <*  What,  then,  is 
the  evidence  ?  A  number  of  witnesses  were  ex- 
amined upon  the  part  of  the  plaintiffs,  and  the 
damages  which  these  witnesses  have  testified  to 
that  the  property  has  sustained,  that  is,  the  dif- 
ference in  the  market  value,  ranges  from  $5000 
to  $12^000.  The  first  witness  examined  was 
Walter  W.  Balthaser,  and  he  estimates  the  dam- 


age to  the  property  at  $12,000.  Isaac  H.  Rahn 
was  the  next  witness,  and  he  says  $9000.  Fran- 
cis Kaufman  names  $9000.  Reuben  Wanner 
says  $5000.  Conrad  Hook  names  $9000.  Wil- 
liam Grater  says  $9000.  George  C.  Hartman 
says  $7000.  Harrison  Epler  says  $8000.  You 
see  the  several  witnesses  vary  in  their  estimate 
of  the  difference  in  market  value  of  the  property, 
Tou  are  to  take  their  testimony,  examine  it,  and 
weigh  it.  You  have  been  upon  the  premises,  and 
you  yourselves  have  seen  the  property,  and  there- 
fore you  will  weigh  the  testimony  in  connection 
with  what  your  own  eyes  have  seen."  (Seventh 
assignment  of  error.) 

The  defendants,  by  their  first  point,  requested 
the  Court  to  instruct  the  jury,  that,  as  in  the  pe- 
tition, "  the  plaintiffs  had  described  their  property, 
without  excluding  therefrom  or  mentioning  the 
outstanding  leasehold  interest  which  Mary  Balt- 
haser and  Walter  W.  Balthaser,  two  of  the  plain- 
tiffs, testified  was  vested  in  Atkins  Brothers  as  to 
part  of  their  property  at  the  time  of  the  appropria- 
tion by  the  defendants,  there  could  be  no  recovery 
under  the  pleadings  and  evidence."  Refuted. 
(Eighth  assignment  of  error.) 

The  defendants,  by  their  ninth  point,  requested 
the  Court  to  instruct  the  jury  that  they  should 
'<  estimate  the  damages  by  the  difference  in  the 
market  value  of  the  plaintiffs'  property  before  and 
after  the  construction  of  the  railroad,  as  affected 
thereby ;  that  they  should  not  allow  more  dam- 
ages because  the  property  was  taken  without  the 
plaintiffs'  consent  or  because  it  was  taken  by  a 
railroad  company,  but  that  they  should  make 
their  estimate  just  as  if  the  plaintiffs  had  volun^ 
tarily  agreed  to  part  with  their  property  for  a 
reasonable  compensation,  and  as  if  they  had  so 
agreed  to  part  with  it  to  an  individual  to  be  used 
for  the  same  purposes  and  in  the  same  manner." 
The  Court  affirmed  this  point,  with  a  qualifica- 
tion that  the  reasonable  compensation  should  be 
<<  the  market  value  of  the  property."  (Ninth  as- 
signment of  error.) 

The  Court  also  charged  the  jury,  "  After  you 
have  once  ascertained  that  there  is  any  damage, 
you  will  allow  interest  upon  that  sum  from  May 
19,  1885,  to  the  present  time."  (Tenth  assign- 
ment of  error.) 

Verdict  for  plaintiffs  for  $6975.51.  .  A  rule  for 
a  new  trial  having  been  discharged,  defendants 
took  this  writ  and  assigned  error  as  above. 

Cyrus  G.  Derr^  for  plaintiffs  in  error. 

G,  H.  Ruhl  (Daniel  Ermentrout  and  Adam 
B,  Rieser  with  him),  for  defendants  in  error. 

April  29,  1889.  The  Court.  The  admission 
of  the  evidence  complained  of  in  the  first  assign- 
ment of  error  was  entirely  proper  as  the  case 
stood  at  the  time.  The  defendants'  counsel  had> 
by  their  cross-examination,  drawn  from  Mary  Balt- 
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baser  the  statement  that  the  Messrs.  Atkins  were 
operating  the  quarry  on  the  lands  of  the  plaintiffs 
at  the  time  the  railroad  was  located  upon  them, 
under  a  lease  from  herself  and  children.  In  order 
to  explain  this  answer  and  show  that  the  lease  to 
Atkins  did  not  affect  the  plaintiffs'  right  to  re- 
cover, one  of  the  sons,  who  made  the  lease,  was 
called  for  the  purpose  of  showing  that  the  lease 
covered  but  a  small  part  of  the  quarry  and  that 
the  railroad  did  not  touch  or  affect  the  part  so 
occupied  by  the  Atkins.  This  was  no  necessary 
part  of  the  plaintiffs'  case,  and  became  important 
only  because  of  the  cross-examination  of  Mary 
Balthaser  and  for  the  purpose  of  explaining  it. 
For  that  purpo0e  it  was  competent  and  relevant. 
The  second  assignment  raises  a  very  different 
question.  When  the  quarry  was  opened  originally 
it  would  seem  that  the  canal  was  the  only  avail- 
able line  of  transportation  for  its  products.  The 
Heading  Railroad  afterwards  built  a  branch 
across  the  Schuylkill  River  in  the  neighborhood 
of  the  quarry,  but  charged  an  additional  rate  of 
ten  cents  per  ton  on  all  freight  passing  over  this 
branch,  «o  that  shipment  of  heavy  freight  over 
this  line  does  not  seem  to  have  been  desirable  for 
the  owners  of  the  quarry.  The  defendants'  road 
was  built  to  and  across  the  plaintiffs'  lands. 
Whether  this  additional  line  of  transportation  was 
or  was  not  an  advantage  to  the  owners  of  the  quar- 
ri^  was  a  proper  subject  for  consideration  by  the 
jury,  but  the  evidence  referred  to  in  this  assign- 
ment threw  no  light  upon  that  question.  It  was 
not  important  for  the  jury  to  know  where  the 
yield  of  the  quarry  had  been  marketed  in  years 
gone  by,  or  what  line  of  transportation  had  been 
employed  before  the  new  facilities  were  offered 
to  its  owners.  The  true  inquiry  was,  whether  a 
broader  market  and  better  facilities  for  shipment 
were  put  within  their  reach  by  the  building  of 
the  defendants'  road,  or  in  other  words,  whether 
there  were  advantages  to  be  set  off  against 
the  disadvantages  arising  from  the  appropria- 
tion of  the  plaintiffs*  land  for  the  right  of  way 
of  this  road.  The  objection  to  this  evidence 
should  have  been  sustained.  The  inquiry  which 
it  entered  upon  was  not  helpful  or  relevant.  But 
as  the  Court  admitted  it,  and  so  opened  the  sub- 
ject of  the  modes  and  cost  of  transportation  exist- 
ing in  former  years,  it  i€  not  easy  to  see  on  what 
ground  the  defendants*  offer,  the  rejection  of 
which  is  the  subject  of  the  third  assignment, 
was  excluded.  The  offer  was  to  show  that  rates 
of  freight  by  rail  had  been  reduced  in  conse- 
quence of  the  building  of  the  new  road.  If  this 
subject  of  freights  had  not  been  opened,  the  re- 
jection of  this  offer  would  have  been  right.  Hav- 
ing let  the  plaintiffs  into  this  sort  of  proof,  the 
defendants  should  have  been  permitted  to  reply. 
The  door  should  have  been  closed  to  both.  The 
fifth  assignment  is  also  well  taken.    On  a  pre- 


vious trial  of  this  case  witnesses  were  allowed 
to  estimate  the  damages  sustained  by  the  plain- 
tiffs by  calculatpg  the  number  of  tons  of  lime- 
stone under  tlie  surface  of  the  right  of  way, 
and  multiplying  that  by  the  estimated  price 
per  ton,  reaching  a  value  of  several  thousands  of 
dollars  per  acre.  This  was  one  of  the  reasons 
for  the  reversal  of  the  judgment  by  this  Court 
and  sending  it  bacl£  for  another  trial.  We  held 
that  such  a  method  for  fixing  the  value  of  land 
was  speculative,  and  could  not  be  applied  to  land 
taken  by  virtue  of  the  right  of  eminent  domain. 
It  involves  an  uncertain  estimate  of  the  quantity 
and  quality  of  the  stone,  includes  necessarily  the 
use  of  labor  and  capital,  requires  skill  and  intel- 
ligent supervision  on  the  part  of  the  operator,  and 
vigilance  and  success  in  the  financial  manage- 
ment. No  human  mind  can  foresee  the  presence 
of  these  eleiAents  of  business  success  if  the  stone 
be  removed  at  the  ordinary  rate  of  quarrying,  or 
forecast  the  profit  or  loss  of  actual  operations.  The 
true  rule  is  that  which  quits  the  realm  of  specuUu 
tion  and  comes  down  to  what  is  within  the  know- 
ledge of  business  men  living  in  the  neighborhood, 
viz.,  what  was  the  fair  selling  value  of  the  property 
before  the  defendants  entered  upon  it?  What  is  its 
fair  selling  value  as  affected  by  that  entry?  The  dif- 
ference is  the  true  measure  of  the  loss  sustained  by 
reason  of  the  entry.  But  notwithstanding  the  plain 
manner  in  which  this  rule  was  stated  when  this 
case  was  here  before,  the  witnesses  on  the  last 
trial  placed  their  estimates  of  the  plaintiffs'  dam- 
ages at  the  same  sums  as  when  they  were  examined 
on  the  former  trial.  Defendants'  counsel  asked 
them  on  cross-examination  whether  they  had 
not  made  a  new  arrangement  of  the  items  or 
elements  of  the  damage  so  as.  to  enable  them  to 
fix  the  damages  at  the  s%me  total  as  before,  but  by 
a  different  process,  and  whether  this  was  not  done 
in  consequence  of  the  decision  of  this  Court  hold- 
ing that  the  value  of  the  stone  in  place  could 
not  be  fixed  by  the  ton,  and  the  total  so  reached 
taken  as  the  market  value  of  the  lafld.  This 
the  Court  excluded.  It  was,  however,  a  proper 
cross-examination.  It  reached  after  the  real 
basis  on  which  the  witnesses  made  their  esti- 
mate, and  it  afforded  a  test  of  the  fairness  and 
candor  of  the  witnesses  themselves.  It  was  in  no 
sense  an  examination  upon  a  legal  question,  or 
upon  the  manner  in  which  the  witnesses  under- 
stood the  rule  laid  down  by  this  Court,  but  into 
the  reason  on  which  they  acted.  Knowing  that 
they  had  no  right  to  make  their  estimate  now  as 
they  had  made  it  before,  had  they  not,  neverthe- 
less, done  so,  and  given  a  false  color  to  their  tes- 
timony ?  This  was  the  force  of  the  examination 
proposed  and  it  was  clearly  within  the  lines  of 
legitimate  cross-examination.  The  errors  as- 
signed to  the  charge  upon  the  subject  of  the  duty 
of  the  jury  in  the  ascertainment  of  the  damages 
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cannot  be  sustained.  The  rule  was  correctly 
stated  bj  the  learned  Judge,  He  said :  <<  All 
the  testimony  from  any  part  of  the  plaintiffs' 
witnesses  who  spoke  of  valuing  the  limestone 
underlying  the  railroad  must  be  disregarded  by 
the  jury,  and  the  testimony  of  these  witnesses 
mast  be  taken  not  to  the  stone  underlying  the 
nubx>ad,  but  what  was  the  true  market  value; 
snd  if  their  market  value  that  they  testify  to  has 
reference  to  the  limestone  which  underlies  the 
railroad,  and  making  that  a  special  part  of  the 
difference  in  the  market  value,  that  must  be  disre- 
garded by  the  jury."  This  instruction  is  in  ac- 
cordance with  the  rule  laid  down  by  this  Court. 
The  jury  may  have  disregarded  it,  but  it  was 
plainly  presented  to  them.  The  remedy  for  a 
disregard  of  instructions  is  not  upon  writ  of  error, 
but  by  an  application  to  set  aside  the  verdict, 
which  under  proper  circumstances  the  trial  Judge 
should  not  hesitate  to  do. 

The  ninth  assignment  relates  to  the  direction 
to  the  jury  to  allow  interest.  This  was  technical 
error.  The  lapse  of  time  between  the  happening 
of  an  injury  and  the  time  of  trial  is  a  proper  sub- 
ject to  be  considered  by  the  jury  in  making  up 
the  amount  of  damages  for  which  to  render  a 
verdict,  but  interest,  as  such,  is  not  recoverable 
in  actions  ex  delicto.  In  actions  where  a  de- 
finite sum  of  money  is  demandable  as  a  debt, 
interest  at  the  legal  rate  is  a  matter  of  right,  and 
the  jury  may  properly  be  directed  to  include  it  in 
their  verdict ;  but  actions  brought  to  recover  un- 
fiquidated  damages  for  a  wrong  done,  proceed 
upon  a  different  basis.  The  nature  of  the  wrong, 
the  attending  circumstances,  and  the  time  when 
it  was  committed,  are  all  for  the  jury,  and  may 
be  properly  considered  in  the  adjustment  of  the 
amount  of  the  verdict.  The  learned  Judge  said 
to  the  jury :  "  After  you  have  ascertained  that 
there  is  any  damage,  you  will  allow  interest  on 
that  sum  from  May  19,  1885,  to  the  present 
time."  This  would  have  been  an  appropriate 
direction  in  an  action  ex  contractu^  because  in- 
terest is  a  legal  incident  of  a  debt,  but  is  not  jus- 
tifiable in  an  action  of  'trespass.  We  might  not 
have  reversed  for  this  alone,  but  as  the  case  goes 
back  for  other  reasons,  we  again  call  attention  to 
this  well-aettled  distinction  between  actions  rest- 
ing on  contract  and  those  growing  out  of  a 
tort,  so  far  as  interest  is  concerned.  In  the 
former  interest  is  demandable  as  interest;  in 
the  latter  it  is  not.  In  the  former  the  Court 
may  properly  direct  its  allowance ;  in  the  latter 
the  question  belongs  to  the  jury.  It  may  or  it 
may  not  enter  into  their  calculation  of  the  dam- 
ages. Whether  it  shall  or  not  depends  on  the 
judgment  of  the  jury  in  view  of  all  the  circum- 
stances of  the  case.  If  it  is  included  in  the  ver- 
dict, it  is  simply  as  one  element  of  the  damages 
sustained  by  the  plaintiff  and  liquidated  by  the 
▼erdict. 


The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Williams,  J.  h.  c*  o. 


Jan.  '89,  412.  April  15, 1889. 

Rizzolo  V.  The  Commonwealth. 

Criminal  law — Practice — Change  of  venue — 
Jurors — Previously  formed  opinions — Afore 
names  in  jury  wheel  than  required  by  Court 
ruley  not  ground  for  quashing  the  array — Cbn- 
fessions — Involuntary — Practice  in  question^ 
ing  accused  before  passing  sentence. 

It  is  too  late  to  ask  at  the  trial  for  a  rule  to  take  the 
teetimony  of  witnesses  to  prove  facts  alleged  in  a  pe- 
tition for  a  ohange  of  venue  in  a  murder  trial,  on  Uie 
ground  that  a  fair  trial  could  not  be  had  by  reason  of 
the  excitement  and  prejadice  against  the  accused, 
when  the  latter  has  had  a  whoW  term  in  which  to 
make  such  an  application. 

The  fEtct  that  a  witness  swore  that  1554  names  had 
been  placed  in  the  jury  wheel  instet^d  of  1550,  as  pro- 
vided by  an  order  of  Court,  is  not  sufficient  ground  for 
quashing  the  array  of  Jurors  or  the  indictment. 

An  opinion  formed  from  reading  the  newspapers  is 
not  ground  for  excluding  a  juror  who  states  that  he 
can  render  a  true  verdict  according  to  the  evidence, 
uninfluenced  by  his  previously  formed  opinions. 

Allison  V.  The  Commonwealth,  99  Pa.  17,  followed. 

The  fact  that  a  subordinate  detective  told  the  pris- 
oner before  he  made  a  confession  that ''  he  had  better 
tell  the  captain  all  he  knew  ^nd  it  would  be  better  for 
him,"  does  not  make  the  subsequent  confession  invol- 
untary when  the  captain,  before  hearing  it,  spoke  to 
him  as  follows:  'VI  tell  you  now,  anything  you  say 
to  me  I  shall  use  against  you.  It  is  my  duty  to  do  so. 
Now,  if  yon  feel  like  telling  me  anything,  go  ahead ; 
but  tell  me  nothing  or  tell  me  the  whole  God's  truth." 

When,  upon  a  capital  charge,  the  jury  have  brought 
in  their  verdict  of  guilty,  in  the  presence  of  the  pris- 
oner, if  the  Court  asks  him  if  he  has  anything  to  say 
why  sentence  should  not  be  passed  upon  him,  all  the 
requirements  of  the  law  have  been  complied  with.  It 
is  not  necessary  to  say  **  sentence  of  death,"  when  no 
sentence  but  that  of  death  Is  possible. 

Error  to  the  Oyer  and  Terminer  of  Luzerne 
County. 

Indictment  against  Michael  Rizzolo  for  the 
murder  of  J.  Bnunard  McClure.  Plea,  not' 
guil^. 

On  the  trial,  before  Rice,  P.  J.,  defendant 
moved  for  a  change  of  venue,  alleging  that  he 
could  not  have  a  fair  trial  by  reason  of  the  great 
excitement  and  prejudice  against  him  in  Luzerne 
County.  He  also  asked  for  a  rule  to  take  the 
testimony  of  witnesses  to  prove  the  facts  alleged 
in  his  petition.  The  Court  refused  to  grant 
either  the  petition  or  the  rule  (first  and  second 
assignments  of  error),  but  offered  to  bear  at  bar 
any  testimony  in  support  of  the  petition. 
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Defendant  then  moved  to  quash  the  array  of 
jurors  and  the  indictment,  because  the  order  of 
Court  for  filling  the  jury  wheel  for  1889  specified 
1550  as  the  number  of  names  that  should  be 
placed  therein,  and  he  produced  a  witness  who 
testified  that  he  had  counted  the  names  on  the 
list,  and  the  number  was  1554.  Motions  refused. 
(Third  and  fourth  assigmnentis  of  error.) 

The  jury  list  having  been  called,  counsel  for  de- 
fendant challenged  for  cause  several  jurors  because 
they  had  formed  opinions  from  what  they  had  n^d 
in  the  newspapers  about  the  murder,  although  they 
all  said  that  they  could  render  a  verdict  according 
to  the  evidence,  uninfiuenced  by  their  previously 
formed  opinions.  The  Court  refused  to  allow  the 
challenges.     (Fifth  assignment  of  error.) 

On  the  trial  the  Court  admitted  the  testimony 
of  Captain  R.  J.  Linden,  detailing  a  confession 
made  by  the  defendant  to  him  in  Philadelphia, 
under  circumstances  set  out  in  the  charge,  infraj 
and  also  admitted  the  confession  itself.  (Sixth 
and  seventh  assignments  of  error.) 

The  facts  of  the  case  appear  in  the  general 
charge,  which,  inter  alia^  was  as  follows  : — 

^*  It  would  appear  that  on  the  morning  of  the 
19th  of  October,  Bernard  McClure  and  Hugh 
Flanigan  started  from  the  works  of  Mr.  McFad- 
den,  above  Mipet's  Mills,  to  come  to  Wilkes- 
Barre,  for  the  purpose  of  getting  money  to  pay 
the  men  employed  at  those  works.  They  went 
to  the  Wyoming  National  Bank,  and  there  ob- 
tained twelve  thousand  dollars  in  money,  largely 
paper  money,  and  also  some  silver  and  smaller 
coin.  This  was  put  in  a  satchel,  and  they  started 
npon  their  return.  They  stopped  for  a  moment 
at  Miner's  Mills,  at  the  pos^t-ofifice,  and  then 
started  up  the  road  which  has  been  described  to 
you  by  the  witnesses.  Mr.  McFadden  that  same 
morning  started  down  the  road  for  the  purpose  of 
coming  to  Wilkes-Barre.  On  his  way  down,  a 
short  distance,  which  has  been  described  to  you 
by  the  witnesses,  above  what  is  called  the  White 
House  road,  he  found  his  horse  standing  in  the 
road,  and  upon  examination  found  the  dead  body 
of  Bernard  McClure  under  the  wheel.  He  made 
no  further  examination  at  that  time,  apparently, 
but  returned  to  his  works,  and  having  got  his 
superintendent  they  again  returned  to  this  scene. 
They  then  found,  about  500  feet  below  where 
McClure  lay,  the  body  of  Flapigan,  he  also  lieing 
dead,  having  been  shot.  The  money  that  had 
been  in  the  wagon  was  gone.  The  horse  had 
been  shot.  The  physicians  have  described  to  you 
the  wounds  which  McClure  received.  They  have 
also  produced  two  bullets  which  were  taken  out  of 
his  body.  They  have  described  the  third  wound 
in  the  head,  and  have  testified  that.either  one  of 
these  would  have  been  fatal.  These  circum- 
stances would  be  very  strong  evidence  that  not 
only  the  crime  of  robbery,  but  the  crime  of 


murder  had  been  committed.  There  is  only  one 
person  who  has  given  direct  testimony  as  to  what 
took  place  at  that  time,  as  to  the  circumstances 
surrounding  that  transaction,  and  that  is  the  de- 
fendant. And  for  the  purpose  of  bringing  before 
your  minds  the  circumstances  of  the  killing,  I 
will  read  an  extract  from  the  confession  which 
he  is  alleged  to  have  made  to  Capt.  Linden,  and 
then  also  an  extract  from  the  testimony  whioh  he 
gave  upon  the  stand  here.  Speaking  of  McClure 
and  Flanigan  he  says : — 

"  ♦  When  I  got  elose  to  the  forks  of  the  road, 
McClure  and  Flanigan  passed  me,  but  I  did  not 
speak  to  them.  When  they  got  to  the  little  hill 
they  went  slow  and  I  followed  them.  I  see  Bevi- 
vino  come  out  and  shoot  from  the  bushes.  He 
shot  McClure  twice  in  the  back ;  then  he  shot 
the  other  man,  but  I  didn't  think  he  hit  him. 
Then  Yallilo  came  up  in  front  of  them  and  shot 
the  other  man  twice  in  the  face.  I  had  a  revol- 
ver in  my  hand  and  was  running  after  them. 
The  horse  run  away  and  McClure  was  hanging 
with  his  feet  under  the  wheel.  When  they  had 
gone  about  twenty  or  thirty  yards  the  old  man 
fell  out  and  Yallilo  ran  away  down  the  road,  and 
Bevivino  looked  at  me  mad,  and  told  me  to  come. 
I  went  with  him  and  when  they  got  to  the  place 
where  they  afYerward  found  the  horse  he  stopped 
and  then  Bevivino  shot  the  horse  and  shot 
McClure  again  in  the  head.  He  then  shot  a 
good  many  times  at  the  horse.  I  was  standing 
still  and  he  cursed  me  and  got  very  white  and 
said :  <<  Here,  you  hold  this  gun  and  if  anybody 
comes  you  kill  them."  I  held  it,  and  with  the 
knife  he  cut  the  straps  that  held  the  valise  to  the 
buggy,  then  put  the  valise  on  his  shoulders  and 
said :  ^*  Let  us  go  through  here."  It  was  raining 
and  muddy  and  we  went  up  and  took  the  money 
and  hid  it  a  couple  of  miles  from  the  scene  of 
he  murder ;  also  the  gun.' 

<*  In  the  same  connection  I  read  to  you  the 
testimony  that  he  gave  here  upon  the  stand,  as 
taken  down  by  the  stenographer : — 

<<  <  When  I  got  to  thia  place  they  passed  me.' 
Q.  <  Who  passed  you  ?'  A.  ♦  Mr.  McClure  and 
Flanigan,  they  passed  me.'  When  they  passed 
me,  I  supposed  the  old  man  spoke,  and  he  says, 
"  How  do  you  do?"  I  say,  "  How  do  you  do?" 
When  they  passed  I  walked  with  him,  that  is,  the 
buggy  was  going  not  on  a  trot  but  pretty  lively ; 
and  they  got  away  from  me — well,  here  to  that 
ofiicer  out  to  the  front  door,  little  closer  than  that. 
When  I  got  there,  I  was  walking,  I  had  an  um- 
brella in  my  hand ;  I  seen  Bevivino  come  out  of 
the  bush  and  sliot  McClure  once ;  after,  he  shot 
twice,  I  think,  or  three  times,  and  McClure  first 
He  was  standing  on  the  other  side  of  the  buggy, 
standing  on  the  right  side  going  up.  Afler  he 
shot  McClure,  McClure  fell — he  stood  a  little  while 
and  then  fell  on  the  side.    After  he  fell  he  shot 
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the  other  man  ;  he  shot  him  two  or  three  times ; 
this  here  Flanigan,  he  stands,  then  he  falls. 
After  a  little  while  the  horse  got  scared  and  the 
time  he  shot  the  first  time  he  looks  at  me,  and 
that  is  the  time  he  cursed  me  to  follow  him,  when 
he  looked  at  me ;  this  here  Flanigan  was  living 
jet,  I  suppose ;  I  don't  know  ;  hut  he  was  hang- 
ing af^er  he  spoke  to  me  and  cursed  me.  ' 

"Q.  *Who  cursed  you?  What  did  he  say, 
how  did  he  curse  you  ?*  A.  *  He  cursed  me,  you 
Ttnow.' 

<'Q.  <What  did  he  have  in  his  hand?'  A. 
'He  bad  a  rifle.' 

"  Q.  « How  did  he  have  it  pointed  ?'  A.  <  He 
didn't  have  it  pointed ;  he  just  look  at  me  and 
look  at  me.    So  after  he  cursed  me,  you  know' — 

"  Q.  •  Tell  what  he  said,  how  he  cursed  ?'     A. 

*  He  says,  *»  J C ,  hurry  up."   He  looked 

at  me  and  he  got  kind  of  white.  After  he  got 
white,  70a  see  I  thought  the  man'  —  Com- 
m<mweaUh*$  Chunsel: — 'Never  mind  what  you 
thought.'  Witness : — '  After  he  says  that,  I  got 
scared  from  the  way  he  spoke  to  me  three  or 
four  days  ago,  that  the  man  who  would  lose  his 
courage  he  would  got  killed ;  that  what  made 
me  pull  out  the  revolver,  and  I  shot  three  or 
foor  times  while  the  horse  was  running,  mind. 
The  horse  was  running  and  those  people  they 
was  most  hanging  pretty  near  dead;  I  don't 
know  whether  they  were  or  not' 

"  Q.  '  What  distance  were  they  away  at  the 
time  yon  shot?*  A.  « They  got  a  little  farther; 
because  the  horse  got  scared.' 

"  Q.  *  Go  on.'  A.  « When  he  was  shot  this 
here  VaUillo  he  come  out  and  shot  in  front,  and 
after  that  they  got  scared  and  run  away.  This 
oM  man  he  feU.  I  walked  slow  and  he  runs. 
He  turns  back  again  but  he  didn't  tell  me  any- 
thing after  he' — 

"Q.  'Who  turns  back  and  looked  at  you?' 
A  '  Bevivino.  He  turns  and  looked  at  me ;  he 
£dn't  say  anything  all,  but  he  was  running ;  he 
was  out  of  wind,  I  suppose.  After  he  got  to  the 
place  where  the  horse  was  found,  he  went  to  work 
and  shot  the  horse.  After  he  shot  the  horse  he 
went  to  work  shot  McGlure  head  after  he  was 
dead.  Then  he  told  me — he  go  to  work,  he  pulls 
OQt  a  knife,  small  pocket-knife,  he  cuts  the  strap 
and  take  this  here  what  you  call  the  satchel 
After  he  take  the  satchel  he  give  me  the  rifie ; 
be  says,  "Mike,  take  this  and  shot  whoever 
eoraes."  I  could  not  say  anything ;  I  could  not 
hardly  speak.  We  went  across  the  road  and  we 
went  to  the  place  where  the  gun  was  hided.' 

"  Now,  gentlemen  of  the  jury,  under  this  tes- 
timony as  to  the  circumstances  of  the  death  of 
Bernard  McClure,  and  the  testimony  of  the  de- 
fendant aa  to  how  that  took  place,  we  have  no 
hesitation  in  saying  to  you  that  according  to  all 
of  the  testimony,  the  killing  of  Bernard  McClure 


was  murder.  It  was  murder  of  the  first  degree. 
Because  the  killing  was  done  by  the  persons 
lying  in  wait.  It  was  murder  in  the  first  degree 
because  it  was  done  in  the  perpetration  of  the 
felony  of  robbery  ;  it  was  murder  because  it  was 
a  wilful,  deliberate,  premeditated  killing.  Was  the 
defendant  responsible  either  as  a  principal  or  as 
an  accessory  to  that  crime  ?  That  is  the  issue 
which  you  have  been  sworn  to  try,  and  that  is  the 
issue  to  which  your  attention  has  been  ably  and 
eloquently  directed  by  the  counsel  on  both  sides 
of  the  case.  According  to  his  own  testimony  he 
was  present.  According  to  his  own  testimony  he 
fired  several  shots  with  the  revolver  which  he 
claims  he  had.  According  to  his  own  testimony 
he  held  the  gun  while  Bevivino  took  the  satchel 
containing  the  money.  According  to  his  own 
testimony  he  went  with  Bevivino  to  the  place 
where  it  was  hid,  and  on  two  subsequent  occa- 
sions went  to  the  same  place  and  took  a  portion 
of  the  money. 

"  Now,  gentlemen  of  the  jury,  we  say  to  you 
that  if  this  testimony  be  believed — it  is  his  own- 
then  his  acts  if  unexplained,  would  make  him  a 
principal,  notwithstanding  you  were  not  satisfied 
that  any  of  the  shots  fired  by  him  caused  the  death 
of  Bernard  McClure.  There  has  been  considera- 
ble argument  upon  the  one  side  and  the  other  as 
to  whether  or  not  the  defendant  was  the  instigator 
or  promoter,  or  first  suggestor  of  this  crime.  We 
do  not  regard  that  as  an  essential  fact  to  be  found. 

[  If  he  was  there  voluntarily  aiding  and  abet- 
ting  in  the  commission  of  the  crime,  although 
it  was  suggested  and  instigated  by  another,  he 
would  be  a  principal,  and  would  be  responsible  in 
the  eye  of  the  law  along  with  the  others,  'the 
difilsrence  in  the  moral  guilt  between  the  parties 
would  be  one  which  the  law  would  not  recognize*] 
.     «     •     • 

"  With  these  general  principles  in  view  we  now 
advert  to  what  we  said  as  to  the  effect  of  the  de- 
fendant's admitted  presence  and  acts.  And  we 
repeat,  that  unexplained,  they  would  be  sufiicient 
to  warrant  a  jury  in  inferring  and  finding  that  be 
was  a  principal,  notwithstanding  none  of  the  shots 
fired  by  him  had  a  fatal  effect. 

[  "  W  hat  is  the  explanation  ?  It  is  contended 
upon  the  part  of  the  defendant,  that  he  did  not 
know  the  crime  was  to  be  committed  on  that  day, 
and  that  he  came  upon  the  scene  unawares  ;  that 
he  was  not  a  free  agent,  but  that  he  was  coerced 
into  what  he  did  by  fear  of  Bevivino  and  his  al- 
leged friends.  This  defence  is  to  be  considered 
in  two  aspects.  In  the  first  place,  if  you  should 
find  as  a  matter  of  fact  from  all  of  the  testimony 
in  the  cause,  beyond  a  reasonable  doubt,  that  the 
fatal  shots  were  fired  by  the  defendant,  then  the 
fact  that  he  was  acting  under  the  fear  of  Bevivino 
would  not  excuse  or  justify  this  act.  Because 
while  a  man  may  take  the  life  of  his  assailant  for 
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the  purpose  oi*  preventing  the  infliction  of'  griev- 
ous bodily  harm  upon  himself,  or  for  the  purf>08e 
of  preserving  his  life^  there  is  no  principle  of  law 
which  would  justify  or  excuse  him  in  taking  the 
life  of  an  innocent  person  in  order  to  protect  him- 
self.] [  But  in  case  jou  should  find  as  a  matter 
of  fact  that  the  fatal  shots  were  not  inflicted  by 
the  defendant,  then  you  will  inquire  whether  or 
not  the  acts  which  he  performed  there  were  co- 
erced by  fear  of  Bevi  vino,  whether  that  explanation 
which  has  been  given  by  the  defendant  is  such  as 
would  show  that  he  had  not  the  power  to  form 
the  wilful,  deliberate,  and  premeditated  intent  to 
take  the  life  of  McClure.] 

<<  Now,  gentlemen  of  the  jury,  we  do  not  mean 
to  prejudice  your  minds  against  the  theory  which 
has  been  set  up  here  by  the  defendant.  It  has 
been  presented  to  you  with  great  power  and  abil- 
ity and  eloquence  by  his  counsel,  and  we  say  to 
you  we  do  not  purpose  to  interfere  with  your  con- 
victions upon  this  question  of  fact.  It  is  our  duty, 
however,  we  think,  to  call  your  attention  to  all 
of.  the  circumstances  surrounding  the  transaction, 
and  to  ask  you  to  scrutinize  this  allegation  carefully, 
coolly,  impartially.  As  has  been  stated  to  you, 
the  defendant,  while  a  competent  witness  under 
the  law,  is  a  man  deeply  interested  in  the  result 
of  your  deliberations.  So  great  was  such  interest 
of  a  person  accused  of  this  crime  considered  to 
be,  that  during  alL  the  history  of  the  English 
common  law,  and  of  our  own  common  law,  until 
a  very  few  years  ago,  he  was  not  permitted  to  tes- 
tify ;  because  it  was  feared  that  the  temptation  to 
perjury  was  so  great  as  to  unfit  him  to  be  a  truth- 
ful witness.  We  think  that  the  law  as  it  is  at 
present  is  mudh  wiser.  There  may  be  cases 
where  a  man,  though  charged  with  a  crime  of 
this  nature,  may  explain  the  circumstances  in 
such  a  way  as  to  convince  the  mind  of  the  jury 
of  the  truthfulness  of  his  testimony,  and  in  such 
a  case  he  ought  to  have  the  opportunity  of  so 
doing ;  because  the  jury  are  competent  to  judge, 
notwithstanding  his  interest,  whether  his  testi- 
mony accords  with  the  disinterested  testimony  in 
the  case. 

'*  I  call  your  attention  in  the  consideration  of 
this  theory,  to  the  circumstances  as  they  occurred 
at  the  time,  and  as  they  have  been  explained 
by  the  defendant  himself,  leaving  out  of  view  for 
the  present)  the  confessions  which  it  is  alleged 
he  made,  and  the  statements  which  it  is  alleged 
he  made  before  the  commission  of  the  crime. 

["  Upon  this  question  as  to  whether  or  not  he 
was  acting  under  duress,  and  fear  of  Bevivino, 
and  therefore  not  capable  of  forming  a  wilful  and 
premeditated  intent  to  take  the  life  of  McClure, 
I  call  your  attention  to  his  age.  I  call  your  at- 
tention to  the  power  of  will,  to  the  courage,  to 
the  intelligence  of  the  man  as  exhibited  by  him- 
self while  upon  the  witness  stand,  and  as  shown 


by  the  testimony  of  other  witnesses.  All  of  these 
are  to  be  considered  in  determining  as  to  whether 
or  not  he  was  acting  under  duress.  I  call  your 
attention  also,  as  to  what  threats  were  made  at 
the  time.  Does  the  evidence  show — does  de-. 
fendant's  own  evidence  show — that  there  were 
such  threats  made  at  the  time,  in  connection  with 
what  had  transpired  befok^,  as  led  him  as  a  rea- 
sonable creature  to  presume  or  fear  that  his  own 
life  or  limb  was  in  danger  if  he  did  not  partici- 
pate in  the  crime  ?  These  are  questions  of  fact 
for  the  jury.  I  am  expressing  no  opinion  upon 
them,  but  I  am  calling  them  to  your  attention 
and  consideration.  You  will  take  into  conside- 
ration the  place  where  this  occurred.  It  has  been 
argued  that  the  defendant  was  going  by  an  un- 
usual road — that  is  to  say,  that  he  should  have 
turned  off  to  the  right  at  the  White  House  road 
instead  of  continuing  to  follow  McClure  and 
Flanigan  by  the  other  road.  You  have  heard 
his  explanation  as  to  that.  He  says  his  inten- 
tion was  to  go  first  to  his  mother  before  going  to 
the  shanty.  I  call  your  attention  to  the  evidence 
as  to  the  number  of  shots  fired  by  him,  and  as  to 
the  direction  in  which  they  were  fired,  and  as  to 
the  aim  which  was  taken  by  him,  if  any.  I  call 
your  attention  also  to  the  testimony  as  to  the  dis- 
tance beiween  the  point  where  he  says  he  first 
saw  Bevivino,  and  the  point  where  the  horse 
stood  whefn  the  money  was  taken  out  of  the 
wagon.  Was  he  in  going  to  that  point — tra- 
velling that  distance — acting  under  the  coercion 
or  dominating  will  of  Bevivino,  and  in  fear  that 
unless  he  did  so  he  would  be  in  danger  of  loss  of 
life  or  of  limb  himself?  I  call  your  attention 
also  to  his  testimony  to  the  efi^ect  that  while  the 
money  was  being  taken  from  the  wagon  he  held 
the  gun  with  which  the  firing  had  been  done. 
Was  he  then  acting  under  coercion?  Was  he 
then,  as  a  reasonable  man,  in  reasonable  appre- 
hension of  danger  to  himself  in  case  he  should 
not  continue  to  assist  Bevivino  in  his  con- 
duct ?] 

"  Now,  I  repeat,  gentlemen  of  the  jury,  that 
while  I  deem  it  my  duty  to  call  your  attention  to 
these  various  circumstances,  distinctly,  I  am  not 
expressing  any  opinion;  I  am  not  trying  to 
thrust  indirectly  into  the  jury  box  any  opinion  of 
my  own.  There  is  nothing  in  my  judgment  in 
the  administration  of  the  law  of  government  so 
much  to  be  admired  as  the  conscientious,  intelli- 
gent, and  impartial  verdict  of  a  jury.  But  if  it 
shall  ever  come  to  this,  that  a  jury  shall  shirk 
the  responsibility  which  rests  upon  them,  and  be 
the  mere  register  of  the  judgment,  opinion  or 
will,  even  of  the  Judge  who  sits  upon  the  bench, 
which  they  may  infer  from  his  conduct,  or  his 
declarations,  or  his  manner,  then  the  statement 
that  trial  by  jury  is  the  bulwark  of  our  liberty 
will  be  a  mere  glittering  generality.    Neither  I^ 
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Dor  the  coansel,  nor  any  one,  has  a  right  to  in- 
terfere with  your  province  in  determining  the 
question  of  fact.  1  am  here  to  lead  you  to  the 
consideration  of  those  facts  which  are  material 
and  pertinent ;  but  the  conclusion  as  to  the  credi- 
bility of  the  witnesses,  as  to  the  inferences  which 
are  to  be  drawn  from  their  testimony,  rests  with 
jou,  and  there  the  responsibility  must  rest  in  any 
fair  administration  of  this  valuable  right  of  trial 
by  jury. 

*•  Now,  gentlemen  of  the  jury,  having  called 
your  attention  to  the  circumstances  which  oc- 
curred at  the  time,  as  shown  by  the  uncontradicted 
testimony  in  the  cause,  and  as  shown  by  the  de- 
fendant's testimony,  either  here  or  elsewhere,  I 
call  your  attention  to  the  other  circumstances  in 
the  case,  from  which  it  is  claimed,  upon  the  part  of 
the  Commonwealth,  that  this  crime  was  planned 
beforehand,  and  that  the  defendant  was  a  willing 
member  of  the  combination  which  formed  this 
plan. 

^^  According  to  the  defendant's  own  testimony 
and  admission,  he  knew  from  the  declarations  of 
Bevivino  that  this  crime  was  contemplated.  He 
aays  that  when  it  was  first  mentioned  he  thought 
it  was  a  joke ;  but  that  the  second  time  it  was 
mentioned  and  thereafter,  he  appreciated  that 
Bevivino  wad  in  earnest.  You  have  heard  the 
reason  which  he  has  given  for  not  making  known 
bis  knowledge.  He  says  that  it  was  by  reason  of 
threats  which  Bevivino  made  that  either  he  or 
his  friends  would  make  away  with  him  in  case 
he  should  reveal  the  secreU  That  is  for  your 
consideration  as  explaining  the  fact  that,  pos- 
sessing this  knowledge  that  the  crime  was  con- 
templated, he  yet  made  no  complaint  to  the 
officers  of  the  law,  and  gave  no  warning  to  the 
men  against  whom  it  was  contemplated.  [I  call 
your  attention  to  the  testimony  with  regard  to 
the  parchaae  of  the  gun  which  has  been  offered 
in  evidence.  I  do  not  purpose  to  go  over  that 
testimony  in  detail.  But  does  the  testimony 
show  that  it  was  done  with  a  knowledge  of  the 
purpose  to  which  it  was  to  be  put,  on  the  part  of 
the  defendant?]  I  call  your  attention  to  the 
testimony  of  Antonio  Napalillo  as  to  the  declara- 
tions which  he  alleges  were  made  by  the  defend- 
ant to  him ;  and  here  there  is  a  conflict  of  evidence ; 
not  an  absolute  conflict  in  all  particulars,  but  a 
conflict  in  a  material  particular.  Both  Napalillo 
and  the  defendant  agree  in  saying  that  the  plan  of 
murdering  and  robbing  McClure  was  suggested 
to  Napalillo.  Both  of  these  witnesses — that  is, 
Napalillo  and  the  defendant — agree  that  Napa- 
Kilo  declined  to  have  anything  to  do  with  it.  Na- 
palillo testifies,  however,  in  effect,  that  not  only 
Bevivino,  bat  also  the  defendant  approached  him 
for  the  purpose  of  inducing  him  to  join  the  con- 
^racy,  and  made  certain  threats  as  to  what 
woold  be  done  in  case  he  should  betray  them.  On 


the  part  of  the  defendant,  he  testifies  that  he 
never  gave  his  assent  to  the  undertaking,  but 
that  always  when  he  gave  a  definite  answer  to 
Bevivino,  it  was  to  the  effect  that  he  could  npt  do 
it.  Tou  will  endeavor  to  reconcile  the  testimony 
of  the  witnesses,  if  possible.  You  are  to  take  into 
consideration,  in  weighing  their  testimony,  the 
interest  which  they  may  have  in  the  case.  You 
are  to  consider  in  the  defendant's  case  the  inter- 
est which  he  has  in  your  verdict.  You  will  con- 
sider in  Napalillo's  case  whether  or  not  he  is 
testifying  as  he  does  in  order  to  shield  himself 
from  punishment.  You  are  to  take  into  consid- 
eration the  manner  of  the  testimony,  the  im- 
pression which  the  witnesses  make  upon  your 
mind  as  to  being  truthful  and  candid,  or  other- 
wise ;  and  it  is  for  you  to  decide  what  is  the 
truth  with  regard  to  any  disputed  question 
of  fact.  For  if  the  testimony  be  believed,  and 
there  is  no  reasonable  doubt  in  your  mind 
as  to  its  truthfulness,  that  the  defendant  did 
n»ake  to  Napalillo  the  proposition  which  he  \ 
says  defendant  did,  and  accompanied  it  with 
threats  which  he  says  he  did,  that  would  be  en- 
tirely inconsistent  with  the  theory  of  the  defend- 
ant upon  the  trial,  that  he  was  coerced  into  this  ' 
by  fear  of  Bevivino.  In  considering  this  allega- 
tion as  to  the  defendant  being  under  duress,  I 
call  your  attention  to  the  testimony  of,  the  de- 
fendant as  to  the  nature  of  the  threats.  Is  there 
any  evidence  that  he  was  threatened  by  any  per- 
son except  Bevivino?  He  says  that  he  was 
threatened  by  Bevivino  that  he  would  be  killed 
or  put  out  of  the  way  either  by  Bevivino,  or  his 
friends,  or  the  members  of  the  society  to  which 
he  belonged,  in  case  he  should  lose  his  courage 
and  not  do  his  part,  or  words  to  that  effect.  [Is 
there  any  evidence  in  the  case  of  knowledge  upon 
the  part  of  the  defendant  that  Bevivino  had  such 
friends,  or  that  he  was  a  member  of  such  a  so- 
ciety, or  that  such  would  be  the  result,  etc.,  ex- 
cept the  statement  which  he  says  Bevivino  made 
to  him  ?]  The  point  that  I  desire  to  call  to  your 
attention  is  this :  In  considering  whether  or  not 
the  defendant  was  acting  under  duress  by  reason 
of  threats  which  Bevivino  had  made,  it  is  import- 
ant for  you  to  consider  what  was  Bevivino*a 
ability  to  carry  out  those  threats,  or  at  least  what 
was  the  defendant's  belief  as  to  Be vi  vino's  ability 
to  carry  them  out.  Because  if  they  were  not 
such  as  to  produce  in  his  mind  fear  that  the  re- 
sult threatened  would  be  carried  out,  then  he 
could  not  set  them  up  as  a  defence  for  his  act. 
I  call  your  attention  also,  without  rehearsing  it 
in  detail,  to  the  testimony  as  to  the  declarations 
of  the  defendant  made  to  William  McDonald,  to 
Balser  Helrick,  and  to  Mr.  Quigley,  in  the  jail 
after  he  was  arrested.  You  will  remember  their 
testimony  and  take  it  into  consideration.  la 
there  any  reason  to  doubt  the  credibility  of  these 


Digitized  by 


Google 


i8 


WEEKLY  NOTES  OF  CASES. 


witnesses  Pis  there  any  motive  apparent  in  their 
testimony,  or  in  the  other  testimony  in  the  case, 
for  causing  them  to  c<^or  their  testimony,  or  to 
suppress  any  fact  material  to  the  defendant  ?  Did 
they  correctly  understand  the  defendant?     Did 
he  correctly  understand  them  ?     Have  they  accu- 
rately re(>orted  to  you  what  was  said?     I  also 
call  your  attention  to  the  testimony  of  Cheviacco 
as  to  the  conversation  which  he  alleges  took  place 
between  him  and  the  defendant  in  November, 
^fter  Bevivino  and  Vallillo  had  gone  to  Italy.    I 
shall  not  undertake  to  repeat  that  testimony ; 
because  without  giving  it  in  whole  it  would 
scarcely  be  fair  to  select  here  and  there  a  single 
remark.     In  considering  the  credibility  of  this 
witness,  Cheviacco,  you  are  to  inquire  whether 
or  not  he  has  any  motive  for  falsifying — either  of 
revenge  or  ill  will  towards  the  defendant,  or  mo- 
tive of  self-preservation.   You  will  remember  the 
testimony  to  the  effect  that  he  is  himself  under 
arrest  and  indictment  as  an  accessory  after  the 
facu     If  he  were  an  accessory  after  the  fact,  he 
would  then  be  an  accomplice,  and  the  testimony 
of  an  accomplice  is  never  by  itself  sufficient  to 
warrant  the  conviction  of  a  criminal,  unless  it  be 
corroborated  by  the  testimony  of  other  witnesses. 
So  you  are  to  inquire  what  corroborations  there 
are  of  tha  testimony  of  Cheviacco.    The  defend- 
ant admits  that  he  has  had  communication  with 
Bevivino,  both  through  Cheviacco  and  also  di- 
rectly, since  Bevivino  returned  to  Italy ;  that  let- 
ters  have    passed    through    Cheviacco,   and    I 
understand  that  he  admits  that  two  letters  were 
sent  by  him,  the  defendant,  to  Bevivino  to  the 
place  where  he  supposed  he  was  in  Italy.     This 
is  a  fact  worthy  of  consideration  in  determining 
whether  or  not  the  defendant  was  a  free  agent  at 
the  time  when  he  committed  the  acts  which  he 
admits  that  he  did  on  the  morping  of  the  19th  of 
October  last.     So  you  will  also  take  into  consid- 
eration the  testimony  as  to  the  disposition  of  the 
money.     It  would  seem  that  only  the  coin  was 
recovered ;  that  the  paper  money  was  taken  away. 
I  think  he  testifies  that  on  two  occasions  he  took 
some  money,  and  that  on  another  occasion  some 
of  it  was  banded  to  him  by  one  of  the  parties. 
All  of  this  is  pertinent  to  be  considered  by  you 
in  determining  whether  or  not  he  was  acting  un- 
der duress,  or  whether  he  was  knowingly,  and  as 
a  free  agent,  participating  in  the  crime  and  its 
results.     Of  course,  in  consideration  of  all  of  this 
testimony  as  to  these  circumstances,  you  will  also 
consider  what  has  been  said  with  regard  to  the 
nature  of  the  threats,  and  what  fear  the  defend- 
ant had,  and  the  allegation  that  he  was  at  all 
times  laboring  under  the  same  fear,  and  that  all 
that  he  did,  both  before  and  after,  was  controlled 
by  the  same  fear  which  operated  upon  his  mind 
on  the  morning  when  this  fatal  afiair  took  place. 
^<  I  call  your  attention  now  to  the  testimony 


with  regard  to  the  confession  which  is  alleged  to 
have  been  made  to  Captain  Linden  after  the  de- 
fendant had  been  arrested.  In  many  particulars 
the  confession  as  narrated  by  Captain  Linden 
and  as  reduced  to  writing,  is  not  different  from 
the  testimony  given  by  the  defendant  upon  the 
stand.  There  are,  however,  some  important  par- 
ticulars in  which  they  do  materially  differ,  and 
therefore  it  becomes  our  duty  to  lay  down  the 
law  to  you  with  regard  to  the  reception  of  confes- 
sions of  persons  accused  of  crime. 

"  Where  a  man  freely  and  voluntarily — ^that  is, 
without  fear  or  hope  of  benefit — makes,  and  in- 
telligently makes,  a  statement,  of  course  it  is  evi- 
dence of  a  very  high  nature.     But  in  order  to 
warrant  the  admission  in  evidence  of  the  con- 
fession of  a  person  accused  of  a  crime,  it  must 
appear,  in  the  first  instance,  that  it  was  free  and 
voluntary,  and  was  not  wrung  from  him  by  fear, 
or  by  hope  that  he  would  be  bettered  or  advan- 
taged thereby.     That  is,  the  inducement  for  the 
confession  must  be  the  promise  made  to  him,  or 
hope  held  out  to  him,  that  it  would  be  better  for 
him  to  confess,  by  any  person  shaving  authority. 
According  to  the  evidence  of  Captain  Linden, 
the  defendant  was  in  the  company  of  his  under- 
officer,   Thayer,   and    while    in    his    company, 
Thayer  made  statements  to  the  defendant  as  to 
the  propriety  of  his  making  a  confession  to  Cap- 
tain  Linden,  and  as  to  the  advantage   which 
would  accrue  to  him  if  he  did  make  such  a  con- 
fession, which,  if  they  had  been  the  inducement 
for  the  confession,  would  have  required  us  to  re- 
ject it  from  evidence.     A  promise  by  an  officer 
to  a  person  in  charge  that  it  would  be  better  for 
him  in  the  end  to  confess  and  tell  what  he  knows, 
is  such  a  promise  as  prevents  the  reception  of  the 
confession  in  evidence.     But  in  order  to  warrant 
the  rejection  of  a  confession  upon  the  ground  that 
it  was  induced  by  a  promise,  it  must  appear  that 
the  promise  was  the  inducement  to  the  making  of 
the  confession.     If,  therefore,  the  promise  or  in- 
ducement which  had  been  held  out  by  Thayef 
was  not  the  inducement  which  led  the  defendant 
to  make  the  confession,  then  it  would  be  admis- 
sible in  evidence.     Upon  this  question  there  is  a 
conflict  of  evidence.     In  the  first  instance  it  was 
the  duty  of  the  Court  to  decide  as  to  its  admissi- 
bility, and  acting  within  the  province  committed 
to  us  we  decided  that  it  was  admissible;  and  it 
was  read  in  your  hearing.     But  the  defendant 
says  that  after  he  had  returned  from  Thayer's 
room,  Captain  Linden  then  made  promises  to 
him  as  to  what  would  be  the  advantage  to  him  if 
he  told  all  that  he  knew-    On  the  other  hand, 
you  have  the  testimony  of  Captain  Linden  to  the 
effect  that  he  then  cautioned  him  that  he  could 
make  no  promises  to  him,  and  tlat  if  he  told  him 
anything  he  must  tell  him  the  truth,  and  with  the 
knowledge  that  he  would   use  it  against  bim. 
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Now,  if  this  had  the  effect  of  removing  from  the 
defendant's  mind  the  hope  which  may  have  been 
born  there  by  what  Thayer  bad  said,  then  we 
cannot  say  that  this  was  not  a  free  and  voluntary 
confession.  It  is  for  you  to  determine^  then, 
whether  the  confession  made  to  Captain  Linden 
was  a  free  and  voluntary  one,  under  the  instruc- 
tions we  have  given  to  you  upon  this  question  of 
law,  or  whether  it  was  induced  by  the  hope  that 
be  would  be  advantaged  by  making  it,  and  that 
this  hope  was  caused  by  promises  held  out  by  the 
officer  in  charge.  In  case  yon  should  find  that  it 
was  not  a  free  and  voluntary  confession,  then  you 
will  reject  it  from  consideration.  This  applies, 
however,  only  to  what  was  said  to  Captain 
Linden,  and  to  what  was  done  with  regard  to  the 
confession  itaelf.  It  would  not  operate  to  the  re- 
jection of  the  testimony  as  to  what  he  and  Cap- 
tain Linden  did  after  they  got  to  Wilkes-Barre 
that  night,  with  regard  to  finding  the  property 
which  had  been  hidden  in  the  woods  above  Miner's 
Mifls.  That  would  be  evidence  in  any  view  of 
the  case.  In  case  you  should  decide  that  this 
confession  was  free  and  voluntary,  then  you  will 
remember  the  testimony  as  to  what  took  place 
the  night  that  they  had  the  first  interview,  and 
also  what  was  reduced  to  writing  the  next  day. 
Yon  are,  in  view  of  the  discrepancy  between  that 
and  the  testimony,  in  some  particulars,  given 
here  upon  the  stand  by  the  defendant,  to  con- 
sider whether  or  not  it  is  correctly  reported. 
Have  the  statements  made  by  the  defendant  at 
that  time  been  correctly,  accurately  reported? 
Has  anything  been  omitted  from  that  statement 
which  would,  tend  to  qualify  it  or  put  a  different 
light  upon  it  ?  Has  anything  been  interjected 
into  thtfit  fltatement  which  was  not  said  by  the 
defendant?  In  deciding  this  question  you  are 
to  consider  all  of  the  circumstances.  You  are  to 
consider  also  the  testimony  as  to  the  care  with 
which  it  was  prepared— the  care  exercised  not 
only  by  the  ofilcers  but  by  the  defendant  himself. 

**  Now,  gentlemen  of  the  jury,  our  duty  as  far 
as  the  trial  of  this  case  is  concerned  is  ended. 
We  have  endeavored  to  secure  to  this  man  a  fair 
and  impartial  trial.  We  have  stated  to  you  the 
law  of  the  land  as  we  understand  it.  We  have 
called  yoar  attention  to  those  facts  which  we 
think  material  to  be  considered  by  the  jury  in 
determining  as  to  his  guilt  or  innocence.  It 
Biay  be  that  in  the  hurry  of  our  remarks  we  have 
<»nitted  to  r^er  to  some  fact  or  circumstance 
which  baa  a  material  bearing  upon  the  case.  We 
trust  thai  in  case  there  has  been  such  omission 
you  will  bear  the  testimony  in  mind,  and  that 
yon  will  give  it  that  consideration  and  weight 
which  it  deserves. 

^^  I  finally  ask  yon,  in  accordance  with  the  oath 
which  you  have  taken,  to  take  up  all  of  this  tes- 
timoDj  and  lay  aside  any  former  prejudice  or 


opinion  which  you  may  have  had,  and,  unin- 
fiuenced  thereby,  decide  as  to  the  guilt  or  inno- 
cence of  the  defendant. 

"  In  case  you  find  the  defendant  guilty  of  mur- 
der, then  you  will  say  whether  it  is  of  the  first  or 
of  the  second  degree.  If  you  find  him  not  guilty 
of  murder  but  guilty  of  voluntary  manslaughter, 
you  will  so  say  by  your  verdict.  If  you  find  him 
not  guilty  you  will  also  say  that  by  your  verdict. 

*'  We  have  confidence  from  the  care  and  pa- 
tience with  which  you  have  watched  the  trial  of 
this  case,  and  the  able  manner  in  which  it  has 
been  presented  to  you  by  the  counsel  on  the  one 
side  and  the  other,  that  you  will  make  a  true 
deliverance  between  the  Commonwealth  and  the 
prisoner  at  the  bar.'' 

Verdict,  guilty  of  murder  in  the  first  degree, 
in  the  manner  and  form  as  charged  in  the  indict- 
ment. 

A  rule  for  new  trial  having  been  discharged, 
the  prisoner  was  called  before  the  Court  and 
asked  if  he  had  anything  to  say  why  sentence 
should  not  be  passed  upon  him,  and  ho  replied 
that  he  had  nothing  to  say ;  accordingly  he  was 
sentenced  to  be  hanged  by  the  neck  until  he  is 
dead. 

Defendant  then  took  this  writ,  specifying  for 
ern^  the  action  of  the  Court  (1)  in  refusing  a 
change  of  venue ;  (2)  in  refusing  to  grant  a  rule 
to  defendant,  permitting  him  to  prove  the  facts 
alleged  in  his  petition  for  change  of  venue ;  (3) 
in  disallowing  the  motion  to  quash  the  array; 
(4)  in  disallowing  the  motion  to  quash  the  in- 
dictment; (5)  in  disallowing  the  challenges; 
(6)  in  admitting  the  evidence  of  Captain  Lin- 
den ;  (7)  in  admitting  the  confession  of  the  ac- 
cused in  evidence;  8  to  12,  inclusive,  the  por^ 
tions  of  the  charge  in  brackets ;  18  to  15,  inclu- 
sive, ih  presenting  the  strong  points  of  the 
prosecution  and  omitting  those  of  defendant ;  and, 
16,  because  the  record  does  not  show  that  the 
prisoner  was  asked  whether  he  had  anything  to 
say  why  sentence  of  death  should  not  be  pro- 
nounced against  him. 

Edward  A,  Lynch  and  John  M.  Garmany  for 
plaintiff  in  error. 

Alfred  DartSy  district  attorney  (^Henry  A,  FuU 
ler^  John  T.  Lenahan^  and  James  L,  Lenahan 
with  him),  for  defendant  in  error. 

April  29,  1889.  The  Court.  The  first 
seven  assignments  of  error  are  not  in  accordance 
with  the  rules  of  Court,  and  might  well  be  dis- 
missed for  this  reason  alone.  But  we  are  not 
unmindful  of  the  fact  that  a  human  life  is  at  stake ; 
that  the  defendant  below  is  a  friendless  man,  and 
a  stranger  in  a  strange  land.  We  will  consider 
the  alleged  errors  as  though  they  had  been  prop- 
erly assigned. 

The  defendant  moved  the  Court  below  for  a 
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change  of  venue.  In  support  of  this  motion  bis 
affidavit  was  filed  setting  forth  his  belief  that  he 
could  not  have  a  fair  trial  in  the  county  of  Luz- 
erne bj  reason  of  the  great  excitement  and  prej- 
udice there  against  him.  He  therefore  asked 
for  a  rule  to  take  the  testimony  of  witnesses  to 
prove  the  facts  alleged  in  his  petition.  The 
Court  refuged  to  grant  the  rule,  but  offered  to 
hear  at  bar  any  testimony  in  support  of  the  peti- 
tion. The  defendant  asked  for  **  more  time  to 
get  the  subpoenas,  and  get  the  witnesses."  This 
was  refused  by  the  Court,  and  very  properly. 
The  application  was  not  made  until  the  case  was 
called  for  trial.  It  might  and  should  have  been 
made  at  an  earlier  period  in  the  term.  It  was 
'  said  by  the  learned  Judge :  "  We  must  de- 
cline to  postpone  it.  We  think  he  ought  to 
be  prepared  now.  He  has  had  the  whole  of 
this  term  to  make  the  application,  and  we 
think  it  would  make  a  very  bad  precedent  to  lay 
it  down  that  an  application  of  this  kind  might  be 
reserved  in  this  way,  and  a  rule  granted  permit- 
ting the  taking  of  the  testimony  thereafter.  We 
think  it  is  the  defendant's  duty  to  produce  his 
proofs  now,  to  sustain  the  petition.  We  will  hear 
them  now."  No  proofs  were  offered,  and  the 
motion  fell.  There  is  no  merit  in  these  assign- 
ments. 

The  defendant  also  moved  to  quash  the  in- 
dictment, and  also  the  array  of  jurors.  These 
motions  were  based  upon  an  alleged  iri*egu]arity 
in  filling  the  jury  wheel.  It  appeared  that  the 
order  of  Court  for  filling  the  jury  wheel  for  1889, 
specified  1550  as  the  number  of  names  that  should 
be  placed  therein.  It  was  alleged  that  the  names 
of  1554  jurors  were  actually  placed  in  the  wheel, 
being  four  in  excess  of  the  number  ordered  by  the 
Court.  A  witness  was  examined  who  had  counted 
the  names  on  the  list,  and  he  stated  the  number 
to  be  1554.  The  certificate  of  the  jury  commis- 
sioners was  produced  stating  that  they  had  placed 
the  proper  number,  viz:  1550,  in  the  wheel. 
One  ot  the  said  commissioners  was  examined, 
and  testified  that  their  intention  was  to  put  in 
1550  names;  that  they  did  so,  and  had  no 
knowledge  of  four  additional  names  having  b^een 
put  in.  It  is  very  clear  that  if  the  wheel  did 
contain  1554  names,  it  was  a  mere  accident, 
probably  the  result  of  an  error  in  addition,  an 
error  which  might  occur  with  the  most  careful 
and  accurate  commissioners.  It  was  a  mere  ir- 
regularity, of  harmless  nature,  and  furnishes  no 
ground  to  quash  the  array. 

It  was  also  alleged  that  the  Court  erred  in  dis- 
allowing the  challenges  for  cause  to  certain 
jurors.  The  names  of  the  jurors  are  not  even  given 
but  I  have  gone  through  the  type  written  copy 
of  the  testimony  to  ascertain  whether  the  objec- 
tion was  well  taken.  The  challenges  were  all 
properly  overruled    under  Allison  v.  Common- 


wealth (99  Pa.  17),  and  the  cases  which  have 
followed  it.  The  jurors  objected  to  had  all 
formed  opinions  of  greater  or  less  strength  from 
what  they  had  read  in  the  newspapers  about  the 
murder,  but  they  all  said  they  could  render  a  ver- 
dict according  to  the  evidence,  uninfluenced  by 
their  previously  formed  opinions.  There  was  a 
time  when  a  stricter  rule  prevailed,  and  a  juror 
was  excluded  from  the  box  when  he  had  formed 
an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused. At  that  time  intelligent  jurors  could  be 
found  who  had  formed  no  opinions  in  regard  to  a 
case,  for  the  reason  that  they  heard  or  read  little 
about  it.  That  was  before  the  telegraph  and  the 
press  brought  to  every  man's  door  the  news  of 
every  event,  and  every  crime  within  a  few  hours 
of  its  occurrence,  with  full  details  of  everything 
connected  therewith.  All  this  is  now  changed ; 
within  twenty-four  hours  of  the  commission  of 
this  murder  it  is  safe  to  say  that  by  means  of  the 
wire  and  the  press,  the  details  of  it  had  been  read 
by  nearly  every  intelligent  man,  not  only  in  Luz- 
erne County,  but  in  the  State,  and  that  but  few 
persons  had  not  formed  some  opinion  in  regard 
to  it.  The  law  upon  this  subject  has  necessarily 
advanced  with  the  changed  circumstances ;  it  has 
merely  kept  abreast  of  the  times,  and  adapted  it- 
self to  what  the  common  judgment  and  common 
sense  of  the  people  see  is  essential  to  the  proper 
administration  of  the  criminal  law.  To  return 
now  to  the  old  rule  would  exclude  from  the  jury 
box  in  many  instances  every  man  of  average  in-  . 
telligence. 

We  find  no  error  in  admitting  in  evidence  the 
testimony  of  Captain  Linden  in  regard  to  the  de- 
fendant's confession,  nor  to  the  admission  of  the 
confession  itself.  His  testimony  was  competent 
and  rebutted  any  allegation  of  undue  influence 
in  obtaining  it.  He  said  to  the  defendant :  *'  If 
you  have  anything  to  tell  me,  in  God's  name  tell, 
me  the  truth ;  if  not,  tell  me  nothing.  You  have 
a  right  to  keep  your  mouth  shut.  I  tell  you  now 
as  your  lawyer  would  tell  you,  I  can  make  you 
no  promise,  I  cannot  even  ask  you  to  tell  me  a 
word ;  but  I  tell  you  now,  anything  you  say  to  me 
I  shall  use  against  you.  It  is  my  duty  to  do  so. 
Now,  if  you  feel  like  telling  me  anything,  go 
ahead  ;  but  tell  me  nothing  or  tell  me  the  whole 
God's  truth."  In  view  of  this  we  regard  what 
Thayer  said  to  the  defendant  as  unimportant; 
and  as  between  the  witness  and  the  defendant, 
we  are  not  surprised  the  jury  believed  the  former, 
who  was  a  reputable,  disinterested  witness,  while 
the  latter  was  testifying  with  a  halter  around  his 
neck. 

Most  of  the  remaining  assignments  are  made 
up  of  extracts  from  the  charge  of  the  Court. 
They  are  isolated  from  the  charge,  but  whether 
we  take  the  charge  as  a  whole  or  in  sections  it  is 
free  from  error.    The  question  whether  the  de- 
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fendant  was  acting  under  duress  or  threats  on  the 
part  of  Bevivino  was  submitted  to  the  jury  under 
proper  instructions  as  to  its  effect  upon  the  degree 
of  guilt.  This  appears  from  that  portion  of  the 
charge  referred  to  in  the  ninth  assignment, 
which  is  as  follows:  <*But  in  case  you  should 
find  as  a  matter  of  fact  that  the  shots  were  not 
inflicted  bj  the  defendant,  then  you  will  inquire 
whether  or  not  the  acts  which  he  performed  there 
were  coerced  by  fear  of  Bevivino,  whether  that 
explanation  which  has  been  given  by  the  defend- 
ant is  such  as  would  show  that  he  had  not  the 
power  tQ  form  the  wilful,  deliberate,  and  premed- 
itated intent  to  take  the  life  of  McClure."  We 
need  not  pursue  this  branch  of  the  case  further. 

There  remains  but  to  notice  the  sixteenth  and 
last  assignment,  which  alleges  that  *'  the  record 
does  not  show  that  the  prisoner  was  asked 
whether  he  had  anything  to  say  why  sentence  of 
death  should  not  be  pronounced  against  him." 
The  record  shows  that  the  defendant  was  asked 
if  he  had  anything  to  say  why  sentence  should 
not  be  passed  upon  him.  As  no  sentence  was 
possible  but  that  of  death  we  think  there  was  no 
omissioi).  The  rule  is  thus  stated  by  Blackstone, 
Vol.  4,  p.  876:  **  For  when,  upon  a  capital 
chai^,  the  jury  have  brought  in  their  verdict  of 
guilty,  in  the  presence  of  the  prisoner,  he  is 
either  immediately,  or  at  a  convenient  time  soon 
after,  asked  by  the  Court,  if  he  has  anything  to 
offer  why  judgment  should  not  be  awarded  against 
him." 

This  defendant  has  had  all  the  advantages 
which  our  humane  system  of  laws  afford ;  with  no 
claim  except  that  of  common  humanity,  he  was 
assigned,  without  cost  to  himself,  able  counsel  to 
defend  him,  who  have  performed  that  duty  with 
zeal  and  ability,  not  only  without  fee  or  reward, 
but  without  the  hope  or  expectation  of  any ;  his 
case  was  tried  before  an  impartial  jury  by  a 
learned  and  able  Court,  not  only  without  error, 
but  with  conspicuous  care  and  impartiality,  and 
after  a  verdict  of  guilty  he  has  had  his  case  re- 
viewed in  the  highest  Court  in  the  State.  He 
was  allowed  to  be  heard  here  in  forma  pauperis 
to  save  him  the  cost  of  printing  the  testimony. 
It  was  his  misfortune  that  a  chain  of  testimony, 
in  addition  to  his  own  confession,  pointed  to  him 
with  terrible  distinctness  as  one  of  the  perpetra- 
tors of  a  cold-blooded,  mercenary  murder. 

The  judgment  is  affirmed,  and  it  is  now  ordered 
that  the  record  be  remitted  to  the  Court  below 
for  the  purpose  of  execution. 

Opinion  by  Paxson,  C.  J.        w.  m.  s.^  jr. 


Jan.  '89,  4.  April  16,  1889. 

Bloomsburg  Steam  and  Electric  Light  Co. 

V.  Gardner. 

Negligence —  Contributory      negligence — Streets 
and  highways — Practice. 

In  an  action  to  recover  damages  for  injuries  occa- 
sioned by  negligence,  there  can  be  no  recovery  where 
the  negligence  of  the  plaintiff  has  contributed  in  any 
degree  to  the  injury.  It  is  not  proper  to  instruct  the 
jury  in  such  case,  that  the  plaintiff  is  entitled  to 
recover  unless  his  negligence  contributed  in  a  material 
degree  to  the  injury. 

In  the  present  case  the  instructions  of  the  Court  as 
a  whole  were  held  to  conform  to  the  rule  above  laid 
down. 

A  steam  and  electric  light  company  having  entered 
upon  a  street  of  a  certain  town  to  lay  its  pipes  took 
down  barriers  at  the  ends  of  a  square  before  the  work 
was  entirely  completed  so  as  to  open  the  street  to  traffic. 
The  passage  way  for  vehicles  up  to  the  afternoon  of  a 
certain  day  was  on  the  west  side  of  the  street,  the  east 
side  being  obstructed  with  piles  of  earth  and  a  cross 
ditch.  On  said  afternoon  the  cross  ditch  was  filled  up 
and  the  earth  so  removed  as  to  open  the  east  side  to 
traffic.  At  the  same  time  a  cross  ditoh  was  dug  on  the 
west  side  of  the  street  thus  obstructing  that  side.  At 
the  close  of  work  no  barrier  was  put  up  at  the  cross 
ditch  except  the  earth  dug  from  it.  A  barrel  was  set 
up  on  a  heap  of  earth  near  at  hand  and  a  lantern 
placed  on  it.  As  to  the  exact  location  and  sufficiency 
of  this  light  the  evidence  was  conflicting.  A.,  a  doctor 
who  had  driven  frequently  along  the  street  during  the 
work  using  the  west  side  and  thought  he  had  done  so 
that  morning,  drove  in  the  evening  down  the  same 
side.  His  horse  and  carriage  fell  into  the  cross  ditch  ' 
and  he  was  injured.  The  night  was  dark.  A.  stated  he 
saw  no  lights  and  did  not  know  of  the  existence  of  the 
cross  ditch  into  which  he  fell.  In  an  action  by  A. 
against  the  company  to  recover  damages,  the  Court  left 
all  disputed  facts  and  also  the  questions  of  negligence  - 
and  contributory  negligence  to  the  jury  :  ' 

Held^  that  this  was  not  error. 

Error  to  the  Common  Fleas  of  Columbia 
County. 

Case,  by  B.  F.  Gardner  against  the  Blooms- 
burg Steam  and  Electric  Light  Co.  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant. 

On  the  trial,  before  Arch  BALD,  P.  J.,  of  Lack- 
awanna County,  the  following  facts  appeared : 
On  Oct.  1, 1885,  the  company  defendant  obtained 
pel  mission  from  the  town  council  of  Bloomsburg 
to  lay  down  its  pipes  in  the  streets  of  said  town 
upon  condition,  iitter  alia,  that  all  openings  which' ' 
might  be  made  in  the  public  streets  or  ways  must 
be  inclosed  with  sufficient  barriers  and  red  lights 
maintained  at  the  same  at  night,  and  all  other 
necessary  precautions  taken  to  guard  the  public 
effectually  against  all  accidents,  from  the  begin- 
ning to  the  end  of  the  work. 

The  work  was  at  once  commenced  upon  the 
streets,  and  the  general  work  under  which  the 


Digitized  by 


Google 


22 


WEEKLY  NOTES  OF  CASES. 


plant  was  constructed  was  completed  about  Feb- 
ruary 1,  1886.  After  this  work  was  completed, 
in  the  summer  of  1886,  the  defendant  company 
extended  their  pipes,  as  there  was  demand  for 
their  plant,  through  the  various  streets. 

Some  time  in  September,  1886,  work  was 
commenced  on  Iron  Street,  and  for  about  ten  days 
prior  to  September  30, 1886,  defendant  was  work- 
ing on  Iron  Street  between  Fourth  and  Fifth 
streets  laying  down  its  main  pipe.  During  the 
early  part  of  the  work  barriers  were  put  up  at 
Fourth  and  Fifth  streets  to  prevent  travel  along 
Iron  Street,  but  some  days  before  September  30, 
these  were  removed  and  travel  upon  the  street 
was  resumed.  The  evidence  was  conflicting  as  to 
how  far  the  travel  was  obstructed  by  the  contin- 
uance of  the  work.  During  this  whole  period 
and  up  to  the  Afternoon  of  September  30  the  east 
side  of  the  street  was  entirely  closed  up  by  earth 
and  stones  and  by  a  cross  ditch  leading  into  a 
certain  house.  By  the  afternoon  of  September 
SO  this  cross  ditch  was  filled  in  and  the  earth  on 
the  east  side  of  the  street  so  far  removed  as  to 
open  that  side  to  travel.  At  the  same  time  a 
cross  ditch  was  begun  from  a  point  near  the  head 
of  the  main  ditch  leading  into  a  house  on  the 
west  si6e  of  the  street,  thus  obstructing  that  side 
which  had  previously  been  open  to  travel. 

On  the  evening  of  September  30th,  the  em- 
ploy^ of  defendant  on  leaving  the  work  placed 
a  barrel  on  the  top  of  a  heap  of  earth  near  the 
head  of  the  main  ditch  and  near  the  cross  ditch, 
and  placed  an  ordinary  lantern  on  it,  which  be- 
came somewhat  obscured  by  the  glass  being 
covered  with  smoke.  The  evidence  was  con- 
flicting as  to  the  exact  location  of  the  heap  of 
earth  and  of  the  light,  some  fixing  it  near  the 
head  of  the  main  ditch,  and  others  near  the  cross 
ditch.  There  was  no  barrier  at  the  cross  ditch 
except  the  earth  dug  from  it,  as  to  the  height  and 
amount  of  which  the  evidence  was  conflicting. 

Plaintiff  was  a  doctor  who  had  driven  fdong 
Iron  Street  frequently  during  the  work,  and 
thought  he  had  driven  upon  it  on  the  morning  of 
September  30.  He  had,  of  course,  used  the 
west  side  of  the  street.  On  the  evening  of  that 
day  he  drove  between  7.30  and  8  o'clock  down 
Iron  Street  on  the  west  side.  The  horse  fell  into 
the  cross  ditch,  and  the  plaintiff  was  thrown  out 
sustaining  severe  injuries.  The  plaintiff  testified 
that  the  night  was  very  dark,  that  he  did  not 
remember  seeing  any  lights,  and  that  he  drove 
on  the  west  side  of  the  street  because  he  supposed 
that  that  side  was  unobstructed. 

The  Court  refused  numerous  points  presented 
by  defendant,  in  substance  to  the  effect  that  there 
was  no  suflicient  proof  of  negligence,  and  that 
plaintiff  was  debarred  from  recovery  by  con- 
tributory negligence. 

Plaintiff  requested  the  Court  to  charge,  inter 
alia^  as  follows  : — 


'<  (1)  That  the  neglect  of  the  defendant  steam 
company  to  comply  with  the  regulations  pre- 
scribed by  the  town  council  of  the  town  of  Blooms- 
burg  for  the  protection  of  public  travel,  as  set  out 
in  the  permit  under  which  the  pipes  of  defendant 
were  laid  in  the  streets  of  said  town,  was  a  cul- 
pable omission ;  and  the  carelessness  of  plaintiff 
which  would  excuse  it,  would  have  to  be  of  a  very 
gross  character,  clearly  proven."  Amwer.  **  You 
see  this  asks  me,  not  to  declare  what  inference 
you  may  draw  from  the  facts,  but  to  charge  you 
this  is  the  law.  I  cannot  do  that.  An  inference 
from  the  facts,  such  as  is  here  suggested,  might 
be  drawn  by  you  ;  but  I  cannot  affirm  it  as  a 
legal  proposition,  therefore,  I  refuse  it.''  Ex- 
ception.    (Tenth  assignment  of  error.) 

The  Court  left  to  the  jury  all  questions  of  fact, ' 
and  also  the  questions  df  negligence  and  con- 
tributory negligence. 

Verdict  and  judgment  for  the  plaintiff  for  $15,- 
000.  Whereupon  defendant  took  this  writ, 
assigning  for  error,  inter  alia^  the  answers  to 
plaintiff's  and  defendant's  points  as  above. 

If,  M.  Hinckley  {Grant  Herring  and  Z.  S. 
Wintersteen  with  him),  for  the  plaintiff  in  error. 

The  case  was  a  clear  case  of  contributory 
negligence,  in  which  it  was  the  duty  of  the  Court 
to  give  binding  instructions  for  defendant. 

BarneB  v,  Sowden,  4  Cram.  60. 

CarliBle  t;.  Brisbane,  3  Amer.  554. 

Baker  v.  Pehr,  1  Out.  72. 

Kihg  V.  Thompson,  6  Norris,  369. 

Hoag  V.  R.  R.  Co.,  4  Id.  297. 

The  rule  as  to  contributory  negligence  was 
wrongly  laid  down  by  the  Court. 

Reeves  ».  D.,  L.  k  W.  R.  R.  Co.,  6  Casey,  464. 
Goshom  V,  Smith,  11  Norria,  438. 
Railroad  Co.  v,  Heaton,  12  Harris,  469. 
Krum  i;.  Anthony,  5  Amer.  435. 
Monongahela  City  v,  Fischer,  1  Id.  13. 
Catawissa  R.  R.  Co.  v.  Armstrong,  13  Wr.  137. 

The  knowledge  of  the  plaintiff  as  to  the  con- 
dition of  the  highway  exacted  from  him  special 
care. 

Hotohkin  v.  Phillipsburg,  6  Cent.  Rep.  398. 

Altoona  v,  Lotz,  4  Amer.  238. 

FlemlDg  V.  Lock  Haven,  15  Wbbklt  Notbs,  216. 

Forks  Township  v.  King,  3  Norris,  233. 

D.,  L.  k  W.  R.  R.  Co.  V.  Cadow,  5  Cram.  687. 

James  Scarlet  and  Charles  R,  Buckalew  (Z. 
E.  Waller  and  C.  W.  Miller  with  them),  for  de- 
fendant in  error. 

April  29,  1889.  The  Court.  A  careful  ex- 
amination of  this  record  discloses  no  substantial 
error.  The  assignments  are  numerous,  mostly 
relating  to  the  charge  of  the  Court.  The  only 
portion  of  it  which  is  not  free  from  criticism  is 
the  answer  to  the  plaintiff's  first  point.  (See  tenth 
assignment.)  The  point  is  as  follows:  ''That 
the  neglect  of  the  defendant  steam  company  to 
comply  with  the  regulations  prescribed  by  the 
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(own  council  of  the  town  of  Bloomsborg  for  the 
protection  of  public  travel,  as  set  out  in  the  per- 
mit under  which  the  pipes  of  the  defendant  were 
laid  in  the  streets  of  said  town,  was  a  culpable 
omission;  and  the  carelessness  of  the  plaintiff, 
which  would  excuse  it,  would  have  to  be  of  a 
very  gross  character,  clearly  proven."  The  an- 
swer of  the  Court  was  as  follows :  "  You  see  this 
asks  me  not  to  declare  what  inference  you  may 
draw  from  the  facts,  but  to  charge  you  this  is  the 
law.  I  cannot  do  that  An  inference  from  the 
facts,  such  as  is  here  suggested,  might  be  drawn 
by  you ;  but  I  cannot  affirm  it  as  a  legal  proposi- 
tion, therefore  I  refuse  it."  This  point  is  ob- 
scarely  stated ;  the  first  sentence  is  plain  enough; 
it  called  upon  the  Court  to  declare  the  failure  of 
the  company  to  comply  with  the  regulations  of 
the  town  councils,  as  set  forth  in  the  permit,  a 
culpable  omission.  The  obscurity  is  in  the  second 
sentence.  If  its  meaning  was  that  the  plaintiff 
could  recover,  unless  his  own  carelessness  had 
been  very  gross,  it  was  error.  The  learned  Judge 
refused  the  entire  point  as  a  question  of  law,  with 
a  qualification  which  I  think  was  intended  to 
apply  only  to  the  first  part  of  the  point.  If  the 
said  point  was  intended  to  convey  the  impression 
that  the  contributory  negligence  of  the  plaintiff 
must  be  very  gross  to  prevent  a  recovery,  it  would 
have  been  error  in  the  Court  to  say :  "An  infer- 
ence from  the  facts,  such  as  is  here  suggested, 
might  be  drawn  by  you."  That  the  Court  did 
not  mean  to  give  the  jury  the  impression  that  the 
contributory  negligence,  if  any,  of  the  plaintiff 
nnist  have  been  very  gross  to  prevent  a  recovery, 
is  apparent  from  his  general  charge,  in  which  the 
law  in  regard  to  this  subject  is  thus  clearly  stated : 
**  If  the  negligence  of  the  plaintiff  has  contributed 
ID  any  degree  to  the  injury  received,  he  cannot 
recover.  This  is  no  arbitrary  rule,  but  is  founded 
upon  the  highest  reason ;  in  another,  and  perhaps 
a  more  intelligible  form,  it  is  this :  that  if  the 
plaintiff,  by  the  exercise  of  the  care  required  of 
him  under  the  circumstances,  would  have  avoided 
the  accident,  then  lie  cannot  blame  any  one  but 
himself  for  the  result."  This  is  in  harmony  with 
the  cases.  Our  latest  upon  this  subject  is  Mo- 
nongahela  City  r.  Fischer  (111  Pa.  9),  where  it 
was  said :  "The  affirmance  of  this  point  involved 
another  error.  It  imposed  a  qualification  upon 
the  doctrine  of  contributory  negligence  that  has 
Dot  heretofore  been  recognized.  It  was,  that  if 
the  negligence  of  the  plaintiff  did  not  contribute 
in  a  material  degree  to  the  accident,  he  could  re- 
cover. Without  referring  to  the  cases,  the  doc- 
Irine  of  this  ^urt  has  always  been,  that  if  the 
Degligence  of  the  party  contributed  in  any  degree 
to  the  injury,  he  cannot  recover.  This  is  a 
safe  rule,  easily  understood,  and  cannot  well  be 
frittered  away  by  the  jury.  But  if  we  substitute 
the  word  *  material'  for  the  word  *  any,'  we  prac- 


tically abolish  the  rule,  for  a  jury  can  always  find 
a  way  to  avoid  it.  The  rule  itself  is  valuable, 
and  rests  upon  sound  principle.  We  are  not  dis- 
posed to  allow  it  to  be  undermined."  As  before 
stated,  we  are  unable  to  see  any  necessary  con- 
nection between  the  fact  that  the  defendant  had 
not  complied  with  the  regulations  prescribed  by 
the  town  councils,  and  the  question  of  the  extent 
of  the  plaintiff's  contributory  negligence.  The 
most  that  can  be  made  of  the  tenth  assignment  is 
that  for  an  obscure  point  the  plaintiff  received  a 
somewhat  obscure  answer,  which,  if  not  strictly 
accurate,  could  not  have  damaged  the  defendant. 
In  view  of  the  correct  ruling  of  the  Court  in  the 
general  charge  upon  this,  question  we  cannot  give 
it  the  meaning  imputed  to  it,  and  the  jury 
could  not  have  been  misled.  We  need  not  refer 
to  the  other  points  in  detail.  It  was  not  negli- 
gence to  drive  upon  the  street  in  question  at  the 
time  of  the  accident.  The  barriers  had  been 
taken  down  some  days  before,  which  was  an  invi- 
tation to  the  public  to  use  the  street,  or  an  inti- 
mation, at  least,  that  the  street  was  in  order  for 
travel.  The  plaintiff  had  passed  over  it  earlier 
on  the  same  dby,  and  found  it  safe.  How  was  he 
to  know  when  he  entered  upon  it  that  evening, 
the  barriers  still  being  down,  that  this  cross  ditch 
had  been  dug  the  same  evening  ?  Whether  it  was 
sufficiently  guarded,  and  the  existence  and  loca- 
tion of  the  light,  were  matters  for  the  jury,  and 
upon  which  there  was  a  conflict  of  evidence. 
They  have  found  for  the  plaintiff,  and  the  ver- 
dict is  large,  but  the  injury  was  grievous,  such  as 
few  men  in  plaintiff's  position  would  be  willing 
to  receive  for  twice  the  amount.  The  case  was 
fairly  submitted  to  the  jury  by  the  Court  below, 
and  the  judgment  must  be 

Affirm  e'd. 

Opinion  by  Paxson,  C.  J.  L.  L.,  Jr. 


Jan. »89, 157. 

Dreisbach 


March  14, 1889. 
V.  Serfass  et  al. 


Deeds — Family  agreements — Contracts  between 
relations  for  support  in  consideration  of  con- 
veyance of  property, 

A.,  a  widower,  without  children,  over  70  years  of 
age,  made  a  conveyance  of  his  land  to  B.,  a  niece,  and 
a  married  woman,  by  an  instrument  called  an  inden- 
ture, wherein,  for  the  consideration  of  one  dollar  and 
divers  other  considerations,  he  granted,  bargained, 
sold,  aliened,  enfeoffed,  released,  and  confirmed  the 
land  in  question  to  her,  ''excepting, 'nevertheless-,  the 
residence  of  the  said  A.  in  the  house  and  on  the  pre- 
mises during  his  natnral  life,  and  which  is  to  be  a  iien 
upon  the  premises  until  the  death  and  burial  of  the 
said  A."  Tlie  deed  further  contained  a  covenant  by 
B.  for  herself,  her  heirs,  executors,  and  administra- 
tors,  '*to  find  good  houae-room,  and  sleeping  and 
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lodging  apartments  for  the  oonrenieqce  of  the  said  A. 
during  his  life,  and  to  find  good  and'  sufficient  board, 
lodging,  meat,  drink,  clothing  and  nursing,  medical 
attendance,  and  all  other  necessaries  for  him  during 
his  life,  and  a  decent  burial  for  him  when  he  leaves 
this  world  of  sorrows  ;  all  of  which  is  to  be  and  remain 
a  lien  upon  the  premises  until  the  whole  of  the  duties 
aforesaid  are  performed.'*  This  deed  was  signed  and 
sealed  by  both  A.  and  B.  In  a  subsequent  action  of 
ejectment,  brought  by  the  heirs  of  B.  against  C,  who 
was  in  possession,  and  claiming  under  a  subse^nent 
deed  from  A.  to  C,  C.  offered  to  prove  breaohes  of  the 
above  covenants  by  B.  in  her  lifetime,  and  absolute 
failure  to  comply  therewith  after  B.'s  death ;  that  A. 
thereupon  treated  this  as  a  forfeiture,  and  conveyed  to 
N  C,  for  the  express  consideration  of  five  dollars,  and 
the  implied  consideration  of  support  and  maintenance 
Until  his  death.  This  evidence  was  rejected,  a  ver- 
dict directed  for  plaintiffs,  and  judgment  entered 
thereon.     On  writ  of  error : 

Held  (1),  That  the  deed  from  A.  to  B.  could  not  be 
considered  a  testamentary  disposition,  because  it  con- 
templated an  immediate  taking  possession  by  B.  (Tur- 
ner V.  Scott,  61  Pa.  St.  126,  distinguished.) 

(2)  That  under  all  the  circumstances  and  the  lan- 
guage used  in  the  deed  from  A.  to  B.,  it  could  not  be 
considered  as  vesting  an  absolute  estate  in  fee  simple. 

(3)  That  the  deed  from  A.  to  B.  must  be  treated  as 
an  executory  contract,  in  which  A.  contracted  to  give 
his  property  for  his  future  maintenance,  and  B.  con- 
tracted to  provide  the  maintenance  in  exchange  for  the 
property,  and  that  only  an  equitable  title  was  vested 
in  B.,  the  legal  title  during  his  life  remaining  in  A. 
And  therefore — 

(4)  That  the  right  of  B.  and  her  heirs  to  the  pos- 
session of  the  premises  depended  upon  whether  they 
had  paid  tihe  consideration  expressed  in  that  deed, 
and  that  they  were  not  entitled  to  recover  unless  they 
could  show  performance,  but  as  they  had  not  been 
required  to  prove  such  payment,  the  offer  of  the  de- 
fendant to  take  upon  himself  the  burden  of  proof 
and  show  affirmatively  the  non-performance  of  the 
contract,  under  which  alone  the  heirs  of  B.  could  re- 
cover, should  have  been  admitted. 

Error  to  the  Common  Pleas  of  Monroe  County. 

Ejectment,  by  Henry  Serfass  et  al.y  heirs  of 
Sally  Ann  Serfass,  against  Frank  Dreisbach,  for 
a  tract  of  fifty  acres  of  land  in  Monroe  County. 

On  the  trial,  before  Dreher,  P.  J.,  it  appeared 
that  the  land  in  1882  belonged  to  Peter  Berger, 
a  widower,  with  no  children,  and  over  seventy 
years  of  age.  In  December,  1882,  Berger  con- 
veyed the  land  in  question  to  his  niece,  Sally 
Ann  Serfass,  a  married  woman,  by  an  instru- 
ment styled  an  indenture,  reading  as  follows : — 

For  and  in  consideration  of  one  dollar,  as  for  divers 
other  good  and  valid  considerations  in  law,  hereinafter 
mentioned,  he  the  said  Peter  Berger  hath  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  released,  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain, 
Bell,  alien,  enfeoff,  release,  and  confirm  unto  the  said 
Sally  Ann  Serfass,  and  to  her  heirs  and  assigns,  all 
that  certain  messuage,  etc.  .  .  .  excepting,  neverthe- 
less, the  residence  of  the  said  Peter  Berger,  the  grantor 
hereof,  of  the  first  part,  in  the  house  and  on  the  prem- 
ises during  his  natural  life  and  which  is  to  be  a  lien 
upon  the  premises,  aforesaid,  until  the  death  and 
burial  of  the  said  Peter  Berger,  and  I,  the  said  Sally 


Ann  Serfass,  the  grantee  in  the  aforesaid  premises,  do 
hereby  bind  myself,  my  heirs,  executors  and  adminis- 
trators and  every  of  them  firmly  by  these  presents, 
which  are  to  be  considered  on  my  part  as  a  deed  of 
covenants  to  find  good  house-room  and  sleeping  and 
lodging  apartments  for  the  convenience  of  the  said 
Peter  Berger  during  his  life,  and  to  find  good  and  suffi- 
cient board,  lodging,  meat,  drink,  clothing  and  nurs- 
ing, medical  attendance,  and  all  other  necessaries  for 
him  during  his  life  and  a  decent  burial  for  him  when 
he  leaves  this  world  of  sorrows,  all  of  which  is  to  be 
and  remain  a  lien  upon  the  premises  aforesaid,  until 
the  whole  of  the  duties  aforesaid  are  performed  on  the 
part  of  the  said  Sally  Ann  Serfass,  grantee,  herein 
named. 

To  have  and  to  hold  the  said  messuage  or  tenement 
and  tract  of  fifty  acres,  seventy  ]>erohes  and  a  quarter 
of  land,  hereditaments  and  premises,  hereby  granted, 
or  mentioned,  or  intended  so  to  be,  with  the  appurte- 
nances (except  as  before  excepted  and  which  is  herein 
expressly  excepted  by  the  said  Peter  Berger,  the 
grantor  hereof),  unto  the  said  Sally  Ann  Serfass,  her 
heirs  and  assigns,  to  the  only  proper  use  and  behoof  of 
the  said  Sally  Ann  Serfass,  her  heirs  aud  assigns  for- 
ever. 

In  witness  whereof,  etc. 

His 
Pbteb  h   Bbbgbb  [seal], 
mark 

Her 
Sallt  Ann  h   Bebobb  [seal], 
mark 

The  plaintiffs  put  this  deed  in  evidence,  and 
gave  testimony  to  prove  a  compliance  with  the 
above  covenant  by  Sally  Ann  Serfass  until  Janu- 
ary, 1§84,  when  she  died,  and  that  shortly  after 
her  husband,  Henry  Serfass,  one  of  the  plain tifis, 
had  gotten  the  defendant  to  take  care  of  Berger, 
the  defendant  being  given  possession  of  the  farm 
and  all  he  could  raise  from  it  in  payment  of  his 
services;  that  defendant  continued  to  care  for, 
Berger  until  his  death  in  1886,  but  then  refused 
to  give  up  the  premises. 

The  defendant  put  in  evidence  a  deed  from 
Berger  to  him  of  the  same  premises,  for  the  con- 
sideration of  five  dollars,  dated  August- 26, 1884, 
and  then  offered  to  prove  by  various  witnesses  as 
follows :  That  '*  Sally  Ann  Serfass  didn't  live 
up  to  her  agreement  during  her  lifetime,  nor 
did  anybody  keep  her  promises  after  her  death  ; 
that  after  the  death  of  Mrs.  Serfass,  neither  her 
husband  nor  her  heirs,  administrators  or  execu- 
tors have  provided  anything  for  him,  Peter  Ber- 
ger, to  the  day  of  his  death  and  burial ;  to  prove 
want  of  care  while  the  woman  did  live,  and  a 
total  failure  to  care  for  him  after  her  death,  and 
that  they  abandoned  the  premises ;  to  follow  this 
with  the  fact  that  Berger,  after  the  death  of  Mrs, 
Serfass,  when  he  was  abandoned,  got.  Dreisbach, 
the  present  defendant,  to  go  on  the  place  and  take 
care  of  him,  and  for  compensation  was  to  give 
him  the  property — make  it  over  to  him — which 
he  did ;  that  the  real  consideration  in  the  con- 
veyance to  Dreisbach  was  not  five  dollars  alone, 
but  his  care  and  keeping  of  him  all  the  days  of 
his  life — the  consideration  of  the  deed  given  in 
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evidence  bj  defendant — that  Dreisbaoli  was  to 
care  for  him,  feed  him,  nurse  him,  clothe  hioO) 
tend  to  all  his  wants  and  necessities,  ao4  give  him 
a  decent  burial,  wliich  he  did ;  also,  that  Berger 
treated  this  abandonment  as  a  forfeiture  of  the 
title,  re-entered  or  its  equivalent  act;  that  the 
plaintiffs  so  accepted  it  and  understood  it,  and 
that  the  consideration  of  one  dollar,  mentioned  in 
the  deed  from  Berger  to  Mrs.  Serfass,  never 
passed."  Objected  to  as  irrelevant,  incompetent, 
and  inadmissible.  Objection  sustained,  and  evi- 
dence rejected..    Exception. 

The  Court  charged  the  jury  as  follows :  "  I 
have  given  this  case  as  much  careful  considera- 
tion as  it  was  possible,  during  the  argument  of 
counsel,  and  in  ray  opinion  the  defendant  cannot 
set  up  in  this  case  a  defence  on  the  ground  of  non- 
performance of  the  covenants  of  Mrs.  Sally  Ann 
Serfass  in  the  deed  from  Peter  Berger  to  her  ; 
that  the  remedy  for  breach  of  these  covenants 
must  be  by  action  of  covenant ;  and  1  therefore 
direct  you  to  find  a  verdict  in  favor  of  the 
plaintiffs.'*  • 

Verdict  accordingly  for  the  plaintiffs,  and 
judgment  thereon.  Wheren(>on  the  defendant 
took  this  writ,  assigning  for  error,  inter  alia,  the 
rejection  of  the  above  offer  of  evidence  and  the 
charge  of  the  Court. 

Henry  J,  Kotz  (H,  Hakes  with  him),  for  the 
plaintiff  in  error. 

Charlton  Bumetty  for  the  defendants  in  error. 

April  29,  1889.  The  Court.  The  disposition 
of  this  case  depends  on  the  construction  of  the 
instrument  under  which  the  plaintiffs  in  the 
Court  below  claimed  title  to  the  land  in  con- 
troversy. They  sought  to  recover  on  the  theory 
that  it  was  a  deed  vesting  a  present  absolute 
estate  in  fee  simple  in  the  grantee.  The  position 
of  the  defendant  was  that  the  writing  was  in  the 
nature  of  a  will,  a  testamentary  paper,  revocable 
at  the  will  of  the  maker  and  actually  revoked  by 
the  subsequent  conveyance  to  Dreisbach.  Our 
inquiry  then  is  into  the  character  and  legal  effect 
of  the  so-called  deed  from  Peter  Berger  to  Sally 
Ann  Serfass.  It  should  be  borne  in  mind  at  the 
outset  of  this  inquiry  that  the  transaction  was  in- 
tended to  secure  to  the  grantor  a  competent 
rapport  during  his  life ;  that  it  was  between  an  aged 
tod  infirm  uncle  and  his  niece;  and  that  it  con- 
templated the  payment  of  the  niece  for  her  services 
by  assuring  to  her  the  property  of  the  uncle. 
With  this  in  mind  we  look  at  the  instrument.  It 
styles  itself  '*  an  indenture"  made  between  Peter 
Berger,  of  one  part,  and  Sally  Ann  Serfass,  who 
is  described  as  the  wife  of  Henry  Serfass,  the 
"  daughter  of  Thomas  Berger,  and  the  niece  of 
the  said  Peter  Berger,"  of  the  other  part. 

The  agreement  or  undertaking  of  Peter  Berger 
ii  then  stated  to  be  that  '^  in  consideration  of  the 


sum  of  one  dollar  .  .  .  .  as  for  other  good  and 
valid  considerations  in  law  hereinafter  mentioned 
and  to  be  strictly  kept  by  the  said  Sally  Ann  Serr 
fass  .  .  .  the  said  Peter  Berger  hath  granted,  bar- 
gained, aliened,  enfeoffed,  released,  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain, 
sell,  alien,  enfeoff,  release,  and  confirm  unto 
the  said  Sally  Ann  Serfass,  and  to  her  heirs  and 
assigns,  all  that  certain  messuage  and  tract  or 
piece  oft  land  ....  containing  fifty  acres  and 
seventy  perches  and  a  quarter  ....  excepting, 
nevertheless,  the  residence  of  the  said  Peter 
Berger,  the  grantor  hereof,  in  the  house  and  on 
the  premises  during  his  natural  life,  and  which  is 
to  be  a  lien  upon  the  premises  aforesaid  until  the 
death  and  burial  of  the  said  Peter  Berger." 

Immediately  following  these  paragraphs  that 
speak  for  the  grantor,  arc  those  that  express  the 
undertaking  of  the  grantee^  and  state  the  real 
price  or  consideration  to  be  paid  for  the  land. 
They  are  as  follows :  <*  And  I,  the  said  Sally  Ann 
Serfass,  the  grantee  in  the  aforesaid  premises,  do 
hereby  bind  myself,  my  heirs,  executors,  and 
administrators,  and  every  of  them  firmly  by  these 
presents,  which  are  to  be  considered  on  my  part 
as  a  deed  of  covenants,  to  find  good  house-room, 
and  sleeping  and  lodging  apartments  for  the  con- 
venience of  the  said  Peter  Berger  during  his  lifcy 
and  to  find  good  and  sufficient  board,  lodging, 
meat,  drink,  clothing,  and  nursing,  medical  at- 
tendance, and  all  other  necessaries  for  him  during 
his  life,  and  a  decent  burial  for  him  when  he 
leaves  this  world  of  sorrows,  all  of  which  is  to  be 
and  remain  a  lien  upon  the  premises  aforesaid, 
until  the  whole  of  the  duties  aforesaid  are  per- 
formed on  the  part  of  the  said  Sally  Ann  Serfass^ 
grantee  herein .  named."  In  the  habendum  and 
qualifying  it  are  the  further  words,  **  except  as 
before  excepted,  and  which  is  hereby  expressly 
excepted  by  the  said  Peter  Berger,  the  grantor 
hereof."  This  instrument  was  signed  and  ac- 
knowledged by  both  parties,  although  the  husband 
of  Sally  Ann  Serfass  did  not  join  either  in  the 
execution  or  the  acknowledgment  of  it.  Without 
stopping  to  consider  the  consequences  of  the  non- 
joinder of  the  husband,  we  proceed  at  once  to 
inquire  whether  this  is  a  testamentary  paper. 
The  most  general  and  comprehensive  definition 
of  a  will  is  that  which  describes  it  as  a  declaration 
of  the  intention  or  wish  of  the  maker  touching 
what  he  would  have  done  after  hs  death.  It  is 
a  provision  made  in  view  of  his  death,  and  to  take 
effect  when  that  event  shall  happen.  The  paper 
before  us,  however,  is  a  provision  for  the  care 
and  support  of  the  maker  in  the  present,  and  so 
long  as  he  shall  live,  in  consideration  of  his  prop- 
erty, which  is  to  pass  at  once  into  the  possession 
of  his  niece.  In  Turner  v,  Scott  (51  Pa.  126), 
cited  and  relied  on  by  the  plaintiff  in  error,  the 
grantor  embodied  in  the  indenture,  &  the  instru- 
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ment  in  that  (Ase  also  was  cabled,  this  provision, 
"  this  conveyance  in  no  way  to  take  effect  until 
after  bis  (grantor's)  decease."  With  this  limita- 
tion the  instrument  could  vest  no  present  interest 
in  the  grantee.  It  was  to  take  effect  by  its  ex- 
press terms  only  upon  the  happening  of  the  death 
of  the  grantor.  For  this  reason  it  was  held  to  be 
testamentary.  The  title  to  the  land  remained  in 
the  father,  the  grantor,  during  his  life,  and  upon 
his  death,  and  not  sooner,  was  to  pass  to  and  vest 
in  the  son.  The  instrument  being  testamentary 
was  revocable  at  the  pleasure  of  the  maker.  The 
paper  now  under  consideration  contains  no  such 
limitation,  makes  no  declaration  of  what  the 
maker  wished  done  after  his  death,  but  contem- 
plates and  authorizes  an  immediate  taking  of 
possession  by  the  grantee.  Moreover  it  makes 
provision  for  the  protection  of  the  grantor  by  in- 
formal, but  repeated  reservations  and  exceptions 
and  covenants  all  looking  not  to  the  death  of  the 
grantor,  but  to  the  preservation  of  his  life  by  se- 
curing constant  and  continuing  and  adequate 
care.  We  are  clearly  of  opinion  that  the  paper 
of  December  5,  1882,  signed  by  both  Peter  Ber- 
ger  and  Sally  Ann  Serfass  is  not  testamen- 
tary in  its  character.  On  the  other  hand,  we  do 
not  regard  it  as  a  deed  vesting  an  absolute  estate 
in  fee  simple  upon  its  delivery  to  Sally  Ann 
Serfass.  We  have  seen  that  the  object  of  the 
transaction  was  to  secure  ^he  continued  perform- 
ance of  such  services  as  his  age  and  condition 
might  render  necessary.  It  is  important  also  to 
remember  that  this  was  an  arrangement  between 
near  relatives,  and  that  the  services  of  the  niece 
are  stated  to  be  the  consideration  which  she  pays 
and  is  to  pay  for  the  property  of  her  unclei  He 
is  to  have  the  right  to  live  in  the  house,  to  re- 
main in  possession,  and  she  is  also  to  take 
possession,  and  live  in  the  same  house  in  order  to 
fulfil  her  agreement. 

•  The  scrivener  was  applied  to  to  prepare  for 
them  "a  writing  in  the  nature  of  a  will,"  to  carry 
out  their  understanding,  and  his  effort  to  put  it 
on  paper  resulted  in  the  anbmalous  instrument 
before  us.  It  is  quite  clear  that  no  deed  was 
intended.  It  is  equally  clear  that  the  exceptions 
and  covenants  were  intended  to  protect  the 
grantor  against  the  words  importing  a  present 
grant.  That  such  words  do  not  necessarily  pass 
a  present  fee  has  been  repeatedly  held.  The 
whole  instrument  and  the  nature  and  object  of 
the  transaction  must  be  considered.  In  Williams 
V.  Bentley  et  al,  (27  Fa.  294),  it  was  held,  that 
the  strongest  words  of  conveyance  in  the  present 
tense  will  not  pass'an  estate  if  from  other  parts 
of  the  instrument  the  intention  appears  to  be 
otherwise.  In  Ogden  v.  Brown  (33  Id.  247), 
the  same  principle  was  stated  in  very  nearly  the 
same  words :  <<  whether  an  informal  instrument 
transferring  an  interest  in  real  estate  shall  be  held 


a  conveyance  or  only  an  agreement  for  a  con- 
veyance, depends  not  on  any  particular  words  or 
phrases  found  in  it,  but  on  the  intention  of  the 
parties  as  collected  from  the  whole  contract." 
Shirley  v.  Shirley  (^9  Id.  267),  was  like  Williams 
r.  Bentley  and  Ogden  v.  Brown,  an  action  of 
ejectment  in  which  a  writing  securing  the  main* 
tenance  of  a  father  came  under  consideration, 
and  the  general  rule  was  laid  down  that  <<  Courts 
should  be  slow  to  give  effect  as  an  at»6olute  con- 
veyance to  instruments  for  provisions  made  be* 
tween  parents  and  children  unless  the  intention 
be  very  dear.'^  If  we  look  at  this  instrument 
without  the  light  which  the  testimony  throws 
upon  it,  and  upon  the  intentions  of  the  makers, 
we  shall  find  that  it  b  by  no  means  '^  very  clear" 
that  the  intention  was  to  pass  a  present  fee 
simple.  Words  of  present  grant  are  used,  but 
they  are  limited  by  exceptions  and  reservations 
by  covenants  and  conditions  in  a  manner  that 
shows  the  purpose  to  limit  the  grant  and  fasten 
the  obligations  of  "  the  party  of  the  other  part" 
upon  the  land  itself.  The  consideration  of  the 
grant  is  executory.  It  is  to  be  paid  day  by  day 
during  the  life  of  "the  first  party."  If  the 
position  of  the  plaintiff  in  the  Court  below  be 
adopted,  Mrs.  Serfass  might  have  taken  her  "  in- 
dentures" and  recorded  them,  and  though  she  had 
never  furnished  a  farthing's  value  toward  the 
care  of  her  uncle  or  rendered  him  the  slightest 
service,  her  title  would  have  been  indefeasible. 
She  could  have  retained  the  land  and  refused  to 
pay  the  price.  What  an  action  of  covenant 
would  have  realized,  brought  against  a  married 
woman  upon  trn  instrument  under  seal,  in  which 
her  husband  had  not  joined,  it  is  difficult  to  see. 
It  certainly  would  have  been  of  no  service  to 
Peter  Berger.  He  might  have  starved  while 
learning  by  an  action  at  law  the  difficulty  of  en- 
forcing a  contract  of  this  kind  against  a  married 
woman.  The  only  way  in  which  the  intentions 
of  the  parties  C|in  be  carried  into  effect  and  jus- 
tice done,  is  to  treat  this  instrument  as  an 
executory  contract  in  which  Berger  contracts  to 
give  his  property  for  his  future  maintenance,  and 
Mrs.  Serfass  contracts  to  provide  the  maintenance 
in  exchange  for  the  property.  An  equitable  title 
vested  in  Mrs.  Serfass ;  the  legal  title  during  his 
life  remained  in  Berger. 

Mrs.  Serfass  and  her  husband  went  into  posses- 
sion, and  entered  upon  the  work  which  was  to 
pay  for  the  land.  She  died  not  long  after.  After 
her  death  her  husband  tried  to  have  Berger  de- 
ckred  a  pauper,  and  supported  at  the  public  ex- 
pense. Failing  in  this  he  abandoned  the  premises, 
and  declined  to  carry  out  the  agreement  which 
his  wife  had  made. 

Berger  was  compelled  to  look  elsewhere  for 
care.  He  was  a  vendor  in  possession,  his  vendee 
refusing  to  pay  the  purchase-money,  and  out  of 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


27 


possesBion.  In  this  situation  he  made  an  arrange- 
ment with  Dreisbacb,  to  whom  he  made  a  deed, 
and  bj  whom  he  was  properly  taken  care  of  for 
two  or  three  jears,  and  nntil  his  death.  After 
the  consideration  which  Mrs.  Serfass  was  to  pay 
has  been  paid  by  Dreisbach,  her  heirs-at-law 
bring  this  action  of  ejectment  to  recover  the  pos- 
session. Upon  the  trial  the  defendant  offered  to 
prove  the  copduct  of  Serfass,  his  refusal  to  carry 
oat  the  contract  of  his  wife  and  his  abandon- 
ment of  the  premises,  and  removal  from  the  neigh- 
borhoody  together  with  the  arrangement  between 
Bergerand  himself.  This  the  Court  excluded,hold- 
mg  that  Sally  Ann  Serfass  took  a  fee  which  de- 
scended to  her  heirs-at-law,  and  that  Berger's  only 
remedy  for  her  non-performance  was  an  action  of 
covenant  against  her.  This  was  error.  This  was  an 
eqoitable  action  of  ejectment  by  a  vendee  in  de- 
fJEUilt,  and  out  of  possession.  As  was  said  in 
Shirley  «.  Shirely,  *<To  obtain  specific  execu- 
|ion  of  such  a  contract,  the  children  must  show 
that  they  have  been  ready,  prompt,  and  eager  to 
perform  their  part  of  the  contract.''  In  Williams 
f.  Bentley  9upra^  Justice  Lewis,  who  delivered 
the  opinion  of  the  Court,  used  this  language, 
*'The  plaintiff  in  this  case  has  nothing  more 
than  the  privilege  of  going  into  a  Conrt  of  Ek)uity 
to  call  for  specific  performance  of  the  contract. 
His  action  is  therefore  subject  to  all  the  consider- 
ations which  infioence  Courts  of  Equity  in  refus- 
ing or  granting  such  demands.  It  is  certainly  a 
necessary  preliminary  that  he  should  himself  do 
equity.  He  most  under  this  head  show  that  he 
has  paid  or  was  ready  and  willing  to  pay  the 
consideration  so  far  as  it  was  due  at  the  time 
of  triaL  This  remark  applies  to  the  covenants 
for  maintenance  as  well  as  to  the  .other  cove- 
Dtnts." 

The  right  of  Serfass  to  recover  the  possession 
in  this  action  depended  upon  whether  tli^  consid- 
eration agreed  upon  had  been  paid.  Being  out 
of  possession  he  could  not  recover  upon  the  con- 
tract unless  he  could  show  performance. 

This  he  was  not  required  to  do.  The  defend 
ant  then  proposed  to  tnke  up  the  burden  of  proof 
that  rested  on  the  other  side,  and  to  show  affirm 
atively  the  non-performance  of  the  contract  un- 
der which  alone  the  plaintiffs  could  recover. 
This  evidence  should  have  been  admitted.  It 
would  be  contrary  to  the  original  intentions  of 
the  parties  as  well  as  i^inst  good  conscience  to 
permit  the  vendee  to  recover  the  possession  of 
land  from  his  vendor,  or  one  holding  his  title, 
without  rendering  or  offering  to  render  the  equiv- 
alent contracted  for. 

The  2d  and  Sd  assignments  of  error  are  sus- 
tabed.  The  judgment  is  reversed,  and  a  venire 
faciat  de  novo  awarded. 

Opinion  by  Williams,  J.  c.  k.  z. 


Jan. 


Hoch's  Appeal. 


March  8, 1889. 


Mining  lease — Forfeiture  ofy  for  non-payment 
of  royalties — Glnuse  as  tOj  construed — Bern- 
edy  in  case  of. 

In  a  lease  to  mine  ochre,  the  lessees  covenanted  to 
pay  to  the  lessor  **  for  every  ton  of  ochre  taken  twenty- 
five  cents,  payable  quarterly,''  and  agreed  **  to  take 
away,  each  and  every  year,  not  less  than  500  tons  of 
said  ochre,  or  pay  for  the  same  at  the  end  of  each  and 
every  year,  in  default  of  which  the  lease  is  to  be  nail 
and  void.  It  is  to  he  understood  that  if  the  lessees 
during  any  pfevioas  year  or  years,  have  taken  away 
more  than  500  tons  of  ochre,  they  shall  not  pay  more 
tons  of  ochre  than  they  have  taken  away  during  any 
year  unless  the  aggregate  number  of  tons  amounts  to 
lees  than  600  tons  per  year.  It  is  farther  agreed  that 
if  any  of  the  covenants  above  mentioned  should  not 
be  complied  with  for  the  term  of  three  months,  then 
the  above  lease  is  to  be  null  and  void.''  The  lease 
was  dated  October  21,  1884.  The  lessor  on  November 
30,  1885,  filed  a  bill  in  equity  to  enjoin  the  lessees 
from  mining,  claiming  that  the  lease  had  been  forfeited 
for  non- payment  of  the  royalties  for  the  preceding 
year.    The  bill  having  been  dismissed,  on  appeal : 

Heidy  that  although  the  rent  under  the  lease  was 
due  and  demandable  at  the  end  of  the  year,  yet  as  it 
was  not  a  sum  certain,  due  on  the  days  stated,  but 
varied,  and  required  a  computation  to  determine  it,  it 
must  be  presumed  that  the  parties  intended  that  the 
clause  of  forfeiture  for  breach  of  covenants  for  the 
term  of  three  months  applied  to  the  covenant  to  pay 
rent ;  that  therefore  no  forfeiture  had  occurred  when 
the  bill  was  filed,  and  the  bill  was  properly  dismissed. 

Whether  the  lessor's  remedy  in  case  of  a  forfeiture 
under  the  above  lease  was  at  law  or  in  equity,  not  de- 
cided. 

Appeal  of  Hannah  Hoch  from  a  decree  of  the 
Common  Pleas  of  Berks  County. 

Bill  in  equity,  for  an  injunction,  wherein  Han<* 
nah  Hoch  was  complainant,  and  Albert  Bass, 
Henry  Weiler,  J.  Shannon,  Samuel  Long,  and 
Nicholas  Long,  the  defendants. 

The  facts  of  this  case  were  not  disputed.  On 
October  21,  1885,  the  ccnnplainant  had  leased  for 
ten  years  the  right  of  mining  clay  and  ochre  upon 
certain  land  to  one  Albert  R.  Bass,  who  had  as- 
signed the  lease  to  the  above-named  defendants. 
The  defendants  had  not  taken  away  or  paid  for 
five  hundred  tons  of  clay  or  ochre  at  the  end  of 
the  first  year  that  they  had  worked  the  lease. 
The  complainant  contended  that  under  the  pro- 
visions of  the  lease  as  set  forth  in  the  opinion  of 
the  Supreme  Court,  infra,  the  lease  was  thereby 
forfeited.  This  the  defendants  denied,  and  they 
further  averred  that  the  complainant's  remedy 
was  not  in  equity,  but  by  an  action  of  ejectment, 
and  that  a  demand  for  the  rent  must  precede  the 
action  of  ejectment. 

A  preliminary  injunction  having  been  granted 
the  case  was  referred  on  bill  and  answer  to  Hor- 
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ace  A.  Yundt,  £»q.,  as  Master,  who  reported  that 
there  had  been  no  forfeiture  of  the  lease,  and  re- 
commended a  decree  dissolving  the  injonction 
and  dismissing  the  bill. 

Exceptions  to  this  report  were  dismissed  by 
the  Court  in  an  opinion  by  Hagsnman,  P.  J., 
wherein  he  said,  inter  alia :  "  At  the  time  the 
bill  in  equity  was  filed  and  injunction  granted, 
November  20,  1885,  the  royalty  on  the  500  tons 
was  not  due  and  demandable,  and  no  right  of  ac- 
tion had  accrued  to  the  plaintitiT.  Before  the  ex- 
piration of  three  months  from  October  21,  1885, 
the  defendants  tendered  the  balance  of  the  royalty 
which  was  due  under  the  lease.  It  is  therefore 
not  necessary  to  consider  the  ground  on  which 
the  Master  principally  decided  the  case.  He 
held  that  as  no  demand  was  made  at  any  time  on 
the  defendants  or  either  of  them,  by  the  plaintiff 
or  her  agent  for  the  payment  of  the  royalty,  the 
plaintiff  cannot  maintain  her  bill.  That  the  first 
requisite  was  a  demand  for  the  royalty,  and  as 
none  was  made  there  was  no  foffeiture.  We 
differ  with  the  Master.  If  this  case  turned  on 
this  question  it  would  be  with  the  plaintiff. 
The  law  in  England  and  some  of  the  neigh- 
boring states  is  as  it  was  held  by  the  Master. 
The  English  decisions  establish,  that  where  the 
lease  provides  that  the  estate  shall  become  null 
and  void,  or  that  the  landlord  may  re-enter  on 
breach  of  condition  by  the  tenant,  yet  it  is  not 
void  at  all  events,  but  voidable  only,  and  until 
the  landlord  does  some  positive  act  to  take  ad- 
vantage of  it,  the  forfeiture  is  not  absolute.  In 
Pennsylvania  the  law  is  different.  Here  it  de- 
•  pends  on  the  terms  of  the  instrument ;  unless  the 
landlord  does  some  act  by  which  he  waives  the 
forfeiture,  the  forfeiture  is  complete.  No  demand 
is  necessary.  The  cases  of  Schaeffer  r.  Schaeffer, 
(1  Wr.  525),  Davis  v.  Moss  (2  Wr.  346),  es- 
tablish this  position.  As  the  case  does  not  turn 
on  this  point,  we  will  not  pursue  the  inquiry 
further." 

A  decree  was  accordingly  entered  dissolving 
the  injunction  and  dismissing  the  bill.  Where- 
upon the  said  Hannah  Hoch  took  this  appeal,  as- 
signing for  error,  substantially,  the  construction 
placed  upon  the  lease  by  the  Court  below,  and 
the  decree  entered. 

O.  H.  Buhl  (Daniel  Ermentrout  with  him),  for 
appellant. 

Henry  C.  G.  Reher  (D.  K  Schaeffer  with 
him),  for  appellees. 

April  29, 1889.  The  Court.  The  lease  be- 
tween the  parties  contains  the  following  clauses  : — 

*<  The  said  parties  of  the  second  part  .  .  .  cov- 
enant to  pay  to  the  said  Hannah  Hoch  .  .  . 
for  every  ton  of  clay  or  ochre  taken  .  .  .  twenty- 
five  cents  .  .  .  payable  quarterly.  .  .  .  The  said 
party  of  the  second  part  •  •  «  agree  to  take  away, 


each  and  every  year,  .  .  .  not  less  than  five 
hundred  tons  of  said  clay  or  ochre,  or  pay  for 
the  same  at  the  end  of  each  and  every  year,  in 
default  of  which  the  above  lease  is  to  be  null  and 
void.  It  is  to  be  understood  that  if  the  said 
parties  of  the  second  part,  .  .  .  during  any  pre^ 
vious  year  or  years,  have  taken  away  more  than 
five  hundred  tons  of  said  clay  or  ochre,  they  shall 
not  pay  more  tons  of  clay  or  ochre  than  they 
have  taken  away  during  any  year,  unless  the  ag- 
gregate number  of  tons  amounts  to  less  than  five 
hundred  tons  per  year. 

"  It  is  further  agreed,  that  if  any  of  the  cove- 
aants  above  mentioned  should  not  be  complied 
with  for  the  term  of  three  months,  then  the  above 
lease  is  to  be  null  and  void,  and  the  said  parties 
of  the  second  part,  .  .  .  shall  have  the  right  of 
taking  down  and  removing  from  said  premises 
any  buildings  and  machinery  by  them  erected 
and  remaining  on  said  premises  at  the  end  of  said 
term,  providing  they  do  so  within  three  months 
after  the  expiration  of  said  term." 

The  principal  question  in  the  case  is  whether  the 
stipulation  for  termination  of  the  lease  for  non- 
payment of  the  royalty  at  the  end  of  the  year,  is 
a  separate  agreement  which  stands  by  itself,  or 
whether  it  is  included  in  the  general  stipulation, 
in  the  next  clause,  for  termination  of  the  lease  . 
if  any  of  the  covenants  above  mentioned  should  not 
be  complied  with  for  the  term  of  three  months. 

The  learned  Judge  below  held,  and  rightly, 
that  the  two  must  be  read  together,  and  the  first 
included  in  the  second. 

The  language  of  the  first  covenant — "  pay  for 
the  same  at  the  end  of  each  and  every  year,  in  de- 
fault of  which  the  above  lease  is  to  be  null  and 
void" — taken  literally,  and  by  itself,  might  be 
construed  to  impose  the  forfeiture  for  failure  to 
pay  on  the  day  named,  but  the  context  makes  it 
quite  clear  that  suck  was  not  the  intention  of  the 
parties.  An  examination  of  the  whole  clause 
shows  that  the  amount  of  rent  payable  at  any 
particular  day  is  not  fixed  or  ascertainable  before- 
hand. It  is  to  be  computed  at  the  rate  of  twenty- 
five  cents  a  ton  on  all  the  clay  mined,  but  without 
any  stipulation  that  any  mining  shall  be  done  in 
any  particular  quarter.  The  whole  five  hundred 
tons  might  be  mined  in  the  first  quarter,  and  the 
year's  rent  would  then  be  due  on  the  first  quarter 
day.  If  no  more  should  be  mined  during  the 
next  three  quarters,  there  would  be  no  rent  due  at 
the  end  of  the  year.  On  the  other  hand,  if  more 
were  mined  the  additional  royalty  would  be  due 
therefor,  and  this  could  not  be  determined  until 
the  end  of  the  day  itself.  But  this  is  not  all. 
The  stipulation  is  to  pay  for  five  hundred  tons 
each  year,  whether  mined  or  not,  but  if  a  thous- 
and tons  should  have  been  mined  and  paid  for 
last  year,  and  none  at  all  this  year,,  still  no  rent 
would  be  due  this  year,  nor  until  the  aggregate 
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sboald  be  less  than  five  hundred  tons  per  year 
for  the  whole  time. 

It  is  thus  clear  that  the  rent  was  not  a  sum  cer- 
tain, due  on  the  days  stated,  but  varied  from  time 
to  time,  and  required  a  computation,  if  not  a  set- 
tlement of  accounts,  not  only  from  quarter  day  to 
quarter  day,  but  even  from  year  to  year.  That 
the  parties  meant  to  impose  a  forfeiture  sharply 
for  fiiilure  to  pay  on  the  very  day  a  fluctuating 
8om  thus  incapable  of  ascertainment  until  the  day 
itself,  would  be  sufficiently  improbable,  even  if 
this  clause  stood  alone.  But  taken  in  connection 
with  the  very  next  following  clause,  which  in 
express  terms  applies  to  all  the  covenants  of  the 
lease,  including  the  payment  of  the  rent,  it  is 
entirely  clear  that  a  margin  is  intended  to  be  al- 
lowed for  accidents  and  delays,  and  forfeiture  is 
not  to  be  imposed  until'  a  default  or  breach  for 
three  months.  The  two  cUuses  can  stand  quite 
harmoniously  together  with  this  reading.  The 
first  is  intended  to  declare  in  express  terms  that 
payment  of  the  minimum  annual  rent  is  a  neces- 
sary condition  to  the  continuance  of  the  lease, 
and  the  second  to  fix  the  duration  of  the  breach 
which  shall  incur  the  forfeiture.  The  learned 
Judge  below  went  a  step  too  far  in  saying  that  the 
rent  was  not  due  when  the  bill  was  filed.  It  was 
doe  and  demandable,  and  could  have  been  sued 
for,  at  the  end  of  the  year,  but  the  forfeiture  did 
not  arise  until  it  had  been  thus  due  and  unpaid 
for  three  months. 

As  this  view  of  the  covenants  in  the  lease  sus- 
tains the  judgment  upon  substantially  the  same 
grounds  as  those  taken  by  the  learned  Judge,  be- 
low, it  is  not  necessary  to  discuss  the  other  ques- 
tions whether  this  was  a  case  in  which  a  bill 
would  lie,  or  whether  the  remedy  at  law  by  eject- 
ment was  not  adequate,  and  whether  a  demand 
for  the  rent  was  a  pre-requisite  to  complainant's 
enforcement  of  the  forfeiture. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J*  0.  k.  z« 


JbIj  »88, 14.  February  20, 1889. 

County  of  Schuylkill  v.  Boyer. 

Gmnty  auditors — Pouters  and  duties  of- — Settle' 
ment  of  accounts  of  county  officers — Bow  to 
he  made — Common  Pleas  has  no  original  jur^ 
isdiction  in  suck  cases — Acts  of  March  21, 
1806;  April  U,  1834;  June  12,  1878;  and 
April  2,  1868. 

The  Act  of  April  15,  1834,  which  defines  the  powers 
tndctaties  of  the  coontj  anditors,  ooustitntes  a  special 
tribonal  for  the  settlement  of  the  accoants  of  the  offi- 
een  named  in  it,  with  the  necessary  authority  to  com- 
pel the  attendance  of  witnesses  and  the  production  of 


papers,  and  to  determine  the  indebtedness  by,  or  to, 
the  officer,  and  to  enforce  its  collection.  The  right  to 
resOTt  to  a  common  law  action  is  precluded. 

Under  this  Act  the  jurisdiction  of  the  statutory  tri- 
bunal and  the  Common  Pleas  is  not  concurrent  in  the 
adjustment  of  accounts  ;  the  jurisdiction  of  the  former 
is  original  and  that  of  the  latter  appellate. 

In  the  absence  of  evidence  to  the  contrary  it  is  to  be 
presumed  that  the  auditors  performed  their  duty. 

B.  was  sheriff  of  Schuylkill  County  from  January, 
1883,  to  January,  1886,  and  presented  bills  for  his 
official  services  under  the  Act  of  June  12,  1878,  which 
were  allowed  and  paid  by  the  county  commissioners, 
but  it  did  not  appear  whether  they  had  been 
passed  upon  by  the  county  auditors.  After  the  expi- 
ration of  B.'s  term  of  office  the  Act  of  1878  waa  de- 
clared unconstitutional,  and  he  brought  assumpsit  to 
recover  the  difference  between  the  amount  of  the  bills 
rendered  and  paid,  and  the  amount  for  the  same  ser- 
yicee  under  the  Act  of  April  2,  1868 : 

Held^  that  the  Common  Pleas  had  no  jurisdiction 
and  theref(^e  plaintiff  could  not  recover. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Assumpsit,  by  J.  Monroe  Boyer,  ex-sheriff  of 
Schuylkill  County,  against  said  county,  to  recover 
balance  of  fees  alleged  to  be  due  by  the  defend- 
ant.    Flea,  payment  with  leave,  etc. 

Upon  the  trial,  before  Green,  J.,  it  appeared 
that  plaintiff  was  elected  sheriff  of  Schuylkill 
County  on  November  7,  J882,  and  served  in  that 
capacity  from  the  first  Monday  in  January,  1888, 
to  the  first  Monday  in  January,  1886.  He  set- 
tled for  his  fees  with  the  commissioners  of  Schuyl- 
kill County  according  to  the  Act  of  June  12, 
1878  (P.  L.  137).  After  plaintiff's  term  had 
expired  this  Act  was  declared  unconstitutional  in 
the  case  of  Morrison  v,  Bachert  (112  Pa.  St. 
322 ;  S.  C,  17  Weekly  Notes,  353).  He  then 
brought  suit  against  the  defendant  to  recover  the 
difference  in  fees  between  the  Act  of  June  12, 
1878,and  theAct  of  April  12, 1868.  It  did  not  ap- 
pear whether  the  bills  for  fees  had  been  examined 
and  passed  upon  by  the  county  auditors,  or  not. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :— 

['*  Grentlemen  of  the  jury,  we  have  already 
said  we  think  under  all  the  evidence  in  this  case 
that  the  plaintiff  is  entitled  to  a  verdict.  It  ap- 
pears that  this  was  a  mutual  mistake  that  arose 
by  reason  of  the  passage  of  a  law  in  1878  fixing 
the  fees  of  the  sheriff  in  certain  cases  and  making 
it  less  than  it  was  under  a  previous  fee  bill.]  .... 

["  The  question  has  arisen  here  as  to  whether 
the  sheriff  is  estopped  from  making  out  his  bill 
according  to  the  fee  bill  of  1868,  because  he  pre- 
sented his  bill  under  the  fee  bill  of  1878  and  ac- 
cepted his  pay  under  that  bill  and  therefore  that 
he  is  estopped  from  claiming  any  further  amount 
of  money,  but  we  say  to  you  for  the  present  that 
that  will  not  estop  him  from  making  his  claim 
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for  the  balance  of  the  fees  according  to  the  Act  of 
1868,  and  for  that  reason  he  is  entitled  to  re- 
cover in  this  suit  the  difference  between  the 
amount  that  he  received  and  the  amoutit  he 
should  have  received  if  the  bill  had  been  made 
out  according  to  the  fee  bill  of  1868.  That,  ac- 
cording to  the  testimony,  amounts  with  .the  eight 
cases  I  have  spoken  of  to  $659.40,  and  the  sheriff 
would  be  entitled  to  demand  interest  on  this 
amount  from  the  time  that  he  made  demand  for 
Ills  fees,  and  if  th«re  is  no  proof  here  of  any  prior 
demand  it  would  be  interest  from  the  time  of  the 
institution  of  the  suit  I  presume.]     .     .    •     • 

[*<  As  I  have  said  before  there  is  no  dispute  as 
to  the  different  items  of  this  claim,  and  the  inter- 
est is  now  reckoned  upon  this  claim  from  the 
time  of  the  institution  of  the  suit,  because  the  in- 
stitution of  the  suit  shows  that  demand  is  made 
for  the  money.  The  amount  to  which  the  plain- 
tiff would  be  entitled  to  a  verdict  would  be 
$689.06,  and  we  direct  a  verdict,  if  you  find  that 
amount  with  interest  to  be  correctly  calculated. 
I  presume  there  is  nodifiiculty  about  that."] 

Verdict  for  the  plaintiff  for  $689.06  and  judg- 
ment thereon.  A  motion  for  a  new  trial  having 
been  refused,  defendant  took  this  writ,  and  as- 
signed for  error  the  portions  of  the  charge  inclosed 
in  brackets. 

John  W,  Ryon  (/.  F,  Minogue  with  him),  for 
plaintiff  in  error. 

Under  the  provisions  of  the  Act  of  March  21, 
1806  (Purd.  Dig.  74),  the  Courts  have  uni- 
formly held  that  whenever  a  remedy  was  provided 
by  any  Act  of  Assembly,  the  common  law  remedy 
was  no  longer  available.  As  illustrations  of  this 
point,  see — 

Bowman  v.  Herr,  1  P  &.  W.  283. 

Downer  w.  Downer,  S|  Watts,  60. 

Thomas  v.  Simpson,  3  Pa.  St.  60. 

Tajlor  V,  Birmingham,  29  Id.  306. 

Slussleman's  Appeal,  65  Id.  480. 

Whiteside  v.  Whiteside,  20  Id.  474. 

Com.  V,  Garngues,  28  Id.  9. 
The  Act  of  April  15,  1834  (Purd.  Dig.  876, 
377),  provides  for  a  settlement  of  the  accounts  of 
certain  officers,  of  whom  the  sheriff  is  one,  by  the 
county  auditors,  subject  to  an  appeal  to  the  Com- 
mon Pleas.  The  plaintiff  has  therefore  miscon- 
ceived his  remedy  and  brought  suit  in  a  Court 
having  no  jurisdiction. 

Brown  v.  White  Deer  Twp.,  3  Casey,  109. 

Dyer  v.  Covington  Twp.,  4  Id.  ^86. 

Willard  v.  Parker,  1  R.  448. 

Northumberland  Co.  v.  Bloom,  3  W.  &  8.  542. 

Korthamplon  Co.  v,  Yohe,  12  Har.  305. 

Gladfelter  v.*Com.,  24  P.  F.  8m.  74. 

Blackmore  r.  Allegheny  Co.,  1  Id.  160. 

Northampton  Co.  v,  Herman,  4  Cram.  373. 

Commr's  v,  Co.  of  Lycoming,  10  Wr.  496. 

Hucbison  v.  Com.,  6  Barr,  124. 

George  t/.   Wadlinger  {Jacob   0.  Kitne  and 

Charles  N,  Brumm  with  him),  for  defendant  in 

error. 


The  county  auditors  not  having  audited  the 
account  of  the  plaintiff  below,  this  case  is  not 
within  the  ruling  of.—  ' 

Northampton  Co.  v,  Herman,  119  Pa.  8t  373. 

The  right  to  recover  for  the  deficiency  of  feet 
paid  is  recognized  in — 

Northampton  Co.  v,  Herman,  ntpra* 

Skinner  v.  Franklin  Co.,  3  Pa.  Co.  Ct.  Rep.  424. 

The  cases  cited  upon  the  question  of  jurisdic- 
tion are  not  in  point.  The  Act  of  1834  does  not 
provide  a  remedy  for,  nor  enjoin  a  duty  upon,  the 
sheriff,  such  as  is  contemplated  by  the  Act  of 
1806. 

The  right  to  sue  cannot  be  taken  away  without 
negative  terms  or  necessary  implication. 

Bank  v.  Com.,  10  Barr,  448. 

Street  v.  Com.,  6  W.  &  S.  209. 

Shinn  v.  Com.,  3  arant,.205. 

Rhines  r.  Clark,  51  Pa.  St.  96. 

The  question  of  jurisdiction  -was  not  raised  in 
the  court  below,  and  it  is  now  too  late  to  do  so. 
Schenley  v.  Com.,  86  Pa.  St.  29. 

April  8,  1889.  The  Court.  J.  Monroe 
Boyer  was  sheriff  of  Schuylkill  County  from 
the  first  Monday  of  January,  1888,  to  the  first 
Monday  of  January,  1886,  and  for  his  ofilcial 
services,  where  the  county  was  liable,  he-  pre- 
sented bills,  under  the  Act  of  June  12,  1878, 
which  were  allowed  and  paid  by  the  county  com- 
missioners. After  that  Act  was  declared  uncon- 
stitutional (112  Pa.  828)  he  brought  this  action 
of  assumpsit  to  recover  the  difierence  between 
the  amount  of  the  bills  rendered  and  paid  under 
it  and  the  amount  allowed  for  the  same  services 
by  the  Act  of  April  2,  1868.  This  difference 
was  ascertained  on  the  trial  to  be  $659.-^^!^,  and 
for  this  amount  with  interest  upon  it  from  the 
institution  of  the  suit,  he  obtained  a  verdict  and 
judgment. 

It  did  not  appear  on  the  trial  whether  the  bills 
originally  rendered  by  him  for  these  services  had 
been  examined  and  passed  upon  by  the  county 
auditors,  and  because  of  the  absence  of  proof  on 
this  point  an  effort  is  made  to  distinguish  this 
case  from  Northampton  Co.  v,  Herman  (119  Pa. 
373).  The  first  step  in  this  effort  is  an  assump- 
tion that  the  auditors  failed  to  discharge  a  duty 
enjoined  by  the  statute,  which  requires  that  they 
shall  annually  audit,  settle,  and  adjust  the  accounts 
of  the  commissioners,  treasurer,  sheriff,  and  coro- 
ner of  the  county.  The  correctness  of  this  assump- 
tion may  well  be  doubted,  as  it  appears  to  conflict 
with  the  ordinary  rule,  that  in  the  absence  of 
evidence  it  is  presumed  the  officers  did  their  duty 
(Pike  V.  Rowland,  94  Pa.  288).  But  if  it  be 
conceded  that  these  accounts  were  not  presented 
to  the  county  auditors  and  were  not  examined  and 
passed  upon  by  them,  it  does  not  follow  that  the 
sheriff  may  maintain  a  common  law  action  against 
the  county  for  the  fees  which  the  law  requires  it 
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to  pay  him.  It  has  been  repeatedly  held  by  this 
Court  that  the  Act  of  April  15,  1834,  which  de- 
fines the  powers  and  duties  of  the  ooanty  audi- 
t(rB,  constitutes  a  special  tribunal  for  the  settle- 
ment  of  the  accounts  of  the  officers  named  in  it, 
with  the  necessary  authority  to  compel  the  at* 
tendance  of  witnesses  and  the  production  oi  papers, 
and  to  determine  the  indebtedness  by  or  to  the 
officer,  and  to  enforce  its  collection.  A  reference 
to  all  the  cases  in  which  this  construction  has  been 
placed  upon  it  is  not  deemed  necessary.  Many 
of  them  are  collected  in  Northampton  Co.  v.  Her- 
man, supra,  and  in  Blackmore  v.  The  County  of 
Allegheny  (51  Pa.  160).  It  is  true  that  in  most  of 
these  cases  there  was  an  adjudication  by  the  special 
tribunal  created  by  statute,  the  effect  of  which 
was  discussed  and  considered  in  connection  with 
t)ie  rights  and  duties  of  the  auditors  and  the 
officers  whoee  accounts  they  are  authorized  and 
required  to  settle,  but  there  is  no  intimation  in 
any  of  them  that  the  statutory  tribunal  and  the 
Court  of  Common  Pleas  have  concurrent  juris- 
diction in  the  adjustment  of  these  accounts; 
that  the  former  has  original  and  the  latter 
appellate  jurisdiction  of  the  subject  matter  of 
thk  controversy  is  conceded.  It  is  the  right 
and  duty  of  the  officer  to  have  his  accounts  ex- 
amined and  passed  upon  by  the  county  auditors, 
and  if  he  is  not  satisfied  with  their  decision  he 
may  appeal  from  their  report  to  the  Court  bf 
Common  Pleas,  and  have  an  issue  and  trial  by 
jury ;  but  be  has  no  right  to  elect  in  which  forum 
be  will  first  proceed  for  the  settlement  and  en- 
forcement of  his  claims.  The  statute  has  pro- 
rided  an  adequate  remedy ;  its  directions  must 
be  strictly  pursued,  and  it  precludes  a  common 
law  action. 

The  learned  Judge  of  the  Court  below  did  not 
allude  to  the  question  discussed  here,  and  the 
record  does  not  show  that  it  was  raised  before 
bim.  It  is,  however,  covered  by  his  instruction, 
that  the  [daintiff  was  entitled  to  a  verdict  for  the 
amount  of  his  claim,  with  interest,  and  is  fairly 
before  us  an  exception  to  the  charge.  Besides, 
this  is  a  case  in  which  action  ^*  agreeably  to  the 
provisions  of  the  common  law"  is  expressly  for* 
bidden  by  the  Act  of  March  21,  1806,  sec.  IS, 
and  it  is  not  too  late  to  raise  and  consider  a  ques- 
tion of  jurisdiction.  All  the  assignments  of  error 
relate  to  the  instruction  that  the  plaintiff  was 
entitled  to  recover,  and  they  are  sustained.  We 
decide  that  a  common  law  action  will  not  lie 
against  the  county  for  this  claim,  and  therefore 

The  judgment  is  reversed. 

Opinion  by  MoCollum,  J.  h*  o.  o. 


itommon  Pleas^ 


C.  p.  No.  2. 


Todd  V.  Todd. 


April  6, 1889. 


Divorce^'Duress — Threats — Fraud-^False  re» 
presentation  0/  pregnancy. 

Where  a  false  representation  was  made  by  a  woman  to  a 
man  prior  to  their  marriage,  that  she  was  pregnant  by 
him,  but  he  did  not  believe  the  representation  or  rely 
upon  it  at  the  time  of  the  marriage,  sudi  representation  is 
not  a  ground  for  divorce. 

It  is  doubtful  whether  such  a  representation,  even  if 
false  and  relied  upon  in  good  faith,  would  constitute 
sufficient  ground  for  granting  a  divorce. 

In  order  to  justify  a  divorce  under  the  statute,  upon 
the  RTound  of  threats,  they  must  be  sudi  threats  against 
the  life,  or  to  do  bodily  harm,  as  would  overpower  the 
judgment  and  coerce  the  will. 

The  evidence  in  this  case  showed  that  while  there  were 
threats  of  bodily  harm  made  by  the  sons  of  the  respondent, 
the  libellant  was  not  coerced  by  the  threats,  but  was  in- 
duced to  enter  into  a  marriage  to  remedy  a  wrong  and 
save  the  respondent's  family  from  disgrace. 

Sur  exceptions  to  the  report  of  a  Master  in 
divorce,  who  reported  in  favor  of  granting  the 
divorce  prayed  for. 

The  facts  are  stated  in  the  opinion  of  the 
Court. 

Thomas  A.  Fahy^  for  the  respondent,  ex- 
ceptant, cited — 

Hofiinan  v,  Hoffman,  30  Pa.  417. 

De  Forrest  Ballou,  contra. 

April  6,  1889.  The  Court.  It  is  admitted 
that  the  parties  to  this  proceeding  in  divorce  had 
had  illicit  intercourse  some  time  in  January, 
1885,  and  they  were  married  March  12,  1885. 
The  libel  charges  that  the  respondent  ''did  by 
fraud,  covin,  deceit,  and  duress,  practised  on 
the  libellant  directly  previous  to  the  time  of  said 
marriage,  cause  him  to  become  a  party  to  said 
marriage  ceremony  by  representing  to  him  that 
she  was  pregnant  and  with  child  as  a  result  of 
illicit  intercourse  with  libellant,  and  by  threats 
of  bodily  harm  made  through  her  sons  and  other 
persons,  and  by  anonymous  letters  which  libel- 
lant has  since  ascertained  were  written  by  the 
respondent,  procured  and  induced  the  libellant 
against  his  free  will  to  become  a  party  to  said 
marriage  ceremony." 

The  Act  of  May  8,  1854,  provides,  inter  alia, 
that  a  divorce  may  be  granted  where  •*  the  alleged 
marriage  was  procured  by  fraud,  force,  or 
coercion,  and  has  not  been  subsequently  con- 
firmed by  the  acts  of  the  parties.*' 


Digitized  by 


Google 


32 


WEEKLY  NOTES  OF  CASES. 


The  grounds  upon  which  the  Court  is  asked  to 
grant  this  divorce  are  that  the  respondent  pro- 
cured the  marriage  by  fraud  and  by  duress  per 
tninas.  The  alleged  fraud  consists  in  the  fact 
that  the  respondent  told  the  libellant  before 
naartiage  that  she  was  pregnant  in  consequence 
of  the  intercourse  between  them.  In  order  to 
constitute  a  frau^,  it  is  necessary  that  the  state- 
ment should  be  untrue  in  fact,  and  that  the 
libellant  should  have  been  deceived  by  it.  The 
respondent  t^tifies  that  she  was  pregnant  at  the 
time  and  subsequently  had  a  miscarriage.  There 
was  nothing  to  corroborate  her  statemept  except 
the  testimony  of  a  woman  who  judged  by  appear- 
ances, and  whose  testimony  was  shaken  by 
t^timony  on  the  part  of  experts  that  she  could 
not  form  a  correct  conclusion  in  this  way.  The 
Master  has  found  as  a  fact  that  the  statement  was 
untrue.  But  was  the  libellant  deceived  by  it? 
The  intercourse  occurred  in  January,  and  the 
marriage  took  place  March  12th  following.  It 
may  well  be  doubted  whether  a  woman  within 
that  period  could  herself  have  any  certainly  as 
to  her  condition.  He  nowhere  says  that  he  be- 
lieved the  statement  to  be  true,  and  in  fact  the 
only  inference  to  be  drawn  from  his  testimony  is 
that  he  did  not  believe  it.  He  says,  **  About  a 
week  after  the  intercourse  above  referred  to  by 
me,  she  informed  me  that  she  was  pregnant,  and 
she  persisted  in  stating  this  up  to  the  time  of  the 
marriage.  When  she  first  told  me  she  was  preg- 
nant, 1  told  her  that  could  not  be,  because  I 
thought  she  was  too  old.*'  There  is  no  evidence 
of  his  reliance  upon,  or  even  belief  in  the  truth 
of  her  representation  at  the  time  of  the  marriage. 
It  is  doubtful  whether  such  a  representation,  even 
if  false  and  relied  upon  in  good  faith,  would 
constitute  sufficient  ground  for  granting  a  divorce. 
(Hoffman  v.  Hoffman,  6  Casey,  417.) 

It  is  not  alleged  that  there  was  any  force  used 
to  compel  the  marriage,  and  in  order  to  justify  a 
divorce  under  the  statute,  upon  the  ground  of 
threats,  they  must  be  such  threats  against  the 
life,  or  to  do  bodily  harm  as  would  overpower 
the  judgment  and  coerce  the  will.  There  must 
be  §uch  a  mental  condition  as  a  result  of  the 
threats  that  the  libellant  did  not  and  could  not 
in  reality  consent  to  the  marriage.  It  does  not 
appear  from  the  evidence  that  the  respondent 
made  or  knew  of  any  threats  against  the  libellant. 
She  had  two  sons  who  were  young  men.  One 
of  them,  at  the  commencement  of  a  Dental 
College  in  Baltimore,  on  the  fifth  of  March  pre- 
ceding the  marriage,  pointed  a  cocked  pistol  at 
the  head  of  a  brother  of  the  libellant,  and  by 
this  means  obtained  the  diploma  of  the  libellant. 
At  the  same  time  he  said  that  he  would  hunt  the 
libellant  until  he  found  him  and  then  shoot  him. 
These  facts  were  communicated  to  the  libellant. 
Dr.  Winder,  one  of  the  witnesses,  testified  that 


a  son  of  the  respondent  said  to  him  that,  ''  If 
George  Todd  did  not  marry  his  mother,  he  in- 
tended to  kill  him,"  and  further  that  he,  witness, 
was  "perfectly  satisfied  that  they  would  have 
killed  him,"  but  whether  or  not  this  was  brought 
to  the  knowledge  of  the  libellant  does  not  appear. 

The  libellant  was  a  man  of  twenty-seven  years 
of  age.  He  was  in  Syracuse,  New  York,  and 
the  respondent  and  her  sons  were  in  Baltimore. 

The  libellant  in  his  examination  in  chief  said 
nothing  as  to  the  effect  of  these  threats  upon  him 
or  upon  his  action  in  consenting  to  the  mar- 
riage, but  on  cross-examination  he  testified  :  Q. 
Do  you  say  it  was  through  any  fear  of  bodily 
harm  that  you  were  induced  to  marry  the  re- 
spondent ?    A.  I  do. 

This  is  the  only  evidence  there  is  to  prove  the 
coercion  required  by  the  statute.  Dr.  Winder 
wrote  to  the  libellant  promising  to  protect  him 
from  any  violence  on  the  part  of  the  sons  of  the 
respondent  until  the  marriage  cercjmony  could 
be  performed. 

The  libellant  went  of  his  own  will  to  Baltimore 
and  the  ceremony  was  performed  by  a  clerg)rman 
in  the  presence  only  of  Dr.  Winder  aiKl  a  wife 
of  one  of  the  sons  of  the  respondent.  No  force 
and  no  threats  were  at  that  time  made. 

Dr.  Winder  testifies  as  to  a  contemporary 
conversation  with  the  libellant :  *'  I^e  said  either 
that  he  was  going  to,  or  that  he  had  married  Mrs. 
Finney  out  of  respect  for  Dr.  Finney,  and  to 
remedy  the  wrong  he  had  done  him,  and  that  he 
Would  never  live  with  her  as  his  wife,  and  that 
she  would  never  see  him  again  after  the  cere- 
mony. That  he  intended  to  apply  for  a  divoi*ce. 
....  This  conversation  did  occur  prior  to  the 
marriage.  ..." 

The  libellant  left  the  respondent  immediately 
after  the  marriage,  and  the  same  day  wrote  to 
her: — 
**Mrs.  Finney: 

**  I  cannot  call  you  by  another  name,  although 
you  have  it.  I  have  this  day  done  that  which 
will  save  your  family  and  yourself,  and  only  did 
it  for  your  sons  Willie's  and  Gordon's  and  your 
daughter's  sake,  not  for  yours.  You  knew  you 
were  trying  to  do  wrong,  and  the  idea  of  your 
ever  thinking  of  me  is  ridiculous.  I  cannot  ex- 
press my  contempt  for  you,  ..." 

It  seems  therefore  to  be  reasonably  clear  that 
while  there  were  threats  of  bodily  harm  made  by 
the  sons,  the  libellant  was  not  coerced  by  these 
threats,  but  that  he  was  induced  to  enter  into 
the  marriage  in  order  to  remedy  the  wrong  and 
save  her  family  from  disgrace,  in  hope  of  speedily 
securing  a  divorce. 

Neither  of  the  grounds  necessary  to  bring  the 
case  within  the  statute  is  made  out,  and  the  ex- 
ceptions are  therefore  sustained. 

Opinion  by  Pennypacker,  J.  a.  b.  w. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


33 


Weekly  Notes  of  Cases. 


Vol.  XXIV.]    FRIDA  Y,  MA  Y lo,  i88g.         [No.  2. 


g)tipv€nte  €oiirt* 


Jan.  '89,  376.  April  24,  18«9. 

Peoples'  Mutual  Accident  Association 

V.  Smith. 

Accident  insurance — "  Immediate**  notice  of  in- 
jury — Proofs  of  injury  as  evidence. 

Where  a  policy  of  insarance  against  accident  pro* 
▼ides  Uiat  in  case  of  an  accidental  injary  **  immediate 
written  notice  shall  be  given  the  association,''  the 
word  '*  immediate"  mast  be  construed  to  mean  within 
a  reasonable  time  nnder  all  the  facts  and  circum- 
stances of  the  case. 

What 'Is  a  reasonable  time  must  be  decided  by  a 
jnry,  unless  the  delay  in  giving  notice  has  been  so 
great  that  the  Court  may  rule  it  as  a  question  of  law. 

A  person  insured  under  such  a  policy,  whose  eye 
was  injured  on  September  4,  but  the  injury  was  not 
eonstdered  dangerous  until  some  days  afterward,  was 
held  nnder  the  facts  and  circumstances  of  the  case  to 
have  oomplied  with  the  provision  requiring  *' imme- 
diate" notice  when  he  notified  the  association  on  Octo- 

Proofs  of  loss  may  be  admitted  to  show  that  such 
proofs  had  been  made  in  compliance  with  the  policy, 
but  they  are  not  competent  evidence  of  the  plaiutilf  's 
daim. 

Error  to  the  Common  Pleas  of  Blair  County. 

Assam psk,  by  George  W.  Smith  against  the 
Peoples'  Mutual  Accident  Association,  upon  a 
policy  of  insurance  in  said  a^ociation,  to  recover 
for  the  loss  of  an  eye,  as  provided  in  said  policy. 

The  policy  under  which  plaintiff  claimed  was 
a  policy  or  certificate  of  membership  in  the  de- 
fendant association,  containing  a  contract  of  in- 
surance and  a  promise  to  pay  the  sum  named 
therein — 

"on  receipt  of  sufficient  and  satisfactory  proof  at  the 
principal  office  of  the  association,  in  Pittsburgh,  that 
the  member  at  any  time,  within  the  continuance  of 
this  ct'rtiilcate,  shall  have  sustained  bodily  injury, 
effected  through  involuntary,  external,  violent,  and 
accidental  means,  within  the  intent  and  meaning  of 
this  certificate  and  the  conditions  herein  contained 
and  complied  with,  and  such  injuries  wholly  and 
aloue,  independently  of  all  other  causes,  shall  occasion 
death  within  one  hundred  and  twenty  days  from  the 
happening  thereof;  or  if  the  member  shall  sustain 
bodily  injuries  by  means  as  aforesaid,  enumerated  in 
the  schedule  of  injuries  recited  herein,  he  shall  re 
edve  a  we4*kly  relief  not  to  exceed  twenty-five  dollars 
per  week,  foir  the  number  of  days  fixed  in  schedule  on 


the  back  hereof,  which  is  made  a  part  of  this  certifi- 
cate ;  or  shall  sustain  bodily  injuries  by  means  as 
aforesaid,  not  named  in  schedule,  which  shall  inde- 
pendently of  all  other  causes  immediately  and  wholly 
disable  and  prevent  him  from  the  prosecution  of  any 
and  every  kind  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  rated  and  accepts  membership, 
he  shall  receive  like  weekly  relief  for  such  period  of 
continuous  total  disability  as  shall  immediately  follow 
the  accident  and  injuries,  not  to  exceed,  however, 
twenty -six  consecutive  weeks  from  the  happening  of 
such  accident. 

**  The  relief  for  partial  permanent  disablement,  viz., 
the  loss  of  one  hand,  arm,  foot,  leg,  or  eye,  by  means 
as  aforesaid,  shall  not  exceed  twelve  hundred  and  fifty 
dollars. 

'*And  the  relief  for  total  permanent  disablement, 
viz.,  the  loss  of  any  two  members,  as  above,  by  means  as 
aforesaid,  shall  not  exceed  twenty-five  hundred  dol- 
lars. The  benefits  for  permanent  disablement,  or 
we«>kly  relief,  shall  ]|s  due  and  \>ayable  on  receipt  of 
sufficient  and  satisfactory  proof  of  injury  at  the  prin- 
cipal ofiloe  of  the  association,  in  Pittsburgh.     .     .     . 

**  Provided  further t  in  the  event  of  any  accidental  In- 
jury, for  which  a  claim  may  be  made  under  this  cer- 
tificate, immediate  written  notice  shall  be  given  the 
association  in  Pittsburgh,  giving  full  particulars  of 
the  accident  and  injuries,  and  sufficient  and  satisfac- 
tory proof  of  loss,  either  for  death  or  relief,  shall  be 
furnished  the  association  within  six  months  from  the 
happening  of  the  accident,  otherwise  all  rights  to  re- 
cover under  this  certificate  for  said  accident  shall  be 
null  and  void  and  forfeited  to  the  association." 

At  the  trial,  before  Dean,  P.  J.,  the  following 
facts  api)eared :  On  Septeml>er  4, 1887,  the  plain- 
tiff, a  physician,  whose  policy  was  then  in  full 
force,  while  driving  in  the  pursuit  of  his  profes- 
sion,  accidentally  struck  himself  in  the  eye  with 
the  la«<h  of  his  whip.  The  blow,  while  causing 
considerable  pain,  was  considered  to  have  occa- 
sioned but  a  slight  injury.  The  eye,  however, 
grew  more  painful,  and  by  the  20th  of  the  month 
the  sight  was  almost  gone,  and  shortly  the  pain 
ceased,  but  the  sight  was  gone.  Plaintiff  at  first 
treated  the  eye  himself,  applying  the  ordinary 
remedies,  and  also  using  cocoaine.  Some  testi- 
mony was  offered  by  defendant  to  show  that 
plaintiff  had  injured  the  eye  by  the  use  of 
cocoaine.  On  September  6,  Dr.  Ross,  of  Al- 
toona,  began  treating  the  eye,  and  on  the  20th 
Dr.  Keyj^er,  an  oculist  from  Philadelphia,  was 
called  upon.  Dr.  Keyser  approved  the  treat- 
ment that  had  already  been  given,  but  was  un- 
able to  save  tlie  sight  of  the  eye,  which  soon  was 
entirely  gone. 

On  October  1, 1887,  plaintiff  sent  notice  of  the  ♦ 
accident  and  injury  to  the  defendant  association, 
and  afterward  filed  his  proofs.     Defendant  alleged 
that  the  notice  was  not  filed  in  time  as  the  cer- 
tificate provided  for  "  immediate"  notice. 

Plaintiff  offered  in  evidence  the  proofs  of  loss 
dated  October  9,  1887.  Objected  to  because  the 
proof  i  tself  is  not  evidence.  Objection  overruled. 
(Third  assignment  of  error.) 

befendant    submitted    the    following    point: 
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That  the  notice  given  by  the  plaintiff  on  the  Ist 
of  October,  1887,  and  received  by  the  company, 
is  insufficient  and  the  plaintiff  cannot  recover. 
Answer.  This  poipt  iB  denied ;  in  our  view  of 
the  case  it  is  not  the  law.  (Second  assignment 
of  error.) 

The  Court  further  charged,  inter  aliay  as  fol- 
lows :  '*lf,  however,  the  weight  of  the  evidence 
should  satisfy  you  that,  the  plaintiff  was  injured 
by  an  accident  which,  <  wholly  and  alone  inde- 
pendently of  all  other  causes,'  occasioned  the  loss 
of  his  eye,  then  did  he  give  immediate  written 
notice  to  the  association  of  the  accident  or  in- 
jury  ?  The  notice  was  not  mailed  until  the  1st  of 
October  following  the  injury,  twenty-seven  days 
after  the  accident,  and  the  defendant  asks  us  to 
say  that  the  plaintiff  failed  in  this  particular  to 
comply  with  the  specifications  of  his  policy  and 
therefore  he  cannot  recover.  Unquestionably,  if 
the  plaintiff  did  not  give  immediate  written  no- 
tice of  the  accident  and  injury  he  cannot  reco^eip. 
'this  is  a  condition  precedent  to  any  recovery. 
But  we  cannot  undertake  to  say  to  you,  as  a 
matter  of  law,  that  the  written  notice  mailed  on 
the  first  day  of  October  was  not  an  immediate 
notice  under  the  circumstances,  on  a  reasonable 
construction  of  this  provision." 

Verdict  for  plaintiff  for  $1357.08  and  judg- 
ment thereon,  whereupon  defendant  took  this  writ 
assigning  for  error  the  action  of  the  Court  in 
admitting  the  above  offer  of  evidence ;  the  fore- 
going answer  to  defendant's  point,  and  in  charging 
the  jury  as  above  set  forth. 

Samuel  S.  Blair y  for  plaintiff  in  error. 

What  is  unreasonable  delay  has  been  decided 
ID  the  following  cases : — 

TfMk  V,  lus.  Co.,  5  Casey,  199. 
Edwards  v.  Iub.  Co.,  25  Smith,  380. 
Ids.  Co.  v.  Helfenstein,  4  Wr.  290. 
Ids.  Co.  p.  Stauffer,  9  Casey,  402. 
Ids.  Co.  v,  HazeD,  14  Oat.  530. 

The  proof  of  loss  should  not  have  been  admit- 
ted in  evidence. 

Commonwealth  Ids.  Co.  v.  Seouett,  5  Wr.  161. 
LycomiDg  Ins.  Co.  v,  Schreffler,  6  Id.  190. 

Aug.  S.  Landis  {Matthew  Calvin  with  him), 
for  defendant  in  error. 

Notice  of  loss  when  required  to  be  given  im- 
mediately is  in  time  if  given  with  due  diligence 
in  view  of  all  the  circumstances ;  and  what  is  un- 
reasonable delay  is  a  question  of  fact  for  the  jury. 

Wood  on  Insuranoe,  §§  413,  695. 

May  on  Insuraiioe,  §  462. 

Ins.  Co.  V,  Updegratr,  7  Wr.  359. 

Griffey  r.  lu:^.  Co.,  1  Central  Rep.  529. 

Donahue  v,  Windsor,  56  Vt.  374. 

Lockwood  v.  Ins.  Co.,  47  Coun.  568. 

Cashau  ».  Ins.  Co.,  5  Bias.  (C.  C.)  476. 

Ins.  Co.  V.  Bedford,  2  Wbbklt  Notes,  529. 

Ids.  Co.  v,  Davis,  2  Out.  280. 

Ids.  Co.  ».  FlynD,  Id.  627. 

Ids.  Co.  v,  UazeD,  14  Id  530.  ^  ..r. 

Lyon  V.  AssuraDce  Co.,  46  Iowa,  631. 


May  6,  1889.  The  Court.  The  plaintiff 
brought  this  action  of  assumpsit  in  the  Court  be- 
low against  the  defendant  company,  on  a  policy 
or  certificate  of  membership,  for  the  loss  of  sight 
of  an  eye  alleged  to  have  been  caused  by  an  acci- 
dental stroke  of  a  whip  when  handled  by  him- 
self. The  main  question  is  whether  he  was  suffi- 
ciently prompt  in  giving  notice  to  the  company  of 
the  accident.  The  policy  contains  this  provision  : 
"  Provided^  further y  In  the  eventof  any  a^^cidental 
injury,  for  which  a  claim  may  be  made  under 
this  certificate,  immediate  written  notice  shall  be 
given  the  association  in  Pittsburgh,  giving  full 
particulars  of  the  accident  and  injuries,  and  suffi- 
cient and  satisfactory  proof  of  loss,  either  for 
death  or  relief,  shall  be  furnished  the  association 
within  six  months  of  the  happening  of  the  acci- 
dent, otherwise  all  rights  to  recover  under  this 
certificate  for  said  accident  shall  be  null  and  void 
and  forfeited  to  the  association." 

The  accident  which  resulted  in  the  loss  of  the 
plaintifl^'s  eye  occurred  on  September  4,  1887» 
He  was  a  physician,  and  while  riding  in  his 
buggy,  engaged  in  his  professional  duties,  by 
some  accident  his  eye  was  struck  by  the  lash  oi 
his  whip.  It  was  not  at  first  thought  to  be 
dangerous,  at  least  to  the  extent  of  losing  bis 
eyesight,  and  for  some  days  the  plaintiff  treated 
the  injured  eye  himself.  It  was  not  long  before 
he  was  confined  to  his  room  and  called  in  other 
medical  aid.  Fie  testified  that  it  was  not  until 
the  fifteenth  of  the.foUowing  October  that  he  be- 
came convinced  that  he  would  lose  the  use  of  bis 
eye.  He  gave  a  formal  notice  in  writing  to  the 
company  of  the  accident  on  the  first  of  October 
and  claimed  for  said  loss.  The  contention  of  the 
defendant  is  that  the  notice  should  have  been 
given  immediately  after  the  accident,  and  the 
Court  below  was  asked  to  so  instruct  the  jury. 
This  the  learned  Judge  refused  to  do,  saying:  '*  Un- 
questionably, if  the  plaintiff  did  not  give  immediate 
written  notice  of  the  accident  and  injury  he  can- 
not recover.  This  is  a  condition  precedent  to 
any  recovery.  But  we  cannot  undertake  to  say 
to  you,  as  a  matter  of  law,  that  the  written  notice 
mailed  on  the  first  of  October  was  not  an  imme- 
diate notice  under  the  circumstances,  on  a  rea- 
sonable construction  of  this  provision." 

It  is  our  duty  to  give  the  policy  in  question  a 
fair,  business-like,  common-sense  interpretation. 
It  is  in  such  sense  that  the  parties  to  the  contract 
probably  understood  it.  The  plaintiff  was  not 
claiming  for  weekly  benefits.  Had  he  done  so 
there  would  have  been  more  force  in  tlie  defend- 
ant's position  that  he  should  have  given  notice  of 
the  accident  immediately  after  its  occurrence  on 
September  4.  His  claim,  however,  was  for  the 
loss  of  his  eye,  and  it  is  difficult  to  see  how  he 
could  with  any  propriety  make  such  a  claim  until 
he  had  actually  lost  it  or  it  had  become  clear  that 
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he  would  lose  it.  How  could  he  have  truthfully 
made  such  a  claim  on  the  fifth  of  ISept^mber? 
And  had  he  done  so  and  his  eyesight  been  re- 
stored the  probability  is  the  defendant  company 
would  have  criticised  his  claim  even  more  closely 
than  it  has  done  now.  In  the  case  of  Lyon  v. 
Railway  Passenger  Assurance  Company  (46 
Iowa,  631)  the  insured  was  injured  whilst  travel- 
ling on  a  railway  train.  He  brought  suit  to  re- 
cover a  weekly  allowance.  By  the  terms  of  the 
policy  he  was  required  to  give  *'  immediate  no- 
tice to  the  company  at  Hartford,  Connecticut." 
The  injury  was  received  on  the  27th  of  September 
and  notice  was  sent  to  the  company  at  Hartford 
on  the  28th  of  October  following*  thirty-one  days 
afterwards.  During  this  time  he  was  under 
medical  treatment  for  eight  or  nine  days  at  one 
place  when  he  returned  to  his  home  and  came 
ander  the  treatment  of  other  physicians.  The 
Court  held  that  under  all  the  circumstances  it 
was  not  error  in  the  Court  below  to  refuse  to  in- 
stmct  as  a  matter  of  law  that  the  notice  was  not 
given  in  proper  time.  The  question  was  left  to 
be  determined  by  the  jury  as  one  of  fact.  It  is 
true  the  delay  in  such  cases  may  be  so  great  as  to 
justify  the  Court  in  ruling  it  as  a  question  of  law. 
There  was  no  such  delay  in  the  case  in  hand, 
however.  The  word  *'  immediate"  in  the  con- 
tract must  be  construed  to  mean  within  a  reason- 
able time  thereafter,  under  all  the  facts  and  cir- 
cumstances of  the  case,  and  what  is  a  reasonable 
time  must  be  decided  by  the  jury,  unless,  as  be- 
fore observed,  the  delay  has  been  so  great  that 
the  Court  may  rule  it  as  a  question  of  law.  A 
person  might  be  so  injured  as  to  be  physically 
miable  to  give  notice  for  weeks.  Hence  it  is  that 
such  questions  are  referred  to  the  jury  to  say 
whether  under  all  the  circumstances  there  has 
been  an  unreasonable  delay  in  giving  notice. 
In  the  present  case  we  are  not  required  to  go  so 
far  as  the  Court  did  in  the  Iowa  case.  I  see  no 
reason  which  requires  notice  to  be  given  of  the 
loss  of  an  eye,  until  the  eye  is  destroyed,  any 
more  than  that  in  a  life  policy  a  man  should  give 
notice  of  his  death  before  he  dies. 

The  ^  third  assignment,  in  reference  to  the 
proofs  of  loss,  is  not  in  accordance  with  the  rules 
of  Court.  I  do  not  find  the  proofs  in  the  paper- 
book.  If  admitted  for  the  purpose  of  showing 
that  such  proofs  had  been  made  in  compliance 
with  the  policy,  they  were  competent.  If  offered 
and  read  to  the  jury  as  ptHma  facie  evidence  of 
the  plaintifl^s  claim,  their  admission  would  have 
been  error.  (Com.  Ins.  Co.  v.  Sennett,  41  Pa. 
161;  Lycoming  Ins.  Co.  v.  Schreffler,  42  Id. 
188.)  1  do  not  understand  this  to  have  been  the 
case.  If  it  was  it  has  not  been  sufilciently  pointed 
oot  to  08. 

Judgment  affirmed. 

Opioioo  by  Paxson,  C.  J.  h.  s.  p.  n. 


Jan.  '89,  168,  162,  243.  April  2,  1889. 

Commonwealth  Title  Insurance  Co/s 

Appeal. 

Craige's  Appeal. 

Douglas  and  Pennell's  Appeal. 

Holmes's  Estate. 

Decedents  Estate — Will — Construction  of -^^ Re- 
maindevy  vested  or  contingent, 

A  testator  who  died  in  1856,  directed  :  **  In  the  event 
of  my  son's  decease,  and  of  his  wife  Ann  while  his 
widow,  or  in  the  event  of  her  second  marriage,  I  will 
that  my  whole  estate  shall  be  immediately  divided 
into  two  equal  portions,  .  .  .  and  that  one-half  of 
said  estate  thus  divided  shall  be  distributed  in  equal 
proportions  to  the  children  of  my  son  Edmund  and  his 
wife  Ann,  living  at  the  time  of  their  death,  or  said 
Ann's  second  marriage,  giving  hereby  to  my  daughter 
Caroline,  the  choice  of  one-half  of  said  estate  thus  di- 
vided.'* Edmund  died  May  15,  1878,  and  his  widow, 
Ann,  died  without  remarriage  September  11,  1888. 
Edmund  left  two  children  to  survive  him,  George  W. 
who  survived  his  mother,  and  Hattie,  who  died  be- 
fore her. 

Held^  That  the  estate  of  the  remaindermen  was 
contingent,  and  became  vested  in  possession  upon  the 
death  of  both  Kdmund  and  Ann  Holmes,  and  only  in 
those  of  their  children  who  were  li  vin^^  at  that  time. 

It  is  unwarranted  to  assume  that  something  differ- 
ent from  the  clear  meaning  of  the  words  used,  was  the 
testator's  intention,  when  the  assumption  rests  upon 
nothing  in  the  will  itself,  but  solely  upon  conjec- 
ture. 

When  real  or  personal  ^tate  is  devised  or  bequeath>- 
ed  to  such  children,  or  such  child  or  individuals  as 
shall  attain  a  given  age,  or  the  children  who  shall 
sustain  a  certain  character,  or  do  a  particular  act,  or 
be  living  at  a  certain  time,  without  any  distinct  gift 
to  the  who^e  class  preceding  such  restrictive  descrip- 
tion, so  that  the  uncertain  event  forms  part  of  the 
description  of  the  devisee  or  legatee,  the  interest  so 
devised  is  necessarily  (k>ntingent  oif  account  of  the  per- 
son. Until  the  age  is  attained,  the  character  is  sus- 
tained, or  the  act  is  performed,  the  person  is  unascer- 
tained. 

McBride  t;  Smyth,  54  Pa.  St.  245,  followed. 

Appeals  of  the  Commonwealth  Title  Insur- 
ance and  Trust  Company,  trustee  for  Greorge  W. 
Holmes ;  of  T.  Huston  Craige,  and  of  Anna  M. 
Douglas  and  Elizabeth  R.  Pennell  from  the  de- 
cree of  the  Orphans'  Court  of  Philadelphia 
County,  in  the  matter  of  the  adjudication  of  the 
account  of  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities,  substi- 
tuted trustee  under  the  will  of  Thompson  Holmes, 
deceased. 

The  contention  case  arose  under  the  construc- 
tion of  the  fourth  clause  of  the  will  of  Thompson 
Holmes,  deceased,  which  was  as  follows : — 

**  In  the  event  of  my  son's  decease,  and  of  his  wife 
Ann,  while  his  widow,  or  in  the  event  of  her  second 
marriage,  I  will  that  my  whole  estate  shall  be  immedi- 
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ately  divided  in  two  eqoal  portiona  by  my  trustee 
herein  named,  or  his  suocessor,  calling  to  hia  aid  the^ 
advice  of  m j  daughter  Caroline,  and  anch  other  friends 
of  the  familj  as  thej  may  ehooee  to  consult ;  and  that 
one-half  of  said  estate  thus  divided  shall  be  distribu- 
ted in  equal  proportions,  to  the  children  of  my  said 
son  Edmund  and  his  wife  Ann,  living  at  the  time  of 
their  death  or  said  Ann's  second  marriage,  giving 
hereby  to  my  daughter  Caroline  the  choice  of  one-haU 
of  said  estate  thus  divided.*' 

Other  parts  of  the  wiU  are  cited  in  the  opinioii 
of  the  Supreme  Court. 

Testator  died  in  1855,  and  Edmund  A.  Holmes, 
his  son,  died  May  15,  1878,  leavin<^  to  survive 
him  his  widow,  Ann,  and  two  children,  Greorge 
W.  Holmes  and  Hattie  A.Jamison. 

Ann  Holmes,  the  widow  of  Edmund  A.,  died 
September  2d,  1888,  leaving  to  survive  her  one 
cbild^only,  the  said  George  W.  Holmes,  Hattie 
A.  Jamison  having  died  April  30,  1887.  Mrs. 
Jamison  left  to  survive  her  two  children,  Benton 
K.  Jamison,  Jr.,  and  Williain  S.  Jamison. 

Edmund  A.  Holmes  had  a  number  of  ofher 
children,  who  all  died  in  his  lifetime,  of  whom 
one  daughter,  Maria,  intermarried  with  Charles 
H.  Craige  and  left  one  son  named  T.  Huston 
Craige;  and  Margaret,  intermarried  with  Ed- 
ward Bobbins,  who  left  three  children  named 
Minnie,  Grant,  and  Lizzie.  Mrs.  Caroline  T. 
Ely,  the  daughter  of  the  testator,  is  still  living. 

The  account  of  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities, 
substituted  trustees  under  the  will  dT  Thompson 
Holmes,  having  been  filed,  the  Auditing  Judge, 
Ferguson,  J.,  awarded  one-half  of  the  balance 
to  the  Commonwealth  Title  Insurance  and  Trust 
Company,  trustees  for  George  W.  Holmes,  under 
a  certain  deed  of  trust  executed  by  him  to  it,  and 
the  other  half  to  Caroline  T.  Ely. 

To  this  finding  exceptions  were  filed  on  behalf 
of  B*  K.  Jamison,  administrator  of  Hattie  A. 
Jamison,  deceased,  who  claimed  one-half  of  the 
award  to  the  Commonwealth  Title  Company; 
and  by  T.  Huston  Craige,  Anna  M.  Douglas,  and 
Elizabeth  R.  Pennell,  claiming  that  they  were 
entitled  to  the  share  of  the  estate  to  which  their 
respective  parents  would  have  been  entitled  had 
they  been  living  at  the  time  of  the  death  of  Mrs. 
Ann  Holmes. 

The  Court  sustained  the  exceptions  filed  by 
the  administrator  of  Hattie  A.  Jamison,  and  dis- 
missed the  others.  (Holmes's  Estate,  22  Wbeklt 
Notes,  546).  Whereupon  the  Commonwealth 
Title  Insurance  and  Trust  Company,  trustees  for 
George  W.  Holmes,  T.  Huston  Craige,  Anna  M. 
Douglas,  and  Elizabeth  R.  Pennell,  appealed, 
assigning  for  error  the  decree  of  the  Court. 

Alexander  P,  Ooleeherry  (Frank  R,  Shattuck 
with  him),  for  the  Commonwealth  Title  Com- 
pany, trustees,  etc. 

Theodore  F.  Jenkins^  for  T.  Huston  €?t^ige 


(  William  B.  Robins^  for  Anna  M.  Douglas  and 
Elizabeth  R.  Pennell,  with  him). 

Henry  71  Dechert^  for  B.  K.  Jamison,  ad- 
ministrator, etc.,  appellee. 

May  6,  1889.  The  Court.  These  are  three 
appeals  by  different  parties  in  interest  from  the 
same  decree,  and  as  they  raise  the  same  question 
they  are  considered  together.  The  adjudication 
made  by  the  Auditing  Judge  gave  the  whole  of 
the  fund  in  controversy  in  two  equal  parts,  one- 
half  to  Caroline  T.  Ely,  and  the  other  half  to  the 
trustees  of  George  W.  Holmes.  It  is  the  dis- 
tribution of  the  latter  half  which  is  the  subject  of 
the  present  conftntion.  The  adjudication  of  the 
Auditing  Judge  was  based  upon  the  theory  that 
the  bequest  to  the  children  of  Edmund  and  Ann 
Holmes  was  contingent  upon  the  death  of  both 
parents,  and  the  survivorship  of  those  children 
who  were  then  living.  George  HolmeB  being  the 
only  one  of  the  children  who  was  then  living, 
was  awarded  the  whole  of  the  fund  in  dispute. 
The  Orphans'  Court,  however,  took  a  somewhat 
different  view  of  the  language  of  the  will,  and 
while  recognizing  the  correctness  of  the  rule  that 
grandchildren  are  not  included  within  the  des- 
cription, *'  children,'*  as  legatees,  held  that  the 
case  came  within  the  exception  to  this  rule,  that 
where  there  are  grandchildren  and  no  children 
living  at  the  time  of  vesting,  grandchildren  will 
be  treated  as  if  they  were  children,  and  that  also 
where  there  is  ambiguity  in  the  language  describ- 
ing the  legatees,  and  the  contingency  is  the  death 
of  two  persons,  the  death  of  either  is  the  period 
of  vesting.  In  accordance  with  this  view  the 
Orphans'  Court  awarded  one-half  the  fund  in 
controversy  to  the  administrator  of  Mrs.  Hattie 
A.  Jamison,  who  was  a  child  of  Edmund  and 
Ann  Holmes,  and  died  after  her  father  and  be- 
fore her  mother.  The  theory  upon  which  this 
was  done  was  that  the  language  of  the  will  was 
ambiguous  as  to  whether  the  period  of  vesting 
was  the  death  of  either,  or  the  death  of  both  the 
life-tenants,  and  therefore  the  construction  should 
be  most  in  accordance  with  the  statutory  dis- 
tribution. We  cannot  agree  with  this  view  of 
the  case,  because  we  cannot  discover  any  am- 
biguity in  the  language  of  the  will.  The  question 
arises  under  the  fourth  clause  of  the  will,  and  it 
is  in  these  words : — 

"  In  the  event  of  my  son's  decease  and  of  hia 
wife  Ann,  while  his  widow,  or  in  the  event  of 
her  second  marriage,  I  will  that  my  whole  estate 
shall  be  immediately  divided  into  two  equal  por- 
tions by  my  trustee  herein  named,  or  by  his 
successor,  calling  to  his  aid  the  advice  of  my 
daughter  Caroline,  and  such  other  friends  of  the 
family  as  they  may  choose  to  consult  and  that 
one-half  of  said  estate  thus  divided  shall  be  dis- 
tributed in  equal  proportions  to  the  children,  of 
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my  SOD  Edmand  and  bis  wife  Ann,  living  at  the 
time  of  their  death  or  said  Ann's  second  mar- 
riage, giving  hereby  to  my  daughter  Caroline  the 
eboice  of  one-half  of  said  estate  thus  divided." 

EMmund,  the  son,  died  May  15,  1878,  and 
Ann,  his  widow,  died  without  re-marriage,  Sep- 
tember 11,  )888.  The  question  is,  did  the  estate 
of  the  legatees  in  remainder  become  vested  at 
the  death  of  the  testator,  in  1855,  or  at  the  death 
of  his  son  Edmund,  in  1878,  or  at  the  death  of 
Ann,  the  son's  widow,  in  1888  ?  We  are  clearly 
of  opinion  that  the  estate  of  those  in  remainder 
is  contingent  and  becomes  vested  in  possession 
upon  the  death  of  ,both  Edmund  and  Ann 
Holmes,  and  only  in  those  of  their  children  who 
wtre  living  at  that  time. 

The  event  upon  which  the  estate  is  to  be 
divided  and  distributed  is  twice  defined.  In  the 
first  clause  of  the  fourth  section  it  is  thus  de- 
scribed :  "  In  the  event  of  my  son's  decease,  and 
of  his  wife  Ann,  while  his  widow,  or  in  the  event 
of  her  second  marriage,  I  will  that  my  whole 
estate  shall  be  immediately  divided  into  two 
equal  portions  by  my  trustees,"  etc.  It  is  per- 
fectly manifest  that  there  is  to  be  no  division 
under  these  words  until  two  facts  have  transpired, 
to  wit :  First,  the  son's  death,  and  second,  the 
death  or  second  marriage  of  bis  widow.  It  is 
the  death  of  both,  and  not  of  either  one,  which 
must  precede  division.    In  this  part  of  the  fourth 


is  any  ambiguity  in  the  language  of  the  will,  or 
that  there  was  any  meaning  in  the  mind  of  the  tes- 
tator other  than  that  which  his  own  chosen 
words  clearly  express.  In  the  case  of  Vamer's 
Appeal  (87  Pa.  427),  we  said :  "  it  is  true,  words 
may  in  some  cases  be  supplied  to  carry  out  a  de- 
fectively expressed  intent,  but  not  to  create  an- 
other intent,  where  one  is  distinctly  expressed  by 
the  language  of  the  will.  They  can  be  supplied 
only  in  cases  necessary  to  give  effect  to  the  most 
unquestionable  purpose  of  the  testator."  In  Mc- 
Bride  v.  Smyth  (54  Pa.  245),  we  said : "  It  is  un- 
warranted to  assume  that  something  diflerent 
from  the  clear  meaning  of  the  words  used  was  the 
testator's  intention  when  the  assumption  rests  on 
nothing  in  the  will  itself,  but  S9lely  on  conjec- 
ture." In  this  last  case  the  words  of  the  will 
were  quite  similar  to  those  we  are  considering,  to 
wit,  '<  And  upon  the  youngest  of  my  children 
who  may  be  living  attaining  the  age  of  twenty-one 
years,"  the  estate  was  given,  "  to  such  of  his  chil- 
dren as  might  be  living  at  that  time."  We  said  : 
**  This  isvuot  a  mere  postponement  of  the  time  of  ^ 
enjoyment.  It  is  a  selection  of  individuals  from 
a  class  to  be  donees  of  a  right ;  a  description  of 
persons  not  a  regulation  of  the  interest  given.  It 
is  impossible  to  admit  that  a  gift  to  such  a  num- 
ber of  persons  as  may  meet  a  defined  description 
is  a  gift  to  all  the  persons,  whether  they  meet  the 
description  or  not.  The  rule  of  legal  construc- 
clause  there  are  no  words  of  gift  or  dispositior/,   tion  as  well  as  the  testamentary  intent  in  such 


division  only  being  provided  for.  After  division 
into  two  equal  portions  has  been  made  the  last 
part  of  the  clause  directs  the  distribution  thus : 
"and  that  the  one-half  of  said  estate  thus  divided 
shall  be  distributed  in  equal  proportions  to  the 
children  of  my  son  Edmund  and  his  wife  Ann, 
living  at  the  time  of  their  death  or  said  Ann's 
second  marriage,*^  Here  again,  the  death  of  both 
Edmund  and  Ann  is  fixed  as  a  period  of  vesting. 
It  is  not  the  death  of  either  but  of  both  that 
must  transpire  before  vesting  can  take  place. 
Then  the  persons  who  are  to  take  are  the  children 
of  Edmund  and  Ann,  living  at  the  time  of  their 
death — not  the  death  of  either  but  of  both.  There 
are  no  words  of  gift  except  those  which  also  de- 
scribe the  legatees.  The  fund  is  to  be  distributed 
to  the  children,  etc.  It  is  therefore  not  the  case 
of  a  previous  gift  and  a  postponement  of  the  time 
of  paymenfy  but  an  immediate  and  direct  gift  to 
a  class  of  persons  who  must  fulfil  t^e  description 
contained  in  the  very  words  of  the  gift  in  order 
to  take  it  at  all.  ^They  are  not  donees  in  any 
sense  unless  they  are  children  of  Edmund  and 
Ann,  living  at  the  death  of  Edmund  and  Ann. 
There  is  but  one  such  person,  and  if  the  words 
in  which  the  estate  is  given  are  to  receive  their 
plain,  simple,  inevitable  meaning,  that  one  per- 
son must  take  the  estate. 
It  is  impossible  for  us  to  say  either  that  there 


cases  is  m^U  stated  in  Smith  on  Executory  Inter- 
ests, page  231.  It  is  this:  ^  When  real  or  per- 
sonal estate  is  devised  or  bequeathed  to  such  chil- 
dren or  such  child  or  individualA  as  shall  attain  a 
given  age,  or  the  children  who  shall  sustain  a  cer- 
tain character,  or  do  a  particular  act,  or  be  living 
at  a  certain  time,  without  any  distinct  gift  to  the 
whole  class  preceding  such  restrictive  description, 
so  that  the  uncertain  event  forms  part  of  the  de- 
scription of  the  devisee  or  legatee,  the  interest  so 
devised  is  necessarily  contingent  on  account  of 
the  person.  For  until  the  age  is  attained,  the 
character  is  sustained  or  the  act  is  performed  the 
person  is  unascertained  j  there  is  no  person  an- 
swering the  description  of  the  person  who  is  to 
take  as  devisee  or  legatee.'  If  then  we  are  to 
seek  for  the  intention  of  the  testator  in  the  lan- 
guage of  his  will,  we  must  conclude  he  gave  no 
vested  interest  in  his  residuary  estate  to  any  of 
his  children,  that  the  devises  were  contingent 
and  became  vested  only  when  the  youngest  child 
Hying  attained  the  age  of  twenty-one  years  in 
such  children  as  were  the»  in  life."  And  so  here 
we  are  obliged  to  conclade  that  the  estate  given 
to  the  children  of  Edmund  and  Ann  Holmes  was 
contingent  and  became  vested  only  upon  the 
death  of  both,,  and  in  such  children  as  were  then 

If  there  were  any  need  to  resort  to  the  context 
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of  tlie  will  to  find  support  for  the  foregoing  con- 
clusion it  is  readily  discovered  in  the  fifth  section 
of  the  will.  The  testator  there  disposes  of  the 
other  half  of  the  estate  in  favor  of  his  daughter 
Caroline,  with  power  to  dispose  bj  will  of  the 
whole  of  her  half  to  her  surviving  children  or  their 
lawful  issue,  <^  and  if  no  such  child  or  children  or 
their  lawful  issue  should  be  living  at  the  time  of 
her  death,  then  to  be  distributed"  either  to  her 
brother  Edmund  or  to  his  children  living  at  the 
time, of  her  death.  Here  when  the  testator  wishes 
to  introduce  grandchildren  as  legatees  in  remain- 
der he  does  so  by  appropriate  words.  He  care- 
fully includes  the  lawful  issue  of  such  of  Caro- 
line's children  as  may  be  dead  among  the  ulti- 
mate legatees,  and  again  limits  to  the  children  of 
Edmund,  without  including  their  issue,  the  pos- 
sible enjoyment  of  Caroline's  share  in  the  event 
of  her  total  failure  of  issue.  It  is  impossible  to 
resist  the  conclusion  that  the  testator  knew  well 
how  to  include  grandchildren  as  the  objects  of  his 
bounty  if  he  so  desired,  and  that  when  he  did  not 
do  so  it  was  because  he  did  not  so  intend.  We 
sustain  the  ruling  of  the  Auditing  Judge. 

The  decree  of  the  Court  below  is  reversed  at 

^  the  cost  of  the  appellees  in  the  several  appeals, 

and  the   record  is  remitted,  with  direction  that 

the  distribution  of  the  fund  in  the  Court  below  be 

made  in  accordance  with  this  opinion. 

Opinion  by  Grebn,  J.  h.  c.  o. 


July  »88,  178.  March  27. 1889. 

Morrison  v.  Henderson. 

Mechcmics*  liens  —  Precision  with  which  claim 
must  he  stated — Distinction  between  claims 
filed  under  the  Act  of  June  16, 1836,  and  those 
under  the  Act  c^/*  1868. 

Meohanios'  liens  are  of  two  classes, .  arising  under 
different  Acts  of  Assembly ;  they  are  purely  statutory 
in  their  creation,  and  each  is  required  to  conform 
strictly  to  the  provisions  of  its  own  law. 

A  mechanics'  claim  was  filed  against  **  all  that  cer- 
tain two-story  brick  building,  with  two-story  back 
bnilding  or  addition  attacheid,''  etc.  The  -said  sam 
'*  being  a  balance  of  a  debt  contracted  for  work  and 
labor  done  and  materials  furnished  in  and  about  the 
erection  and  construction  of  a  two-story  back  building 
....  according  to  the  terms  of  the  contract  hereto 
annexed.''  The  said  contract  showed  that  the  work 
done  was  an  alteration  and  addition  to  an  old  build- 
ing: 

Held,  that  this  lien  was  fatally  defective,  sad  was 
properly  stricken  off.  It  was  not  good  under  either 
of  the  classes  of  mechanics'  liens.  It  purports  on  its 
face  to  be  for  a  new  stmotnre,  but  that  is  contradicted 
by  the  fact  that  it  is  filed  against  the  old  as  well  as  the 
new  building,  and  by  the.  further  fact  that  the  an- 
.  nezed  contract  shows  that  the  work  was  doi^,  a^ 
alterations  and  repairs. 


Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphi%  County. 

This  was  a  lien  for  the  erection  and  construc- 
tion of  a  two-story  brick  back  building  or  addition 
to  the  dwelling  house  of  the  defendant,  in  the  city 
of  Philadelphia.  The  following  is  a  copy  of  the 
lien : — 

Samuel  Morrison,  of  the  city  of  Philadelphia, 
hereby  files  this  his  claim  for  the  payment  of  the  sum 
of  one  hundred  and  eighty-three  dollars,  against  all 
that  certain  two  story  brick  building,  with  the  two- 
story  back  building  or  addition  thereto  attached,  and 
lot  or  piece  of  gronnd  and  curtilage  appurtenant 
thereto,  situate  on  the  south westwardly  side  of  Let- 
terly  Street,  at  the  distance  of  one  hundred  and  thirty- 
three  feet  five  and  one-half  inches  southeastwardly 
from  the  gontheastwardly  side  of  Kensington  Avenue, 
in  the  Thirty-first  Ward  of  the  city  of  Philadelphia. 
Containing  in  front  or  breadth  on  the  said  Letterly 
Street  fourteen  feet,  and  extending  of  that  width  in 
length  or  depth  soiitheastwardly  seventy-one  feet  four 
inches,  to  a  certain  fohr-feet-wide  alley  leading  north- 
weatwardly,  and  connecting  with  another  four-feet- 
wide  alley  running  from  said  Letterly  Street  to  Adams 
Street.  The  said  sum  of  one  hundred  and  eighty- 
three  dollars  bein^r  a  balance  of  a  debt  contracted  for 
work  and  labor  done  and  materials  furnished  in  and 
about  the  erection  and  construction  of  a  two-story 
back  building,  at  the  request  of  the  said  Hugh  Hen- 
derson by  the  said  Samuel  Morrison,  continuously 
within  six  months  last  past,  furnished  to  and  supplied 
for  and  towards  the  erection  and  construction  of,  and 
on  the  credit  of,  the  said  building,  according  to  the 
terms  of  the  contract  hereto  annexed,  and  made  part 
hereof,  to  wit:  from  the  twentieth  day  of  October, 
A.  D.  1887,  to  the  thirty-first  day  of  December,  1887, 
which  contract  said  claimant  pra3r8  may  be  taken 
and  considered  as  part  of  this  lien  against  said 
building,  of  which  the  said  Hugh  Henderson  then 
was  and  now  is  the  owner  or  reputed  owner,  and 
the  said  Samuel  Morrison  was  the  contractor  for  the 
erection  of  said  back  bnilding,  and  the  said  Samuel 
Morrison  claims  to  hare  a  lien  on  said  bnilding  and 
the  curtilage  appurtenant  thereto,  for  the  amount  of 
his  claim  from  the  commencement  of  said  building, 
according  to  the  Act  of  Assembly  in  such  cases  made 
and  provided. 

The  following  is  a  copy  of  the  contract  under 
which  the  said  work  was  done : — 

I,  Samuel  Morrison,  agrees  to  put  up  a  back  build- 
ing, two  story  high  ;  first  floor  is  to  be  brought  out  10 
feet,  with  one  window.  Same  height  and  width  as  it 
is  now.  Put  in  a  new  Excelsior  range,  new  sink  and 
dresser,  ailA  water-pipes  removed  to  wherever  required. 
Painting  to  match.  Top  room  to  be  carried  out  10 
feet,  with  6  feet  of  a  hanging  window  at  ^nd.  Bath- 
tub removed  over  R.,  etc.,  and  inclosed  in  with 
lath  and  plaster  ;  doors  painted  to  match  other,  leav- 
ing all  complete.  Yard  water  to  be  removed  10  feet 
further  down,  putting  in  a  new  hydrant.  Bricking 
same  as  it  is.  Putting  up  shed  at  end  of  building, 
boarding  floof,  and  roofing  same,  putting  all  pipes, 
spouts  .  .  •  required  to  complete  same  properly,  for 
the  sum  of  $378,  which  I  agree  to  pay. 

(Signed)  H.  HmrnsRsoir. 

The  claimant  allowed  the  following  credits  on 
account  of  abov^e  contract : — 
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By  cash  paid  on  acooQDt $140  00 

Bj  allowance  agreed  upon  for  asfiamption  by 

defendant  of  the  potting  in  of  range  .  .  35  00 
By  allowance  agreed  npou  for  assumption  by 

defendant  of  plumbing  work     ...»      20  00 

$195  00 

Plaintiff  averred  that  all  of  said  work  con- 
tracted for  has  been  done,  except  the  putting  in 
of  said  range  and  said  plumbing  work,  both  of 
which  defendant  agreed  to  assume  in  considera- 
tion of  the  allowance  of  above  credits. 

A  rule  was  taken  to  strike  off  the  lien  on  the 
ground  that  the  work  being  the  erection  of  an 
addition  to  an  already  existing  building \he  lien 
could  only  be  sustained  under  the  Act  of  1868  ; 
that  the  Act  of  1868  was  repealed  or  "  amended" 
by  the  Act  of  May  18, 1887;  that  the  last-named 
Act  required  the  giving  of  notice  of  intention  to 
file  a  lien,  and  that  no  such  notice  being  averred, 
the  lien  was  defective.  The  Court  made  the  rule 
absolnte,  without  delivering  an  opinion. 

Plaintiff  then  took  this  writ,  assigning  for 
error,  it9ter  oHay  the  action  of  the  Court  in 
making  absolute  the  rule  to  strike  off  the  lien. 

George  W,  Norris,  for  the  plaintiff  in  error. 

The  judgment  of  the  Court  below  striking  off 
this  lien  cannot  be  sustained  unless  this  Court 
can  hold — 

(1)  That  the  lien  is  not  sustainable  under  the 
Act  of  1836. 

(2)  That  the  Act  of  August  1,  1868,  is  abso* 
Intel  J  repealed  by  the  Act  of  May  18,  1887. 

Because — (1)  If  the  lien  is  sustainable  under 
the  Act  of  1836,  it  is  unaffected  by  any  subse- 
quent legislation. 

(2)  (a)  If  the  Act  of  1887  is  supplementary 
to  the  prior  legislation,  the  claimant  here,  not 
asking  its  benefits,  is  not  subjected  to  the  condi- 
tion imposed  upon  those  so  doing. 

(i)  If  the  Act  of  1887  amends,  alters,  or  modi- 
fies the  Act  of  August  1, 1868,  or  any  other  Act, 
except  that  of  1861,  it  is  unconstitutional. 

James  M.  Beck  (F,  Pierce  Buckley  mih  him), 
for  defendant  in  error. 

This  lien  was  rightly  stricken  from  the  record : 
(1)  Because  the  said  claim  was  a  claim  for  re- 
pairs and  alterations;  (2)  Because  the  Act  of 
1868,  which  permits  such  a  lien,  is  necessarily 
amended  and  supplemented  by  the  Act  of  May 
18,  1887,  which  provides  as  a  prerequisite  to  such 
a  lien  that  a  certain  notice  shall  be  given;  (3) 
Because  the  plaintiff's  claim  failed  to  aver  the 
giving  of  such  notice. 

[Mitchell,  J.  I  do  not  think  the  notice 
prescribed  by  the  Act  of  May  18,  1887,  is  re- 
quired of  an  original  contractor,  but  only  of  sub- 
contractors.] 

The  Act  expressly  says  that  to  entitle  any  one 


to  its  benefits,  a  notice  must  be  given.  It  is  not 
limited  to  sub-contractors  or  material-men.  If, 
however,  the  Court  be  of  opinion  that  no  notice 
is  required  of  an  original  contractor,  then  I  shall 
argue,  (1)  that  this  lien  on  its  face  is  for  an  orig- 
inal construction  and  is  therefore  improperly 
filed  against  the  old  building  to  which  it  is  at- 
tached ;  and  (2)  tb^t  it  is  in  part  for  alteration 
and  repairs  and  therefore  should  not  have  been 
included  in  a  lien  for  an  original  construction. 

May  6,  1889.  The  Court.  The  contract 
upon  which  this  claim  is  based  was  evidently 
drawn  by  the  parties  themselves.  It  starts  out 
as  the  contract  of  plaintiff:  ^<  I,  Samuel  Morri- 
son agrees  to  put  up  a  back  building,"  etc.,  and 
after  specifying  what  plaintiff  is  to  do,  and  the 
price,  closes  with  the  words,  "  which  I  agree  to 
pay,"  and  is  then  signed  by  the  defendant,  and 
not  by  the  plaintiff  at  all.  There  may  of  course 
be  a  counterpart,  signed  by  the  plaintiff,  though 
we  have  no  evidence  of  it,  but  I  refer  to  the  con- 
tract only  ^o  illustrate  the  unscientific  nature  of 
the  paper,  and  because  the  same  confusion  of 
thought  has  unfortunately  pervaded  the  claim 
filed. 

The  claim  does  not  refer  to  the  Act  under 
which  it  is  filed,  and  an  examination  of  it  shows ^ 
an  entire  failure  to  follow  consistently  the  require- 
ments either  of  the  statutes  relating  to  original 
erections  and  constructions,  or  those  as  to  addi- 
tions, alterations,  and  i<epairs.  There  is  a  hope- 
less confusion  of  the  two.  On  its  face  it  is  '*  for 
work  and  labor  done,  and  materials  furnished,  in 
and  about  the  erection  and  construction  of  a  two 
story  back  building"  and  therefore  purports  to  be 
for  a  new  structure  under  the  Acts  of  1836  and 
1845.  But  jh  this  view  it  is  bad  because  it  is 
fited  against  ^*  all  that  certain  two  story  brick 
building,  with  the  two  story  back  building,  or 
addition  thereto  attached,"  thus  treating  the  old 
and  the  new  building  as  one,  and  contradicting 
the  averment  that  the  work  done  was  upon  a  new . 
and  independent  structure. 

On  the  other  hand,  the  details  of  what  was 
done,  as  they  appear  in  the  contract,  which  is 
attached  to  the  claim,  show  quite  clearly  that  the 
work  was  really  an  alteration  and  addition  to  an 
old  building.  Regarded  in  this  light  as  properly 
belonging  under  the  statutes  for  alterations  and 
repairs,  the  claim  would  encounter  other  difiicul- 
ties  perhaps  equally  serious. 

But  it  is  unnecessary  to  discuss  these,  because 
it  is  sufficient  for  the  present  case,  that  the  claim  is 
not  filed  for  alteration  and  repair,  but  for  erection 
and  construction.  The  two  kinds  of  claims  arise 
under  different  Acts  of  Assembly,  and  being 
purely  statutory  in  their  creation,  each  would  be 
requfl^  to  conform  to  the  provisions  of  its  own 
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law,  eVen  if  the  difference  between  them  was 
merely  technical.  But  the  difference  is  substan- 
tial in  several  respects,  both  as  to  the  require- 
ments of  the  claim  and  its  consequences,  and  it 
is  therefore  important  that  it  should  be  main- 
tained. 

As  this  claim  was  not  good  under  either  class 
it  was  properly  struck  off.       « 

Judgment  sinned. 

Opinion  by  Mitchell,  J.         w.  m.  s.,  jr. 


Jan.  *89,  239.  April  10, 168». 

Pennsylvania  R.  R.  Co.  v.  Mooney. 

Hatlroads  —  Negligence  —  OontrihtUory  negli^ 
gence — Oro9Hng$ — Ride  of  ^^Miop^  look^  and 
listen:* 

A.,  in  company  with  other  laborers  employed  by  a 
railroad  company,  was  walking  on  the  tra^  to  his 
work.  Jast  before  reaching  a  road  crossing,  without 
gate  or  flagman,  he  walked  to  one  side  to  attend  tb  a 
call  of  nature.  His  companions  passed  on  to  a  point 
about  100  or  150  yards  beyond  the  crossing,  and  one 
of  them,  looking  back,  saw  A.  struck  by  a  passing 
train,  '*  just  about  in  the  act  of  stepping  across  the 
crossing.  ...  In  the  act  of  going  across  the  track  at 
the  crossing.  .  .  .  Right  at  the  crossing,  and  instantly 
struck.''  There  was  no  other  witness  of  the  accident. 
A.  was  killed.  In  a  suit  by  his  widow  and  <^ldren 
against  the  railroad  company  to  recover  damages,  tlie 
theory  of  plaintifliB  was^  that  decedent  was  prnyented 
from  seeing  the  coming  train  by  the  smoke  of  another 
train  which  hugged  the  track  : 

Held^  that  the  decedent  was  either  a  trespasser,  or 
else  guilty  of  contributory  negligence,  and  that  no 
presumption  arose  that  he  had  performed  his  legal 
duty  of  stopping,  looking,  and  listening. 

Held  fmrther^  that  the  theory  of  the  obscuring  of  de- 
cedent's vision  by  smoke  was  completely  disproved  by 
the  distance  at  which  the  witnesses  to  the  accident  ob- 
served it. 

Heid  there/ore,  that  plaintiib  were  not  entitled  to  re- 
cover. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  Margaret  Mooney  et  aUy  widow  and 
children  of  Thomas  Mooney,  deceased,  against 
the  Pennsylvania  Railroad  Company,  to  recover 
damages  for  the  death  of  said  Thomas  Mooney, 
alleged  to  have  been  caused  by  the  negligence  of 
defendant. 

On  the  trial,  before  Finlettbr,  P.  J.,  the  facts 
of  the  case  appeared  to  be  as  follows  :  Mooney 
was  foreman  of  a  gang  of  laborers  who,  for  some 
time  before  the  accident,  had  been  engaged  in 
laying  an  additional  trax^k  upon  the  line  of  the 
railroad.  At  the  time  of  the  accident  their  work 
had  progressed  to  a  point  between  Bristol  and 
Tully town.     On  the  morning  of  the  accident  the 


^\  gang''  had  started  to  walk  along  the  track  from 
Bristol  to  the  point  at  which  they  were  to  con- 
tinue  their  work.  They  were  scattered  along  the 
trackin  small  groups.  Before  reaching  the  point 
at  which  they  were  working,  they  would  cross 
over  **  Green  Lane,"  a  highway  of  the  county. 
Mooney  was  walking  with  Michael  Welsh,  a  co- 
laborer.  "When  within  abont  fifteen  yards  of 
Green  Lane,  Mooney  gave  his  dinner-kettle  to 
Welsh,  and  went  behind  some  sleepers  that  were 
piled  up  along  the  railroad,  for  the  purpose  of  at- 
tending to  the  necessities  of  nature.  Welsh  con- 
tinued on  walking  up  the  track.  The  next  that 
was  seen  of  Mooney  was  by  another  laborer,  Pat- 
rick Archer,  who  saw  Mooney  as  "  he  was  just 
about  in  the  act  of  stepping  across  the  crossing," 
when  he  was  struck  by  a  coming  train  and  killed. 
Evidence  was  introduced  to  show  that  smoke 
from  another  locomotive  hugged  the  ground  and 
obscured  vision.  Welsh,  however,  had  gotten 
about  one  hundred  and  fifty  jrards  beyond  Green 
Lane  when  he  heard  the  whistle  and  saw  the 
train  below  the  crossing,  ^<  a  quarter  of  a  mile  or 
more ;"  and  Archer,  the  witness  who  saw 
Moohey  struck,  saw  one  hundred  and  fifty  yards. 
It  appeared  that  there  was  no  fiagman  or  gate  at 
the  crossing. 

Defendant  requested  the  Court  to  charge,  inter 
alia,  as  follows : — 

(6)  Under  all  the  evidence  in  this  case,  your 
verdict  must  he  for  the  railroad  company  defend- 
ant.    Refueed. 

The  Court,  in  its  general  charge,  left  to  th^ 
jury  the  questions  of  negligence  and  contributory 
negligence.    . 

Verdict  and  judgment  for  plaintifis  in  the  sum 
of  $8000.  Defendant  thereupon  took  this  writ, 
assigning  for  error,  inter  cdia^  the  answer  to  the 
above  point,  and  the  charge  of  the  Court  as 
above. 

David  W.  Sellers  {Gavin  W.  Hart  with  him), 
for  the  plaintiff  in  error. 

Under  the  circumstances  the  conduct  of  the 
decedent  precluded  recovery. 

R.  R.  Co.  p.  Norton,  24  Pa.  St.  465. 
Mulherrin  v.  R.  R.  Co.,  81  Id.  366. 
R.  W.  Co.  V.  Collins,  87  Id.  405. 
Cummings  o.  R.  R.  Co.,  92  Id.  82. 
Cauley  v.  R.  R.  Co.,  95  Id.  398. 
Cauley  v,  R.  R.  Co.,  98  Id.  498. 
Moore  v.  R.  R.  Co.,  99  Id.  301. 
Moore  o.  R.  R.  Co.,  108  Id.  349. 

David  H.  Ross  and  Charles  F,  Warwick  (James 
Harland  with  them),  for  defendants  in  error. 

Jn  the  total  absence  of  testimony  on  the  point 
it  mast  be  presumed  that  decedent  exercised  such 
care  as  the  circumstances  required. 

Brown  v.  Penna.  R.  R.,  39  Leg.  Int.  179. 
Railroad  v.  Weber,  76  Pa.  8t.  157. 

May  6,  1889.  The  Court.  There  was  no 
evidence  but  that  of  the  plaintiff  on  the  trial  of 
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this  case.  Three  witnesses  were  examined  who 
were  present  at  the  occurrence  of  the  accident, 
bot  only  one  of  the  three  saw  and  described,  the 
actual  collision  which  caused  the  death  of  the 
plaintiff's  husband.  It  was  testified  by  all  the 
witnesses  that  the  deceased  and  several  others, 
all  in  the  employ  of  the  defendant,  were  walking 
along  the  railroad  track  on  their  way  to  do  some 
work  on  the  road.  The  deceased  left  the  track 
shortly  before  reaching  Green  Lane  crossing  to 
attend  to  a  call  of  nature.  No  witness  seems  to 
have  observed  his  return  to  the  ti;ack  and  no  one 
describes  it.  Archer,  the  only  witness  who  saw 
the  very  fact  of  the  collision,  thus  describes  it : 
"  Q.  Where  were  you  at  the  time  of  the  accident? 
A.  About  one  hundred  or  perhaps  one  hundred 
and  fifty  yards  below  the  crossing  to  the  best  of 
my  knowledge.  I  didn't  measure  it,  but  to  the 
b^  of  my  knowledge."  .  .  .  **Q.  Did  you  see 
Mooney  struck  by  that  passenger  train  ?  A,  Yes, 
sir.  Q.  Where  was  he  at  the  time  he  was  struckf^ 
to  the  best  of  your  knowledge?  A.  To  the  best 
of  my  knowledge  he  was  just  about  in  the  act  of 
stepping  across  the  crossing."  •  .  .  *'  Did  you 
see  from  where  Mooney  came?  A.  No,  sir. 
Q.  He  was  just  walking  along  the  track  then 
the  same  as  the  rest  of  you?  A.  No,  sir. 
Q.  What  was  he  doing  ?  A.  He  was  in  the  act 
of  going  across  the  track  at  the  time  I  saw  him. 
There  was  a  man  walked  with  me,  and  the  track 
I  was  walking  on  was  just  only  made.  I  was 
walking  along  and  the  man  made  the  remark. 
Q.  What  did  you  see  ?  A.  At  the  time  I  saw. 
him  be  was  just  struck  by  the  train.  Q.  And 
he  was  struck  by  the  train  at  this  crossing? 
A.  To  the  best  of  my  knowledge;  I  judge  it  was 
about  the  crossing.  Q.  Are  you  positive  of  it? 
A.  To  the  best  of  my  knowledge«  Q.  Are  you 
positive  of  it  ?  A.  Yes,  sir ;  for  we  examined  it 
there  the  next  day — that  afternoon.  Q.  How 
was  it  that  you  did  not  see  where  Mooney  came 
from  if  you  saw  him  struck  ?  .  A.  This  man 
made  the  remark  to  me  first  walking  down ;  I 
happened  to  look  up.  Q.  And  you  looked  up 
and  saw  Mooney  right  at  the  crossing  and  in- 
stantly struck  ?     A.  Yes,  sir." 

The  witness  Mulheam  says  nothing  about  see- 
ing Mooney  until  after  he  was  struck,  and  the 
only  remaining  witness,  Welsh,  said  he  had  passed 
on  about  one  hundred  or  one  hundred  and  fifty 
yards  beyond  Green  Lane  crossing  when  the 
aeeident  oocorred,  and  that  he  did  not  see  the 
killingy  and  that  he  next  saw  Mooney's  body 
about  ninety  feet  on  the  other  or  western  side  of 
the  crossing.  Neither  Welsh  nor  Mulhearn  saw 
the  actual  collision,  and  the  only  witness  to  that 
Uici  was  Archer,  ^e  whole  of  whose  testimony 
on  that  subject  is  quoted  above.  The  considera- 
tion of  the  case  becomes  very  much  simplified  in 
view  of  the  state  of  the  testimony  upon  this  vitat 


subject.  There  was  much  contention  in  the 
argument  as  to  whether  Mooney  was  walking 
along  the  track  and  on  it,  or  across  it  on  the 
highway  called  Green  Lane,  at  the  moment  he 
was  struck.  It  is  difficult  to  understand  how  he 
came  to  be  crossing  the  track  transversely  on  the 
highway,  when  he  and  all  the  others  were  pro- 
ceeding lengthwise  along  the  track  on  the  way  to 
their  work,  but  Archer  testifies  to  it,  and  although 
he  says  he  was  one  hundred  to  one  hundred  and 
^hj  yards  away,  he  says  he  saw  Mooney  as  he 
was  struck,  and  that  he  was  at  that  moment 
crossing  the  track. 

It  matters  but  little  however  whether  Mooney 
was  crossing  the  highway  lengthwise  and  be- 
tween the  rails  of  the  track,  or  crossing  the  rail- 
road and  between  the  rails  in  the  highway,  at  the 
moment  he  was  struck.  He  was  on  the  track  or 
he  would  not  have  been  struck.  If  he  was 
crossing  the  highway  he  was  a  trespasser  and 
there  could  be  no  recovery,  and  if  he  was  cross- 
ing the  track  he  was  guilty  of  most  manifest 
contributory  negligence  in  stepping  upon  the 
track  immediately  in  front  of  an  approaching  en* 
gine.  We  have  passed  decisively  upon  these 
facts  in  a  number  of  our  recent  decisions.  In 
Carroll  v,  Penna.  B.  R.  Co.  (12  Weekly  Notes, 
348)  we  held  there  could  be  no  re6overy  although 
the  plaintiff  testified  that  before  he  stepped  upon 
the  track  he  stopped  and  looked  and  listened  but 
neither  saw  nor  heard  the  approaching  train. 
We^d  :  ^<  The  injury  sustained  by  tl^e  plaintiff 
was  attributable  solely  to  his  own-  gross  careless- 
ness. It  is  in  vain  for  a  man  to  say  that  he 
looked  and  listened  if  in  despite  of  what  his  eyes 
and  ears  must  have  told  him  he  walked  directly 
in  front  of  a  moving  locomotive."  Similar  cases 
are  Monongahela  City  9.  Fischer  (111  Pa.  9), 
Mulherrin  r.  Railroad  Co.  (81  Id.  866),  Moore 
V.  Railroad  Co.  (108  Id.  349),  B.  &  O.  R.  R. 
Co.  V.  Schwindling  (101  Id.  258),  Penna.  R.  R. 
Co.  V.  BeU  (122  Id.  58). 

In  the  present  case  there  was  no  proof  that 
Mooney  stopped,  looked,  or  listened  before  step- 
ping up  on  the  track.  In  this  respect  the  plain- 
tifi^s  case  has  nothing  to  sustain  it  but  the  pre- 
sumption that  the  deceased  performed  his  legal 
duty  of  stopping,  looking,  and  listefiing,  but  that 
presumption,  slight  and  faint  at  the  best  in  this 
class  of  cases,  is  completely  overborne  by  the  af- 
firmative proof  to  the  contrary  that  he  was  struck 
the  moment  he  set  foot  on  the  track. 

It  is  impossible  that  he  could  have  looked  and 
listened  when  the  indisputable  fact  is  that  he 
stepped  on  the  track  immediately  in  front  of  an 
approaching  locomotive.  In  the  very  recent  case 
of  Mar  land  v.  The  Pittsburgh  and  Lake  Erie  R. 
R.  Co.  (23  Weekly  Notes,  98),  we  said :  "  On 
the  trial  of  this  case  the  plaintiff  testified  that  he 
ste{)p^d  upon  the  track  and  was  instantly  struck 
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and  injured.  It  is  true  be  said  he  looked  up 
and  down  the  track  and  saw  nothing,  but  it  is 
necessarily  true  also  that  if  he  made  use  of  his 
eyesight  he  must  have  seen  the  apptx)aching  train. 
He  could  not  possibly  look  along  the  track  in  the 
direction  6f  the  approachiiig  train  and  fail  to  see 
it,  since  bis  presence  on  the  track  and  the  collis- 
sion  were  simultaneous." 

It  was  suggested  in  the  argument  of  the  case 
at  bar  that  Mooneyes  view  of  the  approaching 
train  might  have  been  obscured  by  the  smoke  of 
another  train  which  was  passing  in  the  opposite 
direction  and  whicb,  it  was  said  by  some  of  the 
witnesses,  hugged  tbe  track.  But  that  theory  is 
entirely  dispelled  by  tbe  affirmative  testimony 
of  Archer,  tbe  plaintiff's  chief  witness,  who  tes- 
tified that  be  saw  the  train  strike  Mooney  al- 
though he  was  a  hundred  to  a  hundred  and  fifiy 
yards  away.  Moreover  the  law  requires  a  listen- 
ing, as  well  as  a  lo<^ing,  for  a  coming  train, 
and  obscuration  of  vision  is  no  defence  against  a 
failure  to  listen.  These  considerations  sustain 
tbe  seventh  assignment  of  error  and  it  is  unneces- 
sary to  consider  tbe  others. 

Judgment  reversed. 

Opinion  by  Grben,  J.  l.  l.,  Jr. 


Jan.  '89, 137. 


Pereyra'8  Appeal. 


Apnl  1, 1889. 


AUome^$'€U4aw — Partition — Go9t$  in —  Counsel 
fees — Refusal  of — Appetd  from^  not  Mowed 
to  counsel^  bid  to  plaintiffs  or  petitioners — 
Act  of  April  27,  1864,  §  1. 

The  provision  of  the  Act  of  April  27, 1864,  §  1  (P.  L. 
641),  that  *' the  costs  in  all  cases  of  partition  .... 
with  a  reasonable  allowance  to  the  plaintiffs  or  peti- 
tioiiers  for  ooonsel  fees,  to  be  taxed  hy  the  Coart,  or 
Tinder  its  direction,  shall  be  paid  by  all  the  parties  in 
proportion  to  their  several  interests,"  is  a  provision  in 
relief  of  the  plaintiff  or  petitioner  who  is  primarilj  lia- 
ble for  such  counsel  fees,  and  not  in  favor  of  the  coun- 
sel, and  therefore  the  ooansel  employed  in  a  partition 
proceeding  has  no  status  to  appeal  (rom  a  decree  of  a 
Court  refusing  to  allow  such  counsel  fees. 

Appeal  of  Jules  £.  Pereyra  from  a  decree  i3^ 
tbe  Common  Pleas  No.  8,  of  Philadelphia 
County. 

Bill  in  equity,  praying  a  partition  of  real  estate 
wherein,  Catbarine  Edwards  was  complainant, 
and  Mary  Sefer,  John  G.  Bennett,  James  B. 
Simpson  and  Saxtdi  Simpson,  his  wife,  in  right  of 
said  Sarah,  Lewis  K.  Bennett  and  James  H. 
Bennett  were  respondents. 

In  this  case,  the  bill  was  taken  pro  confsssoy 
and  subsequently  on  motion  of  tb^  appellant,  vfao 
was  the  counsel  for  tbe  complainant  in  the  par- 


tition  proceeds,  tbe  Court  appointed  Thomas  B. 
Reeves,  Esq.,  as  Master,  to  make  sale  of  tbe  real 
estate  and  divide  the  proceeds  among  the  parties 
entitled.  The  sale  was  duly  made  for  $6805. 
Before  tbe  Master  tbe  appellant  claimed  $500  for 
services  rendered  Mrs.  Edwards  from  the  first 
day  of  August,  1885,  to  June  12,  1888.  The 
Master  thereupon  took  testimony  as  to  tbe  quan- 
tity and  quality  of  tbe  services  rendered,  asd 
filed  a  report  allowing  tke  lee  of  $500. 

Exceptions  to  this  report  were  taken  by  the  re- 
spondents, and  said  exceptions  were  sustained  by 
the  Court  below,  on  tbe  ground  that  <'  the  Court 
is  of  opinion  that  the  attorney  for  complainant 
has  not  acted  in  good  faith  to  tbe  estate." 

Tbe  Master  thereupon  withdrew  bis  report  for 
the  purpose  of  amendment,  and  then  filed  an 
amended  report  wherein  be  said,  inter  cdia :  <'  Tbe 
Master  further  reports  that  be  has  declined  to  al- 
low any  fee  to  the  counsel  for  the  plaintiff,  pre- 
ferring to  leave  the  entire  matter,  under  Act  of 
1864,  to  tbe  Court  ip  whom  is  vested  by  said  Act 
the  power  to  determine  tbe  amount  of  fee  to  which 
attorney  for  plaintiff  is  entitled." 

Exceptions  to  this  report  were  filed  by  tbe  ap- 
pellant, on  tbe  ground  that  the  Master  erred  in 
refusing  to  allow  the  counsel  fee  claimed,  and  in 
referring  tbe  matter  to  tbe  Court.  These  excep- 
tions were  dismissed  and  tbe  report  confirmed  by 
the  Court  without  an  opinion  and  without  the 
allowance  of  any  counsel  fee.  Whereupon  the 
said  Jules  E.  Pereyra  took  this  appeal  assigning 
for  error  tbe  action  of  tbe  Court  in  refusing  him 
tbe  counsel  fee  of  $500,  and  in  not  allowing  a 
reasonable  counsel  fee. 

F.  Carroll  Brewster  and  K  Hunn  Hanson 
(David  W.  Sellers  with  them),  for  tbe  appellant. 

S.  N,  Bichj  for  tbe  appellees. 

May  6,  1889.  Thb  Court.  Upon  a  careful 
reading  of  the  evidence  we  find  nothing  to  justify 
tbe  charge  of  bad  faith  on  the  part  of  Mr.  Per- 
eyra. That  he  rendered  valuable  servicea  in 
conducting  the  proceedings  in  partition  is  un- 
doubted,  and  either  Catharine  Edwards  his  client 
or  tbe  estate  of  Mary  Wilson,  deceased,  should 
compensate  him.  He  may,  from  lack  of  experience 
or  other  cause,  have  over-estimated  the  value  of 
bis  services,  or  he  may  have  embraced  in  his 
claim  items  which  were  properly  chargeable  to 
bis  own  client  alone,  but  the  partition  was  con- 
ducted to  a  successful  conclusion,  and  be  is  cer- 
tainly entitled  to  a  reasonable  compensation  from 
some  source  for  the  services  actually  rendered  in 
tbe  partition.  The  fact  that  he  claimed  too  much, 
is  no  reason  why  he  should  receive  nothing.  Tbe 
whole  matter  was  for  tbe  Court,  upon  a  dispas- 
sionate consideration  of  tbe  evidence,  and  tbe 
amount  and  value  of  tbe  services  rendered. 
I     But  we  cannot  see  that  tbe  appellant  has  any 
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standing  in  this  Court  to  complain  of  the  decree. 
The  appellant's  claim  is  under  the  first  section  of 
the  Act  of  April  27,  1864  (Purd.  Dig.  1295,  pL 
35),  which  provides  as  follows :  ''  The  costs  in  all 
cases  of  partition  in  the  Common  Pleas  or  Or- 
phans' Courts  of  the  Commonwealth,  with  a  rea- 
sonable allowance  to  the  plaintiffs  or  petitioners 
for  counsel  fees  to  be  taxed  bj  the  court,  or  under 
its  direction,  shall  be  paid  by  all  the  parties  in 
proportion  to  their  several  interests."  This  allow 
ance  it  will  be  seen  is  to  be  made  to  the  plaintiflT 
or  petitioner,  not  to  the  counsel ;  it  is  a  provision 
in  relief  of  the  party  to  pay  counsel  fees,  and  if 
Catharine  Edwards  the  plaintiff  is  satisfied  with 
the  decree,  we  cannot  see  that  the  counsel  has 
any  legal  status  here  on  an  appeal.  There  is  no 
judgment  or  decree  oigainst  Mr.  Pereyra  from 
which  an  appeal  will  lie.  If  an  allowance  had 
been  made,  it  would  not  have  been  in  his  favor, 
but  in  relief  of  his  client,  and  in  her  favor,  and 
the  refusal  to  make  the  allowance  is  a  decree 
against  her.  Mr.  Pereyra,  in  the  absence  of  any 
statutory  provision  made  for  him,  must  look  to  his 
client ;  if  she  declines  to  be  reimbursed,  he  can- 
not complain.  A  reference  to  Snyder's  Appeal 
(54  Pa.  67) ;  Grubb's  Appeal  (82  Id.  23)  ;  The 
Fidelity  Co.'s  Appeal  (108  Id.  340),  and  Biles's 
Appeal  (119  Id.  105)  will  show  that  the  practice 
is  in  conformity  with  this  view  of  the  law.  The 
legal  principled  which  govern  the  rights  of  all 
parties  in  interest  are  similar  to  those  declared  in 
McAllister's  Appeal  (59  Pa.  204),  relating  to  at. 
tomey's  commissions  for  collection,  etc.  The  ob- 
ligation in  the  case  cited  is  created  by  contract, 
whilst  in  this  case  it  exists  by  statute,  but  in  both 
it  stands  upon  the  force  of  the  words  imposing  it, 
and  the  legal  effect  14  the  same. 

For  the  reasons  stated,  we  cannot  see  our  way 
clear  to  sustain  this  appeal. 

The  appeal  is  therefore  dismissed  at  the  cost 
of  the  appellant. 

Opinion  by  Clark,  J.  0.  k.  z. 


July  '88,  117.  April  16, 1889. 

Davenport  v.  Jones. 

Writ  of  error — Ejectment — Act  of  June  24, 1885 
— Oommieeionere*  $ale$ — Practice, 

A  ihH  of  error  will  not  He  to  a  proceeding  not  ao- 
oordhig  to  the  ooune  of  the  oommon  law,  unless 
specially  provided  for  by  statute. 

A  writ  of  error  will  not  lie  to  the  aotfon  of  a  Court 
■laklog  absolute  a  rule,  obtained  under  the  provisions 
of  the  Act  of  June  24,  1885  (P.  L.  152),  hj  the  claim, 
tots  in  possession  of  a  tract  of  land  upon  the  par- 
chasers  thereof  at  a  commissioners*  sale  to  bring  aa 
ictlon  of  ejeotment  therefor  within  ninety  days. 


All  questions  as  to  said  proceedings  including  the 
question  of  the  constitutionality  of  said  Act  may  per- 
haps afterwards  arise  upon  writ  of  error  to  a  final 
judgment  in  an  action  of  ejectment  brought  either 
within  said  period  of  ninety  days  or  thereafter. 

Error  to  the  Common  Pleas  of  Luzerne  County. 

Petition,  by  John  Jones  et  a/.,  under  the  pro- 
visions of  the  Act  of  June  24, 1885  (P.  L.  152), 
for  a  rule  on  Asher  L.  Davenport  and  A.  Byron 
Davenport  to  bring  an  action  of  ejectment  for 
certain  land  within  ninety  days  or  show  cause 
why  the  same  should  not  be  brought.  An  an- 
swer  was  filed  and  depositions  taken.  After 
hearing  the  Court  made  tlie  rule  absolute,  Wood- 
ward, J.,  filing  the  following  opinion  :—- 

*'  This  petition  is  founded  on  the  Act  of  June 
24,  1885  (P.  L.  152),  and  the  only  question  of 
importance  raised  by  the  petition  and  the  answer 
thereto  seems  to  be  this :  Are  the  petitioners,  in 
possession  ^f  the  premises  *  by  occupany,  lease, 
coverture,  or  otherwise?'  If  this  question  be 
answered  in  the  affirmative  by  the  evidance  then 
the  plaintiffs  are  entitled  to  have  granted  a  rule 
on  the  defendants  to  bring  their  action  of  eject- 
ment within  ninety  days  from  the  time  the  rule 
shall  be  made  absolute.  If  the  evidence  does  not 
establish  such  a  possession  in  the  plaintiffs  as  the 
Act  defines,  then  they  are  not  entitled  to  have 
the  order  which  they  ask  for. 

"  Without  going  into  the  merits  of  the  contro^ 
versy  as  to  the  title  to  that  portion  of  the  Phineas 
Bradley  tract  nOw  in  dispute,  or  expressing  any 
opinion  upon  the  subject,  which  might  amount  to 
a  prejudgment,  we  content  ourselves  with  the 
statement  that  the  depositions  show : — 

"  First.  That  at  the  time  of  filing  the  present 
petition  the  plaintiffs  were  in  possession  of  that 
portion  of  the  Phineas  Bradley  tract  in  dispute, 
and  had  erected  thereon  a  saw-mill,  a  dwelling 
bouse,  and  a  bam. 

"  jSecond.  That  the  tract  of  land  of  which  the 
premises  in  dispute  form  a  part  was  sold  to  the 
defendants  by  the  commissioners  of  Luzerne 
County  at  a  commissioners'  sale  on  the  5th  of 
November,  1885,  and  that  this  sale  was  followed 
by  a  deed  to  them  acknowledged  December  24, 
1885. 

"  These  facts  being  clearly  established  by  the 
depositions  it  is  not  necessary  for  us  to  consider 
any  of  the  questions  which  relate  to  the  validity 
of  the  title,  either  of  the  plaintiffs  or  the  defend- 
ants, or  the  efiect  of  the  proceedings  in  equity 
heretofore  had  relative  to  the  continuance  of  the 
injunction. 

*^The  rule  is  made  absolute." 

The  respondents  thereupon  took  this  writ,  as- 
signing for  error  the  action  of  the  Court  and 
particularly  in  not  holding  that  the  Act  of  As^ 
aeadbly  of  June  24, 1885,  was  opposed  to  the  pro- 
vmcfOB  of  the  Constitution  of  the  United  States 
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and  of  this  Commonweidth  securing  the  right  of 
trial  by  jury;        ' 

Q,  A,  GcUtis  {Miohad  Cannon  with  him),  fbr 
plaintiffs  In  error. 

George  R.  Bedford  and  Alexander  Famkam, 
for  defendants  in  error. 

The  Act  of  Assembly  provides  for  no  writ  of 
error  or  appeal.  The  judgment  entered  in  the 
proceeding  is  not  iinaland  conclusive  upon  the 
ultimate  rights  of  the  parties.  The  time  to  meet 
the  question  raised  here  would  be  when  we  in- 
voke the  order  made  in  this  proceeding  as  a  bar 
to  an  action  of  ejectment  that  may  be  hereafter 
brought  against  us  by  the  plaiatiffs  in  error.  If 
the  latter  never  attempt  to  bring  such  action 
they  are  not  harmed  by  having  this  order  stand 
upon  the  record.  If,  on  the  other  hand,  they  do 
at  any  time  institute  an  action  of  ejectment,  and 
the  defendants  in  error  then  set  up  this  order,  it 
will  be  quite  early  enough*  for  this  Court  to  pass 
upon  the  propriety  of  the  action  of  the  Court  be* 
low.  Meantime  it  is  a  mere  abstract  question 
which  tnis  Court  will  hardly  care  to  occupy  time 
in  either  discussing  or  deciding. 

May  6, 1889.  The  Court.  This  proceeding 
under  the  Act  of  June  24,  1885  (P.  L.  152),  is 
not  according  to  the  course  of  the  common  law. 
It  is  well  settled  that  a  writ  of  error  does  not  lie 
in  such  cases  unless  it  is  expressly  provided  for. 
No  such  provision  appears  to  have  been  made 
either  in  that  or  any  other  Act.  It  follows, 
therefore,  that  the  questions  intended  to  be  raised 
are  not  properly  before  us.  They  may,  perhaps, 
arise  hereafter  on  writ  oferror  to  final  judgment  in 
the  action  of  ejectment,  in  case  the  same  is  brought 
either  within  the  time  required  by  the  Act  or 
afterwards,  and  the  judgment  is  adverse  to  plain- 
tiffs in  err6r  ;  but  inasmuch  as  there  is  nothing 
properly  before  us,  at  present,  we  forbear  to  ex- 
press any  opinion  on  the  subject. 

Writ  of  error  quashed. 

Opinion  by  Stbbbett,  J.  l.  l.,  jr. 


Jan.  »89,  49.  AprU  15, 1889. 

Shiffer  v.  Broadhead. 

Referees — Luzerne  County — Acts  of  April  6, 
1869,  March  28,  1870,  and  June  22,  1871— 
Recommittal  of  report  —  Acknowledgment  — 
Form  of — hffect  of  before  justice  of  the  peace 
' — Trespass  for  cutting  and  carrying  tinwer — 
Action  for  treble  damages  therefor — Right  of 
entry  for  other  purposes^  no  defence. 

Under  Che  Act  of  June  22,  1871  (P.  L.  1363),  pro- 
viding that  in  proceedings  before  Referees  in  Luzerne 
County  ^*  it  shall  be  the  daty  of  the  Court  of  Coinfiioi& 


Pleas  to  hear  and  decide  upon  all  exceptions  so  filed, 
to  the  report  of  the  Referee,  reserving  to  the  Court,  how- 
ever, ,the  power  of  committing  the  report  again  to  the 
Referee,  should  justice  require  It,"  the  said  Court  has 
th0  power  to  recommit  a  report  of  a  Referee  in  which  the 
Referee  had  found  that  it  was  impossible  to  ascertain 
a  certain  disputed  fact,  viz.,  the  age  of  trees  at  a  cer- 
tsSn  date,  with  instructions  to  take  further  evidence 
and  report  thereupov. 

Articles  of  agreement  for  the  sale  of  standing  timber, 
dated  October  18,  1867,  were  acknowledged  November 
27,  1884.  by  B.,  the  subscribing  witness,  before  a  jus- 
tice of  the  peace,  the  witness  deposing  '*  that  he  was 
present  and  did.  see  the  above-named  A.  seal  and,  as 
his  act  and  deed,  deliver  the  said  agreement,  and  that 
he,  the  said  B.,  did  thereupon  subscribe  his  name  as 
a  witness  to  the  same.'*  The  articles  were  recorded 
November  28,  1885  : 

Heldj  that  this  agreement  wss  sufficiently  proved  to 
make  the  record  thereof  competent  evidence. 

In  an  action  of  trespass  brought  in  1885  to  recover 
treble  damages,  under  the  Act  of  March  27,  1824  (8 
Sm.  283),  for  entering  upon  land  and  cutting  and  con- 
verting growing  timber  thereon,  done  in  the  year 
1885,  the  defendants  justified  under  the  purchase  in 
1867  from  the  plaintiff's  grantor,  the  then  owner  of  tbe 
land,  of  **  all  the  white  pine  and  hemlock  timber  now 
being,  standing,  or  growing  upon  that  certain  lot  of 
land,  etc."  The  case  was  referred  to  a  Referee,  who 
found  that  by  custom  the  above  contract  would  onlj 
convey  the  standing  and  growing  trees  of  or  exceeding 
a  certain  diameter ;  that  of  the  trees  cut  69  were  of 
that  or  a  greater  diameter  in  1867,  while  the  remain- 
ing 314  were  of  a  less  diameter  in  1867.  The  Referee 
found  as  a  conclusion  of  law  that  as  the  defendants 
had  a  right  of  entry  to  cut  said  69  trees,  the  plaintiff 
was  not  entitled  to  recover  in  this  form  of  action,  and 
recommended  a  judgment  in  fi&vor  of  defendants  and 
against  the  plaintiff  of  no  cause  of  action.  Exceptions 
to  this  report  were  dismissed  by  the  Court,  the  report 
confirmed,  and  judgment  accordingly  entered  for  the 
defendants.     On  writ  of  error : 

Held^  that  the  defendants'  right  of  entry  on  the 
premises  at  the  time  the  cutting  was  done  was  not  a 
ri^ht  of  entry  for  all  purposes,  and  that  in  cutting 
trees  to  which  they  had  no  right  they  became  tres- 
passers, and  as  such  liable  in  this  form  of  action. 

Error  to  the  Common  Fleas  of  Luzerne  County. 

Trespass  vi  et  armisy  de  bonis  asportcUis,  and 
quare  clausum  fregit^  wherein  J.  B.  Shiffer  was 
plaintiff,  and  John  A.  Broadhead,  Abeam  Bellas, 
Wm.  Bellas,  Roland  Bellas,  Albert  Dubois,  Jacob 
Sax,  George  Sax,  and  A,lbert  Magrum  were  defend- 
ants. 

The  case  was  referred,  under  the  Acts  of 
April  6,  1869,  §  1  (P.  L.  729),  March  23,  1870 
(P.  L.  540),  and  June  22,  1871  (P.  L.  1363), 
regulating  arbitrations  in  Luzerne  County,  to 
O.  F.  Nicholson,  Esq.,  as  Referee.  Befove  the 
Referee  the  following  facta  appeared  :  On  Janu- 
ary 24,  1885,  one  Gilbert  Shiffer  conveyed 
certain  land  in  fee  to  J.  B.  Shiffer,  the  plaintiff. 
Between  January  12,  1885,  and  March  5,  1885, 
the  defendant,  John  A.  Broadhead,  assisted  by 
the  other  defendants,  his  employ^,  entered  upon 
this  land  and  cut  down  and  converted  to  their  own 
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use  certain  white  pine  trees  of  the  value  of 
$171.75.  The  defendants  to  justify  their  action 
offered  in  evidence  the  following  record : — 

'*  Articles  of  agreement  made  and  entered  into  this 
18th  day  of  October,  A.  D.  1867,  between  John  A. 
Broadhead,  of  the  one  part,  and  Gilbert  Shiffer,  of  the 
other  part,  as  follows  :  The  said  ShUfer  hereby  cov^ 
nants  and  agrees  to  sell  said  Broadhead  a^l  the  white 
pine  and  hemlock  timber  (and  no  other)  now  being, 
standing  or  growing  npon  that  certain  lot  ^of  land 
aitaate  in  Back  Township,  known  as  the  Broadhead 
lot  (with  all  the  rights  and  privileges  of  ingress  and 
6gr<«8  to  and  from  the  same  for  the  purpose  of  cutting 
and  hauling  the  same),  for  the  sum  of  five  hundred 
dollars. 

•*In  witness  whereof  the  said  parties  have  here- 
unto set  oar  hands  and  seals  the  day  and  year  afore-* 
said.  GiLBBBT  SHIPF3B.  [Seal.] 

J.  A.  Broadhead.  [Seal.] 

'*  Sealed  and  delivered  in  presence  of 
[U.  S.  6ct.  Stamp.]  A.  B.  Windbr." 

To  this  was  appended  the  following  acknow- 
ledgment : — 

"Luzerne  County ^  s$: 

**  Be  it  remembered,  that  on  the  27th  day  of  No- 
vember, 1884,  before  me,  an  alderman  of  the  ciiy  of 
T^ilkea-Barre,  and  ear  officio  justice  of  the  peace,  in  and 
for  said  ooanty,  personally  came  A.  B.  Winder,  the 
sabscribing  witness  to  the  above  agreement,  and  being 
doly  sworn  according  to  law,  doth  depose  and  say, 
that  he  was  present  and  did  see  the  above-named 
Gilbert  Shiffer  seal,  and  as  his  act  and  deed,  deliver 
the  said  agreement,  and  that  he,  the  said  A.  B. 
Winder,  did  thereupon  subscribe  his  name  as  a  wit- 
ness to  the  same. 

'*  In  testimony  whereof  I  have  Ksrennto  set  my  hand 
and  seal  the  day  and  year  first  above  written. 

•*A.  B.  Winder.  [Seal.] 

"  Affirmed  and  subscribed  before  me  this  28th  No- 
vember, 1884.  W.  S.  Parsons,  Alderman." 

This  paper  so  acknowledged  had  been  recorded 
in  the  recorder's  office  on  November  28,  1885. 

This  record  was  objected  to  by  the  plaintiff 
''  because  it  does  not  appear  in  the  certificate  of 
probate,  either  that  the  grantor  in  the  said  deed 
was  dead  or  could  not  be  had  for  the  pui^pose  of 
acknowledging  the  deed,  and  therefore  the  record 
offered  is  iM>t  constructive  notice  to  a  subsequent 
parchaser  and  the  same  is  void.*'  Objection 
overruled  and  evidence  admitted.  Exception. 
(Second  aadgnment  of  error.) 

The  plaintiff  then  proved  by  various  wit- 
nesses that  in  the.  years  1868-1870,  Broadhead 
had  cut  all  the  white  pine  and  hemlock  timber 
then  standing,  ten  inches  and  upwards  in  diame- 
ter ;  that  theft  and  for  a  long  time  prior  thereto 
by  the  custom. of  the  country  pine  and  hemlock 
trees  less  than  ten  inches  in  diameter  at  the  top 
of  a  k^  twelve  feet  long  first  out  from  the  stump, 
were  not  r^arded  or  used  as  timber  trees  nor 
med  for  mechanical  or  building  purposes.  That 
between  1870  and  1885  Broadhead  had  only 
taken  about  8000  feet  of  white  pine  from  this 
land,  and  that  was  taken  in  1870  when  he  was 


occupying  the  land,  as  tenant,  and  most  of  it  was 
used  in  repairing  fences  and  buildings ;  that  in 
the  winter  of  1870  Broadhead  told  Gilbert 
Shiffer  "  that  they  had  all  the  timber  cut;"  and 
by  the  testimony  of  Gilbert  Shiffer  himself,  there 
was  a  contemporaneous  oral  agreement  between 
him  and  Broadhead  that  Broadhead  under  the 
above  contract  should  only  take  trees  fit  for  the 
SHW  and  merchantable  purposes.  Broadhead  de* 
nied  this  contemporaneous  agreement  and  his 
statement  in  1870  that  all  the  timber  had  been 
taken. 

,  The  Referee  found  that  the  contemporaneous 
agreement  had  been  entered  into,  that  Broadhead 
was  only  entitled  to  take  such  trees  as  were  ten 
inches  or  more  in  diameter  in  1867,  and  that 
from  measurements  made  now  of  the  trees  cut  in 
1885  the  diameter  of  these  trees  on  October  18^ 
1867,  could  not  be  ascertained.  The  Referee 
then  found  as  conclusions  of  law  that  the  con- 
ijttct  of  October  18,  1867,  had  been  proved,  but 
that  plaintiff  was  entitled  to  judgment  in  the 
sum  of  $515.25,  viz.,  three  times  the  value  of  the 
timber  cut.  The  defendants  excepted  to  the  find- 
ing that  the  diameter  in  1867  of  the  timber  cut 
in  1885  could  not  be  ascertained. 

This  exception  and  others  were  ars^ued  before 
Woodward,  J.,  who,  on  April  22,  1887,  made 
an  order  referring  the  case  back  to  the  Referee  in 
the  following  language :  ''  It  seems  indispensable 
to  an  intelligent  judgment  of  all  the  points  in- 
volved, that  we  have  further  and  more  satisfac- 
tory proof  as  to  the  size  and  diameter  pf  this 
timber,  at  the  date  of  the  contract ;  therefore  we 
now  direct  that  the  report  be  referred  back  to  the 
Referee,  for  the  purpose  of  aseertaining,  as  nearly 
as  possible,  the  size  and  diameter  and  age  of  the 
timber  trees  in  dispute,  at  the  date  of  the  con- 
tract." 

Subsequently  the  exceptions  were  reargued, 
and  the  Court  then  filed  an  opinion,  inter  alioy 
as  follows: — 

'^  It  is  a  well  known  faet  that  the  age  of  a  tree 
is  readily  ascertained  by  counting  from  the  cen- 
tre to  the  circumference  of  a  cross  cut,  or  section 
of  the  tree,  the  successive  rings  formed  annually 
one  by  one  as  the  tree  grows.  There  is  no  other 
method  of  ascertaining  the  age  of  a  tree  with 
accuracy  and  in  all  cases  where  it  becomes  im- 
portant to  decide  upon  the  age,  growth,  and  pro*- 
bable  dimension  of  a  tree  at  any  given  time,  it  is 
customary  to  count  off  from  each  side  of  the  tree, 
beginning  at  the  outside,  the  number  of  growths 
formed  since  the  date  in  question.  The  growths 
that  are  left  after  deducting  the  number  thus 
counted  off,  will  give  the  age  and  size  of  the  tree 
at  the  required  date. 

^<  Upon  the  trial  before  the  Referee  the  defend 
ant^  showed  the  age  of  the  trees  in  question.   They 
also  showed  the  diameter  o&the  trees  as  they  were 
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found  in  1885.  They  then  asked  the  Referee  to 
find  that  all  the  trees  shown  to  have  been  twentj- 
four  years  of  age  and  upwards  in  1867  must  of 
necessity  have  been  timber  trees  at  that  time. 
In  other  words  the  Referee  was  asked  to  adopt  a 
formula  or  rule  which  would  enable  him  to  work 
out  the  problem  of  the  diameter  of  the  trees  in 
1867  by  a  mathematical  calculation  rather  than 
by  an  actual  count.  This  the  Referee  declined 
to  do,  and  perhaps  correctly,  for  the  reason  that' 
tlie  plan  which  he  was  asked  to  adopt,  assumed 
as  a  fact,  that  the  growth  of  each  year  had  been 
equal  and  uniform.  Why  the  witnesses  were  not 
asked  to  make  the  actual  count,  and  thus  be  pre- 
pared to  testify  with  certainty  upon  the  vital 
question  involved  in  the  case,  we  are  at  loss  to 
understand.  The  truth  and  justice  of  the  case 
require,  that  tlie  Referee  and  the  Court  shall  be 
inibrmed  on  this  subject,  and  the  means  for  fur* 
nishing  this  information  are  shown  by  the  evi- 
dence to  exist  and  to  be  readily  obtainable.  The 
finding  of  the  Referee  on  this  subject  is  as  fol- 
lows :  ^  And  that  from  said  measurements  made 
in  July,  1886,  from  stumps  of  timber  trees  cut  in 
February^  1885,  the  diameter  of  trees  at  the 
making  of  contract  between  Gilbert  Shiffer  and 
John  A.  Broadhead,  on  the  18th  day  of  October, 
1867,  cannot  be  ascertained  and  found  as  a  con- 
clusion of  fact  by  the  Referee.*  To  dispose  of 
this  case  withobt  a  definite  finding  as  to  the  main 
and  almost  the  only  question  involved  in  it,  and 
that,  too,  when  the  evidence  upon  that  qiiestion 
is  within  easy  reach,  would  be  unjudicial,  if  net 
absurd. 

*'  We  adhere  to  the  order  made  by  us  on  the 
22d  April,  1887,  and  re-commit  the  report  to  the 
Referee  for  the  purpose  therein  stated." 

The  order  of  the  Court  recommitting  the  re- 
port  and  directing  further  evidence  to  be  taken 
constituted  the  second  assignment  of  error. 

At  the  subsequent  hearing  the  Auditor  heard 
further  testimony,  and  filed  a  supplemental  re- 
port, finding  as  a  conclusion  of  fact  that  69  of 
the  trees  that  had  been  cut  in  1885,  were  in  1867 
ten  inches  and  upwards  in  diameter  at  the  top 
of  a  log  twelve  feet  long  first  cut  from  the  stump, 
and  the  remaining  314  trees  measured  less  than 
said  ten  inches,  and  that  this  diameter  was  as- 
certained from  actual  measurement  of  the  stumps 
of  the  same  trees  cut  in  1885,  deducting  from 
the  whole  number  of  annular  rings  formed  seven- 
teen of  the  outer  rings,  and  then  measuring  the 
diameter  of  the  inner  portion  remaining.  Such 
latter  measurement  giving  and  being  the  diame- 
ter taken  and  received  by  the  Referee  as  the  true 
diameter  in  1867  of  the  trees  in  controversy, 
cut  in  1885. 

He  further  found  as  a  conclusion  of  law:— 

<♦  That  the  written  contract  of  18th  October, 
1867,  between  Gilbert  Shifier  and    John    A. 


Broadhead  must  be,  and  is  construed  to  have  been 
entered  into  with  their  knowledge  of  the  general 
custom  then  there  prevailing,  that  the  mininaum 
size  of  white  pine  timber  trees  then  standing  and 
growing,  was  that  ten  inches  in  diameter  at  the 
top  end  of  the  log  twelve  feet  in  length  the  first 
cut  from  the  but^  and  that  in  the  absence  of  a 
fixed  size 'being  limited  by  the  contract,  the  gen- 
eral custom  of  the  particular  business  of  lumber- 
ing in  the  region  where  contract  was  to  be  en- 
forced, will  prevail  to  control  and  limit  its  con- 
struction in  accordance  therewith.  And  that  the 
custom  as  found  in  the  Referee's  conclusion  of 
fact  number  thirteen  appearing  to  be  a  good  cus- 
tom, and  not  conflicting  with  the  settled  rules  of 
law  nor  go  to  defeat  the  essential  terms  of  the 
contract,  must  control  its  construction  of  the 
meaning  of  the  language  used:  <  All  the  white 
pine  and  hemlock  timber  now  growing  or  stand- 
ing,' to  indicate  and  mean  only  that  which 
would  measure  ten  inches  in  diameter  at  the  top 
end  of  a  log  twelve  feet  long,  first  cut  from  the 
but. 

"  That  as  the  defendants' right  of  entry  upon  the 
Broadhead  tract  to  cut  and  remove  that  portion 
of  the  white  pine  timber  which  in  the  tree  would 
measure  ten  inches  in  diameter  at  the  top  of  a 
twelve  foot  log,  first  cut  from  the  but,  was  not  de- 
termined at  the  time  of  the  entry  thereon  by  them, 
as  claimed  in  this  case,  the  plaintiff  is  not  en- 
titled to  recover  against  the  defendants  in  the 
present  form  of  action.  And  in  the  event^  of  no 
exceptions  being  filed  thereto  the  prothonotary 
is  directed  to  enter  judgment  hereon  in  favor  of 
defendants  and  against  the  plaintiff  of  no  cause 
of  action." 

Exceptions  to  this  supplemental  report  were 
dismissed  by  the  Court,  Woodward,  J.,  in  the 
following  opinion  :  *<  The  exceptions  to  the  sup- 
plemental report  of  the  Referee  in  this  case  are 
overruled  and  judgment  directed  in  accordance 
with  said  report." 

Judgment  accordingly  for  defendants,  where- 
upon the  plaintiff  took  this  writ,  assigning  for 
error  the  admission  in  evidence  of  the  record  of 
the  above  agreement,  the  recommittal  of  the  re- 
port to  the  Referee,  and  the  judgment  of  the 
Court. 

F.  M,  Nichoh^  for  plaintifi^  in  error. 

William  &  McLean^  for  defendants  in  error. 

May  6,  1889.  Thb  Court.  There  was  no 
error  in  recommitting  the  report  of  the  Referee 
for  the  purpose  of  taking  additional  testimony  in 
relation  to  the  size  of  the  trees  in  controversy. 
The  supplementary  Act  of  June  22,  1871,  P.  L. 
1868,  referring  to  the  provision  foir  filing  excep- 
tions, etc.,  declares  ^^  It  shall  be  the  duty  of  the 
Court  of  Common  Pleas  to  hear  and  decide  upon 
all  exceptions  so  filed  to  the  report  of  the  Referee^ 
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reserving  to  the  Coart,  however,  the  power  of 
committing  the  report  again  to  the  Referee  should 
justice  require  it."  The  power  thus  reserved  is 
an  ample  warrant  for  such  action  of  the  Court  as 
is  complained  of  in  the  first  specification,  in* 
deed  the  exercise  of  that  power  is  sometimes 
necessary  to  prevent  a  miscarriage  of  justice. 

The  agreement  referred  to  in  the  second  spe- 
cification was  sufficiently  proved  to  make  the 
record  thereof  competent  evidence.  Under  the 
Act  of  1791  and  subsequent  Acts,  justices  of  the 
peace  are  authorized  to  receive  proof  of  deeds 
and  other  instruments  of  writing  in  the  same 
manner  as  Judges  of  the  Supreme  Court  or  Court 
of  Common  Pleas  under  the  Act  of  March  18, 
1775. 

The  first  and  second  specifications  of  error  are 
not  sustained. 

The  third  specification  involves  a  question  of 
more  importance.  In  his  second  report  (conclu- 
sions of  fact,  paragraph  nine),  the  learned 
Referee  finds  as  follows,  viz :  <'  9th.  That  of  the 
said  forty-nine  thousand  and  seventy-one  feet  of 
white  pine  timber  in  the  log,  mentioned  in  the 
last  before  conclusion  of  fact  ^  *  No.  Eight,' 
there  were  tixif-mnB  trees,  ten  inckes  and  up- 
wards in  diameter  at^  the  top  of  a  log  twelve 
feet  long,  first  cut  from  the  stump,  which  together 
would  i^ike  thirteen  thousand  feet  of  timber,  the 
market  value  of  which  in  the  stump  was  three 
dollars  and  fifty  cents  per  thousand,  or  forty-seven 
dollars  and  twenty-five  cents.  And  that  there 
were  of  the  same  forty-nine  thousand  and  seventy- 
one  feet  of  white  pine  timber  in  the  log,  three 
hundred  and  fourteen  other  trees,  measuring  le$$ 
than  ten  inches  in  diameter  at  the  top  of  a  log 
twelve  feet  long,  first  eut  from  the  stump,  which 
would  make  thirty-six  thousand  and  seventy-one 
feet  of  lumber,  the  market  value  of  which  in  the 
stump  was  three  dollars  and  fifty  cents  per  thou- 
sand feet,  or  one  hundred  and  twenty-four  dollars 
and  fifty  cents.  And  that  the  said  diameter 
above  given  is  the  diameter  of  the  several  trees 
mentioned  as  it  existed  and  was  in  1867  when  the 
said  written  contract  between  Gilbert  Shifler  and 
John  A.  Broadhead  was  entered  into,  ascertained 
from  actual  measurement  of  the  stumps  of  the 
lame  trees  cut  in  1885,  deducting  from  the  whole 
Domber  of  annual  rings  formed,  seventeen  of  the 
outer  rings,  and  then  measuring  the  diameter  of 
the  inner  portion, remaining.  Such  latter  measure- 
ment giving  and  being  the  diameter  taken  and 
received  by  the  Referee  as  the  true  diameter,  in 
1867,  of  the  trees  in  controversy,  out  in  1885." 

These  facts,  in  connection  with  other  findings 
of  fact  and  conclusions  of  law  in  favor  of  plain- 
tiff, would  have  logically  resulted  in  an  award 
in  bis  favor,  if  it  had  not  been  for  the  learned 
Referee's  last  conclusion  of  law,  wherein  he  in 


substance  held  that  plaintifi^  was  not  entitled  to 
recover  in  the  present  form  of  action.  The 
reason  for  that  legal  conclusion,  in  the  Referee's 
own  language,  is  as  follows,  to  wit:  ^^That  as  the- 
defendants'  riglit  of  entry  on  the  Broadhead 
tract  to  cut  and  remove  that  portion  of  the  white 
pine  timber  which  in  the  tree  would  measure  ten 
inches  in  diameter  at  the  top  of  a  log  twelve 
feet  long,  first  cut  from  the  but,  was  not  deter- 
mined at  the  time  of  the  entry  thereon  by  them, 
as  claimed  in  this  case,  the  plaintiff  is  not  entitled 
to  recover  against  defendants  in  this  action.'' 
The  Referee  accordingly  reported  in  favor  of  de- 
fendants and  against  plaintiff  ^  no  cause  of  ac- 
tion." To  this,  among  other  things,  plaintiff 
excepted.  The  exceptions  were  all  overruled  by 
the  Court  and  judgment  entered  in  accordance 
with  the  report  of  the  Referee.  This  action  of 
the  Court  in  ordering  judgment  for  defendants, 
etc.,  constitutes  the  third  and  last  specification 
of  error. 

As  we  have  already  seen,  the  learned  Referee 
founds  inter  alt  a  y  in  substance,  that  in  1885,  on  the 
lot  referred  to  in  the  agreement  of  1867  as  "  the 
Broadhead  lot,"  the  defendants  cut  certain  trees, 
which,  under  said  agreement,  they  had  a  right 
to  cut;  and  during  the  same  time  they  cut  on 
said  lot  certain  other  trees,  which,  under  said 
agreement  or  otherwise,  they  had  no  right  to  cut; 
but,  inasmuch  as  they  had  a  right  to  enter  on  the 
premises  for  the  purpose  of  cutting  and  removing 
the  first-mentioned  trees,  he  concluded,  as  niatter 
of  law,  that  they  were  not  liable  in  this  action  of 
trespass,  etc.,  for  cutting  and  removing  the  last- 
mentioned  trees.  That  conclusion,  we  think,  is 
a  non  sequitur.  It  is  true  they  had  a  right  of 
entry  on  the  premises  at  the  time  the  cutting  was 
done,  but  it  was  not  a  right  of  entry  for  all  pur- 
poses. It  was  solely  for  the  purpose  of  cutting 
and  reihoving  such  trees  as,  under  the  agreement, 
they  had  a  right  to  out,  and  nothing  else.  In  cut- 
ting and  removing  other  trees  which  they  had  no 
right,  and  must  have  known  they  had  no  right  to  cut, 
they  became  trespassers  as  to  such  unauthorized 
and  illegal  acts,  and  as  such  they  were  liable  in 
this  action.  The  extent,  or  rather  the  basis  of 
their  liability  is  fixed  by  the  finding  of  the  Re- 
feree as  to  the  value  of  the  timber  cut  by  them 
without  any  authority  so  to  do.  The  third  speci- 
fication is  sustained. 

Judgment  reversed,  and  record  remitted  for 
farther  proceedings  in  accordance  with  this 
opinion. 

Opinion  by  Sterrktt,  J.  o.  k.  z« 
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Jan.  '89,  454.  ikpHl  18,  1889. 

Commonwealth  ex  rel.  Zirnhelt  v.  Smoul- 
tcr. 

Clasitficatton  of  Oitte$ — Liquor  liceme — Li- 
cense  Act  of  May  18,  1887 — Municipal  Act 
of  1887— -4ca  of  May  23,  1874,  and  April 
il,  1876. 

The  Lioense  Act  of  May  13, 1887  (P.  L.  108),  pro- 
vided that  persons  licensed  to  sell  by  retail,  resident 
ih  cities  of  the  first,  second,  and  third  class,  shall  pay 
the  sum  of  $500,  those  resident  in  all  other  cities 
shall  pay  $300.  The  population  of  the  city  of  Wilkes- 
B^rre,  according  to  the  last  decennial  census,  was  be- 
tween 23,000  and  24,000,  and  therefore,  according  to 
the  classification  of  the  Act  of  May  23,  1874  (P.  L. 
231),  was  a  city  of  the  third  class.  By  the  Act  of 
April  11,  1876  (P.  L.  20),  cities  containing  a  popula- 
tion of  between  12,000  and  30,000  were  put  in  the 
fourth  class.  By  the  Municipal  Act  of  1887,  cities  con- 
taining less  than  75,000  inhabitants  were  put  into  the 
fourth,  fifth,  sixth,  and  seventh  classes.  At  the  time 
of  the  passage  of  the  License  Act  Wilkes-Barre  was  not 
supposed  to  belong  either  to  the  first,  second,  or  third 
class.  The  Act  of  1876,  and  the  Municipal  Act  of 
1887,  were  subsequentlj  declared  to  be  unconstita- 
tional,  and  the  classification  of  the  Act  of  1874  was 
reaffirmed: 

Held,  that  the  city  of  Wilkes-Bajre  is  a  city  of  the 
third  class,  and  the  fee  for  a  retail  liquor  license  therein 
is  $500. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Petition  of  William  Zirnhelt  for  a  mandamus  to 
John  Smoult^r,  Jr.,  treasurer,  of  Luzerne  County, 
commanding  him  to  execute  and  deliver  to  peti- 
tioner his  receipt  in  proper  form  to  file  with  the 
clerk  of  the  Quarter  Sessions  of  said  county  for 
petitioner's  retail  liquor  license  upon  the  payment 
by  petitioner  of  $300.50. 

It  appeared  that  on  February  28,  1889,  th« 
Quarter  Sessions  of  Luzerne  County  granted  to 
the  relator  a  license  to  sell  vinous,  spirituous, 
malt,  or  brewed  liquors  at  retail,  in  the  city  of 
Wilkes-Barre.  On  March  4th  he  tendered  to  re« 
spondent  the  sum  of  $300.50,  and  demanded  a 
receipt  therefor  to  be  filed  with  the  clerk  of  the 
Quarter  Sessions,  as  provided  by  section  9  of  the 
Act  of  May  18,  1887.  Without  the  filing  of  this 
receipt  it  was  impossible  to  obtain  the  license. 
The  treasurer  refused  to  receive  the  money  and 
give  the  receipt,  claiming  that  the  license  fee  was 
$500.50. 

The  Court,  Rick,  P.  J.,  refused  the  writ,  and 
dismissed  the  petition,  saying : — 

*^  The  precise  question  for  decision  is  whether 
the  county  treasurer  is  warranted  in  demanding 
from  a  retail  liquor  dealer  within  the  city  of 
Wilkes-Barre  the  sum  of  five  hundred  dollars  be- 
fore issuing  to  him  a  receipt,  as  provided  in  sec- 
tion 9  of  the  License  Act  of  May  13, 1887  (P.  L. 
108).  A  decision  of  this  question  will  also  con- 
trol in  the  case  of  wholesale  dealers  and  bottlers. 


"  The  language  of  the  Act  under  which  this 
sum  is  demanded  reads  as  follows :  ^  Peraons 
licensed  to  sell  by  retail,  resident  in  cities  of  the 
first,  second,  and  third  clasa  shall  pay  the  sum  of 
five  hundred  dollars ;  those  resident  in  all  other 
cities  shall  pay  three  hundred  dollars/ 

<*  The  population  of  the  city,  according  to  the 
last  decennial  census,  was  between  twenty-tbree 
thousand  and  twenty-four  thousand,  and  there- 
fore, according  to  the  classification  made  by  the 
Act  of  May  23,  1874  (P.  L.  231),  was  a  city  of 
the  third  class.  But  in  1876  the  Act  of  1874 
was  amended,  and  the  cities  of  the  Common- 
wealth divided  into  five  classes — cities  containing 
a  population  less  than  thirty  thousand  and  ex- 
ceeding twelve  thousand  being  put  into  the 
fourth  class  (Act  of  April  11,  1876,  P.  L.  20). 
Again,  in  1887,  they  were  divided  into  seven 
classes,  and  all  cities  containing  less  than  seventy- 
five  thousand  inhabitants  were  put  in  the  fourth, 
fifth,  sixth,  and  seventh  classes.  It  will  be  ob- 
served therefore  tliat,  according  to  the  classifica- 
tion of  the  Act  of  1876,  supposed  to  be  in  force 
at  the  approval  of  the  License  Act  of  1887,  as 
well  as  according  to  the  classification  of  the  Mu- 
nicipal Act  of  1887,  passed  a  few  days  after  the 
Retail  License  Act,  the  city  of  Wilkes-Barre  does 
not  belong  to  either  the  first,  second,  or  third 
class  of  cities.  But  both  of  these  Acts  are  wholly 
unconstitutional  and  void,  and  have  been  so  de- 
clared by  the  Court  of  last  resort. 

"  The  decision  in  Ayars's  Appeal  (23  Weekly 
Notes,  97),  goes  farther  than  simply  to  declare 
the  Municipal  Act  of  1887  unconstitutional ;  it 
deals  with  the  subject  of  ckssification  generally, 
the  grounds  upon  wfaieh  it  is  warranted,  and  the 
limits  beyond  which  the  legislation  cannot  go. 

"  Whilst  recognizing  and  re*affirming  the  con- 
stitutionality of  the  Act  of  1874,  and  the  classi- 
fication therein  made,  it  unequivocally  decides 
that  any  further  enlargement  of  the  number  of 
classes  cannot  be  sustained.  Speaking  of  the 
Acts  of  1876  and  1887  specifically,  the  learned 
Judge  who  delivered  the  opinion  says,  *  Those 
Acts  doubtless  contain  many  wise  and  wholesome 
provisions,  but  they  are  so  interwoven  with  and 
dependent  on  others  that  are  unconstitutional  and 
void,  that  neither  of  the  Acts  of  1876  or  1887 
can  be  sustained  even  in  part.' 

«<  It  follows  that  so  far  as  they  afieot  this  ques- 
tion, they  are  the  same  as  no  Acts,  and  that  the 
city  of  Wilkes-Barre  is  now,  and  always  has  been^ 
since  the  approval  of  the  Act  of  1874,  a  city  of 
the  third  class.  What  authority  have  we  for  say- 
ing that  it  is  not  governed  by  a  general  law  re- 
lating to  licenses  in  cities  of  that  class  ?  If  by 
any  rule  of  construction  we  are  authorized  to  in- 
terpolate words  referring  to  a  classification  madd 
by  some  particular  Act,  to  what  Act  ahaii  we  re- 
fer, the  Act  of  1876  or  the  Act  of  May  24, 1887  ? 

^<  But  it  is  argued  that  the  Legislature  in  grad- 
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mg  the  amonnts  to  be  paid  for  liceDses,  had  in 
Tiew  a  classification  of  cities,  which,  although 
ainoe  declared  unconstitutional,  was  at  the  time 
•apposed  to  be  valid;  and  it  is  contended  that 
thej  would  not  have  graded  the  amounts  as  they 
did  had  they  not  so  supposed.  Hence,  it  is 
daimed  that  a  different  effect  from  what  they  in- 
tended is  being  given  to  the  law.  If  there  were 
any  ambigaity  in  the  language  adopted  by  them, 
there  would  be  force  in  this  argument,  for  it  is  a 
cardinal  rale  in  the  interpretation  of  ambiguous 
language  in  statutes,  that  the  intention  of  the 
Legislature,  where  that  can  be  ascertained  with 
certainty,  is  to  control.  But  where  there  is  no 
such  anibiguity  it  is  perfectly  safe  to  assume  that 
the  Legislature  meant  just  what  they  have  said. 
We  may  surmise  that  the  Legislature  would  have 
legislated  differently  had  tliey  foreseen  the  decis- 
ion in  Ayars's  Appeal,  but  this  is  pure  matter  of 
surmise ;  there  is  no  legal  presumption  to  that 
efiect  and  no  way  in  which  the  surmise  can  be 
vvrified.  The  presumption  is  that  the  Legislature 
onderstood  perfectly  well  that  the  classification 
made  by  the  Act  of  1876  was  not  fixed  and  irre- 
vocable, but  was  liable  to  be  abolished  or  changed 
bj  a  subsequent  L^islature,  and  to  be  declared 
oooonstitntional  by  the  Courts.  Hence  they  did 
not  grade  the  licenses  according  to  the  classifica- 
tion made  by  any  particular  Act,  but  left  the 
question  as  to  what  class  any  particular  city 
might  belong,  to  be  determined  by  valid  and  con- 
stitutional general  laws  in  existence,  or  to  be 
passed  on  that  subject.  If  a  subsequent  Legis- 
kture  had  repealed  the  Municipal  Acts  of  1876 
and  1887,  no  one  would  deny  that  the  city  of 
Wilkes-Barre  would  fall  back  into  the  third  class 
and  licensea  therein  granted  would  be  governed 
by  the  generral  law  relating  to  that  class  of  cities. 
We  can  see  no  difference  in  legal  effect  ^between 
a  rep^  of  those  laws  and  a  judicial  determina- 
tion that  they  are  unconstitutional  and  void.  The 
pffovisiona  of  the  eighth  section  of  the  License 
Act  are  plain  and  unambiguous  in  terms,  and 
were  wisely  made  fiexible  so  as  to  adapt  them- 
selves to  the  changed  condition  of  things,  and  to 
any  valid  cdaseification  or  rearrangement  of  classes 
which  might  be  made  in  the  future.  Judge 
McPHmBSOV,  in  a  recent  opinion,  concurred  in 
by  Judge  Simontok,  pertinently  says :  ^  If  a 
remedy  is  needed  it  must  be  sought  before  the 
Legisktture*  The  Courts  are  bound  by  the  plain 
and  noambigiidus  words  of  a  constitutional  statute 
and  ought  not  to  construe  them  away  in  mere 
coigectures  that  they  would  not  have  been  used 
if  certain  oonsequences  had  been  foreseen .'  (  Hoff- 
Ban  V.  Matthews,  6  Lane.  Law  Review »  89.) 

^«  Our  conclusion  is,  that  the  city  of  Wilkes- 
Barre  being  a  city  of  the  third  class,  retail  and 
wholesale  liquor  dealers  therein  are  each  required 
to  pay  a  license  fee  of  five  hundred  dolhirs,  and 
bottlers  a  heense  fee  of  two  hundred  doUars." 


Whereupon  relator  took  this  writ,  assigning 
the  action  of  the  Court  for  error. 

Edwin  Shofiz  (^E.  Eobinson  with  him),  for 
plaintiff  in  error. 

William  S,  Kirkpatricky  Attorney-General,  and 
WtUiam  S.  McLean^  counsel  for  the  city  of  Wilkes- 
Barre  and  Luzerne  County,  for  defendant  in  error, 
were  not  heard. 

April  29,  1889.  The  Court.  This  case  is 
afiirmed  upon  the  opinion  of  the  learned  Presi- 
dent of  the  Court  below. 

Per  Curiam.  h.  c.  o* 


Jan.  >89, 196.  March  7,  1689. 

Fox  V.  Borkey. 

Drespass —  Blasting — Negligence —  Contributory 
negligence — Damages — Practice, 

F.  owned  a  farm.  He  hired  B.  as  a  tenant  on 
shares.  Daring  the  term  of  his  contract  with  B.,  and 
at  a  time  when  B.  and  his  wife  were  at  work  in  the 
fields  hnsking  corn,  F.  pat  off  two  blasts  with  dynamite 
at  a  distance  of  about  eighty  yards  from  where  B.  and 
his  wife  were  at  work.  B.'s  wife  claimed  that  she  was 
injured  thereby,  and  brought  snit  against  F.  The 
testimony  submitted  by  th^laintiff  showed  that  the 
blasting  was  done  in  the  usual  manner,  and  that  no 
external  injury  was  done  to  her,  nor  was  she  struck 
by  anything,  her  injuries  being  internal  only  from  the 
shock.  It  appeared  that  there  were  two  blasts,  and 
that  the  plaintiff  remained  where  she  was  after  the 
first  blast.  Also  that  the  distance  at  which  the  plain- 
tiff was  from  the  blast  would  be  considered  by  those 
engaged  in  the  operation  of  blasting  as  a  safe  one  to 
which  to  retreat.  The  jury  found  a  verdict  for  plain- 
tiff for  $900 : 

Held^  that  no  negligence  was  shown  on  the  part  of 
defendant ;  that  the  injary  was  not  the  natiiral  and 
proximate  result  of  the  act  complained  of,  and  that 
if  it  had  been,  the  plaintiff  herself  was  guilty  of 
contributory  negligence  in  subjecting  herself  to  the 
risk  of  it : 

Heldf  therefi>r€,  that  a  peremptory  instruction  should 
have  been  given  to  find  for  defendant. 

Error  to  the  Common  Pleas  of  Berks  County. 

Trespass  vi  et  armis  by  William  Borkey  and 
Louisa  his  wife^  for  the  use  of  said  wife,  against 
Benjamin  Fox.     Plea,  liberum  temmentum. 

On  the  trial,  before  HAOENiiANy  P.  J.,  the  ibl- 
lowing  facts  appeared :  Fox,  the  defendant, 
owned  a  farm,  and  hired  Borkey,  the  plaintitF*s 
husband,  to  do  the  work  upon  it,  giving  him 
therefor  one-half  the  grain.  Fox  resided  upon 
^ke  premises  and  retained  possession  thereof.  The 
contract  of  hiring  was  for  a  year,  from  April  1, 
1885,  and  was  renewed  for  an  additional  year, 
which  ended  April  1,  18b7.  On  the  25th  day  of 
October,  1886,  Fox  went  into  the  field  to  blast 
seme  rook,  of  which  he  desired  to  dear  the  prop- 
etqr,  and  at  which  he  had  been  at  work,  from 
time  to  time,  for  a  year  or  more.    Borkey,  his 
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wife,  and  two  children  were  at  the  time  husking 
corn  in  the  same  field,  and  240  feet  distant  from 
the  rock.  Fox  first  put  off  a  light  blast,  where- 
upon Mrs.  Borkey  said  to  her  liusband  "she 
would  go  home,  she  could  not  stand  this  shoot- 
ing, this  blasting,  nor  the  smoke."  After  !he 
first  blast  Fox  left  the  rock  to  go  for  a  crowbar, 
and  in  going  passed  near  by  the  place  where 
Borkey  and  his  family  were.  Borkey  dissuaded 
his  wife  from  going  home  by  saying  that  he 
thought  Fox  "  was  only  going  to  blast  the  small 
rock ;  that  he  would  not  blast  any  more ;  that  he 
was  going  away."  Soon  afterward  Fox  returned 
with  a  crowbar,  and  subsequently  set  off  another 
blast,  which  Borkey,  in  his  testimony,  described 
thus :  "  All  of  a  sudden  there  was  an  explosion 
that  the  earth  trembled ;  fine  dirt  fiew  over  us 
like  drizzling  or  bailing."  Mrs.  Borkey  thus  de- 
scribes this  blast: /'Then  they  blasted  again,  a 
very  severe  blast ;  .  .  .it  was  a  hard  blast,  a  very 
hard  blast, ...  it  made  a  report  that  the  whole 
earth  shook."  Borkey  says,  as  to  the  effect  of  the 
shock  upon  his  wife :  "  She  fell  forward  onto  the 
shock ;  she  was  trembling  all  over ;  then  «be  got 
up,  sat  on  the  corn,  and  I  went  down  to  him," 
meaning  Fox.  Mrs.  Borkey  says  that  she  was 
unconscious,  her  words  being,  "  I  did  not  know 
anything  until  my  husband  came  back."  She 
also  said :  ''It  scared  me,  and  I  became  very 
nervous ;  .  .  .  I  had  trouble  with  my  heart,  and 
I  did  not  know  anything  of  myself." 

Mrs.  Borkey  was  not  struck  by  any  flying  stones 
or  injured  by  any  other  material  that  came  in 
contact  with  her,  the  allegation  being  that  she 
was  nervously  prostrated  by  the  mere  concussion 
of  the  atmosphere.  No  one  else  was  injured. 
At  the  time  of  the  blast  the  plaintiff's  husband 
and  children  were  right  by  her,  and  neither  of 
them  was  hurt. 

Fox,  who  stated  that  he  was  at  teaat  sixty  feet 
nearer,  was  not  injured.  There  was  no  testi- 
mony showing  or  tending  to  show,  that  the  sub- 
sequent appearance  of  the  rock  and  the  ground 
around  it  indicated  a  blast  of  unusual  power,  or 
indicated  the  use  of  an  unusual  quantity  of  dy- 
namite. There  was  some  evidence  that  there'had 
been  a  dispute  between  Fox  and  Borkey,  and 
that  Fox  had  refused  to  renew  the  contract  with 
Borkey  as  a  cropper  after  April  Ist,  1887,  and 
that  he  had  said  that  he  would  blast,  just  to  prove 
to  Borkey  that  he  had  a  right  to  do  so.  Jai^es 
F.  Dumn,  a  witness  for  the  plaintiff,  testified  thai 
with  such  a  cartridge  as  was  used  in  this  blasting, 
the  distance  at  which  the  plaintiff  was  &om  the 
blast  would  be  considered  by  those  engaged  in  the 
occupation  of  blasting  as  a  safe  distance  to  retreat. 

Upon  this  evidence  the  defendant  asked  the 
Court  to  instruct  the  jury  to  find  a  verdict  in  his 
favor,  which  the  Court  refused  to  do,  leaving  the 
question  of  negligence  to  the  jury.  ?<• 


Verdict  for  plaintiff  for  $900,  and  judgment 
thereon,  wherupon  the  defendant  took  this  writ, 
assigning  for  error  the  refusal  of  the  Court  to 
direct  a  verdict  for  the  defendant. 

Oynu  G.  Derr  {Augustus  &  Sassaman  with 
him),  for  the  plaintiff  in  error. 

The  defendant  had  a  right  to  blast  on  his  farm 
so  long  as  be  did  not  do  so  in  a  reckless  or  neg- 
ligent manner,  and  of  this  there  was  no  evidence. 
Fry  V.  Jones,  2  Rawle,  12. 
It  was  contributory  negligence  for  the  plain- 
tiff to  remain  where  she  did,  after  the  first  blast. 
L«high  Valley  Ck>al  Co.  v,  Jones,  6  Norris,  432. 
Shearman  &  Redfield  on  Negligenoe,  §  45. 

/.  Howard  Jacobs  {H.  P,  Keiser  and  Rother^ 
mei  Bros,  with  him),  for  the  defendant  in  error. 

May  6th,  1889.  The  Court.  This  is  one  of 
those  verdicts,  unfortunately  too  frequent,  which 
are  dictated  by  the  sympathies  and  not  by  the 
<;ommon  sense  of  juries.  According  to  the  plain- 
tiff's account,  a  perfectly  healthy  young  woman 
was  reduced  to  a  physical  wreck  by  the  grossly 
negligent,  if  not  intentional,  misconduct  of  the 
defendant.  It  was  a  case  that  called  loudly  for 
exemplary  damages,  if  for  any,  and  yet  the  jury 
gave  but  $900.  It  is  manifest  that  the  jury 
themselves  did  not  believe  in  the  plaintiff's  case, 
but  on  the  communistic  principle  that  as  some- 
body was  hurt,  somebody  else,  right  or  wrong, 
ought  to  pay  for  it,  rendered  a  verdict  which  in 
no  possible  view  of  the  case,  did  justice  to  either 
party.  It  is  the  duty  of  Courts  to  handle  such 
cases  without  gloves. 

There  was  no  ground  npon  which  the  plaintiff 
should  have  been  allowed  to  recover  at  all. 
There  was  no  negligence  on  the  part  of  the  de- 
fendant ;  the  injury  was  not  the  natural  or  proxi- 
mate  result  of  the  act  complained  of,  and  if  it  had 
been,  the  plaintiff  herself  was  guilty  of  the  plain- 
est contributory  negligenoe  in  subjecting  herself 
to  the  risk  of  it. 

The  defendant  was  in  the  exercise  of  his  legal 
right  upon  his  own  land.  His  motive  therefore  is 
not  relevant  or  material,  unless  he  exercised  his 
rights  in  a  negligent  or  unlawful  way.  Of  this 
there  is  not  a  word  of  evidence  in  the  case.  True, 
his  conduct  was  not  handsome  or  amiable,  but 
that  of  the  plaintiff's  husband  was  not  much  bet« 
ter,  and  neither  was  a  legal  cause  of  action,  or 
had  anything  to  do  with  the  case.  Not  a  single 
word  of  testimony  is  given  on  the  plaintiff's  side 
to  show  that  the  blasting  by  defendant  was  done 
in  an  unusual,  or  dangerous,  or  negligent  manner. 
On  the  contrary,  the  only  witness  whose  testimony 
bears  at  all  closely  on  this  point,  Dumn,  testifies 
that  the  cartridge  was  of  ordinary  size  and 
strength,  and  that  the  distance  from  where  plain- 
tiff was  to  the  blast,  would  be  considered  by  those 
engaged  in  the  occupatiop  of  blasting  as  a  safe 
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diittanoe  to  retreat,  whea  about  to  explode  such  a 
cartridge.  On^  this  branch  of  the  case  alone  the 
plaintiff  should  have  been  nonsuited  at  the  close 
of  the  evidence  on  her  side. 

Bat  there  was  no  evidence  beyond  a  scfntilla, 
if  that  much,  that  the  injury  complained  of 
could  have  been  foreseen  or  expected,  as  an  ordi- 
narj,  or  natural,  or  proximate  result  of  the  de- 
fendant's act.  The  plaintiff  was  not  struck  by 
anything.  Her  husband  says,  <<fine  dirt  flew 
over  us,  like  drizzling  or  hailing,''  but  plaintiff 
herself  says  she  saw  nothing  of  that  kind  and 
none  fell  on  her.  The  sole  cause  alleged  for  the 
iojury  was  the  noise  and  concussion  of  the  ex- 
plosion, which  plaintiff  says  was  "  a  very  severe 
blast  ....  a  hard  blast,  a  very  hard  blast," 
and  her  husband  that  '^  there  was  an  explosion 
that  the  earth  trembled."  The  two  children, 
being  healthy  country  boys,  though  only  one  and 
four  years  old  respectively,  do  not  seem  to  have 
been  at  all  disturbed.  Tliis  is  all  the  testimony 
there  is  on  the  unusual  or  extraordinary  character 
of  the  shock,  and  though  one  physician  did 
gravely  testify  that  the  explosion  of  a  six-inch 
cartridge  of  ordinary  forty-five  per  cent,  dyna- 
mite, between  two  tons  of  rock  half  embedded  in 
the  ground,  could  so  bounce  the  solid  earth  as  to 
concuss  the  spine  of  a  woman  eighty  yards  off, 
who  did  not  remember  whether  she  was  sitting  or 
standing  at  the  time,  yet  one  specimen  of  expert 
teacimony,  as  thin  as  this,  was  not  enough  to 
carry  such  a  case  to  the  jury* 

lAstly,  the  plaintiff  was  in  the  most  culpable 
degree  negligent  herself  in  staying  after  tlie  first 
blast.  The  testimony  of  defendant,  called  for 
cross-examination  as  a  part  of  plaintiff's  case, 
was  that  both  blasts  were  by  cartridges  of  the 
same  kind,  but  whether  they  were  or  not,  the 
plaintiff  had  notice  by  the  first  of  what  defend- 
ant was  doing,  and  she  neither  went  away,  as  a 
person  of  her  nervous  temperament  ought  in  pru- 
dence to  have  done,  nor  even  notified  the  defend* 
aoi  of  the  serious  consequences  to  her  which  his 
acts  might  prodi^ce.  That  she  accepted  lier  hus- 
band's supposition  that  defendant  would  not  blast 
again,  or  blast  only  the  small  rocks,  was  her  mis* 
fortane,  certainly  not  the  defendant's  fault. 

In  remaining  after  warning  in  a  place  which 
her  exceptional  temperament  made  dangerous  to 
her,  she  accepted  the  risk. 

The  defendant's  request  for  a  peremptory  in- 
struction to  find  in  his  favor  should  have  been 
granted. 

Judgment  reversed. 

Opinion  by  Mitchell,  J. 

Stebhett,  J.,  dissented.  8.  h.  t. 


Jan.  '8&,  72.  April  17,  1889. 

Williamson  v.  McCormick. 

Attachment — Motion  to  quash — Return  of  writs — 
-       Act  of  March  17,  ISQO-^ Practice. 

A  writ  of  attaohment  under  the  Act  of  March  17, 
1869  (P.  L.  1150),  must  be  made  returnable  on  the 
first  return  day  after  the  issuing  thereof  ;  if  made  re- 
turnable to  the  next  term,  and  t)iere  is  a  return  day 
prior  to  that  date  by  special  Act  of  Assembly,  the  writ 
will  be  quashed. 

'  Though  a  general  appearanoe  will  cure  a  defective 
service,  or  even  non-service  of  a  regular  writ,  it  will 
not  cure  a  writ  which  is  essentially  illegal,  such  as  a 
writ  issued  or  made  returnable  at  a  time  not  author- 
ised by  law. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Attachment,  by  John  Williamson  and  George 
Wallace,  doing  business  as  Williamson  &  Wal- 
lace, against  Thomas  J.  McCormick. 

This  was  an  attachment  against  an  alleged  fraiN 
dulent  debtor  under  the  Act  of  March  17, 1869  (P. 
L.  1150).  The  writ  was  issued  August  25, 1888, 
and  was  made  returnable  to  the  first  Monday  in 
October  next  ensuing.  The  attachment  was 
served  personally  upon  the  defendant,  who  en- 
tered an  appearance  by  his  attorney  on  Septem- 
ber 3,  1888.  On  the  same  day  the  defendant 
filed  an  affidavit  denying  the  allegation  of  fraui, 
and  obtained  a  rule  to  show  cause  why  the  at- 
tachment should  not  be  dissolved,  returnable 
September  17,  1888.  A  commissioner  was  ap- 
pointed, and  depositions  were  taken  on  both  sides. 
On  September  17, 1888,  the  rule  to  dissolve  was 
heard,  and  the  defendant  then  moved  to  quash 
the  writ  for  the  reason  that  it  .was  made  return- 
able to  the  next  term,  which  would  begin  on 
October  2,  1888,  when  it  should  have  been  made 
returnable  to  the  first  return  day  next  after  the 
writ  issued,  which  was  the  second  Monday  in 
September. 

The  Court  after  hearing  quashed  the  writ, 
Woodward,  J.,  filing  the  following  opinion  : — 

"  The  writ  of  attachment  in  this  case  was  is- 
sued on  the  25th  August,  1888,  and  made  re- 
turnable to  the  next  term,  which  would  begin 
2d  October,  1888. 

"  By  the  Act  of  25th  May,  1871  (P.  L.  1150), 
it  is  provided  that  <  the  first  Monday  of  June,  and 
the  second  Monday  of  September  in  each  year 
shall  be  return  days  for  all  summons,  writs,  and 
other  process  that  may  hereafter  be  issued  out  of 
the  Courts  of  Common  Pleas  and  Orphans* 
Court  of  the  county  of  Luzerne.  And  the  same 
proceedings  shall  be  had  with  respect  to  such 
process  as  though  the  said  return  days  were  the 
first  days  of  regular  terms  of  said  Court  of  Com- 
mon Pleas,  etc." 
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"  The  Act  of  March  17, 1869<Pur.  69), 'under 
which  this  attachment  was  issued,  contains  this 
provision  :  '  That  every  such  attachment  shall  be 
made  returnable  on  the  first  return-day  of  said 
Court,  next  after  the,  time  of  issuing  thereof,  and 
be  served  by  the  sheriff  of  the  proper  county,  or 
by  some  general  or  special  deputy,  etc' 

**  The  writ  in  this  case  was  not  made  rettim- 
able  on  the  first  return-day  next  after  the  issuing 
thereof,  as  commanded  by  the  statute,  and  was, 
therefore,  irregular  and  most  be  quashed.  (See 
Parks  et  al.  v.  Watts,  18  Weekly  Notes,  99). 

"  We  have  exatnined  the  cases  to  which  our 
attention  was  called  by  the  karned  counsel  for 
the  plaintifi',  but  are  unable  to  see  that  they 
would  justify  us  in  disre^rding  the  plain  man- 
date of  the  statute,  which  compels  the  return  of 
the  writ  on  the  first  day  next  after  the  issuing 
thereof.     The  motion  to  quash  is  allowed.*' 

Whereupon  the  plaintifis  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  in  quash- 
ing the  writ  of  attachment. 

£.  F.  Mc  Govern,  for  plaintiffs  in  error. 

When  a  wrft  of  attachment  is  served  personally 
on  the  defendant  it  is  equivalent  to  a  service  of  a 
summons,  and  though  the  attachment  be  irregular, 
it  is  error  to  quash  it,  and  thus  displace  entirely 
the  case. 

8harpleB8  v,  Zdgler,  11  Norris,  468. 
Biddle  i;.  Black,  3  Out.  382. 
^  Brewster's  Practice,  31,  §  67. 
Loweusteln  v.  Sheets,  7  Phila.  361. 

The  appearance  of  the  defendant  generally  fwd 
his  subsequent  steps  cured  any  irregularity  or 
defect  in  the  return-day  of  the  writ. 

Lindsley  \\  Malone,  11  Harris,  24. 

1  Tidd'fi  Practice,  513. 

Poor  V,  Colburn,  7  Smith,  41f . 

Schober  v.  Mather,  13  Wright,  21. 

Sherer  v.  Baston  Bauk,  9  Casey,  134. 

Zion  Church  v.  St.  Peter's  Church,  5  W.  &  8.  217. 

This  case  differs  from  Parks  r.  Watts  (18 
Weekly  Notes,  99).  In  that  case  the  de- 
fendant appeared  by  counsel,  on  the  return-day 
of  the  writ,  Specially  for  the  purpose  of  moving 
to  quash  the  writ.  Here  the  defendant  did  not 
wait  for  the  return-day  of  the  writ,  but  shortly 
after  its  issuing  entered  a  general  appearance 
and  asked  for  a  rule  to  dissolve.  It  was  only  at  the 
last  moment,  after  a  fair  and  honest  trial,  on  the 
merits,  that  the  defendant  moved  to  quash.  It 
was  error  in  the  Court  to  quash  the  writ  after 
appearance  and  a  trial  on  the  merits,  and  thus 
prevent  the  plaintifis  from  even  getting  a  judg- 
ment against  the  defendant. 

John  McGahreHj  for  defendant  in  error,  filed 
no  paper-book. 

May  6,  1889.  The  Court.  Prior  to  the  Act 
of  May  25th,  1871  (P.  L.  1150),  the  first  day  of 
each  term,  one  of  which  commenced  on  thefoukh 


Monday  of  October,  was  a  return  day  for  all  writs 
of  summons  and  other  process  issued  out  of  the 
Courts  of  Common  Pleas  and  Orphans*  Court  ot 
Luzerne  County.'  To  these  were  added,  by  the 
Act  above  mentioned,  the  first  Monday  of  June 
and  second  Monday  of  September,  thus  making 
six  return  days,  in  each  year,  for  all  such  writs 
and  processes  thereafter  issued  by  said  Courts. 

The  writ  of  attachment,  under  the  Act  of  1869, 
in  this  case,  was  issued  August  25,  1888,  return- 
able not  on  the  next  return  day,  but  to  the  first 
Monday  of  October  then  next  ensuing.  On  Sep- 
tember dd,  1888,  the  defendant,  having  filed  an 
afiidavit,  obtained  a  rule  to  show  cause  why  the 
attachment  should  not  be  dissolved,  and  afterwards 
moved  the  Court  to  quash  the  writ  on  the  ground 
that  it  was  not  made  returnable  on  the  first  tetum 
day  next  after  the  issuing  thereof,  as  required  by 
the  Act.  On  October  8th,  1888,  after  hearing, 
the  Court  sustained  the  motion  and  quashed  the 
writ  for  the  reason  above  stated.  This  action  of 
the  Court  is  the  only  error  complained  of. 

According  to  the  command  of  the  writ  the  de- 
fendant was  not  required  to  appear  until  the  first 
Monday  of  October,  and  on. the  eighth  of  that 
month  the  Court,  acting  on  the  motion  which  be 
had  an  undoubted  right  to  make,  quashed  the 
writ.  It  will  thus  be  seen  that  defendant  is  not 
chargeable  with  unreasonable  delay.  On  the  con- 
trary he  moved  in  the  matter  very  promptly. 

This  proceeding  is  purely  statutory  and  the  Act 
of  1869  should  be  at  least  substantially  complied 
with.  It  declares  *'  that  every  such  attachment 
shall  be  made  returnable  on  the  first  return  day 
next  after  the  time  of  issuing  thereof,  and  be 
served  by  the  sheriff  of  the  proper  county  or 
by  some  general  or  special  deputy, "  etc.  As  to 
the  return  day  of  the  writ,  the  Act  was  manifestly 
disregarded.  The  next  return  day  was  the  second 
Monday  of  Septeinber,  but,  as  we  have  seen,  that 
was  ignored,  and.  the  writ  made  returnable  three 
weeks  later.  This  was  in  iu>  sense  a  compliance 
with  the  express  mandate  of  the  Act,  and  when 
the  matter  was  brought  to  the  attention  of  the 
Court  it  was  bound  to  pronounce  the  writ  illegal 
and  quash  it.  In  Parks  et  al  v.  Watts  (18  Weekly 
Notes,  99),  the  same  question  was  considered ; 
and  the  Court  below  appears  to  have  followed  the 
judgment  of  this  Court  in  that  case.  We  there 
said :  **  The  writ  was  not  made  returnable  on  the 
first  return  day  next  after  the  issuing  thereof  as 
commanded  by  the  statute.  The  opinion  of  the 
learned  Judge  fully  sustains  the  conclusion  at 
which  he  arrived,  and  there  was  no  error  in  quash- 
ing the  writ  of  attachment.''  In  principle  the 
cases  are  identical. 

There  is  no  merit  in  the  suggestion  tlmt  the 

irregularity,  as  it  is  called,  was  cured  by  the 

appearance  of  defendant.     Defective  service  or 

I  even  non-service  of  a  regular  writ  may  be  cured 
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by  a  general  appearance,  because  the  object  of 
service  is  to  notify  the  defendant  and  thus, secure 
bis  appearance  to  answer,  etc. ;  but  a  writ  issued, 
or  wliat  is  in  effect  the  same  thing,  made  returur 
able  at  a  time  not  authorized  by  law  is  essentially 
illegal,  and  if  the  fact  is  brought  to  the  attention 
of  the  Court,  in  proper  time,  should  be  so  treated. 
Under  the  circumstances  of  this  case  the  learned 
Judge  of  the  Common  Pleas  was  clearly  right  in 
quashing  the  writ. 

Judgment  a0irmed. 

Opinion  by  Sterrett,  J.  8.  H.  T. 


Jin.  »89, 14. 


Mortgages^ 


March  6,  1889. 
Brooke  v.  Bordnen 

'Deeds — Notice — Constructive  notice 
— Equity  of  redemption. 


The  holder  of  a  legal  title  to  real  estate  which  is  in 
flhtX  a  mortage,  maj  in  tarn  mor^age^hat  title,  and 
bj  yirtae  thereof  the  mortgagee  takes  as  security  all 
hi^  iiK>rtgagor*8  title,  subject  oulj  to  the  equitj  of  re* 
demption  existing  against  snoh  mortgagor. 

A.  purchased  land  at  public  sale  partly  with  cash 
fornished  by  B.  In  order  to  secure  B.  the  title  was 
taken  in  his  name  and  an  agreement  entered  into  that 

B.  sbould  oonrey  to  A.  whenerer  A.  repaid  him  the 
cash  advanced.  A.  took  esolnsire  poesesaion  of  the 
land.  B.  afterwards  executed  a  mortgage  to  C.  who 
had  constructive  notice  from  A. 'a  occupancy  of  the 
land  io,  to  his  title.    In  a  proceeding  by  scire  facias  by 

C.  against  B.  npon  the  mortgage  : 

Held,  that  C.  was  entitled  to  judgment  for  the 
fell  amount  of  his  mortgage  but  subject  to  be  re- 
leised  and  discharged  upon  payment  by  A.  of  the 
amoant  due  by  him  to  B* 

Error  to  the  Common  Pleas  of  Berks  County. 

Scire  facias  sur  mortgage  by  George  Brooke, 
guardian,  against  John  Bordner  with  notice  to 
George  Noll  as  terre-tenant. 

Gtorge  Noll  appeared  i«»  dc  fund,  and  by  agree- 
ment of  the  parties  the  case  was  referred  to  Daniel 
H.  Wingerd,  Esq.,  as  referee,  under  the  Act  ol* 
May  14,  1874. 

The  referee  found  the  following  facts : — 

In  the  year  1874  George  Noll  bought  at  public 
ttle  t\ro  tracts  of  land,  situate  in  Bethel  Town- 
ship, Berks  County,  from  Jacob  Dubbs,  executor 
of  Miclmel  Houtz,  deceased,  the  one  tract  con- 
taining 38  acres  and  98  perches,  and  the  other 
tract  7  acres  and  134  perches.  At  some  time 
prior  to  the  sale  of  said  tracts  George  Noll  entered 
into  an  agreement  with  John  Bordner  to  the  effect 
tliat  said  Noll  was  to  buy  the  property,  for  him- 
self, at  the  rate  of  $105  per  acre  for  the  one  tract 
and  at  the  rate  of  $20  and  some  cents  for  the 
other,  and  that  John  Bordner,  the  defendant,  was 
to  assist  him  in  raising  the  money  to  pay  for  the 
property.     This  agreement   between   Noll  and 


Bordner  was  afterward  reduced  to  writing  and 
left  in  the  possession  of 'Squire  Kerr,  who  has  since 
died,  and  an  extended  search  among  his  papers 
^had  been  made  and  no  agreement  found. 

At  the  time  of  the  sale  of  the  property  bought, 
by  Noll  he  was  living  upon  the  premises  and  has 
remained  in  possession  of  them  up  to  this  time. 
Noll  did  the  bidding  upon  the  property  which 
was  knocked  off  to  him ;  John  Bordner  was 
present  but  did  not  bid.  Notes  were  given  for 
the  down  money  by  Noll,  upon  which  Bordner 
was  security,  and  the  subsequent  payments  made 
as  follows :  The  entire  sum  to  be  paid  by  Noll 
amounted  to  $4281.89,  and  as  Noll's  wife  was  .a 
daughter  of  Michael  Houtz,  deceased,  she  had 
her  portion  of  the  purchase-money  to  get  as  one 
of  the  heirs  of  the  estate,  so  that  her  share  was 
allowed  as  a  payment  for  so  much  on  the  property, 
and  Noll  paid  in  cash  in  addition  such  an  amount 
as  with  his  wife's  share  aggregated  $1218.89. 

Bordner  alK>ut  that  time  gave  Noll  five  or  six 
hundred  dollars  in  cash^  and  became  secbrity 
upon  a  number  of  notes  for  him  to  raise  additional 
money,  and  when  the  deed  was  executed  and  de- 
livered it  was  made  to  Bordner  with  the  under- 
standing that,  as  soon  as  the  notes  upon  which 
Bordner  was  security  were  paid  and  he  was  free 
from  liability,  he  was  to  convey  the  property  over 
to  Noll,  the  actual  owner.  In  pursuance  of  this 
arrangement  Noll  paid  from  time  to  time,  on  ac* 
count,  and  finally  owed,  and  still  owes  to  Bordner, 
the  sum  of  $1600  ;  and  as  security  for  the  pay- 
nent  of  this  sum  Bordner  still  held  the  deed. 

Noll  remained  in  possession,  received  the  en- 
tire product  of  the  land^  paid  the  taxes,  and  in- 
sured the  property  and  paid  the  premiums 
thereon,  and  asserted  all  the  rights  of  ownership. 
Bordner  never  asked  for  nor  received  any  rent 
for  the  premises,  and  paid  no  taxes  until  after  a 
certain  date,  when  he  had  the  property  assessed 
in  his  own  name. 

About  the  time  Bordner  bad  the  two  ti^cts  as- 
sessed in  bis  own  name,  which  Noll  had  purchased 
under  the  above-stated  understanding,  and  for 
which  Bordner  held  the  deed,  be  negotiated  a 
ioan  on  the  two  tracts  which  Noll  had  purchased 
and  another  tract  which  he  himself  owned,  the 
latter  containing  25  acres  and  83  perches ;  the 
amount  of  this  loan  was  $4000,  payable  in  three 
years,  at  five  and  a  half  per  cent,  interest,  and 
was  secured  by  a  mortgage  upon  the  three  tracts, 
dated  March  27,  1886,  and  given  to  George 
Brooke,  guardian  of  E.  Brooke*s  children.  Thid 
loan  was  negotiated  by  Bordner  without  the 
knowledge  of  Noll,  and  without  notice  to  him, 
and  he  did  not  know  of  the  matter  until  informed 
of  it  by  an  outside  party  after  the  mortgage  had 
been  given  and  duly  recorded. 

Some  time  after  Uie  date  of  this  mortgage  Bord- 
n^  made  an  assignment  for  the  benefit  of  creditors 
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to  John  Obold.  Default  having  been  made  in 
the  payment  of  the  interest  upon  the  mort(i;age  bj 
Bordner  this  scire  facias  was  issued  thereon. 
The  referee  found  that  at  the  time  the  agent  of 
the  mortgagee  examined  the  property  with  refer- 
ence  tp  making  the  loan  no  inquiry  was  macle  by 
him  as  to  the  title  of  Noll,  who  was  in  possession 
of  the  two  tracts,  it  being  taken  for  granted  that 
be  was  in  possession  simply  as  the  tenant  of 
Bordner,  and  therefore  the  actual  title  of  Noll  to 
the  land  was  unknown  to  the  mortgagee  and  his 
agent. 

Upon  these  facts  the  referee  held  that  it 
was  the  duty  of  Brooke  to  make  inquiry  as  to 
Noll's  title,  he  being  in  possession,  and  that  hi8 
failure  to  do  so  affected  him  with  notice  thereof 
in  the  same  manner  as  if  he  had  made  the  inquiry 
and  learned  the  actual  facts  by  the  exercise  of 
proper  diligence  and  then  had  taken  a  mortgage 
upon  the  land. 

The  referee  accordingly  rendered  judgment 
upon  the  mortgage  in  favor  of  the  plain tiflTagainst 
John  Bordner,  the  defendant,  for  the  full  amount, 
but  limited  the  lien  of  said  judgment  and  the 
executions  to  be  issued  thereon  to  the  tract  of 
land  therein  described  which  wholly  belonged  to 
John  Bordner,  and  in  which  George  Noll  had  no 
equities.  Whereupon  the  plaintiff  took  this  writ, 
assigning  for  error  the  action  of  the  referee  in  en- 
tering judgment  as  above. 

Jfff,  Snyder  {George  F.  Baer  with  him),  for 
plaintiff  in  error. 

Noll  was  not  a  mortgagor,  and  therefore  never 
had  an  equitable  title.  All  he  had  was  an  in- 
terest in  the  land,  arising  from  the  trust  held  by 
Bordner  for  him. 

HewiU  V,  Haling,  1  Jones,  27. 
Bordner  having  held  himself  out  as  the  owner 
of  the  land  is  estopped  from  denying  it  both  for 
himself  and  his  privies. 

Bhultze  V.  Diehl,  2  P.  &  W.  277. 

Miller's  Appeal,  84  Pa.  St.  391. 

Chal>man  p.  Chapman,  59  Id.  218. 

Woodw&rd  ».  Tudor,  *81  Id.  394. 

Putnam  p.  Tyler,  117  Id.  670. 
The  referee  should  have  entered  judgment 
against  Bordner,  as  to  such  interest  as  he  had  in 
the  two  tracts  claimed  by  Noll  at  the  time  of  the 
recording  of  the  mortgage — namely,  the  right  to 
receive  $1600,  with  interest,  upon  tendering  a 
deed  for  the  two  tracts  of  land. 

Henry  C.  G.  Reber  {Daniel  Ermentr out  and 
C.  H,  Buhl  with  him),  for  defendants  in  error. 

A  mortgagee  who  omits  to  make  inquiry  is 
affected  with  constructive  notice  of  an  existing 
resulting  trust  in  favor  of  the  person  in  possession. 

Rowe  V.  Ream,  9  Out.  543. 

Uottenstein  v.  Lerch,  8  Id.  454. 

Pearson  p.  Sharp,  19  Wbbklt  Notes,  317. 

Lance's  Appeal,  17  Id.  513. 
Bordner's   deed  was  in  fact  a  mortgage,  and 
only  a  security  for  the  payment  of  money.     He 
had  no  estate  or  interest  in  the  land. 


Craa  p.  Webster^  4  Rawle,  255. 
Aokla  p.  Ackla,  6  Barr,  228. 
Moore  p.  Cornell,  18  Smith,  322. 
Miohener  p.  Cavender,  2  Wright,  338. 
Myers  p.  White,  1  Rawle,  355. 
Rickert  p.  Madeira,  Id.  325. 
Wilson  p.  Schdenberger,  7  Casey,  295. 
A  say  p.  Hoover,  5  Barr,  35. 
Witmer's  Appeal,  9  Wright,  463. 
Talbot*8  Appeal,  2  Chest.  Co.  Rep.  413. 

April  15,  1889.  The  Court.  The  learned 
referee  accurately  perceived  and  stated  the  gen- 
oral  effect  of  the  transaction,  but  failing  to  give 
due  weight  to  the  distinctions  between  legal  and 
merely  equitable  rights,  ^he  denied  plaintiff  the 
remedy  to  which  he  was  entitled. 

Bordner  bought  land,  received  a  deed,  and 
thus  became  the  legal  owner.  While  thus  the 
legal  owner,  he  made  a  mortgage  to  Brooke,  duly 
executed  and  recorded.  Brooke  thus  acquired  a 
lien  on  the  land,  perfectly  good  against  Bordner 
and  every  one  olaiminn;  under  him,  and  having 
brought  suit  on  bis  mortgage,  what  is  there  to 
stand  in  the  way  of  his  recovery?  So  far  as 
Bordner  and  his  assignee  are  concerned,  nothing. 
Bordner  mortgaged  all  the  title  he  had  to  Brooke, 
and  when  he  subsequently  made  an  assignment 
the  assignee  took  nothing  but  an  equity  of  re- 
demption, because  his  assignor  had  nothing  else 
to  give.  As  between  Brooke  and  the  assignee 
the  former  had  an  equity  at  least  equal  in  force 
and  prior  in*  time,  and  had  his  legal  right  in  ad- 
dition. So  far,  therefore,  as  this  is  a  scire  facias 
against  Bordner  and  his  assignee,  it  is  the  ordi- 
nary case  of  mortgagor  and  mortgagee,  and  there 
is  nothing  to  prevent  judgment  and  execution  in 
the  ordinary  course  of  law. 

But  the  scire  facias  being  with  notice  to  the 
terre-tenant  Noll,  the  latter  is  entitled  to  come 
in  and  make  defence  pro  interesse  $uo.  It  is 
found  by  the  referee,  and  uncontested,  that  Noll 
made  an  agreement  with  Bordner,  at  the  time  of 
the  latter's  pun^hase,  verbal  then,  but  subse- 
quently reduced  to  writing,  by  which  Bordner 
was  to  take  the  title,  subject  to  the  right  of  Noll 
to  have  it  conveyed  to  him  upon  the  payment  of 
a  certain  sum  of  money.  A  portion  of  this  sum 
has  been  paid,  and  it  is  agreed  that  $1600  re- 
main due.  Bordner's  title,  therefore,  was  sub- 
ject to  a  trust  in  favor  of  Noll,  which  jmade  it,  in 
effect,  a  mortgage,  and  it  would  be  so  treated  in 
equity.  The  referee  therefore  held  that  it  was 
only  a  mortgage,  and  could  not  be  again  mort- 
gaged by  Bordner  to  Brooke.  But  this  is  a  purely 
technical  objection,  and  can  apply  only  to  a  tech* 
nical  mortgage,  and  Bordner's  title  was  not  tech- 
nically a  mortgage.  In  law  it  was  the  full  title 
to  the  land,  and  a  mortgage  of  it  was  none  the 
less  a  mortgage,  because  the  title,  in  equity, 
and  upon  certain  terras,  was  defeasible  by  Noll. 
If  Noll  had  not  happened  to  live  on  the  land 
Brooke  would  have  tiiken  a  good  mortgage  against 
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him  as  well  as  against  the  rest  of  the  world,  but 
as  bis  possession  was  enough  to  put  Brooke  upon 
inquiry,  the  latter  took  subject  to  Noll's  equity, 
whatever  tliat  was.  If  the  suit  had  gone  on  in 
the  ordinary  way  to  judgment  and  execution, 
which,  as  we  have  seen,  could  not  have  been  pre- 
Tented  by  Bordner  or  his  assignee,  and  Brooke 
had  purchased  the  land  at  the  sale,  Noll  could 
then  have  come  in  by  bill  to  establish  his  equity 
and  compel  conveyance  of  the  legal  title  on  pay- 
ment of  the  amount  due.  Having  been  brought 
in  on  the  scire  facias^  his  rights  against  the 
plaintiff  are  neither  greater  nor  less.  His  land  is 
subject  to  the  mortgage,  with  a  right  to  be  re- 
leased on  the  paymt-nt,  not  of  the  amount  of  the 
mortgage,  but  of  the  balance  due  on  the  original 
agreement  with  Bordner.  That  balance  having 
been  due  to  Bordner  as  holder  of  the  legal  title, 
is  now  due  to  Brooke  as  mortgagee  of  that  title ; 
and  as  Noll  had  no  equity  to  compel  Bordner  to 
eonvey  the  legal  title  without  payment  of  the  bal- 
ance due,  so  now  he  has  no  equity  to  compel  a 
release  of  his  land  from  the  mortgage  witliout 
payment  of  the  said  balance  to  Brooke.  Upon 
such  payment,  however,  Noll  will  be  entitled  not 
only  to  a  release  of  the  mortgage  by  Brooke,  but 
also  to  a  conveyance  of  the  title  by  Bordner,  or 
witoever  may  then  stand  in  his  place. 

Judgment  reversed,  and  record  remitted,  with 
directions  to  enter  judgment  for  plaintiff  Brooke 
against  defendant  Bordner,  and  terre-tenant  Noll 
for  the  amount  of  the  mortgage,  with  interest  and 
costs,  said  judgment  to  be  released  and  discharged 
as  to  Noll,  terre-tenant,  on  payment  of  the  sum 
of  $1600,  with  arrears  of  interest,  and  costs. 

Opinion  by  Mitchell,  J.  6.  h.  t. 


(S^ommon  illeas. 


C  P.  No.  I.  March  30,  1889. 

Gill  V.  Baixley  &  Roeske,  trading,  etc. 
PartTurshifi — Extent  of  a  partner's  power  to 

kind  firm —  Where  there  is  express  notice  of 

any  partner* s  incapacity  to  contract  for  the 

firmy  the  latter  wilt  not  be  liable. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  assumpsit  for  goods  sold 
and  delivered. 

Baizley,  one  of  the  partners,  filed  an  affidavit, 
setting  forth  that  the  goods,  for  which  this  suit 
was  brought,  had  not  been  ordered  by  hira  but 
by  his  partner,  Roeske,  and  that  prior  to  the  sale 
of  the  goods  by  plaintiff,  he  (Baizley)  had  ex- 
pressly notified  the  plaintiff  not  to  sell  any  goods 


to  Roeske,  unless  upon  his  (Baizley's)  written 
order,  and  that  if  he  did  he  (Baizley)  would  not 
be  responsible  therefor.  In  spite  of  this  notice 
the  plaintiff  had  furnished  the  goods,  for  which 
this  suit  was  brought,  to  Roeske,  without  Baiz- 
ley's order. 

Alien  H,  Gangewer,  for  the  rule. 
John  R.  Read  and  Silas  IV,  Pettily  contra.  • 
The  partnership  relation  is  founded  entirely 
on  agency,  and  if  any  partner  limits  the  authority 
of  his  copartner  as  his  agent,  he  will  not  be  liable 
to  third  parties  on  contracts  made  by  such  co- 
partner in  excess  of  his  authority,  if  such  third 
parties  have  notice  of  the  limitation  of  the  co- 
partner's authority. 

Lindley  on  Partnership,  §  170. 

The  Court.     Rule  discharged. 


©rpljans'  €ourt, 

January  22, 1889* 

McGlathery*s  Estate. 

fVill — Construction  of^^Legacy  to  children  of  a 
brother — Act  of  May  6, 1844 — Rule  in  Grosses 
Estate  (10  Barr,  j6o)  and  rule  in  Afinter's 
Appeal  {4  Wright,  iii). 

When  a  legatee  to  whom  the  legacy  is  given  absolutely, 
with  an  executory  limitation  over,  dies  in  the  lifetime  of 
the  testator,  but  after  the  event  has  happened  on  the  non- 
occurrence of  which  (he  limitadon  over  depends,  the  be- 
quest over  cannot  take  place. 

Sur  exceptions  to  the  adjudication  of  the  ac- 
count of  the  executors  of  Jane  McGlathery, 
deceased. 

Before  the  Auditing  Judge  (Hanna,  P.  J.), 
the  following  facts  appeared  :  Testatrix  gave  the 
residue  of  her  estate  to  her  brother  Eli  for  life  ; 
after  his  death  to  her  brother  Isaac,  if  then  alive, 
and  if  Isaac  should  then  be  dead,  **  his  children 
shall  have  the  same  to  be  equally  divided  among 
them,  the  same  as  if  it  came  from  their  father." 

Eli  died  before  Isaac,  and  both  died  before  the 
testatrix.  Isaac  left  him  surviving  three  children 
and  one  grandchild,  the  son  of  a  deceased  son, 
and  two  grandchildren,  sons  of  a  deceased 
daughter.  The  Auditing  Judge  awarded  the 
balance  for  distribution  to  the  three  living  child- 
ren of  Isaac,  to  the  exclusion  of  the  grand- 
children. 

Exceptions  were  filed  on  behalf  of  the  grand- 
children. 

William  Hopple,  Jr,,  for  the  exceptants. 

'*Henry  T,  Dechert,  contra. 
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February  a,  18S9.  The  Court.  If  the  gift 
over  in  case  of  the  death  of  the  brother  before  the 
termination  of  the  prior  life  estate  had  been  to 
his  children,  simply,  and  if  it  took  efifect  in  con- 
sequence of  his  death  in  the  lifetime  of  the 
testatrix,  it  would  have  to  be  conceded  that 
children  of  his  deceased  children  would,  ex  vi 
ierminiy  be  excluded ;  for  though  the  Act  of  May 
6,  1844,  provides  that  a  devise  or  legacy  to  a 
brother  or  sister,  or  children  of  a  deceased 
brother  or  sister,  shall  in  the  event  of  their  death 
leaving  issue  "be  good  and  available  in  favor  of 
such  surviving  issue,  with  like  effect  as  if  such 
devisee  or  legatee  had  survived  the  testator,"  it 
was  held  in  Gross's  Estate  (10  Barr,  360),  that 
notwithstanding  the  Act,  a  legacy  to  children  of 
a  brother  or  sister  is  still  to  be  regarded  as  a 
legacy  to  a  class,  whose  members  are  not  deter- 
minied  until  the  gift  becomes  operative.  It  is 
true  that  in  other  States  similar  statutes  have  been 
differently  understood  (Moore  tf.  Dimond,  5  R. 
I.  121 ;  Yeates  v.  Gill,  9  B.  Mon.  206  ;  Jamison 
V,  Hay,  46  Mo.  552)  ;  but  as  was  said  in  Guen- 
ther's  Appeal  (4  Weekly  Notes,  41),  where  the 
decision  was  followed — perhaps  on  the  ground 
oi  stare  decisis ^  it  is  now  too  late  to  question  the 
propriety  of  Gross's  Appeal. 

Here,  however,  after  a  life  estate  to  another 
brother,  there  is  an  absolute  gift  to  Isaac  of  the 
residuary  estate,  with  the  provision  that  if  he  be 
dead  at  the  death  of  the  tenant  for  life  *'  his 
children  shall  have  the  same,  to  be  equally  di- 
vided among  them,  the  same  as  if  it  came  from 
their  father y'*  and  these  words,  indicating  the 
manner  in  which  they  are  to  take,  cannot  be  re- 
jected. "Children"  do  not  take  the  estate  of 
an  intestate  father  to  the  exclusion  of  issue  of 
deceased  children ;  and  to  give  effect,  therefore, 
to  the  bequest  as  an  entirety,  we  are  compelled 
to  understand  the  word  children  in  a  more  ex- 
tended sense  than  it  primarily  imports,  and  as 
the  equivalent  of  issue.  In  Haldeman  v.  Halde- 
man  (4  Wright,  29),  the  direction  that  at  the 
death  of  the  tenant  for  life  the  estate  should 
**  descend"  to  her  children,  was  sufficient  to 
show  that  by  ''children"  the  testator  intended 
the  whole  line  of  descent.  (See  also  Hayes  on 
Estates  Tail,  35  ;  Smith  on  Executory  Interests, 
537.)  The  Courts  will  more  readily  adopt  this 
meaning,  where,  as  here,  the  effect  of  not  doing 
so  would  be  to  exclude  persons  standing  in  th^ 
relation  of  heirs  or  next  of  kin.  "  It  is  well  set- 
tled that  even  where  thiere  is  no  original  and  in- 
dependent gift  to  the  issue,  but  their  claim  is 
founded  on  a  clause  apparently  of  mere  substitu- 
tion, the  Courts  anxiously  lay  hold  of  slight 
expressions  as  a  ground  for  avoiding  a  construc- 
tion which  in  all  probability  defeats  the  actual 
intention,  by  excluding  the  issue  of  a  deceased 
child  from  participating  in  a  general  family  pro- 


vision." (2  Jarman  on  Wills,  *685,  citing 
Giles  r.  Giles,  Jarvis  v.  Pond,  etc.,  etc.  Sec 
also  Smith  v.  Smith,  8  Sim.  353;  Loring  r. 
Thomas,  i  Dr.  &  Sm.  497.) 

The  same  result  would  be  reached  by  treating 
the  direction  that  the  children  shall  take  "the 
same  as  if  .  .  .  from  their  father,"  as  conferring, 
by  necessary  implication,  a  share  upon  the  issue 
of  deceased  children — since  otherwise  the  child- 
ren will  not  so  take.  Or  perhaps  the  members 
of  the  class  are  thus  so  individuated  that  the  case 
is  not  within  the  principle  of  Gross's  Estate  at 
all,  but  is  ruled  by  Minter's  Appeal  (4  Wright, 
III). 

But  it  is  unnecessary  to  consider  this  question, 
since  it  is  quite  clear,  under  the  authorities,  that 
the  gift  to  the  children  never  took  effect  at  all. 
Both  brothers  died  in  the  lifetime  of  the  testa- 
trix, but  as  Isaac  was  the  survivor,  his  right  was 
indefeasibly  fixed,  subject  only  to  the  possibility 
^of  lapse,  and  the  limitation  toll  is  children,  which 
was  conditioned  upon  his  death  during  the  con- 
tinuance of  the  life  estate,  was  defeated.  When 
a  legatee,  to  whom  the  legacy  is  given  absolutely, 
with  an  executory  limitation  over,  dies  in  the 
lifetime  of  the  testator,  but  after  the  event  has 
happened  on  the  non-occurrence  of  which  the 
limitation  over  depends,  the  bequest  over  cannot 
take  place  ;  or,  as  the  rule  is  stated  more  gene- 
rally by  Mr.  Theobald,  •*  If  all  the  conditions 
are  fulfilled  which  would  entitle  those  taking 
under  the  prior  gift  to  indefeasible  interests, 
supposing  they  had  survived  the  testator,  if,  in 
other  words,  the  failure  of  the  prior  gift  is  due 
to  lapse  and  lapse  only,  the  gift  over  does  not 
take  effect.  (WilliAns  v,  Chitty,  3  Ves.  545  ; 
Cathorpe  v.  Gough,  3  Bro.  C.  C.  395  ;  Doo  v. 
Brabant,  Id.  393 ;  Tarbuck  v,  Tarbuck,  4  L.  J. 
Ch.  129;  Brookman  v.  Smith,  L.  R.  6  Ex.  291 ; 
Theobald  on  Wills,  336.) 

The  legatee  having  died  in  the  lifetime  of  the 
testatrix,  the  legacy  would  have  lapsed  but  for 
the  provisions  of  the  Act  of  1844,  by  which  it  is 
preserved  to  his  issue,  per  stirpes^  viz :  his  child- 
ren and  the  issue  of  decesised  children.  The 
effect  would  have  been  the  same,  irrespective  of 
the  Act,  in  view  of  the  fact  that  the  children  and 
issue  of  the  deceased  children  of  the  brother  ap- 
pear to  be  the  next  of  kin  of  the  testatrix,  and 
as  such,  the  gift  being  of  a  residue,  entitled 
under  the  intestacy  caused  by  the  death  of  the 
legatee. 

The  exceptions  are  sustained,  and  the  adjudi- 
cation amended  accordingly:  the  share  which 
has  been  attached  being  awarded  subject  to  the 
attachment. 

Opinion  by  Penrose,  J.  j.  d.  b.,  jr. 
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Supreme  €ourt. 

Jan.  '88,  328.  March  25,  1889. 

Usher  v.  West  Jersey  Railroad  Co. 

Negligence — Death — Damages — A  dmimstraton 
— New  Jersey  Act  of  March  3,  1848. 

When  an  action  is  brought  in  the  Courts  of  this 
State  to  recover  damages  for  the  death  of  a  person 
occurring  in  another  State,  the  right  of  action  depends 
solelj  upon  the  statutes  of  such  other  State,  and  the 
action  mast  be  prosecuted  by  the  person  designated  in 
fueh  statutes. 

The  Act  of  New  Jersey  of  March  3, 1848  (P.  L.  161), 
gives  a  right  of  action  **  whenever  the  death  of  a  per- 
son shall  be  caused  bj  wrongful  act,  neglect,  or  de- 
fault." Secticm  2  of  said  Act  provides  :  **  That  every 
sneh  aotioti  shall  be  brought  by  and  in  the  name  of 
the  personal  representatives  of  such  deceased  person  : 
the  amount  recovered  in  every  such  action  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin." 
A  suit  having  been  brought  in  Pennsylvania  by  the 
widow  of  a  decedent  alleged  to  have  been  killed  in 
New  Jersey  by  the  negligence  of  a  railroad  company : 

EM,  that  the  right  of  action  depended  solely  upon 
the  New  Jersey  statute,  and  that  the  provision  of  that 
statute  requiring  suit  to  be  brought  by  the  personal 
representatives  was  not  merely  a  question  of  remedy, 
and  was  not  therefore  subject  to  change  according  to 
the  Urforu 

Beid,  tkereforef  that  the  action  by  the  widow  oould 
not  be  maintained. 

Error  to  the  Common  Pleas  No.  4,  of  Fhila- 
delpbia  County. 

Case,  by  Josephine  Usher  ^:ain8t  the  West 
Jersey  Railroad  Co.,  to  recover  damages  For  the 
dt»tb  of  John  F.  Usher,  husband  of  the  plaintiff, 
alleged  to  have  been  caused  by  the  negligence  of 
defendant. 

On  the  trial,  before  Willson,  J.,  the  plaintiff 
proved  the  death  of  decedent  while  travelling  as 
a  passenger  on  the  road  of^fendant  in  the  State 
of  New  Jersey,  and  also  pot  in  evidence  the  Act 
of  New  Jersey  of  lliarch  3,  1848  (P.  L.  151), 
anthoriziDg  the  recovery  of  damages  for  occasion- 
ing the  death  of  a  person. 

Defendant  moved  for  a  nonsuit  on^  the  ground 
that  the  aption  was  not  commenced  by  the  per- 
sonal representatives  as  required  by  Act  of  As- 
sembly of  the  State  of  New  Jersey,  the  death 
having  been  caused  in  that  State. 

The  Court  entered  a  judgment  of  nonsuit, 
which  the  Court  in  banc  subsequently  refused  to 


take  off.  Plaintiff  thereupon  took  this  wr^t,  as- 
signing for  error  the  refusal  of  the  Court  to  take 
off  the  nonsuit. 

George  S.  Graham  (John  Roberts  with  him), 
for  the  plaintiff  in  error. 

A  suit  by  an  administrator  will  not  lie  in  this 
State. 

Book's  Adm'r  v.  Borough  of  Danville,  14  Norris, 
158. 
The  second  section  of  the  New  Jersey  Act  re- 
lates to  the  remedy  merely.     But  the  remedy  is 
governed  by  the  lex  fori. 

Thornton  v.  Ins.  Co.,  4  Casey,  631. 
Denrick  v,  R.  R.  Co.,  103  U.  S.  11. 
Knight  V.  W.  J.  R.  R.  Co.,  12  Out.  250. 

Questions  as  to  who  are  the  proper  parties  to 

suits  relate  rather  to  the  form  of  the  remedy  than 

to  the  right  and  merit  of  the  claim,  and  are  there- 

fore  to  be  determined  by  the  law  of  the  forum. 

Kirkland  &  Co.  v.  Lowe,  Pattison  k  Co.,  33  Miss. 

423. 
Orr  p.  Amory,  11  Mass.  26. 
Leonard  v.  Steam  Navigation  Co.,  84  N.  T.  48. 
Chicago,  etc.,  R.  R.  Co.  v,  Doyle,  8  A.  &  E.  Ry. 

Cas.  171. 
Sehna,  etc.,  R.  R.  Co.  v.  Lacy,  49  Oa.  406. 

David  W.  Sellers^  for  defendant  in  error. 

There  was  no  action  for  damages  for  death  at 
common  law,  and  the  Act  of  this  State  had  no 
extra-territorial  effect  to  an  act  of  negligence 
causinor  death  in  New  Jersey. 

Whitford  v.  Panama  R.  R.,  23  N.  T.  465. 

This  action  must  fail  because  not  brought  <'  by 
and  in  the  names  of  the  personal  representatives," 
as  required  by  the  Act  of  New  Jersey. 
Patton  V.  R.  R.  Co.,  96  Pa.  St.  169. 

May  6,  1889.  The  Court.  John  F.  Usher 
was  killed  by  an  accident  upon  the  defendant's 
road  in  New  Jersey,  under  circumstances  of  neg- 
ligence, as  we  must  assiime,  for  which  he  would 
have  had  an  action  had  he  been  only  injured. 
But  having  been  killed^  his  right  of  action,  under 
the  universal  rule  of  the  common  law,  terminated 
with  his  life.  If  any  right  of  action  remained,  it 
must  have  been  wholly  based  upon  statute,  and 
as  the  occurrence  out  of  which,  if  at  all,  the  right 
must  arise,  took  place  in  New  Jersey,  it  is  to  the 
statutes  of  that  State  alone  that  we  must  resort 
to  ascertain  the  nature  of  the  right,  and  the  party 
in  whom  it  is  vested. 

It  is  not  questioned  that  the  action  is  transi- 
tory, and  that  it  may  be  sustained  in  the  Courts 
of  this  Sate,  if  jurisdiction  be  acquired  over  the 
defendant.  Adverse  decisions  have  been  made 
on  this  point  in  several  States,  but  for  Pennsyl- 
vania it  has  been  settled  by  this  Court  in  Knight 
V.  W.  J.  R.  R.  (108  Pa.  250).  Comity  will  en- 
force rights,  not  in  their  natures  local,  and  not 
contrary  to  the  policy  of  the  government  of  the 
tribunal,  no  matter  where  arising,  and  without 
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regard  to  whether  they  are  of  common  law  or 
statutory  origin.  There  is  no  difference  in  this 
respect  between  such  rights,  except  in  the  pre- 
sumption that  common  law  rights  in  other  States 
are  similar  to  our  own,  and  the  absence  of  such 
presumption,  and  consequent  necessity  of  proof, 
in  regard  to  right^  qaerely  statutory. 

The  statute  of  New  Jersey  (March  3, 1848,  P. 
L.  151)  provides  in  section  1  'Hhat  whenever 
the  death  of  a  person  shall  be  caused  by  wrong- 
ful act,  neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  maintain 
an  action,  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or 
the  corporation  .which  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the 
-person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount 
in  law  to  felony. 

,  *^  Section  2.  That  every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal  rep- 
resentatives of  such  deceased  person ;  the  amount 
recovered  in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin 
of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportions 
provided  by  law  in  relation  to  the  distribution  of 
personal  property  left  by  persons  dying  intestate," 
etc. 

The  present  action  was  brought  by  the  widow 
of  Usher,  and  we  thus  have  the  question  pre- 
sented whether  she  can  maintain  the  action  in 
her  own  name  and  to  her  own  use. 

The  question  has  n^ver  been  expressly  decided 
in  this  State,  nor,  so  far  as  we  can  learn,  else- 
where. It  arose  directly  in  Fatten  v.  Railway 
Co.  (96  Pa.  169),  and  was  ruled  by  the  Judge  at 
the  trial  against  the  plaintiff,  who,  as  in  the  pre- 
sent case,  was  tihe  widow.  In  this  Court  the  judg- 
ment was  reversed,  but  upon  other  grounds.  Th^ 
opinion  of  the  Court  was,  however,  indicated 
very  clearly  by  what  was  said  in  regard  to  the 
allowance  of  an  amendment  making  the  adminis- 
tratrix plaintiff:  ^<  it  very  clearly  appeared  there 
was  a  mistake  in  omitting  the  name  of  the  ad- 
ministratrix of  William  Patton,  for  the  statute 
under  which  the  action  was  brought  directed  it 
should  be  by  and  in  the  n^me  of  the  personal 
representative.  .  .  .  This  case  was  tried  just  as  if 
the  legal  plaintiff  had  brought  suit  and  was  upon 
the  record,  and  the  amendmef^  ought  to  have 
boen  allowed.  When  it  was  moved  a  year  had 
not  elapsed  from  the  date  of  the  decedent's  death, 
.  .  .  and,  if  the  trial  was  free  from  error,  it  would 
have  saved  the  verdict,"  This  Court,  however, 
did  not  mean  to  pass  upon  the  form  of  the  action, 
for  the  obvious  reason  that  the  larger  question, 
whether  the  action  could  be  maintained  in  this 


State  at  all,  was  the  main  question  attempted  to 
be  raised,  but  which  the  Court  held  was  not  in 
fact  raised,  because  of  an  imperfect  reservation  of 
the  point  at  the  trial  below,  and  therefore  refused 
to  pass  upon.  That  main  question  was  subse- 
quently decided  in  the  affirmative  in  Knight  v. 
R.  R.  (108  Pa.  250),  but  the  present  question 
has  remained  open  until  now.  The  passage 
quoted,  however,  from  the  opinion  of  our  late 
brother  Trunket,  is  valuable  as  showing  the  in* 
dination  of  the  Court  at  that  time. 

The  case  of  Books  v.  Borough  of  Danville  (95 
Pa.  158),  also  has  some  weight  as  raising  the 
converse  of  the  present  question.  That  was  an 
action  by  an  administrator  for  the  injuries  to  the 
decedent,  and  it  was  sought  to  be  maintained  on 
the  provision  of  the  Constitution  that  the  action 
for  such  injuries  "  shall  survive."  A  very  emi- 
nent Judge  of  the  Common  Pleas,  Elwell,  P. 
J.,  held,  however,  that  as  the  Constitution  per- 
mitted the  Legislature  to  prescribe  for  whose 
benefit  the  action  should  be  prosecuted,  and  aa 
there  was  no  other  legislation  than  the  Act  of 
1855,  the  administrator  had  no  right.  The 
plaintiff  was  accordingly  non-suited,  and  this 
Court  sustained  the  judgmei^t,  holding  that  as  the 
action  was  purely  statutory  it  could  only  be  main- 
tained by  the  party  to  whom  the  statute  gave  it. 

Nor,  as  already  said,  have  we  found  any  direct 
case  upon  the  point  in  other  States.  The  general 
course  of  decisions  bearing  collaterally  upon  it,  is 
however,  adverse  to  sustaining  such  an  action  ex- 
cept by  the  very  one  whom  the  statute  names  as 
entitled  to  bring  it.  Thus  in  Woodard  v.  R.  R. 
Co.  (10  Ohio  St.  121)  it  was  held  that  an  ad- 
ministrator appointed  in  Ohio,  could  not  main- 
tain an  action  in  Ohio,  for  a  death  caused  by  neg- 
ligence in  Illinois,  although  it  was  proved  that 
the  statutes  of  both  States  were  alike,  and  gave 
such  an  action  to  the  administratdr.  The  Court 
held  that  the  Illinois  statute  gave  the  action  only 
to  the  Illinois  administrator,  and  that  while  the 
Ohio  administrator  had  a  right  of  action  by  the 
Ohio  statute,  for  causes  arising  in  that  State,  yet 
that  statute  could  not  support  an  action  for  causes 
arising  in  Illinois. 

Woodard  v.  R.  R.  Co.  was  approved  and  fol- 
lowed by  the  Supreme  Court  of  Massachusetts  in 
Richardson  v.  R.  R.  Co.  (98  Mass.  85),  upon  the 
same  grounds,  the  omy  difference  being  that  in 
the  latter  case,  it  did  not  appear  that  there  was 
any  law  of  Massachusetts  giving  an  action  under 
similar  circumstances. 

A  broader  view  of  the  statute  was  however 
taken  in  Leonard  v.  Navigation  Co.  (84  N.  Y. 
48),  and  Denrick  v.  R.  R.  Co.  (103  U.  S.  21),* 
where  it  was  held  that  the  statutes,  though  not 
having  any  extra-territorial  force,  would  be  recog- 
nized by  comity,  and  that  as  they  give  an  action 
to  the  personal  representative  generally,  without 
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limitati&n  as  to  the  authority  under  which  he  i8 
appointed,  an  administrator  of  the  home  jurisdic- 
tion can  maintain  the  action^  even  for  causes 
arising  in  another  State,  upon  proof  of  the  laws 
of  such  State  authorizing  the  action. 

With  these  latter  decisions  accords  our  own 
case  of  Knight  v.  R.  R.  Co.,  already  cited.  But 
none  of  the  cases  raise  or  discuss  the  question  in- 
yoWed  here,  whether  the  widow  can  maintain  an 
action  in  her  own  name,  under  a  foreign  statute, 
which  expressly  directs  the  action  to  be  brought 
by  the  administrator,  though  for  the  ultimate 
benefit  of  the  widow  and  next  of  kin. 

We  are  thus  left  to  discusA  the  question  upon 
general  principles. 

At  the  outset  we  may  say  that  the  action  can 
get  no  support  from  the  fact  that  a  closely  similar 
statute  in  this  State,  gives  the  right  to  sue,  ex- 
pressly and  exclusively,  to  the  widow,  if  there 
be  one,  for  the  benefit  of  herself  and  her  children. 
It  is  not  seriously  claimed  that  our  statute  has 
any  extra-territorial  force  which  can  produce 
rights  from  occurrences  in  New  Jersey.  On  this 
point  all  the  authorities  agree.  (Whitford  v.  R. 
R.  Co.,  23  N.  Y.  484;  Woodard  v.  R.  R.  Co., 
10  Ohio  St.  121 ;  Richardson  v.  R.  R.  Co.,  98 
Mass,  85  ;  Com.  to  use  of  Allen  v.  R.  R.  Co.,  45 
Md.  41 ;  R.  R.  Co.  r.  Lacy,  43  Ga.  461 ;  An- 
derson r.  R.  R.  Co.,  37  Wis.  821  ;  McCarthy  r. 
R.  R.  Co.,  18  Kans.  46.) 

The  language  of  the  New  Jersey  statute  is  that 
"  every  such  action  shall  be  brought  by  and  in 
the  name  of  tbe  personal  repi^esentatives  of  such 
deceased  person."  As  this  language  is  entirely 
clear,  unqualified  and  peremptory,  it  would  seem 
to  settle  the  question  without  more.  But  it  is 
fought  to  escape  this  conclusion  by  insisting, 
first,  that  as  the  amount  recovered  in  such  action 
is  to  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  the  widow  may  be  allowed  to 
Bue  for  it  in  her  own  name ;  and  secondly,  that 
the  second  section  concerns  only  the  remedy,  and 
therefore  may  be  disregarded  by  the  Courts  of 
Pennsylvania,  who  may  administer  the  rights  of 
tbe  lex  loci^  under  the  procedure  of  the  lex  'fori, 
I  believe,  however,  that  a  brief  consideration 
will  show  that  neither  of  these  grounds  is  tena- 
ble. 

As  to  tbe  first,  there  is  no  room  for  latitude  of 
construction.  The  meaning  of  the  language  used 
is  plain  and  unambiguous,  audits  directions  man- 
datory. It  18  an  established  rule  that  statutory 
remedies  are  to  be  strictly  pursued,  and  we  have 
no  right  when  the  Legislature  have  commanded 
one  form,  to  say  that  another  will  serve  the  pur- 
pose equally  well.  The  law-making  power  has 
settled  the  remedy  as  well  as  the  right,  and 
Coons  are  not  authorized  to  vary  or  depart  from 
either.  Moreover  the  distinction  made  in  this 
statute  between  the  parties  having  the  right  of 
action,  and  the  ultimate  beneficiary,  is  familiar  | 


to  all  common  law  States,  and  is  of  settled  im- 
portance, especially  in  those  where,  as  in  New 
Jersey,  the  administration  of  law  and  equity  is 
not  only  in  separate  forms,  but  by  separate  tri- 
bunals. In  the  face  of  this  settled  distinction, 
clearly  recognized  and  commanded  by  the  stat- 
ute, it  would  be  an  act  of  judicial  usurpation  to 
say  that  the  mandate  of  the  statute  may  be  dis- 
regarded. In  this  connection  the  language  of 
our  brother  Green,  in  Books  r.  Borough  of  Dan- 
ville (95  Pa.  166),  is  very  strong  and  pertinent : 
"  No  other  persons  have  been  clothed  with  the 
right,  and  hence  no  other  persons  can  sustain  such 
actions.  The  present  action  is  brought  by  an  ad- 
niinistrator  to  recover  damages  for  injuries  re-, 
suiting  in  the  death  of  the  intestate.  But  the 
Legislature  has  not  declared  that  such  a  person 
may  maintain  such  an  action,  and  hence  the 
right  to  do  so  does  not  exist." 

But  secondly,  is  the  question  of  the  party  who 
may  sue,  merely  a  question  of  the  remedy,  and 
therefore  determinable  by  the  law  of  the  forum  ? 
Undoubtedly  there  are  cases  where  it  is  so. 
Whether  an  infant  shall  sue  by  guardian  or  by 
next  friend,  and  whether  an  assignee  shall  sue 
in  his  own  name  or  that  of  his  assignor,  and  the 
like,  are  clearly  questions  of  procedure  only.  But 
where  the  matter  is  not  of  form  merely,  but  of 
right,  the  remedy  must  follow  the  law  of  the 
right.  The  second  section  of  the  statute  in  ques- 
tion cannot  be  disregarded,  or  separated  from  the 
first ;  they  are  as  closely  interwoven,  and  as  nec- 
essary to  each  other,  as  if  they  were  parts  of  the 
same  section.  This  is  plain  from  the  most  cur- 
sory examination.  The  first  section  confers  no 
right  of  any  kind,  or  on  any  body.  It  merely 
imposes  a  liability.  The  second  section  confers 
the  right,  and  witliout  it  the  first  would  be  utterly 
nugatory  and  ineffective.  Apart,  the  first  gives 
no  right,  the  second  imposes  no  liability ;  to- 
gether they  give  the  liability,  the  right,  tbe  party 
to  enforce  the  right,  and  the  party  entitled- to  the 
benefit,  and  they  give  all  these  together,  by  plain 
words  which  constitute  one  grant,  to  vrit,  an  ac- 
tion, to  be  enforced  as  given,  and  not  capable  of 
being  split  up  into  different  rights,  with  varying 
remedies,  according  to  the  tribunals  in  which 
tbey  may  chance  to  be  asserted. 

If  this  result  were  at  all  doubtful  on  principle, 
there  is  another  consideration  of  controlling 
weight.  It  is  unquestionable  that  in  New  Jersey 
the  personal  representative  alone  can  sue,  and  it 
is  equally  clear  that  he  can  maintain  his  action 
there,  notwithstanding  this  action,  or  any  other, 
brought  by  another  party  in  another  jurisdiction. 
It  would  be  a  strange  perversion  not  only  of  com- 
ity, but  of  justice,  to  entertain  an  action  here, 
which  would  either  oust  the  right  of  the  legal 
party  in  the  place  where  the  cause  of  action 
arose,  or  subject  the  defendant  to  as  many  sepa- 
rate recoveries  as  parties  could  be  found  who  might 
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be  entitled  under  the  laws  of  different  forums  to 
bring  actions  under  similar  circumstances. 

Nor  is  the  argument  helped  by  the  suggestion 
that  as  the  action  by  the  personal  representative 
is  only  a  means  to  an  end — t.  e.,  the  benefit  of 
the  parties  ultimately  entitled  to  the  damages, 
the  Court  can  control  the  disposition  of  the  ver- 
dict, so  as  to  administer  the  rights  of  all  parties 
according  to  the  law  of  New  Jersey.  Why 
should  our  Courts  undertake  such  an  unnecessary 
task,  in  the  face. of  a  direct  prohibition  by  the  law 
of  New  Jersey  ?  The  administration  of  the  law 
of  another  jurisdiction  is  never  desirable,  and  at 
best  is  full  of  difficulties  and  uncertainties.  It  is 
assumed  ex  necessitate  when  assumed  at  all,  and 
it  would  surely  be  pushing  comity  beyond  its 
legitimate  bounds,  to  assume  io  do  for  the  tri- 
bunals of  New  Jersey  wliat  they  certainly  would 
not  do  for  themselves — administer  the  right  of  one 
party  through  a  suit  brought  by  another. 

Before  closing  I  may  say  that  the  statute  of 
New  Jersey,  as  of  taost  of  the  other  States,  is 
an  almost  literal  transcript,  as  far  as  it  goes,  of 
the  9  and  10  Victoria,  c.  98,  commonly  known 
as  Lord  Campbell's  Act.  I  have  examined  the 
English  digests  without  finding  any  case  bearing 
upon  this  question,  but  it  may  be  noted,  as  some 
indication  of  the  view  taken  of  that  Act,  that  a 
possible  inconvenience,  such  as  is  alleged  in  this 
case,  has  been  provided  for  by  the  27  and  28  Vict, 
c.  95,  s.  1,  which  enacts,  that  if  there  shall  be 
no  executor  or  administrator,  or  there  being  such, 
he  shall  fail  to  bring  suit  for  the  space  of  six 
months  after  the  death,  then  such  action  may  be 
brought  by  and  in  the  name  of  all  the  persons  for 
whose  benefit  the  action  by  the  executor  would 
have  been.  This  is  certainly  a  strong  indication 
of  the  understanding  that  nothing  but  a  statute 
could  authorize  an  action  in  the  name  of  any  one 
but  the  personal  representative  to  whom  the  right 
was  given  in  the  first  instance. 

The  learned  Judge  was  right  in  entering  a  non- 
suit, and  the  judgment  is  affirmed. 

Opinion  by  Mitchell,  J.  l.  l.,  jr. 


Jan.  '89,  411.  May  3,  1889. 

Nason  v.  The  Directors  of  the  Poor  of  the 
County  of  Erie. 

Treasurer  of  Directors  of  the  Poor — Accounts  of 
— County  auditors  authorized  to  audit — Pro- 
ceedings of  Poor  Boards^  etc. —  When  irregular 
— Failure  of  bank  in  which  public  money  is 
deposited — Receiver  of  such  money  not  thereby 
releasedfrom  liability — Acts  of  April  22, 1879, 
and  June  2,  1881. 

The  directors  of  the  poor  of  a  county  can  perform  no 
official  act,  can  bind  the  connty  by  no  contract,  except 
when  acting  as  a  board,  and  they  can  only  act  as  a 
board  when  lawfully  oonyened  as  such. 


A  receiver  of  pubtic  monej  who  has  given  bond  for 
its  safe  keeping,  is  not  discharged  from  liability  there- 
for by  the  failure  of  his  banker. 

Baily  v.  The  Commonwealth,  20  Wbbklt  Notbb, 
221,  foUowed. 

A  tireasnrer  of  a  board  of  school  directors  deposited 
the  funds  of  the  board  with  the  Humboldt  Safe  Deposit 
and  Trust  Company,  which  subsequently  failed.  At 
an  Informal  meeting  of  two  of  the  three  directors  of  the 
poor,  a  notice  of  which  had  been  mailed  to  the  third 
director,  but  not  received  by  him,  it  was  agreed  that 
if  the  treasurer  should  assign  to  the  directors  his  bank 
book  with  the  said  bank,  and  all  rights  thereunder, 
his  bond  should  be  surrendered,  and  he  released  from 
all  liability.  At  this  meeting  no  minutes  were  kept. 
At  the  next  regular  meeting  of  the  board,  the  absent 
director  was  informed  of  the  proceedings  of  this  meet- 
ing.  The  county  auditors  subsequently  settled  a  bal- 
ance against  the  treasurer,  whereupon  he  appealed, 
and  an  issue  was  framed  : 

Held^  that  the  proceedings  of  the  board  were  irreg- 
ular, and  neither  thej  nor  the  failure  of  the  bank  con- 
stituted any  defence  to  the  action. 

The  Acts  of  April  22,  1879  (P.  L.  30),  and  June  2, 
1881  (P.  L.  44),  making  it  the  duty  of  the  oountj 
auditors  to  audit  the  accounts  of  '*  directors  of  the  poor, 
of  the  treasurer  and  steward  of  any  poor-house,  within 
any  county  where  a  poor-house  has  been  .... 
erected,"  authorixe  the  auditing  by  said  auditors  of 
the  accounts  of  the  treasurer  of  the  directors  of  the  poor. 
Said  Acts  are  constitutional. 

Error  to  the  Common  Pleas  of  Erie  County. 

Issue  upon  the  appeal  of  D.  W.  Nason  late 
treasurer  of  the  Directors  of  the  Poor  of  Erie 
County  from  the  report  of  the  auditors  of  said 
county,  in  which  the  Directors  of  the  Poor  of  Erie 
County  were  plaintiffs  and  D.  W.  Nason,  defend- 
ant. 

The  case  was  tHed  before  Gunnison,  P.  J., 
without  a  jury,  whose  decision  was  as  follows  :— 

<<  This  is  an  issue  framed  upon  the  appeal  of 
the  defendant  from  the  report  of  the  county  aud- 
itors, reporting  a  balance  in  his  hands  as  treas- 
urer of  the  Directors  of  the  Poor  of  $1582.69. 

"  The  facts,  as  they  appeared  from  the  admis- 
sions of  counsel,  and  evidence  produced  at  the 
trial,  are  substantially  as  follows : — 

**  (1)  The  plaintiifs  are  a  corporation,  invested 
with  the  care  and  maintenance  of  the  poor  of 
Erie  County,  and  for  that  purpose  have  power 
to  call  upon  the  commissioners  of  Erie  County 
for  such  amount  of  money,  from  year  to  year,  as 
they  may  deem  necessary. 

"  (2)  The  defendant  was,  by  said  directors, 
duly  appointed  treasurer  of  said  corporation,  Jan- 
uary 12,  1885,  for  the  term  of  one  year,  qualified, 
gave  a  bond  in  the  regular  form,  and  continued 
to  act  under  this  appointment  until  January  6, 
1886,  when  he  was  appointed  to  hold  the  office 
temporarily,  or  until  April  1,  1886,  but  gave  no 
new  bond  upon  such  reappointment.  In  his  ca- 
pacity of  treasurer,  he  paid  all  warrants  drawn 
by  order  of  the  board,  including  those  for  the 
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expenses  at  the  poor-bouse,  but  do  warrants  were 
paid  by  him  upon  the  order  of  the  steward  of  the 
poor-house,  who  had  no  authority  to  draw  war- 
rants upon  the  funds  in  his  hands.  His  successor 
entered  upon  his  duties  of  the  office  April  1, 1886. 

*^(3)  The  defendant,  as  treasurer  aforesaid,  re- 
ceived from  the  treasurer  of  the  county  of  Erie, 
OB  the  12tb  day  of  January,  1885,  a  check  on  the 
Humboldt  Safe  Deposit  and  Trust  Co.,  of  Erie, 
Pa.,  for  the  sum  of  seven  thousand  dollars,  pay- 
able out  of  the  funds  of  the  county  then  on  de- 
posit in  said  bank.  He  deposited  the  check  in 
the  same  bank,  and  it  was  credited  to  him  in  the 
deposit  book  issued  to  him  as  treasurer  by  the 
raid  bank,  and  was  drawn  upon  by  the  defendant 
as  treasurer  aforesaid,  to  pay  the  warrants  made 
and  issued  by  said  Directors  of  the  Poor. 

"(4)  TheHumboldt  Safe  Deposit  and  Trust  Co. 
became  insolvent  and  suspended  payment  Febru- 
ary 1,  1885,  and  on  the  4th  day  of  April,  1885, 
made  an  assignment  of  all  its  assets  to  J.  C.  Hil- 
ton, Esq.,  for  the  benefit  of  creditors.  Upon  the 
day  upon  which  the  bank  suspended  payment 
there  was  a  balance  to  the  credit  of  the  account 
of  D.  W.  Nason,  treasurer,  of  $1758.54,  which 
was  reduced  by  a  dividend  made  by  the  officers 
of  the  bank,  before  the  assignment  of  Hilton,  to 
$1582.69. 

"(5)  The  county  auditors  who  audited  the 
defendant's  account  for  the  ye^r  1885,  reported 
February  9,  1886,  a  balance  in  the  treasury  of 
$19,806.63,  'which  includes  $1582.69  deposited 
in  Humboldt  Bank.'  This  report  was  not  ap- 
pealed from. 

'*  (6)  In  March,  1886,  Joseph  Henderson,  pre- 
sident of  the  Board  of  Directors  of  the  Poor,  etc., 
directed  the  defendant,  as  secretary  of  the  board, 
to  call  a  special  meeting  of  the  directors,  for  the 
porpose  of  settling  with  the  defendant,  to  be  held 
the  31st  day  of  March,  1886,  at  the  office  of  the 
board,  in  the  city  of  Erie,  the  regular  place  for 
meeting  being  the  poor-house  in  Millcreek 
Township.  Notices  of  the  meeting  were  accord- 
ingly written  by  the  defendant,  and  placed  in  a 
letter  box  in  the  city  of  Erie,  post-paid,  directed 
to  the  two  directors,  Franklin  Willis  and  0.  C. 
UcAUister,  the  third  member  of  the  board  being 
Mr  Henderson,  the  president,  by  whose  direction 
the  meeting  was  called.  Franklin  Willis  received 
the  notice  addressed  to  him.  .Mr.  McAllister 
never  received  the  notice  sent  him. 

"(7)  On  the  31st  day  of  March,  two  of  the 
directors,  to  wit,  Joseph  Henderson  and  Frank- 
Hn  Willis,  met  at  the  office  in  the  city  of  Erie, 
Mr.  McAllister  not  being  present,  and  agreed  to 
a  settlement  with  the  defendant  as  follows  :  Upon 
the  defendant  assigning  to  the  Directors  of  the 
Poor  the  deposit  book  issued  by  the  Humboldt 
^e  Deposit  and  Trust  Co.,  with  his  rights  there- 
QDder,  transfer  and  deliver  to  his  successor  all 


books  and  papers  pertaining  to  the  office,  and 
pay  to  his  successor  all  money  in  his  hands  as 
treasurer,  he  should  be  released  from  all  liability 
for  the  amount  in  the  bank,  and  his  bond  should 
be  surrendered  and  cancelled.  No  minutes  of 
this  meeting  were  kept  by  the  secretary.  The 
proceedings  were  passed  by  the  testimony  of  those 
present.  The  pi'oceedings  were  inforn^al.  No 
motions  were  put  or  declared  adopted.  The  de- 
fendant performed  the  part  of  the  agreement  so 
made  to  be  performed  by  him,  and  received  his 
bond  from  the  president  of  the  board. 

"  (8)  There  was  no  subsequent  formal  or  offi- 
cial ratification  by  the  board  of  the  action  had  at 
the  special  meeting  of  March  81,  1886.  Mr. 
McAllister,  the  member  who  was  not  present  at 
that  meeting  was  informed  On  the  day  of  the  next 
regular  meeting  of  what  had  been  done  by  bis 
colleagues  at  the  special  meeting.  The  plaintiffs 
have,  however,  received  $237.40,  upon  the  claim 
from  the  assignee  of  the  bank  upon  a  partial  dis- 
tribution of  the  assets  collected  by  him. 

"(9)  The  couiity  auditors,  who  audited  the 
defendant's  account  from  January  1,  1886,  to 
April  1,  1886,  reported  a  balance  due  from  him 
oi  $1354.79.  It  was  admitted,  however,  tliat  the 
amount  reported  by  them  was  erroneous,  the  real 
balance  of  the  deposit  in  the  bank,  after  deduct- 
ing the  amount  received  upon  the  partial  distri- 
bution, being  $1345.29. 

"  From  this  report  the  defendant  appealed,  upon 
which  this  issue  was  formed. 

'*  On  the  part  of  the  piaintifis,  it  is  contended 
that  the  defendant  was  bound  to  account  for  and 
pay  over  all  moneys  received  by  him  in  his  offi- 
cial capacity  ;  0>at  the  failure  of  the  bank  was 
no  defence  to  the  payment  of  the  balance  stand- 
ing to  the  credit  of  hh  account  as  treasurer  ;  that 
there  never  was  a  settlement  between  him  and 
the  Board  of  Directors,  whatever  was  done  hav- 
ing  been  done  by  the  two  individual  members 
present  at  the  time,  not  at  a  legal  meeting  of  the 
board ;  and  that  even  if  such  a  settlement  had 
been  made  by  the  board  at  a  regular  meeting,  it 
would  have  been  ultra  vires^  and  that  it  could 
not  be  subsequently  ratified. 

"  The  defendant  claims  that  the  settlement 
made  between  him  and  the  two  directors  was 
upon  good  considerations,  and  within  the  scope, 
of  the  authority  of  the  Board  of  Directors ;  that 
the  knowledge  of  that  settlement  acquired  by  the 
third  director  soon  after  it  was  made,  he  not  ob* 
jecting  thereto,  amounted  to  a  ratification  by  the 
board  ;  and  that  having  accepted  the  distribution 
made  by  the  assignee  of  the  bank  upon  the  claim 
assigned  to  them  by  the  defendant,  they  are  now 
estopped  from  denying  the  validity  of  the  settle- 
ment. He  further  contends  that  there  is  no  au- 
thority for  the  auditing  and  settlement  of  his 
accounts  by  the  county  auditors.    That  the  Acts 
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of  22d  April,  1879  (P.  L.  30),  and  2d  June, 
.1881  (P.  L.  44),  making  it  the  duty  of  the 
county  auditors  to  audit  the  accounta  of  '  Direc- 
tors of  the  Poor  and  of  the  treasurer  and  steward 
of  any  poor-house  within  any  county  wherever  a 
poor-house  has  been,  or  may  hereafter  be  erected,' 
do  not  authorize  them  to  audit  the  accounts  of  the 
treasurer  of  the  Directors  of  the  Poor  ;  also,  that 
each  Act  is  unconstitutional  so  far  as  the  accounts 
of  the  treasurer  are  concerned,  because  it  does 
not  clearly  express  in  its  title  the  subject-matter, 
atid  the  Act  of  1881  is  unconstitutional  because 
it  is  special  legislation. 

'<  The  first  question  arising  in  the  determina- 
tion of  the  case  is  one  of  jurisdiction,  and  involves 
the  constitutionality  of  the  Acts  of  1879  and  1881 
If  the  county  auditors  had  no  authority  to  audit 
the  defendant's  account,  their  audit  was  not  bind- 
ing on  him,  and  his  appeal  should  be  sustained. 

**  Whether  or  not  the  Act  of  1881  is  special 
legislation  need  not  be  considered.  Its  purpose 
was  to  limit  the  operation  of  the  Act  of  1879, 
as  to  the  cases  specified.  The  Act  of  1879  is  not 
objectionable  as  special  legislation  certainly. 

''  I  can  see  no  force  in  the  distinctions  made  by 
the  counsel  for  the  defendant  that  he  is  not  *  treas- 
urer o(the  poor-house,*  and  therefore  the  Act  does 
not  contemplate  him  as  one  of  the  officers  whose 
accounts  are  to  be  audited  by  the  county  auditors, 

"  I  have  not  been  referred  to,  nor  have  I  been 
able  to  find  any  Act  of  Assembly  creating  the 
office  of  •  treasurer  of  the  poor-house.'  The  de- 
fendant was  treasurer  of  the  Directors  of  the  Poor, 
and  as  such  it  was  iiis  duty  to  pay  all  warrants 
drawn  by  the  directors  for  all  expenses  at  the 
poor-house.  There  was  no  other  person  author- 
zed  to  pay  those  warrants.  I  am  therefore  of  the 
opinion  that  he  was  '  treasurer  of  the  poor-house,' 
within  the  meaning  of  the  Act  of  Assembly. 

'^  Does  the  Act  offend  against  the  Constitution 
so  far  as  this  office  is  concerned,  in  that  it  does 
not  indicate  its  subject  sufficiently  in  its  title?  It 
is  entitled  '  An  Act  extending  the  powers  and 
authority  of  county  auditors,  authorizing  them  to 
settle,  audit,  and  adjust  the  accounts  of  the  Di- 
rectors of  the  Poor  of  the  several  counties  of  the 
Commonwealth.'  It  enacts  <  that  in  addition  to 
the  power  and  duty  of  county  auditors,  as  now 
conferred  on  them  by  law,  it  shall  be  their  duty 
to  audit  and  adjust  the  accounts  of  the  Directors 
of  the  Poor,  and  of  the  treasurer  and  steward  of 
each  and  evert/  poor-hoase^*  etc.  If  the  title 
were  simply  *•  An  Act  extending  the  power  and 
authority  of  county  auditors,'  omitting  the  clause 
which  follows,  there  would  be  no  doubt  as  to  its 
constitutionality.  It  must  be  borne  in  mind  that 
'  all  the  presumptions  are  in  favor  of  the  consti- 
tutionality of  an  Act  of  Assembly ;  to  doubt  is 
to  decide  in  favor  of  its  constitutionality.'  (Craig 
r.  First  Presbyterian  Church,  88  Pa.  St.  42.) 


'*  *  It  is  sufficient  if  the  title  fairly  gives  notice 
of  the  subject-matter  of  the  Act  so  as  reasonably 
to  lead  to  an  inquiry  into  its  body.'  (Esling's 
App.,  89  Pa.  St.  205  ;  Allegheny  County  Home's 
App.,  77  Id.  80.) 

*'The  provision  authorizing  the  settlement 
and  auditing  of  the  accounts  of  the  treasurer  of 
the  poor-house  is  germane  to  the  subject-matter 
as  expressed  in  the  title.  The  accounts  of  the 
treasurer  of  the  poor-house  are  the  accounts  be- 
tween him  and  the  Directors  of  the  Poor.  They 
are  the  accounts  of  the  directors .  themselves.  I 
am  therefore  of  opinion  that  the  Act  is  consti- 
tutional. 

<<  Since  the  decision  in  Baily  r.  The  Common- 
wealth (20  Weekly  Notes,  22),  it  cannot  be 
doubted  that  the  law  is  in  this  State,  that  in  an 
action  against  a  receiver  of  public  moneys,  it  is 
no  defence  that  the  money  was  deposited  in  good 
faith,  in  a  bank  which  afterwards  became  insol- 
vent, by  which  insolvency  the  money  was  lost. 
The  defendant  is  therefore  liable  for  the  balance 
claimed,  unless  he  has  been  discharged  by  the 
settlement  which  he  alleges  was  made  by  the  Di- 
rectors of  the  Poor  with  him.  Does  the  testi* 
mony  show  that  such  a  settlement  was  made  ? 

^^  That  an  attempt  was  made  to  make  it  by  two 
members  of  the  Board  is  true.  But  it  was  not 
at  a  regular  meeting,  the  third  member  was  not 
present,  nor  did  he  have  due  and  legal  notice  of 
the  meeting.  It  is  well  settled  that  notice  of  a 
special  meeting  of  a  corporation  must  be  given  to 
each  person  entitled  to  be  present ;  and  further, 
that  when  there  is  no  method  of  giving  notice 
prescribed  by  law,  or  by  the  by-laws  or  regula- 
tions of  the  corporation,  personal  notice  is  re- 
quired (1  Potter  on  Corporations,  §§  836,  837, 
342  ;  Pike  Co.  v.  Rowland,  94  Pa.  St.  238). 

**  No  notice  whatever  was  received  by  Mr.  Mc- 
Allister, and  that  defect  not  being  caused  by  his 
presence  without  notice,  the  settlement  made  or 
attempted  to  be  made  by  the  members,  can  have 
rtb  binding  effisct. 

"  Nor  was  there  such  subsequent  ratification 
by  the  board  as  would  be  binding.  No  minutes 
of  the  special  meeting  were  recorded,  none  were 
afterwards  read  or  adopted.  The  fact  that  Mr. 
McAllister  was  afterwards  told  of  the  action  of 
his  fellow -directors,  he  not  protesting,  would  not 
amount  to  ratification.  Nothing  but  an  official 
ratification  at  a  legal  meeting  would  avail  to  bind 
the  board. 

<^  The  defendant,  however,  urges  that  the  plain- 
tiffs having  received  a  dividend  from  the  assignee 
of  the  bank,  upon  the  account  transferred  to  them 
by  him,  are  estopped  from  questioning  the  va- 
lidity of  the  agreement  by  which  he  was  to  be 
released,  even  if  the  agreement  w^re  not  made, 
or  ratified  by  the  board  at  a  legal  meeting.  The 
facts  show  that  there  was  one  essential  element 
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lacking  to  constitute  an  estoppel.  Jn  order  to 
SDCcessfuUj  set  up  an  estoppel,  it  roust  appear 
that  the  party  setting  it  up  was  induced  by  the 
acts  or  representations  of  the  other  party  to  act 
lo  his  injury.  The  defendant  has  not  shown  that 
he  sustained  any  injury.  Moreover  the  claim  he 
assigned  to  them  was  for  money  deposited  by  him 
as  treasurer,  which  was  the  very  money  he  was 
bound  in  law  to  turn  over  or  pay  to  the  board, 
or  to  bis  successor  in  office,  and  not  his  own 
money.  Had  he  assigned  to  them  hb  private  and 
individual  bank  account,  it  is  possible  a  different 
question  might  have  been  presented.  But  when 
they  received  the  dividend,  they  but  received 
their  own.  It  amounted  to  no  more  than  his  pay- 
ing to  them  so  much  on  account  of  his  indebted- 
ness to  them,  which  but  reduced  tbe  amount  of 
the  indebtedness. 

*<  If  I  am  correct  in  this  conclusion,  it  must 
follow  not  only  that  there  was  no  ratification  of 
the  contract,  no  estoppel  by  the  acts  of  the  plain- 
tiffs, and  no  consideration  for  the  contract  if  it 
was  within  the  power  of  the  directors  to  make, 
even  if  made  regularly  and  legally. 

"  The  appeal  of  the  defendant  is  therefore  dis- 
missed at  the  cost  of  the  defendant  appellant, 
and  the  prothonotary  is  directed  to  give  notice  of 
this  decision  to  the  parties  or  their  attorneys,  and 
at  the  expiration  of  thirty  days  after  such^  no- 
tice, to  enter  judgment  against  the  defendant, 
and  in  flavor  of  the  plaintiffs /or  costs,  unless  ex- 
ceptions are  filed  in  the  meantime." 

Defendant  offered  to  prove  that  the  bank  was 
reputed  solvent  and  safe  at  the  time  the  money 
was  deposited  and  up  to  the  time  of  failure, 
and  that  it  had  a  large  number  of  depositors, 
among  whom  were  some  of  the  most  prudent  and 
conservative  business  men  in  the  city  of  Erie, 
and  was  considered  solvent  by  the  defendant  and 
community.  Objected  to.  Objection  sustained. 
Exception  (first  assignment  of  error). 

PlaintiflTs  requested  the  court  to  find  that  under 
the  evidence  and  the  law  the  jndgnient  should  be 
for  the  plaintiffs,  which  point  was  affirmed. 

Defendant  presented  a  number  of  requests  to 
find  the  facts  and  the  law,  all  of  which  were  re- 
fused. The  substance  of  these  points  and  the 
answers  thereto  are  sufficiently  indicated  in  the 
opinion  of  the  Court. 

The  Court  subsequently  amended  its  findings 
in  this  particular :  "The  notes  of  testimony  show 
that  Mr.  McAllister  was  informed  at  the  next 
regular  meeting  of  the  Board  of  Directors  of  the 
Poor,  after  the  special  meeting,  March  31,  1886, 
what  was  done  by  the  other  two  members  of  the 
board  at  the  special  meeting.  The  8th  paragraph 
of  the  finding  of  facts  is  therefore  not  complete. 
It  should  liave  been  found  that  Mr.  McAllister 
was  informed  at  the  next  regnlar  meeting  ot  what 
luid  been  done  by  his  colleagues  at  the  special 


meeting,  instead  of '  on  the  day  of  the  next  regu- 
lar meeting.'  It  is  accordingly  amended  in  that 
particular." 

Judgment  having  been  entered,  defendant  took 
this  writ,  assigning  for  error,  inter  alia,  the  re- 
jection of  testimony  as  above,  the  affirmance  of 
plaintiffs'  point,  the  refusal  of  defendant's  points, 
the  dismissal  of  the  appeal,  and  the  entry  of  judg- 
ment. 

John  P.  Vincent  (E,  A.  Wailing  with  him),  for 
plaintiff^  in  error. 

William  A.  Galhraith  {Edward  P.  Gould  yfiih 
him),  for  defendants  in  error. 

May  18,  1889.  The  Court.  The  defendant 
below  was  th^  treasurer  of  the  Directors  of  the 
Poor  for  the  county  of  Erie.  The  county  audi- 
tors who  audited  his  account  reported  a  balance 
due  from  him  of  $1354.79.  It  was  admitted, 
however,  that  the  correct  balance  should  have 
been  reported  at  $1345.99.  This  balance  was 
represented  by  a  deposit  made  by  the  treasurer 
with  the  Humboldt  Safe  Deposit  &  Trust  Com- 
pany. The  deficit  was  caused  by  the  failMre  of 
that  institution.  The  defendant  alleged  a  settle- 
ment with*  the  Directors  of  the  Poor.  In  con- 
sideration of  his  assigning  to  them  his  bank  book 
with  the  said  Humboldt  Bank,  and  all  rights  there- 
under, two  of  the  three  directors  agreed  to  sur- 
render up  his  bond  and  release  him  from  all  lia- 
bility. The  defendant  gave  no  consideration  for 
this  settlement;  the  money  in  the  defunct  bank 
belonged  to  the  county  and  he  merely  gave  up 
the  evidence  of  the  deposit.  Had  this  alleged 
settlement  been  made  by  a  regular  or  legal  meet- 
ing of  the  directors  and  in  an  orderly  manner  we 
would  have  had  the  question  before  us  of  the 
power  of  the  directors  to  make  the  settlement  and 
give  away  what  did  not  belong  to  them,  viz., 
$1345.29  of  the  money  of  the  county  of  Erie. 
The  meeting,  however,  was  not  a  formal  legal 
meeting  of  the  board.  There  were  but  two 
members  present  and  the  third  had  received  no 
notice  of  it.  The  learned  Judge  finds :  "  No 
minutes  of  the  meeting  were  kept  by  the  secre- 
tary. The  proceedings  were  passed  by  the  testi- 
mony of  those  present.  The  proceedings  were 
informal.  No  motions  were  put  or  declared 
adopted."  It  hardly  needs  an  argument  to  show 
that  a  public  body,  charged  with  important  pub- 
lic duties,  cannot  transact  their  business  in  this 
loose  way.  If  two  of  three  Directors  of  the  Poor 
could  get  together  in  a  comer,  without  the  pres- 
ence of,  or  notice  to,  the  other  member,  and  bmd 
the  county  by  their  informal  unofficial  acts,  it  re- 
quires no  prophetic  vision  to  see  that  gross 
abuses  would  soon  spring  up  and  take  root.  It 
seems  almost  a  waste  of  time  to  cite  authority  for 
so  plain  a  proposition ;  I  will  refer  only  to  School 
District  of  the  City  of  Erie  v.  Fuess  (98  Pa. 
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600),  where  it  was  said  by  our  late  brother 
Trunket,  in  speaking  of  a  board  of  school 
directors :  "  The  directors  as  a  board  must  ex- 
ercise their  powers;  the  board  may  make  con- 
tracts, may  authorize  a  committee  to  make  a 
contract,  and  may  appoint  an  agent  for  a  proper 
and  specific  purpose.  One  or  more  of  the  direc- 
tors, without  authority  from  the  board,  can  make 
no  contract  binding  upon  th^  district,  cannot 
change  contracts,  c-an  do  no  act  fixing  the  district 
for  a  liability.  He  may  be  personally  responsible 
to  those  who  sufier  from  his  unauthorized  acts,  as 
any  other  citizen  would  be."  The  Directors  of 
the  Poor,  no  more  than  a  board  of  school  direc- 
tors, can  perform  no  official  act,  can  bind  the 
county  by  no  contract,  except  when  acting  as  a 
board,  and  they  can  only  act  as  a  board  when 
lawfully  convened  as  such.  It  follows  that  the 
alleged  settlement  between  the  two  members  and 
the  defendant  was  no  settlement  at  all. 

The  failure  of  the  bank  in  which  the  defendant 
deposited  the  money  is  no  defence.  A  receiver 
of  public  moneys  who  has  given  bond  for  its  safe 
keeping  is  not  discharged  from  liability  therefor 
by  the  failure  of  his  banker.  This  was  expressly 
decided  in  the  case  of  Baily  t^.  The -Common- 
wealth, not  yet  reported  in  our  State  reports.  It 
may  be  found  in  9  Central  Reporter,  223,  and  20 
Weekly  Notes,  221.  * 

There  is  not  much  else  in  the  case.  We  do  not 
think  there  is  any  force  in  the  argument  that  the 
Acts  of  April  22,  1879  (P.  L.  30),  and  June  2, 
1881  (P.  L.  44),  making  it  the  duty  of  the  county 
auditors  to  audit  the  accounts  of  ^'  Directors  of 
the  Poor,  of  the  treasurer  and  steward  of  any 
poor-house,  within  any  county  where  a  poor-house 
has  been  or  may  hereafter  be  erected,"  do  not 
authorize  them  to  audit  the  accounts  of  the  treas- 
urer of  the  Directors  of  the  Poor ;  also  that  each 
Act  is  unconstitutional  so  far  as  the  accounts  of 
treasurer  are  concerned,  because  it  does  not 
clearly  express  in  its  title  the  subject  matter; 
and  the  Act  of  1881  is  unconstitutional  because 
,  it  is  special  legislation.  We  need  not  concern 
ourselves  about  the  Act  of  1881,  for  if  that  of- 
fends against  the  organic  law  because  it  is  special 
legislation  it  leaves  the  Act  of  1879  in  force,  and 
we  think  the  purpose  of  that  Act  is  sufficiently 
expressed  in  the  title.  The  criticism  that  the  de- 
fendant is  not  the  treasurer  of  the  poor-house  but 
of  the  Directors  of  the  Poor  is  exceedingly  refined 
and  does  not  require  discussion* 

Judgment  affirmed. 

Opinion  by  Paxsox,  C.  J.  h.  o.  o. 


Jan.  '89,  393.  April  30, 1B89. 

Barhite's  Appeal. 

Family  relattonshtp — (hmpensation  for  service* 
to  decedent — Accountant's  commissions^^Find" 
ing  of  fact  by  Auditor — Costs. 

A  young  woman  who,  upon  her  grandfather's  invi- 
tation, goes  to  live  with  him,  and  for  nine  years  keeps 
his  hoase  and  makes  her  home  with  him,  her  expenses 
being  paid  by  the  grandfather,  is  not  entitled  to  re- 
cover oompensation  for  her  services  from  his  estate  in 
the  abeenise  of  an  express  oontraot  by  which  she  was 
to  be  paid  for  her  services. 

The  blood  relationship  existing  between  the  parties, 
and  the  family  relationship  established  between  them 
when  the  granddaughter  went  to  live  with  the  dece* 
dent,  rebut  the  presumption  of  any  promise  on  his 
part  w)  pay  for  her  services. 

Under  the  facts  of  this  case,  the  Auditor  and  Court 
below  having  found  that  the  family  relationship  ex- 
isted between  the  parties,  and  that  there  was  no  ex- 
press contract  by  which  the  granddanghter  was  to  be 
paid  for  her  services,  it  would  require  a  very  strong 
case,  a  clear  mistake,  to  justify  the  Supreme  Court  in 
reversing  their  findings. 

An  executor  is  not,  entitled  to  commissions  upon  a 
sum  of  money  in  which  he  was  indebted  to  his  testa- 
tor^s  estate,  nor  upon  an  advancement  to  a  distributee 
when  he  had  nothing  to  do  with  it  but  take  a  receipt. 
Under  the  circumstances  of  the  case,  a  commission  of 
five  per  cent,  to  accountant  was  considered  sufficient. 

It  is  not  error  to  put  the  costs  upon  the  accountant 
when  the  audit  is  rendered  necessary  by  his  unfounded 
charge. 

Appeal  of  Alexander  Barhite,  executor  of  the 
will  of  John  Barhite,  deceased,  from  the  decree 
of  the  Orphans*  Court  of  Erie  County,  sustaining 
exceptions  to  the  report  of  an  Auditor  upon  the 
partial  account  of  said  executor. 

The  following  facts  appeared  from  the  report 
of  D.  B.  McCreary,  Esq.,  Auditor :  John  Bar- 
hite was  a  man  of  considerable  wealth  and  great 
frugality,  living  in  Erie  County.  His  wife  died 
when  he  was  about  seventy-seven  years  of  age, 
leaving  him  entirely  alone  in  his  home.  He  then 
sent  word  to  Carrie  Barhite,  a  young  woman  of 
eighteen  or  nineteen  years  of  age,  his  grand- 
daughter, who  lived  with  her  father  in  the  State 
of  Iowa,  asking  her  to  come  and  keep  house  for 
him.  She  complied  with  his  request,  and  for 
nine  years,  until  his  death,  kept  his  house,  often 
attended  to  some  of  the  work  out  of  doors  on  her 
grandfather's  ten-acre  lot,  kept  his  accounts,  cal- 
culated interest,  and  made  settlements  for  him. 
John  Barhite  was  an  ignorant  man,  and,  although 
principally  engaged  in  money-lending,  was  un- 
able to  make  his  own  calculations.  The  grand- 
danghter received  no  wages  for  her  services,  nor 
was  there  any  express  contract  that  she  should 
be  paid.  There  wa^  also  some  evidence  that  the 
grandfather  had  promised  to  pay  her  for  her  aa- 
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sistance  to  him.  Her  expenses,  in  aocord  with 
the  style  in  which  she  wrs  living,  were  paid  by 
the  grandfather.  She  never  asked  for  pay,  nor 
received  any ;  at  one  time  she  applied  to  her  fa- 
ther for  money.  John  Barhite  died  in  1886,  leav- 
ing a  will  in  which  he  made  no  provision  for  his 
granddaughter,  giving  the  residue  of  his  estate, 
nXier  insignificant  pecuniary  legacies,  to  his  sons, 
Alexander,  Peter,  and  Wesley,  and  of  which  will 
he  appointed  Alexander  Barhite,  the  father  of 
Carrie,  executor.  The  testator's  personal  estate 
was  valued  at  $90,325.13. 

Carrie  Barhite  presented  a  claim  of  $3675 
for  nine  years'  services,  against  the  estate,  which 
claim  was  paid  by  the  executor.  In  his  first 
partial  account  the  executor  asked  credit  for  this 
payment,  and  further  claimed  commissions  at  the 
rate  of  6  per  cent,  upon  the  amount  included  in 
the  account,  viz :  $35,080.65.  This  amount  was 
made  up  in  part  of  a  debt  due  by  the  executor  to 
the  estate  of  $4337.27,  and  of  an  advancement  of 
$5000  to  one  of  the  distributees,  for  which  the 
executor  merely  took  a  receipt. 

Exceptions  having  been  filed,  inter  alia,  to  the 
claim  of  Carrie  Barhite  and  the  commissions 
as  aforesaid,  the  account  was  referred  to  an 
Auditor  who  reported  that  while  the  grand- 
daughter was  not  entitled  to  compensation  for 
household  services,  yet  she  was  entitled  to  pay 
for  the  clerical  work  she  did  for  her  grand- 
father, and  that  she  should  be  allowed  com- 
pensation at  the  rate  of  $410  per  year  for  her 
entire  services,  and  deducting  $120  a  year  fpr 
her  household  duties,  fixed  her  compensation  at 
$290  per  year,  or  $2537.50  for  the  whole  period. 
The  Auditor  also  reduced  the  executor's  com- 
missions to  the  rate  of  5  per  cent.,  and  disallowed 
any  commission  upon  the  above  legacy  of  $5000 
and  the  accountant's  debt  of  $4337.27.  The 
Auditor  further  reported  that  the  executor  should 
be  surcharged  accordingly,  and  placed  the  costs 
of  the  audit  upon  the  estate. 

To  this  report  Peter  Barhite  and  Wesley  Bar- 
hite filed  exceptions,  inter  alia,  to  the  allowance 
of  any  credit  for  payment  to  Carrie  Barhite,  and 
to  the  charging  of  costs  upon  the  estate.  The 
accountant  also  filed  exceptions  to  the  Auditor's 
report,  alleging  error  in  not  allowing  credit  for 
payment  of  the  full  amount  of  Carrie  Barhite's 
claim,  and  in  surcharging  the  executor  as  above 
set  forth. 

The  above  exceptions  on  the  part  of  Peter  and 
Wesley  Barhite  were  sustained,  and  those  of  the 
accountant  dismissed.  Whereupon  the  accountant 
took  this  appeal,  assigning  for  error  the  dismissal 
of  his  exceptions,  and  sustaining  those  of  Peter 
and  Wesley  Barhite. 

William  Benson  (A.  K  Sisson  with  him),  for 
appellant. 

The  family  relation  to  rebut  the  presumption 


of  compensation  exists  only  between  parent  and 
child. 

Smith  V,  Millifran,  7  Wright,  107. 

Gordner  v,  HefBey,  13  Id.  163. 
The  declarations  of  decedent  as  to  his  grand* 
daughter's  services  and  their  value  to  him  are 
admissible  to  charge  his  estate. 

Gordner  v,  Heffley,  supra, 

Ranninger's  App.,  3  Crnmrine,  20. 
The  Statute  of  Limitations  does  not  bar  such 
a  claim  as  this. 

Ranninger's  App.,  supra. 

Fawoett  v,  Fawcett,  14  Norris,  376. 
John  P.  Vincent  {E.  A,  Walling  with  him), 
for  appellees.  \ 

Declarations  will  not  make  a  contract  between 
relations  so  close  as  the  relations  between  these 
parties. 

Ulriih  V.  Arnold,  120  Pa.  170. 

Gordner  v,  Heffley,  49  Id.  163. 

Loomis's  App.,  105  Id.  258. 

Walls's  App.,  Ill  Id.  461. 
The   family  relationship   may  exist  between 
grandfather  and  grandchild  as  well  as  between 
father  and  son. 

Neel  V.  Neel  59  Pa.  347. 

Duffey  ».  Duffey,  8  Wright,  899. 
There  must  be  an  express  contract  in  order  to 
enable  parties  standing  in  these  relations  to  re- 
cover for  services. 

Neald  V.  Bngle,  5  Cent.  Rep.  907. 
*This  money  was  paid  to  Carrie  Barhite  volun- 
tarily ;  she  therefore  cannot  be  compelled  to  pay 
it  back.     The  hardship  will  not  fall  on  her. 

Keener  v.  Bank  of  U.  S.,  2  Pa.  237. 

Natcher  w.  Natcher,  47  Id.  496. 

Ege  r.  Koontz,  3  Id.  109. 

Loomis's  App.,  105  Id.  258. 
Commissions  are  allowed  to  an  accountant  for 
a  faithful  execution  of  his  trust,  not  to  one  who 
has  mismanaged  or  overcharged  it. 

Clauser's  Est.,  84  Pa.  51. 

Ncftris's  App.,  71  Id.  106. 

Posey  V.  Clemson,  9  S.  &  R.  204. 

Montgomery's  App.,  5  Nor.  230. 
The  accountant's  overcharges  made  a  contest 
necessary;  he   therefore  was  properly  charged 
with  the  costs. 

Landis  v,  Soott,  8  Casey,  495. 

May  18,  1889.  The  Court.  The  learned 
Auditor  and  Court  below  have  both  found  that  the 
family  relation  existed  between  Carrie  Barhite 
and  her  grandfather,  the  testator,  and  that  there 
was  no  express  contract  by  which  she  was  to  be 
paid  for  her  services.  Under  such  circumstances 
it  would  require  a  very  strong  case — a  clear  mis- 
take— to  justify  us  in  reversing  their  findings  of 
fact.  So  far  from  there  being  a  mistake  in  this 
instance,  we  think  the  findings  referred  to  are 
sustained  by  the  evidence.  It  is  true  the  testator, 
whose  wife  was  deceased,  and  who  was  an  old  man 
living  alone,  invited  his  granddaughter,  who  was 
living  with  her  father,  to  come  and  live  with  him, 
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and  keep  bis  house.  She  came,  and  remained  for 
nine  years,  and  until  his  death.  During  all  this 
time,  there  can  be  no  doubt,  under  the  evidence, 
that  she  was  living  with  him  as  a  member  of  his 
family,  and  without  any  contract  as  regards  com- 
pensation. It  was  not  alleged  that  he  ever  paid 
her  a  dollar  as  wages ;  on  the  contrary  she  lived 
with  him  just  as  a  child  would  do,  her  clothing 
and  other  expenses  for  most  of  the  time  being 
supplied  by  him.  There  was  evidence  of  his  de- 
clarations that  she  was  useful  to  him  and  should 
be  well  paid  for  her  sevices.  These,  however, 
were  but  the  loose  declarations,  which  can  almost 
always  be  proved  in  such  cases,  and  refer  to  future 
intentions,  which  may  mean  a  provision  by  will, 
or  other  benefit,  to  be  conferred  in  some  other 
manner.  It  is  incredible,  if  there  was  a  contract 
for  wages,  that  she  should  have  remained  with 
him  for  nine  years,  and  never  have  demanded  nor 
received  a  dollar,  especially  in  view  of  the  fact 
that  at  one  time  she  applied  to  her  father  for 
money.  This  belongs  to  a  class  of  cases  which 
we  do  not  feel  disposed  to  encourage,  and  in  its 
own  facts,  furnishes  a  sufficient  reason  why  we 
should  not  do  so.  Here  we  have  the  case  of  a 
farmer's  daughter,  who  at  her  grandfather's  re- 
quest, makes  her  home  with  him  and  keeps  his 
house.  The  two  were  living  together,  in  a  small 
frugal  way,  on  a  little  place  of  ten  acres.  She 
takes  care  of  his  house,  and  sometimes  does  the 
,  chores  out  of  doors.  She  has  her  home  with  him 
and  he  pays  her  expenses,  such  as  were  incident 
to  her  condition  in  life.  At  the  end  of  nine  years 
the  grandfather  dies,  and  his  granddaughter  claims 
for  her  services  the  sum  of  $3675.00,  which  was 
promptly  paid  by  her  father,  who  was  the  execu- 
tor. No  credit  was  given  for  her  support,  clothing 
or  other  expenses.  Yet  strange  to  say  this  mar- 
^  vellous  result  would  seem  to  be  justified,  as  to  the 
value  of  her  services,  by  the  testimony  of  a  num- 
ber of  apparently  respectable  witnesses.  Their 
testimony,  however,  is  chiefly  valuable  as  a  curious 
illustration  of  the  extreme  liberality  in  which  some 
persons  indulge  with  the  money  of  other  people. 
Notwithstanding  what  the  witnesses  say,  every 
person  of  average  intelligence  knows,  that  this 
girl  could  not  have  made  and  saved  one-fourth  of 
that  sum  in  nine  years  in  any  honest  employment 
which  she  would  be  likely  to  obtain. 

The  learned  Master,  while  of  the  opinion  that 
she  was  not  entitled  to  recover  for  the  household 
duties  performed  by  her,  yet  was  of  opinion  that 
she  performed  other  duties  as  to  which  an  im- 
plied contract  might  arise,  and  for  these  services 
he  allowed  her  a  compensation  of  $290  per  year, 
amounting  to  $2537.50.  It  appears  that  the  tes- 
tator, although  living  in  a  small,  miserly  way, 
was  rich.  He  left  an  estate  in  moneyed  securi- 
ties amounting  to  about  $90,000.  He  was  an 
extremely  ignorant  man,  and  his  granddai  ghter 


had  some  education,  and  was  ready  at  figures. 
She  calculated  his  interest  for  him,  and  gave  him 
what  assistance  be  needed  about  his  papers.  It 
was  for  these  services  that  the  Auditor  awarded 
her  the  sum  of  $2587.50.  Upon  exception  the 
learned  Court  below  reversed  the  Auditor,  and 
held  that  the  claim  for  these  services  came  within 
the  same  rule  as  her  compensation  for  household 
work,  and  disallowed  it.  In  this  we  think  the 
Court  was  right.  The  distinction  made  by  the 
Auditor  was  a  distinction  without  a  difference. 
As  was  said  by  the  learned  Court :  "  The  blood 
relationship  existing  between  them,  together  with 
the  family  relationship  established  when  she 
came  to  live  with  him,  rebut  the  presumption  of 
any  promise  on  his  part  to  pay  for  her  services^ 
and  no  express  promise  was  proved."  I  have 
not  considered  it  necessary  to  discuss,  the  authori- 
ties upon  this  point.  Our  own  cases  are  numer- 
ous, and  are  right  in  a  line  with  the  foregoing. 
Perhaps  there  is  no  branch  of  the  law  with  which 
the  profession  is  more  familiar. 

We  find  no  error  in  the  ruling  of  the  Court  in 
regard  to  the  accountant's  commissions.  He 
claimed  six  per  cent,  upon  the  personal  estate, 
including  an  advancement  of  $5000,  for  which 
there  was  nothing  to  do  but  take  a  receipt.  He 
also  claimed  commissions  on  the  sum  of  $4337.279 
in  which  he  was  indebted  to  the  estate.  The 
Auditor  and  Court  below  disallowed  commissions 
on  these  two  items,  and  reduced  the  commissions 
on  the  residue  to  five  per  cent.  Under  all  the 
circumstances  this  was  liberal.  The  estate  was 
large,  there  were  no  debts  worth  speaking  of,  and 
no  complications.  The  estate  could  have  been 
distributed  in  kind  between  the  legatees— the 
accountant  and  his  two  brothers — without  delay 
or  risk.  Without  desiring  to  criticise  the  con- 
duct of  the  accountant  unduly,  he  appears  to  have 
been  actuated  by  a  desire  to  make  all  he  could 
out  of  the  estate  in  a  legitimate  way.  A  con- 
spicuous instance  of  this  may  be  found  in  his 
paying  the  extravagant  claim  of  his  daughter 
without  consultation  with  the  other  parties  in- 
terested in  the  estate.  The  Court  below  properly 
surcharged  him  with  the  amount  of  this  payment. 

Nor  was  it  error  to  put  the, costs  of  the  audit 
upon  the  accountant.  The  audit  was  rendered 
necessary  by  his  own  unfounded  charges. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  C.  J. 
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J11I7  '88, 149.  March  5,  1889. 

Kut2  ▼•  Dreibelbis. 

Partnership — Dtisolutian — Bight  to  recover  as- 
tHs — Practice —  When  aaumpsit  will  lie  by  one 
partner  against  another,  or  against  his  estate. 

TTpoD  the  dissolation  of  a  partnership  by  the  death 
of  one  of  ita  members,  the  right  to  recover  the  assets 
of  the  Arm  belongs  to  the  snrTlving  partner  and  not 
to  the  representative  of  the  deceased  partner. 

When  (me  member  of  a  firm  receives  assets  of  the 
firm  during  his  lifetime,  his  partner  cannot  ordinarily 
maintain  aasnmpsit  against  him  or  his  estate,  but 
most  resort  to  a  hill  for  an  account  or  an  action  of 
aceonnt  render.  But  where  the  partnership  is  in  a 
single  and  finished  transaction,  assumpsit  will  lie  at 
the  salt  of  one  partner  against  his  co-partner. 

A.  contracted  with  X.,  oonntj  eonmiissionerg,  to 
bnild  a  bridge  ;  after  the  completion  of  the  same  X 
refused  to  pay.  A.  brought  suit  and  pending  the  same 
died.  C,  his  widow  and  execntrix,  was  substituted  on 
the  record,  and  subsequently  recovered  from  X.  and 
filed  her  account  as  executrix  of  A.,  in  which  this  item 
appeared.  B.,  five  years  after  A.'s  death,  and  nearly 
three  years  after  C.  recovered  from  X.,  brought  as- 
sompsit  against  C.  for  the  amonnt  recovered  by  her, 
claiming  that  he  was  a  partner  with  A.  in  bis  contract 
with  X.  The  jury  having  found  that  A.  and  B.  were 
partners: 

Held^  (1)  that  the  partnership  was  in  a  single  trans- 
action, and  hence  assumpsit  would  lie. 

(2)  That  as  there  appeared  to  be  no  outstanding 
debts  against  this  partnership,  there  is  no  need  that 
the  entire  fund  recovered  by  C.  should  be  transferred 
to  B.,  and  thus  require  C.  to  bring  suit  for  a  settlement 
ofthe  partnership  accounts.  B.  should  only  recover 
snch  portion  of  this  fund  as  upon  an  account  settled 
between  the  parties  appears  to  belong  to  him. 

Error  to  the  Common  Pleas  of  Berks  County. 

Assumpsit  by  Simon  Dreibelbis, surviving  part- 
ner of  Charles  Kutz,  deceased,  against  Estlier 
Kutz,  executrix  of  Charles  Kutz,  to  recover 
from  defendant  an  amount  of  money  received  by 
her  in  settlement  of  a  suit,  which  plaintiff  alleged 
belonged  to  him  as  surviving  partner  of  Charles 
Kutz,  deceased. 

The  facts  sufficiently  appear  in  the  opinion  of 
the  Supreme  Court,  infra. 

The  Court,  Hagenman,  P.  J.,  left  the  question 
of  the  existence  of  the  partnersliip  to  the  jury, 
and  charged  that  if  they  found  that  Dreibelbis 
was  a  partner,  then  the  sum  recovered  by  Mrs. 
Kutz  was  partnership  assets,  and  the  plaintiff  was 
entitled  to  it  in  the  settlement  of  the  partnership 
aflkirs. 

Verdict  for  plaintiff  for  $1100,  and  judgment 
tliereon.  Defendant  took  this  writ  assigning  for 
error,  inter  cUia,  (6),  the  portion  of  the  charge 
above  noted. 

H.  Willis  Bland  (James  H.  Marx  with  him), 
fw  plaintiff  in  error. 

D,  E.  Schroeder,  for  defendant  in  error. 


May  13,  1889.  The  Court.  On  May  11, 
1872,  Charles  Kutz  entered  into  a  written  con- 
tract under  seal,  with  the  commissioners  of 
Lebanon  County,  by  which  be  agreed  to  remove 
the  old  bridge  across  Swatara  Creek,  at  Jones- 
town, in  that  county,  and  to  place  it  over  the 
same  creek,  at  Bohr's  Ford,  upon  abutments  and 
piers  furnished  by  the  county  commissioners,  and 
to  have  it  finished  and  ready  for  use  Septem- 
ber 1,  1872.  For  this  work  he  was  to  receive 
$3350 ;  one-third  of  it  when  one  span  of  the 
bridge  was  erected,  and  approved  by  tlie  com- 
missioners, and  the  balance  when  the  bridge  was 
approved  by  the  viewers  and  Court,  and  accepted 
by  the  commissioners.  After  the  bridge  was 
completed  the  commissioners  being  dissatisfied 
with  the  work,  refused  to  pay  the. balance  of 
the  contract  price  and  he  brought  suit  for  it. 
He  died  July  30,  1876,  and  October  14,  1878, 
his  death  was  sujrgested  on  the  record  of  the 
suit,  and  Esther  Kutz,  his  executrix,  was  substi- 
tuted as  plaintiff,  when  a  jury  was  called  in  the 
case  and  a  verdict  was  rendered  for  the  plaintiff 
for  $1200.  This  verdict  was  the  product  of  a 
compromise.  From  it  the  attorney  who  con- 
ducted the  suit  was  paid  $100  for  his  services, 
and  the  balance  Mrs.  Kutz  received  and  retained 
as  assets  of  the  estate  of  her  deceased  husband. 
On  July  29,  1881,  Simon  Dreibelbis  brought  an 
action  of  assumpsit  against  her  as  executrix  of 
Charles  Kutz,  deceased,  in  which  he  claimed  to 
be  the  surviving  partner  of  the  firm  of  Charles 
Kutz  and  Simon  Dreibelbis  trading  as  Kutz  <& 
Dreibelbis,  and  entitled  to  the  $1100  she  had  re- 
ceived as  above  stated  as  partnership  assets.  The 
partnership  was  denied,  and  considerable  evi- 
dence  was  taken  to  show  that  Kutz  and  Dreibelbis 
did  the  work  under  the  Lebanon  bridge  con- 
tract, and  were  partners  in  it.  The  evidence 
was  conflicting  and  comprised  declarations  of 
Kutz  which  recognized  a  partnership  and  of 
Dreibelbis  which  denied  it.  The  learned  Judge 
of  the  Court  below  in  his  charge  to  the  jury  re- 
viewed the  evidence,  and  said,  ^*  from  this  testi- 
mony it  is  for  the  jury  to  say  whether  these  two 
persons  were  partners  in  the  building  of  that 
bridge  in  Lebanon  County.  If  they  were,  then 
the  plaintiff  is  entitled  to  a  verdict  for  the 
amount  which  Mrs.  Kutz  received,  to  wit,  the 
$1100.'*  A  verdict  was  rendered  for  the  plain- 
tiff for  that  sum,  and  judgment  was  duly  entered 
upon  it. 

It  is  contended  on  the  part  of  the  plaintiff  in 
error  that  the  evidence  is  not  sufficient  to  support 
a  finding  by  the  jury  that  a  partnership  existed 
between  Kutz  and  Dreibelbis  in  the  Lebanon 
bridge  contract,  and  that  if  it  is  sufficient  for  that 
purpose,  an  action  of  assumpsit  cannot  be  main- 
tained against  Esther  Kutz,  executrix  of  Charles 
Kutz,  deceased,  for  the  proceeds  of  it.     We  can- 
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not  saj  that  the  evidence  is  insufficient  to  sup- 
port the  finding  of  the  jury  that  such  a  partner- 
ship existed  between  them,  and  we  think  the 
action  of  assumpsit  may  be  oriaintained.    , 

It  is  a  familiar  principle  of  law,  that  upon  the 
dissolution  of  a  partnership  by  the  death  of  one 
of  its  members,  the  right  to  recover  the  assets  of 
the  lirm  belongs  to  the  surviving  partner  and  not 
to  the  administrator  of  the  deceased  partner.  In 
McCarty,  surviving  partner,  v.  Nixon  (2  Dallas, 
65,  note),  it  was  held  that  where  aQ  administrator 
of  a  deceased  partner  collected  debts  belonging  to 
the  firm,  he  must  be  considered  as  having  re- 
ceived \\\e  money  in  trust  for  the  firm,  and  that 
the  surviving  partner  could  recover  it  from  him. 
The  same  principle  was  recognized  in  Wallace  v, 
Fitzsimmons  (1  Dallas,  248).  In  Alexander  v. 
Coulter  (2  S.  &  R.  495),  administrators  of  a  de- 
ceased partner,  who  had  ignorantly  &ued  for  and 
recovered  some  of  the  partnership  debts,  were  ad- 
judged liable  to  the  surviving  partner  for  the 
amount  so  received  by  them.  The  surviving 
partner  is  '^  the  agent  of  the  defunct  firm  for  the 
purpose  of  disposing  of  its  assets,  paying  its 
debts  and  settling  it  up,  and  for  this  purpose  the 
title  to  such  assets  is  vested  in  him."  (Shipe's 
Appeal,  114  Pa.  205.)  For  firm  moneys  or 
assets  received  by  a  partner  in  his  lifetime,  the 
ordinary  rule  is  that  his  co-partner  cannot  main- 
tain assumpsit  against  him  or  his  estate,  but  that 
he  must  resort  to  a  bill  for  an  account,  or  an  ac- 
tion of  account  render.  But  to  this  rule  there 
is  an  exception,  and  it  is  well  settled,  that  where 
there  is  a  partnership  in  a  single  and  finished 
transaction,  one  partner  may  maintain  an  action 
of  assumpsit  agaisst  the  other.  (Brubaker  r. 
Robinson,  3  P.  &  W.  295 ;  Galbreath  v.  Moore, 
2  Watts,  86;  Wright  v.  Cumpstey,  41  Pa.  102; 
Finlay  v,  Stewart,  56  Id.  183  ;  Meason  r.  Kaine, 
63  Id.  335.)  In  such  case  the  accounts  of  the 
partners  are  adjusted,  and  the  plaintiff  recovers 
his  share  of  the  proceeds  of  the  transaction. 

That  the  amount  claimed  in  this  case  is  the 
proceeds  of  the  Lebanon  bridge  contract  is  undis- 
puted, and  that  Dreibelbis  was  a  partner  with 
Kutz  in  that  contract  is  established  by  the  ver- 
dict of  the  jury.  But  it  is  a  case  of  partnership 
in  a  single  transaction,  which  was  closed  in  No- 
vember, 1872.  After  that  nothing  remained  to 
be  done  but  to  collect  what  was  unpaid  upon  the 
contract.  The  price  to  be  paid  for  the  work  was 
by  the  terms  of  the  contract  payable  to  Charles 
Kutz,  his  executors,  administrators  or  assigns, 
and  it  was  so  made  with  the  full  knowledge  and 
approval  of  Dreibelbis,  The  right  of  action  was 
in  Charles  Kutz,  and  upon  his  death  passed  to 
his  legal  representative,  whose  duty  it  was  to  pro- 
secute the  suit  to  judgment.  Mrs.  Kutz  was  not 
an  intermeddler  in  this  business ;  she  did  only 
what  it  was  her  plain  duty  to  do,  in  closing  up 


this  matter  with  the  county  and  receiving  this 
money.  Dreibelbis  made  no  suggestion  on  the 
record  of  the  suit  that  he  had  or  claimed  any  in- 
terest in  it,  but  he  distinctly  recognized  the  right 
of  Mrs.  Kutz  as  executrix  to  control  it  as  an 
estate  claim,  when  he  assisted  her  in  an  applica- 
tion for  a  change  of  venue.  It  was  more  than 
eight  years  after  the  one  purpose  of  the  partner- 
ship was  accomplished,  five  years  after  the  death, 
and  nearly  three  years  after  his  executrix  had 
received  this  money  from  the  county  before  this 
suit  was  instituted,  and  these  five  years  had  passed 
before  a  declaration  was  filed  in  it.  These  facta 
conflict  with  the  absence  of  evidence  or  claim  that 
there  are  outstanding  debts  of  the  partnership  to  be 
settled,  and  justify  the  conclusion  that  none  exist. 

If  Kutz  had  received  this  money  his  estate 
could  be  compelled  to  pay  to  Dreibelbis  only  so 
much  of  it  as  belonged  to  him  upon  a  settlement 
of  the  partnership  accounts.  (Arnold  r.  Arnold, 
90  N.  Y.  580.)  When  the  estate  of  a  deceased 
partner  is  lawfully  possessed  of  a  fund  which  is 
the  sole  asset  of  the  partnership,  and  nothing  re- 
mains to  be  done  except  to  statean  account  between 
the  partners,  it  need  not  pay  over  that  fund  to 
the  surviving  partner.  Why  should  this  fund  be 
transferred  to  Dreibelbis,  and  Mrs.  Kutz  be  com- 
pelled to  bring  an  action  against  him  for  a  set- 
tlement of  the  accounts  between  the  partners, 
when,  as  we  have  seen,  these  accounts  may  be 
adjusted  in  the  present  action  ?  We  discover  no 
necessity  for  such  transfer,  nor  propriety  in  it. 
Upon  a  re- trial  of  this  case  the  plain tifif  may  re- 
cover such  portion  of  this  fund  as,  upon  an  ac- 
count settled  between  the  parties,  appears  to  be- 
long to  him. 

We  have  considered  this  as  a  partnership  in  a 
single  transaction,  because  it  was  so  treated  in 
the  Court  below,  and  is  the  only  partnership 
established  by  the  verdict  of  the  jury.  The  evi- 
dence in  the  case  would  not  sustain  a  finding  of 
a  partnership  embracing  other  matters.  The 
sixth  specification  jof  error  is  sustained.  We  dis- 
cover no  error  in  the  remaining  specifications 
and  they  are  not  sustained. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  is  awarded. 

Opinion  by  McCollum,  J.        w.  m.  s.,  Jr. 


Jan.  '88,  304. 


Zell's  Appeal. 


March  4,  1889. 


Partnership  —  Real  estate — Account  —  Equity 
jurisdiction —  Compensation, 

A.  and  B.,  who  were  in  partnership,  parohased  an 
interest  in  certain  tracts  of  land,  the  legal  title  to 
which  was  in  a  trustee.  The  trustee  afterwards  sold 
the  land  and  accounted  to  A.,  the  liquidating  partner 
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of  the  firm,  wbich  htA  in  the  meantime  dissolved,  for  a 
share  of  the  proceeds.  Afterwards  B  and  the  heirs  of  A., 
alleging  that  the  sale  bj  the  trustee  was  franduleut,  be- 
gin various  proceedings  b^  ejectment  and  bills  in  equity 
to  recover  the  land.  The  defendants  In  those  suits 
lotlly  paid  B.  a  large  sum  of  money,  and  B.  there- 
upon exHCQted  to  them  a  quit-claim  deed  for  his  indi* 
Tklual  interest  juad  as  snrviving  partner.  A  bill  in 
equity  having  been  filed  by  A.*s  administrator  against 
B.*8  executors  for  an  account  and  payment  of  A.'s  share 
of  above  fnnd : 

Beid,  that  the  evidence  showed  that  the  interest  of 
A.  and  B.  was  never  an  estate  in  the  lands  but  only 
in  the  proceeds;  that  this  interest  was  purchased 
with  partnership  funds,  that  it  therefore  belonged  to 
the  firm,  that  B.*s  quit-claim  deed  passed  all  A.'s  in- 
terest therein,  and  that  therefore  A.*s  heirs  were  en- 
titled to  a  share  of  the  money. 

Htld,  further^  that  the  evidence  disclosed  no  estop- 
pel on  the  part  of  A.'s  heirs,  and  that  a  Court  of 
Equity  had  jurisdiction  in  the  premises,  and  that 
even  if  this  was  doubtful  the  objection  came  too  late 
after  answer  and  prooeeding  before  the  Master  for  nine 
months. 

Id  the  above  case  it  appeared  that  the  proceedings 
bstituted  by  B.  which  resulted  in  the  recovery  of  the 
fend  were  iustltnted  twenty  years  after  the  dissolution 
of  the  partnership  and  thirteen  years  after  A. 's  death. 
The  claim  was  very  stale,  and  in  the  opinion  of  the 
Supreme  Ck>nrt  unfounded  and  worthless.  It  was 
nevertheless  pressed  by  B.  with  vigor  and  judgment 
to  a  saccessfol  issue  as  above,  notwithstanding  much 
kindmnce  and  opposition  fkxmi  A.'s  heirs : 

Btld,  that  ander  the  cirenmstances  A.'s  heirs  should 
be  compelled  in  equity  to  make  to  B.  some  oompensar 
tioD  for  his  services,  notwithstanding  the  fact  that 
they  had  not  contracted  to  do  so  ;  and  that  of  the  total 
principal  sum  of  $6594  due  them  $2000  should  be  al- 
lowed to  B.'s  executors  as  such  compensation,  and 
that  the  ooata  should  be  divided  between  the  parties. 

Appeal  of  T.  Burd  Zell  and  William  T.  Zell, 
executors  of  Thomas  Zell,  deceased,  from  a  de- 
cree of  the  Common  Pleas  of  Berks  County. 

Bill  in  equity,  in  which  James  B.  Clark,  ad- 
ministrator  d.  b.  n.  c  t.  a.  of  John  W.  Clark, 
was  complainant,  and  T.  Bord  Zell  and  William 
T.  Zell,  executors  of  Thomas  Zell,  deceased,  were 
the  defendants.  The  bill  prayed  for  an  account 
tod  the  payment  of  amount  due  complainant. 
Ad  answer  was  filed,  and  the  case  referred  to 
Henry  A.  Hublenb^g,  Esq.,  as  Examiner  and 
Master. 

The  facte  as  found  by  the  Master  are  suffi- 
ciently set  forth  in  the  opinion  of  the  Supreme 
Court,  infra.  The  contention  of  defendants  was 
that  the  interest  in  the  real  estate  in  question  had 
not  been  purchased  with  partnership  funds  of 
Chirk  &  2^11,  but  with  the  individual  funds  of 
said  parties,  that  therefore  the  said  interest  was 
Bot  partnership  property,  and  that  the  quit  claim 
deed  by  Zell  for  and  on  account  of  which  he  had 
received  the  fund  in  controversy  passed  only  his 
own  title,  and  not  that  of  Clark.  This  conten- 
tioD  the  Master  found  was  not  supported  by  the 
•vidence.  He'therelbre  reported  a  decree  award* 


ing  to  complainant  one-half  the  sum  realized  by 
Zell  after  deducting  a  proportionate  amount  of 
the  counsel  fees  and  other  actual  expenses  in- 
curred. The  Master  did  n«t  in  his  original  report 
pass  upon  and  allow  a  claim  presented  by  re- 
spondents for  compensation  to  Zell  for  his  servi- 
ces. In  a  supplementary  report  he  considered 
and  passed  upon  the  claim  and  refused  to  allow  it 
for  the  lack  of  proof  of  any  agreement  on  the 
part  of  Clark's  heirs  to  pay  it. 

Exceptions  filed  by  respondents  to  the  Master's 
report  were  dismissed  by  the  Court  in  a  brief 
opinion  by  Ermentrout,  J. 

Eespondents  thereupon  took  this  appeal  assign- 
ing for  error  the  action  of  the  Court  in  dismiss- 
ing the  exceptions,  and  entering  a  decree  as  re- 
ported by  the  Master. 

II,  Willis  Bland  and  Joiiah  Funck,  for  the 
appellants. 

Jeff*.  Snyder  ( George  F.  Boer  with  him),  for 
the  appellee. 

May  13,  1889.  The  Court.  In  1855  Clark 
&  Zell,  who  were  partners  in  the  lumber  busi- 
ness, purchased  an  interest  in  certain  tracts  of 
land  in  Centre  and  Clearfield  countieit.  The 
legal  title  was  held  by  a  trustee,  who  in  1859  sold 
the  land,  filed  his  account,  and  after  much  delay 
and  litigation,  paid  Clark  &  2^11's  share  to  Clark 
who  was  the  liquidating  partner  of  the  firm,  then 
dissolved. 

About  1878,  Zell  and  the  heirs  of  Clark,  who 
was  then  dead,  alleging  that  the  sale  by  the  trus- 
tee was  fraudulent,  began  various  proceedings  by 
ejectment  and  bills  in  equity  to  recover  the  land. 
As  a  result  Zell  received  from  Hon.  William  A. 
Wallace,  in  1882,  the  sum  of  fifty  thousand  dol- 
lars in  full  settlement,  and  made  a  quit  claim  deed 
in  his  own  name  and  as  surviving  partner  of 
Clark  <&  Zell.  This  bill  was  then  filed,  by  the 
heirs  of  Clark,  for  an  account,  and  payment  of 
Clark's  share  of  the  money. 

This  is  a  very  general  outline  of  the  numerous 
and  complicated  transactions,  extending  over  a 
period  of  thirty  years,  that  are  more  or  less 
closely  involved  in  the  bill.  The  real  pinch  of 
the  contest,  however,  turns  upon  two  cardinal 
facts,  first,  whether  the  interest  of  Clark  &  Zell 
in  the  lands  was  partnership  property,  and  sec- 
ondly, whether  Zell  received  the  money  as  sur- 
viving partner,  for  the  extinguishment  of  the 
joint  interest  in  the  lands.  Zell  denied  both  of 
these  propositions,  and  defended  on  various  other 
grounds  including  that  of  estoppel. 

The  learned  Master  in  the  Court  below  has  re- 
lieved us  from  a  large  part  of  the  burden  which 
such  a  case  would  ordinarily  impose,  by  a  report 
which  is  a  model  of  methodical  arrangement, 
clear  statement,  and  accurate  application  of  the 
law*     He  finds  first,  that  the  interest  of  Clark  & 
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Zell  was  never  an  estate  or  interest  in  the  lands 
themselves,  but  only  in  the  proceeds,  And  there- 
fore that  it  was  not  real  estate  but  a  chose  in  ac- 
tion ;  secondly,  that  it  was  purchased  with  part- 
nership funds,  and  was  partnership  property; 
thirdly,  that  the  deed  of  Zell  in  consideration  for 
which  he  received  the  money,  was  executed  as 
surviving  partner,  and  by  virtue  of  such  execu- 
tion passed  all  the  interest  of  Clark's  heirs  in  the 
land  whatever  it  was,  to  Wallace,  and  therefore 
they  were  entitled  to  a  share  of  the  money ; 
fourthly,  that  although  Zell  had  been  impeded 
and  interfered  with  in  getting  the  money,  by  the 
conduct  and  conflicting  claims  of  the  Claiks,  yet 
he  had  in  fact  not  lost  anything,  or  been  induced 
or  obliged  to  alter  his  position  for  the  worse 
thereby,  and  therefore  they  were  not  estopped 
from*  claiming  their  share ;  fifthly,  that  such 
claim  was  properly  asserted  in  equity,  the  bill 
being  for  discovery  as  well  as  account,  and  that 
even  if  this  were  more  doubtful  than  it  is,  never- 
theless the  objection  came  too  late  after  answer, 
and  proceeding  before  the  Master  for  over  nine 
months ;  sixthly,  that  the  denials  in  the  answer 
of  respondent  were  overborne  by  the  other  tes- 
timony, which  was-ample  to  meet  all  the  re- 
quirements of  equity  for  that  purpose ;  and  lastly, 
thkt  on  settlemeut  of  the  account,  with  allowance 
for  counsel  fees  and  expenses,  there  was  due  from 
respondent  Zell  to  complainants  the  sum  of  six 
thousand  five  hundred  and  ninetj-four  dollars, 
with  interest  from  February  13,  1883. 

All  these  points  are  treated  in  detail  ably  and 
accurately  by  the  Master,  and  we  rest  the  case 
upon  his  report  without  prolonged  discussion 
here. 

On  a  single  point,  however,  we  are  constrained 
tor  differ  with  the  Master's  conclusion,  and  that 
is  the  claim  of  the  respondent  Zell  to  an  allowance 
for  compensation  for  bis  services  in  securing  the 
money. 

It  is  due  to  the  Master  to  say  that  this  claim 
was  not  brought  to  his  attention  till  the  close  of 
the  case  and  even  then  was  not  much  urged.  It 
was  hardly  natural  that  it  should  be  so  long  as 
counsel  were  strenuously  contending  against  any 
liability  at  all.  In  a  supplemental  report,  however, 
the  Master  takes  up  the  claim  and  dismisses  it  for 
want  of  proof  of  any  agreement  to  pay  for  the  ser- 
vices. Such  proof,  of  course,  could  not  be  fur- 
nished.  Whether  Young  and  Mrs.  Burton  had 
agreed  to  pay  was  irrelevant.  So  far  as  the 
Clarks  are  concerned  the  whole  evidence  shows 
conclusively  that  no  such  agreement  could  have 
existed.  On  the  contrary,  so  far  from  agreeing 
to  pay  Zell  for  what  he  was  doing  in  their  behalf 
as  well  as  his  own,  they  utterly  repudiated  his 
action  and  hindered  and  opposed  it  from  begin- 
ning to  end. 

But  the  claim  did  not  necessarily  rest  on  an 


express  agreement.  The  complainants  came  into 
equity  to  claim  their  share  in  the  money  Zell  had 
succeeded  in  getting.  In  equity  as  the  Master 
found  they  were  bound  to  reimburse  him  for 
their  fair  ^are  of  the  expenses  he  had  incurred 
in  getting  it.  Why  should  they  not  also  in 
equity  reimburse  him  for  his  time,  labor,  and 
judgment  of  which  they  now  claim  the  fruits  ? 
As  rightly  found  by  the  Master  neither  Zell  nor 
the  Clarks  ever  had  any  title  to  the  land.  When 
the  trustee  sold  and  Clark  accepted  the  firm's 
share  of  the  proceeds,  which  as  liquidating  part- 
ner he  was  then  entitled  to  do,  he  extinguished  all 
the  interest  of  every  kind  that  the  firm  had  in  the 
matter.  The  attack  on  the  sale,  nearly  twenty 
years  later,  was  apparently  an  afterthought  born 
of  the  desire  to  get  a  part  of  the  increase  in  value 
of  the  lands  which  was  considerable.  There  is 
no  evidence  at  all  that  the  sale  was  fraudulent, 
and  even  if  it  had  been  Clark  appears  to  have  had 
such  knowledge  of  the  matter  as  to  estop  himself 
from  complaining  by  taking  part  of  the  price. 
Whether  this  be  so  or  not  is  not  entirely  clear 
from  what  we  have  before  us,  nor  is  it  material. 
We  have  enough  in  the  case  to  show  that  the 
claim  to  the  lands,  made  in  the  ejectment  suits, 
was  utterly  unfounded  and  worthless.  But  by 
being  actively  pushed  and  made  troublesome  it 
became  of  enough  importance  to  be  bought  off  by 
the  holders  of  the  real  title.  In  this  work  of 
making  the  claim  troublesome  Zell  was  the  prime 
mover  and  active  agent.  On  this  point  the 
Master  finds :  '*  Indeed  Mr.  Zell  is  entitled  to 
all  credit  for  the  energy  and  determination  with 
which  he  carried  on  these  proceedings  and  finally- 
brought  them  to  a  successful  conclusion.  The 
claim,  even  in  the  opinion  and  in  the  very  words 
of  Judge  Eyon,  was  a  stale  claim.  The  plain- 
tiflfe  in  these  equity  and  ejectment  proceedings 
may  have  had  no  title  at  all"  (as  in  fact  we 
have  seen  they  had  none),  "  but  by  the  exertions 
of  Zell  and  his  counsel  the  cloud  on  the  title  to 
these  lands  became  so  thick  and  dense  that  Sena- 
tor Wallace  and  those  whom  he  represented 
were  finally  willing  to  remove  it  at  a  cost  of  fifty- 
thousand  dollars."  The  money  that  was  paid  was 
paid  for  peace  and  Zell  was  the  gadfly  from  whom 
peace  was  wanted.  The  Clarks  hindered  in- 
stead of  helping  him,  and  now  that  they  have 
turned  around  and  elected  to  come  in  under  him 
and  affirm  his  action'  they  ought  to  pay  him 
liberally.  Whatever  they  get  is  just  so  much 
more  than  they  had  any  real  claim  to  and  just 
so  much  more  than  they  would  have  got  so  long 
as  they  persisted  in  their  own  wrong-headed 
course.  They  get  it  at  all  because  he  had  better 
judgment  than  they. 

True,  it  is  well  setled  that  a  partner  in  the  ab- 
sence of  express  contract,  is  not  entitled  to  com- 
pensation for  trouble  or  services,  though  he  has 
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woH^ed  beyond  the  others.  Whether  this  rule 
extends  to  services  rendered  in  winding  up  the 
business  after  dissolution,  or  in  carrying  it  on 
after  the  death  of  one  partner,  is  a  much  vexed 
question,  as  to  which  our  own  cases  incline  to  the 
affirmative,  and  are  rather  opposed  on  the  general 
current  of  authorities.  (SeeLindley  on  Partner- 
ship, 5tb  ed.y  with  Am.  notes  by  Went  worth,  p. 
*381,  and  cases  there  cited.)  But  the  facts  in 
the  present  case  are  exceptional.  The  partner- 
ship had  been  dissolved  more  than  twenty  years ; 
Clark,  who  was  the  liquidating  partner,  had  ap- 
parently gathered  in  all  the  known  available  as- 
sets, and  had  died.  More  than  thirteen  years 
after  his  death  Zell  seems  to  have  discovered  this 
claim  (or  probably  invented  would  be  a  more  ac- 
curate term),  and  he  prosecuted  it  for  four  years, 
with  the  energy  and  under  the  circumstances  al- 
ready related,  to  ultimate  success.  And  now  that 
the  others  come  in  and  claim  a  share  in  the  suc- 
cess they  refused  to  help  him  in  attaining,  we 
think  in  equity  they  should  make  him  a  fair  com- 
pensation for  his  services. 

In  arriving  at  a  basis  for  the  amount  to  be 
allowed,  we  may  consider  the  action  of  the  other 
parties  as  some  evidence  of  the  value  of  the  ser- 
vices. The  whole  affair  was  speculative,  and  the 
compensation  contingent  on  success.  Young's 
share  was  the  same  as  that  of  Clark  and  Zell,  but 
both  Young  and  Mrs.  Burton  seem  to  have  justly 
r^arded  their  shares  as  so  much  clear  gain, 
through  the  efforts  of  Zell,  and  accepted  one 
thousand  dollars  each,  in  full.  This  gave  Zell 
over  five-sixths  of  Young's  net  share,  for  his 
compensation.  The  counsel  was  paid  for  his 
professional  services  one-fourth  of  the  gross 
amount  received,  and  this  sum  was  much  less 
than  the  fee  originally  promised  him.  We  are 
of  opinion  that  as  to  the  Clarks,  Zell's  compen- 
sation should  be  between  these  two  figures,  and 
on  consideration  of  the  whole  &ase,  SiX  it  at. two 
thousand  dollars. 

This  point  also  involved  the  consideration  of 
the  costs.  Neither  party's  conduct  to  the  other 
was  entirely  commendable.  Zell  refused  to  ac- 
knowledge any  claim,  and  the  plaintiff  in  his  bill 
claimed  twenty  thousand  dollars,  one-half  of 
which  the  Master  found  to  be  without  any  basis 
at  all,  and  the  other  half  of  which  was  subject 
to  the  deductions  for  expenses  as  found  by  the 
Master,  and  for  compensation  as  determined  by 
this  opinion.  The  costs  therefore  ought  not 
equitably  to  fall  wholly  on  either  party,  and 
ihej  are  accordingly  divided. 

The  decree  will  be  modified  in  accordance  with 
the  views  herein  expressed,  and  the  record  is 
remitted  for  that  purpose. 

Opinion  by  Mitchbll,  J.  l.  l.,  jr. 


Jan.  '88,  429.  May  3,  1889. 

Battle?  V.  Slincy. 

Errors   and  appeals — Assignments  of  error-^ 
Practice — Amendment. 

It  19  not  a  sufficient  compliance  with  Rule  XX IV.  of 
the  Supreme  Court,  relative  to  assignments  of  error, 
to  set  forth  Id  an  assignment  a  question  put  to  a  wit- 
ness t>e  allowance  of  which  was  excepted  to.  The 
answer  to  the  question  should  also  be  set  forth. 

The  object  of  the  above  rule  In  requiring  full  assign- 
ments of  error  is  both  that  sufficient  may  remain  of 
record  in  the  Supreme  Court  after  a  remittitur  to  show 
that  error  has  been  committed  and  also  for  the  conve- 
nience of  the  Court. 

On  the  ^-ial  of  a  feigned  issue  the  plaintiff,  who  was 
claimant,  obtained  leave  to  insert  in  the  declaration 
various  articles  omitted  in  the  declaration  as  originally  * 
filed.  The  defendant  disclaimed  any  title  to  the  arti- 
cles. Verdict  and  judgment  having  been  entered  for 
plaintiff,  on  writ  of  error : 

Heldj  that  the  defendant  had  no  ground  to  object  to 
above  amendment,  and  that  the  allowance  of  the  same 
was  proper. 

Error  to  the  Common  Pleas  of  Erie  County. 

Feigned  issue,  wherein  John  Sliney  and  E. 
A.,  his  wife,  in  right  of  said  wife,  were  plaintiifs 
and  B.  8.  Battles  defendant,  to  try  the  owner- 
ship of  certain  goods  levied  upon  by  defendant 
as  the  property  of  Sliney  and  claimed  by  the 
wife  of  the  latter. 

On  the  trial,  before  Gunnison,  P.  J.,  the  Court 
permitted  the  declaration  to  be  amended  by  in- 
serting a  list  of  various  articles  of  household  fur- 
niture therein.  The  defendant  withdrew  all 
claim  to  above  articles  of  household  furniture. 
Various  offers  of  evidence  made  by  plaintitis  were 
admitted  under  exception  by  defendant. 

Verdict  and  judgment  were  entered  for  the 
plaintifis,  whereupon  defendant  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in 
allowing  the  declaration  to  be  amended  as  above 
and  also  filing  assignments  of  error  to  the  admis- 
sion of  the  plaintifis*  otfers  of  evidence  in  the  fol- 
lowing form  : — 

**The  Court  erred  in  overruling  the  objection  to  the 
following  question  and  answer  and  admitting  the  evi- 
dence : — 

**  When  if  at  any  time  were  yon  in  the  oil  business 
with  Sliney  and  Whalen,  and  where  ? 

**  Objected  to  as  immaterial  and  as  a  collateral  mat- 
ter. 

**  Court :  I  think  that  is  proper  evidence. 

**  Exception  bj  defendant's  counsel,  and  bill  sealed." 

S.  M.  Brainerd  (  William  Benson  with  him), 
for  the  plaintiff*  in  error. 

A  claimant  of  property  levied  upon  by  an 
execution  must  state  correctly  the  property 
claimed. 

The  claimant  must  also  state  the  character  of 
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the  title  under  which  the  property  is  claimed, 
and  will  not  be  allowed  to  vary  it  upon  the  trial. 

Meyers  v,  Prentsell,  9  Caftej,  482. 

Stewart  &  Co.  v.  Wilson,  6  Wright,  450. 

S.  A,  Davenport  (Griffith^  Baker ^  and  Bole 
with  him),  for  the  defendants  in  error. 

May  13,  1889.  The  Court.  The  first  as- 
signment alleges  that  the  Court  erred  in  allowing 
an  amendment  to  the  declaration.  The  cause  be- 
low was  a  feigned  issue  under  the  Sheriff's  In- 
terpleader Act.  The  amend men{  consisted  in 
specifying  certain  articles  levied  upon  by  the 
sheriff,  consisting  of  household  goods,  claimed  by 
the  plaintiff  below.  These  articles  appear  to  have 
been  omitted  in  the  declaration  origiylly  filed, 
and  were  included  in  the  amended  dftlaration. 
We  see  no  objection  to  this  amendment,  especi- 
ally in  view  of  the  fact,  as  appears  in  the  charge 
of  the  Court,  that,  upon  the  trial  below,  the  de- 
fendant withdrew  all  claim  to  the  household  furni- 
ture which,  as  before  observed,  were  the  articles 
specified  in  the  amended  narr.  The  remaining 
assignments,  nineteen  in  number,  are  all  to  the 
admission  of  evidence.  They  are  not  assigned 
according  to  the  rule  of  Court.  Said  rule  (XXIV.) 
is  as  follows : — 

^^  When  the  error  assigned  is  to  the  admission 
or  rejection  of  evidence,  the  specification  must 
quote  the  full  substance  of  the  bill  of  exceptions, 
tr  copy  the  bill  in  immediate  connection  with  the 
specification.  When  the  error  is  to  the  admis- 
sion or  rejection  of  a  writing,  a  full  copy  of  the 
writing  must  be  printed  in  the  paper-book.  Any 
assignment  of  error  not  according  to  this,  and  the 
last  rule,  will  be  held  the  same  as.  none." 

The  <'kst  rule"  referred  to  is  Rule  XXIII.,  and 
is  as  follows : — 

*<  When  the  error  assigned  is  to  the  charge  of 
the  Court,  or  to  answers  to  points,  the  part  of  the 
charge,  or  the  points  and  answers  referred  to, 
must  be  quoted,  totidem  verbis,  in  the  specifica- 
tion." 

The  object  of  Rule  XXIV.  is  apparent  The 
assignments  of  error  are  all  that  remain  in  this 
Court  after  the  record  goes  down,  to  show  upon 
what  ground  the  Court  has  decided  the  case. 
They  really  constitute  the  pleadings  here.  If  the 
evidence  objected  to  and  admitted  is  not  set  forth 
in  the  assignment,  or  the  substance  of  it  given, 
there  is  nothing  in  this  Court  to  show  that  error 
has  been  committed.  The  answer  to  the  question 
may  have  been  perfectly  harmless,  or  the  witness 
may  not  have  answered  it  all,  or  he  may  have 
had  no  knowledge  upon  the  subject.  This  is  a 
sufficient  reason  for  the  rule,  but  it  is  not  the 
only  one.  When  the  evidence  is  given  as  required, 
this  Court  can  see  at  a  glance  whether  the  objec- 
tion is  well  founded.  Whereas,  if  not  given,  we 
are  obliged  to  turn  to  the  evidence  in  the  exami- 


nation of  each  assignment.  In  this  case  there 
were  nineteen  of  such  assignments,  and  it  re* 
quires  that  each  Judge  of  this  Court  shall  search 
out  the  evidence  from  a  mass  of  about  two  hun- 
dred printed  pages,  in  connection  with  each  as- 
signment. This  is  imposing  an  amount  of  useless 
labor  upon  us  which  we  are  not  called  upon  to 
b^ar,  and  which  we  have  not  the  leisure  to  per- 
form, even  had  we  the  inclination.  It  consumes 
time  that  should  be  devoted  to  more  important 
duties.  The  rule  of  Court  is  a  wise  and  proper 
regulation,  and  imposes  no  hardship  upon  the  Bar. 
It  is  so  constantly  and  persistently  violated  that 
we  can  only  correct  it  by  declining  to  consider 
alleged  errors  not  properly  assigned.  For  these 
reasons  the  assignmt^nts  in  this  case,  from  two  to 
twenty  inclusive,  will  not  be  considered  or  dis- 
cussed. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  L.  L.,  jr. 


Jan.  '89, 105.  Maroh  28, 1889. 

Griswold  v.  Gebbie. 

Deceit — Action  for — Scienter  must  be  alleged  and 
proved — Charge  of  Court  need  only  state  rule 
<u  to,  as  applied  to  the  case  being  tried. 

In  an  action  of  deceit  the  general  rnle  is  that  the 
tcienter  most  not  only  be  alleged  but  proved,  and  the 
Jary  mast  be  satisfied  that  the  defendant  made  the 
statement  knowing  it  to  be  false,  or  with  sach  con- 
BoiooB  ignorance  of  its  truth  as  to  be  equivalent  to  a 
falsehood ;  bat  a  Court  in  charging  a  jury  need  onlj 
state  so  mach  of  this  rule  as  applies  to  the  case  before 
it.  Therefore  when  in  such  action  the  gravamen  of  the 
case  is  that  the  defendant's  agent  had  with  a  reckletn- 
ness  eqaivalent  to  fraud,  made  a  positive  statement  of 
a  material  fact  when  he  had  no  knowledge  of  the-sub- 
jeot,  and  sach  agent  is  not  called  to  testify  as  to  his 
knowledge  or  belief,  or  explain  his  representations,  it 
is  not  error  for  the  Court  to  leave  to  the  jury  to  find 
whether  such  agent  *'  stated  what  he  did  not  know  to 
be  true,  and  what  was  in  fact  false,  without  having 
any  reasonable  ground  for  believing  it.*' 

When  in  an  action  of  deceit,  the  grtxvamen  of  the  case 
is  that  the  defendant's  agent  had  with  a  recklessness 
eqaivalent  to  fraud  made  a  positive  statement  of  a 
material  fact  when  he  had  no  knowledge  of  the  sub- 
ject, and  snch  agent  is  not  called  upon  to  testify  as  to 
his  knowledge  or  belief,  or  explain  his  representations, 
if  the  plaintiff  proves  the  statement,  its  falsity  and  the 
circumstances  under  which  it  was  made  tending  to 
show  a  reckless  assertion  in  entire,  ignorance  of  the 
fact,  he  has  made  out  a  prima  facie  case,  sufficient  to  go 
to  the  Jury. 

A  mere  misstatement  as  to  the  amount  of  land  sold 
is  not  sufficient  to  prove  fraud,  but  if  the  deficiency  is 
yery  great  in  proportion  to  the  whole,  it  is  evidence  of 
fraud  ;  and  where  the  misstatement  is  made  by  ad- 
vertisement, and  by  descriptive  circular,  is  repeated 
at  least  twice  orally  by  the  agent  for  the  vendor  in 
response  to  the  direct  question  of  the  intended  pur- 
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cliaser,  asd  is  altogether  unexplained  by  the  person, 
these  facts  make  ont  a  prima  facie  case  of  deceit,  even 
tboDgb  the  principal,  and  those  connected  with  him  in 
the  transaction,  are  shown  to  have  been  absolutely 
ignorant  on  the  sabject. 

An  agent  who  is.  empowered  to  engage  a  real  estate 
broker  to  make  sale  of  a  country  seat  is  thereby  autho- 
rixed  to  give  the  broker  a  description  of  the  place, 
including  its  acreage. 

Id  an  action  of  deceit  for  fraudulent  representations 
as  to  the  number  of  acres  in  a  tract  of  land  purchased 
by  plaintiff  from  defendant,  evidence  as  to  the  value 
of  the  land  per  acre  is  competent,  though  the  land  had 
betn  purchased  as  a  whole,  in  a  case  where  there  is 
evidence  that  the  quantity  of  the  land  was  one  of  the 
ele-ments  of  the  calculation  made  in  arriving  at  the 
price  that  had  been  paid. 

A  real  estate  broker,  who  had  acted  as  such  in 
making  a  sale  of  suburban  property,  is  a  competent 
witness,  in  a  subsequent  action  involving  the  value  of 
the  property  at  the  time  of  the  sale,  to  testify  as  an  ex- 
peart  as  to  such  Talne,  where  he  is  shown  to  have  a 
large  general  knowledge  of  suburban  values,  had,  at 
the  time  the  property  in  suit  had  been  sold,  made 
special  inquiry  as  to  values  in  the  neighborhood,  and 
had  discovered  a  recent  sale  of  similar  property  near 
at  hand,  although  he  had  not,  for  the  two  years  pre- 
ceding and  following  the  sale  in  question,  bought  or 
told  any  other  property  in  that  immediate  locality. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  George  Gebbie  and  Marj  J.,  his  wife, 
in  right  of  said  wife,  against  Eliza  T.  Griswold, 
for  deceit. 

At  the  trial,  before  Hare,  P.  J.,  the  fol« 
lowing  facts  appeared :  William  A.  Griswold 
died  in  the  summer  of  1881.  His  widow,  the 
defendant,  deemed  it  prudent  to  dispose  of  a 
country  place  belonging  to  her  situate  in  Darby, 
near  Philadelphia,  Pa.,  and  to  thatend  asked  her 
brother-in-law,  John  Griswold,  to  call  upon  a 
real  estate  broker,  and  have  the  place  offered  for 
sale.  John  Griswold  thereupon,  in  the  early 
spring  of  1882,  called  upon  Adam  Everly,  a  well 
known  real  estate  broker,  and  placed  the  pro 
perty  in  his  hands  for  sale.  Mr.  Everly  caused 
an  advertisement  to  be  published  in  the  daily 
papers,  and  circulars  to  be  printed,  in  which  the 
country  place  was  described  as  contain ing  <^  seven 
acres"  in  the  advertisement,  and  nearly  "  seven 
acres"  in  the  circulars.  The  plaintiffs  offered 
$24,000  for  the  place  which  offer  was  accepted. 
In  the  articles  of  agreement  then  signed,  and  the 
sabseqoent  deed  to  the  plaintiff,  Mary  J.  Gebbie, 
the  number  of  acres  in  the  place  was  not  men- 
Uoned.  In  March,  1887,  after  plaintiffs  had 
taken  possession,  the  place  was  surveyed  and 
found  to  contain  4.1684  acres. 

The  plaintiffs  then  brought  this  action,  and  at 
the  trial  Mr.  Gebbie  testified  that  before  purchas- 
ing the  property  he  had  gone  to  Mr.  Everly,  and 
that  Everly  directed  him  to  visit  the  place  where 
he  would  probably  find  John  Griswold,  and  that 


witness  and  his  wife  had  accordingly  gone  to  see 
the  property.  Plaintiffs  then  offered  in  evidence 
the  following  conver8atio^  between  Gebbie  and 
John  Griswold : — 

"  I  went  there  and  found  Mr.  John  Griswold 
on  the  lawn  of  the  place,  he  showed  me  through 
the  house,  and  through  the  grounds,  and  in  the 
garden ;  I  said  this  circular  says  *•  nearly  seven 
acres,'  the  advertisement  says  'seven  acres.'" 
(Counsel  for  defendant  objected  to  any  conversa- 
tion between  witness  and  John  Griswold.  Ob- 
jection overruled.     Exception.) 

Witness  proceeded  :  "  I  said  one  said  seven 
acres  positively,  and  the  other  nearly  se^en  acres. 
I  asked  which  was  correct;  he  said  there  is 
rather  over  than  under  seven  acres.  I  asked  him 
the  value  of  land  in  the  neighborhood ;  he  said 
land  was  selling  at  $2000  an  acre.  I  referred  to 
the  eloquence  of  the  circular.  I  asked  did  he 
get  up'  that  circular,  and  he  said  yes." 

A  similar  declaration  by  Griswold  to  Mrs. 
Gebbie  was  also  proved. 

'The  plaintiffs  offered  in  evidence  one  of  the 
aforesaid  circulars.  Objected  to,  because  there 
was  no  sufficient  evidence  to  show  that  the  de- 
fendant had  any  knowledge  of  the  contents  of  the 
circular.  Objection  overruled,  and  evidence  ad- 
mitted.    Exception. 

The  plaintiffs  also  offered  to  examine  Adam 
Everly  as  an  expert  as  to  the  value  of  land  in 
the  location  of  the  premises  in  question.  On  his 
preliminary  question  of  competency  as  an  expert^ 
Everly  testified  that  he  had  been  in  the  real 
estate  business  exclusively  for  sixteen  years,  had 
bought  and  sold  a  large  amount  of.  property,  that 
he  had  not  bought  or  sold  property  in  the  neigh- 
borhood of  the  premises  in  question  within  two  • 
years  prior  or  subsequent  to  the  sale  thereof; 
that  he  had  made  careful  inquiry  at  that  time  as 
to  sales  of  property  in  that  neighborhood,  and  had 
learned  that  a  sale  had  taken  place  in  the  imme- 
diate vicinity  at  the  rate  of  $2000  per  acre  ;  that 
he  had  frequently  bought  and  sold  suburban  pro- 
perties, on  all  roads  in  the  neighborhood  of  the 
city ;  that  he  had  been  frequently  called  as  an 
expert  to  testify  as  to  the  value  of  such  proper- 
ties ;  that  he  had  already  been  examined  in  the 
Court  of  an  adjoining  county  as  to  the  value  of 
this  property,  and  that  he  thought  he  was  compe- 
tent to  testily  in  this  case  as  an  expert.  Testi- 
mony admitted.     Exception. 

The  witness  then  testified,  that  according  to 
his  knowle'ilge  of  values  $2000  was  a  fair  market 
value  for  this  property  per  acre  in  1882. 

The  defendant  testified  that  she  never  met  any 
of  the  parties  except  upon  the  occasion  of  the 
settlement,  and  never  made  any  statement  con- 
cerning the  acreage ;  that  she  did  not  know  how 
many  acres  there  were  in  the  property,  and  had 
not  authorized  the  statement  that  it  oontained 
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seven  acres;  she  admitted  knotting  that  a  de- 
scription of  the  property  had  been  prepared,  but 
denied  any  knowledge  of  its  contents.  There 
was  evidence,  however,  that  she  had  admitted 
giving  these  circulars  to  parties  who  talked  about 
buying  the  property. 

John  Griswold  was  not  called  as  a  witness. 

The  defendant  requested  the  Court  to  charge 
as  follows :  "  That  under  all  the  evidence  in  the 
case  the  verdict  should  be  for  the  defendant." 
Refused,     Exception. 

The  Court  charged  the  jury,  inter  aliay  as  fol- 
lows : — 

<*  Whye  a  man  is  employed  to  do  a  thing  it  is 
generally  implied,  or  may  be  so,  that  he  is  to  do 
what  is  requisite  to  render  his  employment 
effectual,  and,  without  stating  any  proposition  of 
law  [it  is  a  question  for  the»  jury  to  consider 
whether,  if  a  man  is  told  to  select  a  real  estate 
agent,  and  to  employ  him  to  sell  a  piece  of  pro- 
perty, that  does  or  does  not  cany  with  it  the 
duty  to  give  a  description  of  the  property  to  the 
f)er8on  so  employed."] 

The  Court  then  reviewed  the  testimony  as  to  the 
advertisements  and  circulars,  and  then  continued  : 
"  I  think  that  statements  which  exceed  the  bounds 
of  truth,  and  relate  to  material  facts,  ought  to  be 
avoided ;  but  in  all  such  cases  there  are  two  ques- 
tions :  first,  did  the  seller  say  what  was  not  true? 
and  next,  did  the  buyer  rely  upon  what  he  said? 

**  It  may  be,  although  I  am  not  asked  to  ex- 
press an  opinion  upon  it,  and  do  not  as  a  matter 
of  law,  that  if  this  were  all,  it  would  not  have 
been  enough,  although  I  do  not  say  so.  [When, 
however,  the  purchasers,  Mr.  Gebbie  and  his  wife, 
met  Mr.  John  Griswold  that  afternoon,  they 
showed,  to  some  extent,  that  they  understood 
that  advertisements  or  circulars  are  not  always  to 
be  relied  upon,  because  they  proceeded  to  ques- 
tion him  explicitly,  and  agreeably  to  the  lady's 
testimony,  which  seemed  to  me  to  be  candid,  she 
asked :  *  Does  this  property  contain  the  seven 
acres  spoken  of?'  To  which  he  replied,  *  More 
rather  than  less.'  While  walking  around  the 
premises  with  Mr.  Griswold  the  question  was 
again  asked  by  Mr.  Gebbie,  and  answered  in  the 
same  way.  What  followed  was  that  the  Gebbies 
agreed  to  give  $24,000,  which  was  subsequently 
reduced  to  $23,000  by  the  withdrawal  of  a  car- 
riage.] It  was  at  this  stage  of  the  negotiatibns 
that  Mrs.  Griswold  was  apprised  of  the  offer  and 
agreed  to  accept  it. 

"  When  she  ratified  the  sale  by  Everly  she 
accepted  him  as  her  agent,  even  if  he  were  not 
such  previously ;  but  as  it  is  not  denied  by  the 
defendant  that  he  was  empowered,  that  is  not  a 
material  question,  as  it  might  otherwise  have 
been.  Mrs.  Griswold  and  Strong  met  the  pur- 
chasers at  the  ofRce  of  the  conveyancer,  to  whom 
the  title^pers  were  handed  over  by  Mr.  Everly, 


Mrs.  Griswold  receiving  the  money  and  deliver- 
ing the  deeds. 

["  Now,  on  this  state  of  facts,  there  arise  three 
principal  questions,  which  I  leave  to  the  jury,  to 
be  decided  by  them.  In  the  first  place,  did  Mr. 
Strong,  as  Mrs.  Griswold's  agent,  so  far  empower 
John  Griswold  to  act  for  her  in  the  sale  of  the 
premises,  as  to  render  her  responsible  for  what 
he  said  and  did?  Second.  Did  Mr.  Griswold 
state  what  he  did  not  know  to  be  tme,  and  what 
was,  in  fact,  false,  without  having  any  reasonable 
ground  for  believing  it  ?  Third.  Was  this  state- 
ment credited  and  believed  by  the  purchasers? 
Did  it  influence  them  in  buying,  and  induce  them 
to  give  a  larger  sum  than  they  otherwise  would 
have  consented  to  pay  ? 

**  Unless  all  three  of  these  propositions  are 
found  affirmatively  by  the  jury,  they  should 
render  a  verdict  for  the  defendant.  If  they  are 
so  found,  the  jury  may  give  a  verdict  for  the 
plaintifiTs,  if  upon  the  other  parts  of  the  case  they 
are  of  opinion  with  them."J 

Verdict  for  plaintiffs  for  $3640  and  judgment 
thereon.  Whereupon  the  defendant  took  this 
writ,  assigning  for  error  the  admission  in  evidence 
of  the  descriptive  circular,  of  the  testimony  of 
Adam  Everly,  and  of  the  testimony  as  to  the 
conversation  between  the  plaintiffs  and  John 
Griswold,  the  refusal  of  her  point,  and  the  por- 
tions of  the  charge  above  quoted  which  are  in- 
cluded in  brackets. 

Richard  G.  Dale  {John  0.  Bullitt  with  him), 
for  plaintiff  in  error. 

Rvfus  E.  Shapley  {Ellis  Ames  Ballard  yfith 
him),  for  defendants  in  error. 

May  13,  1889.-  The  Court.  There  can 
be  no  question  at  this  date  that  in  an  action  of 
deceit,  the  scienter  must  not  only  be  alleged,  but 
proved,  and  the  jury  must  be  satisfied  that  the 
defendant  made  a  statement  knowing  it  to  be 
false,  or  with  such  conscious  ignorance  of  its  truth, 
as  to  be  equivalent  to  a  falsehood.  This  is  the 
general  rule,  and  it  has  been  declared  with  nota- 
ble emphasis  in  several  recent  cases  in  this  State. 
(Dilworth  v.  Bradner,  85  Pa.  238;  Duff*  v. 
Williams,  Id.  490 ;  McCandless  r.  Young,  96 
Id.  289 ;  Hexter  v.  Bast,  23  Weekly  Notes, 
456.) 

If,  therefore,  the  learned  Judge  at  the  trial  had 
been  stating  the  general  rule,  his  language  to  the 
jury,  "  Did  Mr.  Griswold  state  what  he  did  not 
know  to  be  true,  and  what  was  in  fact  false,  with- 
out having  any  reasonable  ground  for  believing 
it,"  would  have  been  open  to  the  objections  so 
forcibly  made  against  it  by  the  learned  counsel 
for  the  plaintiflT  in  error.  But  the  Judge  was  not 
defining  the  rule  in  general,  but  stating  so  much 
of  it  and  in  such  manner  as  applied  to  the  case 
before  the  jury.     Thus  he  drops  out  entirely  the 
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first  branch  of  the  rule,  did  the  party  state  what 
he  knew  to  be  false,  because  there  was  do  evi- 
dence nor  was  it  charged  that  Griswold  had 
made  a  deliberate  and  intentional  misstatement. 
Tbe  gravamen  of  the  case  was  that  he  had,  with 
arecklessnem  equivalent  to  fraud,  made  a  positive 
statement  of  a  material  fact,  wheto  he  had  no 
knowledge  on  the  subject.  Plaintiff  had  proved 
that  the  statement  was  made  and  was  in  fact  un- 
trae.  Defendant  bad  given  evidence  as  to  her 
innocence  of  the  misrepresentations,  but  John 
GriSwold  bad  not  been  called  to  state  his  know- 
ledge or  belief  or  explaia  his  representations.  In 
this  state  of  the  evidence  the  Judge  submitted  to 
the  jury  whether  Griswold  had  any  reasonable 
ground  for  believing  his  statement  to  be  true,  or, 
in  other  words,  could  the  jury  find  from  the  cir- 
eomstances,  as  shown  by  the  evidence,  any  ground 
to  snppoee  that  Griswold  did  so  believe.  The 
language  was  a  fair  statement  of  so  much  of  the 
general  rule  as  applied  to  the  evidence  then  be- 
fore tbe  jury.  As  it  is  well  stated  by  the  learned 
Judge  in  his  opinion  on  the  rule  for  a  new  trial, 
"Had  John  Griswold  been  put  on  the  stand  to 
vindicate  his  good  faith  and  state  the  grounds  of 
his  belief,  or  show  how  he  came  t6  believe  in  the 
absence  of  information  ....  it  might  have 
been  proper  to  instruct  the  jury  that  whether  the 
causes  which  influenced  his  mind  were  or  were 
not  reasonable,  or  such  &s  they  could  approve, 
ftiU  if  he  acted  in  good  faith  and  expressed  a 
Bincere  opinion,  he  should  not  be  found  guilty  of 
fraud.  But  as  the  case  actually  stood  such  an 
instruction  would  have  tended  to  mislead  by 
raising  an  issue  for  which  there  was  no  founda- 
tion in  the  evidence." 

It  is  argued  here  that  the  evidence  was  not 
sufficient  to  sustain  the  action,  and  that  a  verdict 
should  have  been  directed  for  defendant,  as  asked 
by  a  point  submitted  at  the  trial.  In  support  of 
this  view,  it  is  said  that  plaintiff  has  only  proved 
an  erroneous  statement,  with  no  direct  proof  of 
deceitful  intent.  But  plaintiff  had  proved  the 
statement,  its  falsity,  and  the  circumstances  under 
which  it  was  made,  tending  to  show  a  reckless  as- 
sertion in  entire  ignorance  of  the  fact.  What 
more  was  necessary  to  make  out  a  prima  facie 
case,  or  could  ordinarily  be  proved  ?  Fraud  and 
intent  to  deceive  do  not  proclaim  themselves 
openly,  nor  can  they  usually  be  proved  by  direct 
evidence.  A  man  who  is  shown  to  have  made  a 
false  statement,  from  the  consequences  of  which 
he  will  be  relieved  if  he  honestly  believed  it  to  be 
true,  even  on  insufBcient  grounds,  should  at  least 
be  charged  with  the  burden  of  showing  that  he 
did  have  such  belief. 

A  mere  misstatement  of  the  amount  of  land,  as 
ttid  by  Sharswood,  J.,  in  Kreiter  v,  Bomber- 
ger  (82  Pa.  59),  is  not  sufficient  to  prove  fraud, 
but  aa  said  in  tbe  same  case,  if  the  deficiency  is 


very  great  in  proportion  to  the  whole,  it  is  evi- 
dence of  fraud ;  and  where,  as  here,  the  misstate- 
ment is  made  by  advertisement,  and  by  descrip- 
tive circular,  is  repeated  at  least  twice  orally  in 
response  to  the  direct  question  of  the  intended 
purchaser,  and  is  altogether  unexplained  by  the 
person  making  it,  though  his  principal,  and  those 
connected  with  him  in  the  transaction  are  shown 
to  have  been  absolutely  ignorant  on  the  subject, 
we  cannot  say  that  there  was  not  a  prima  fact€ 
case  to  go  to  the  jury. 

The  point  that  the  plaintiff  in  error  was  not 
liable  for  the  statements  of  her  agent,  John  Gris- 
wold, is  not  tenable.  The  general  rule  that  a 
principal  is  responsible  for  the  misrepresentations 
of  his  agent  within  his  authority,  is  beyond  ques- 
tion, and  the  better  opinion  is  that  as  to  third 
parties  affected  by  his  acts  or  words,  it  is  the  ap- 
parent scope  of  his  authority,  and  not  his  actual 
instructions,  that  must  govern.  That  is  the  basis 
on  which  the  business  of  the  world  in  the  present 
day  is  transacted,  and  the  rule  should  be  enforced 
in  a  liberal  spirit,  with  regard  to  tbe  actual  hab- 
its of  the  community.  That  an  agent  who  is  em- 
powered to  engage  a  real  estate  broker  to  make 
sale  of  a  country  seat,  is  thereby  authorized  to 
give  the  broker  a  description  of  the  place,  includ- 
ing its  acreage,  is  so  clear,  that  the  learned  Judge 
would  have  been  justified  in  submitting  the  point 
to  the  jury  in  terms  much  stronger  against  the 
defendant  below  than  he  did.  But  the  question 
does  not  really  arise,  as  there  was  testimony  not 
only  that  the  defendant  knew  of  the  preparation 
of  the  circular  by  her  agent,  but  also  that  she  had 
herself  given  it  to  parties  who  inquired  about  the 
property.  Under  this  evidence  the  jury  could 
hardly  fail  to  find  that  whether  it  was  within  the 
agent's  original  authority  or  not,  she  had  ratified 
his  action. 

The  remaining  assignments  of  error  were  not 
pressed  at  the  argument,  but  may  be  briefly  no- 
ticed. The  evidence  of  the  value  of  the  land  by 
the  acre  is  objected  to,  because  the  place  is  claimed 
to  have  been  sold  as  a  whole.  But  there  was  evi- 
dence that  in  arriving  at  a  price,  the  quantity  of 
the  land  was  one  of  the  elements  of  tbe  calcula- 
tion, and  upon  this  view  of  the  case,  which  was 
plaintifi''s  contention,  the  value  per  acre  wad  cer- 
tainly relevant. 

The  objection  to  Mr.  Everly  as  an  expert  on 
the  value  of  real  estate,  can  hardly  be  made  seri- 
ously. His  testimony  shows  not  only  a  very  large, 
and  widely  extended  experience  in  the  general 
business,  but  also  as  much  specific  knowledge  of 
values  in  the  immediate  neighborhood  of  this 
property,  as  could  be  reasonably  looked  for,  in  re- 
gard to  any  suburban  district  of  the  same  charac- 
ter. 

We  have  given  this  case  a  very  careful  exami- 
nation, not  only  because  it  was  due  to  the  excep- 
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tioually  strong  and  earnest  argument  of  the  very 
able  counsel  For  the  plaintiif  in  error,  but  also 
because  it  is,  in  some  sense,  a  hardship  on  the 
plaintiff  in  error,  who  is  conceded  to  have  been 
personally  entirely  free  from  any  intentional  wrong 
in  the  matter.  Even  her  agent,  John  Oris  wold, 
who  made  the  trouble,  may  not  have  had  any 
actual  intent  to  deceive,  but  he  was  shown  to 
have  made  an  apparently  reckless  statement  of  a 
fact  of  which  he  had  no  knowledge.  An  explana- 
tion from  him  might  have  turned  the  verdict,  and 
it  is  the  plaintiff  in  error's  misfortune  that  he  was 
nqt  called  at  the  trial,  to  make  such  explanation 
if  he  had  it  to  make.  The  case,  as  a  whole,  was 
a  very  close  case,  in  which  the  jury  might  have 
found  for  either  party  without  being  demonstrably 
wrong,  but  if  they  did  in  fact  make  a  mistake,  it 
was  for  the  learned  Judge  who  tried  the  cause  to 
correct  it,  not  for  us.  There  was  no  error  of  law 
,  io  the  trial,  and  beyond  that  we  are  not  author- 
ized to  look. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  o.  k.  z. 


Jan.  '89,  461,  462.  May  1, 1889. 

Read's  Appeals.  , 

Judgments — Htde  to  open —  Usury. 

Where  a  Jndgmeut  is  entered  npon  a  judgment  note, 
including  usurious  interest,  and  some  time  afterwards 
a  new  judgment  note  is  given  in  settlemeut  of  the 
former  judgment,  which  is  thereupon  marked  satis- 
fied, the  defendant  cannot  upon  the  judgment  upon 
the  new  note  being  opened  set  up  as  a  defence />ro  tanto 
the  usurious  interest  included  in  the  former  judg- 
ment. 

As  to  whether,  if  the satisfjing  of  the  old  judgment 
and  the  giving  of  the  new  judgment  had  been  simul- 
taneous or  nearly  so,  the  Court  might  consider  it  a 
mere  device  fraudulently  to  oonolude  the  debtor,  and 
on  that  ground  might  strike  off  the  satisfaction,  and 
open  both  judgments,  not  decided. 

Where,  however,  on  a  rule  to  strike  off  the  satisfac- 
tion, and  open  the  first  Judgment  to  let  in  a  defence  of 
usury,  the  Court  below  has  found  from  the  evidence, 
that  it  was  not  satisfied  in  furtherance  of  a  design  to  bar 
usury,  and  discharged  the  rule,  the  Supreme  Court 
will  not,  where  the  evidence   supports   the  finding, 


Appeals  from  decrees  of  the  Common  Pleas  of 
Craw  lord  County. 

Judgments  entered  in  favor  of  E.  T.  Montague 
against  W.  S.  Read,  and  W.  S.  Read  and  H. 
Read  respectively.  Satisfaction  was  entered  on 
the  margin  oF  both  judgments. 

The  Court  made  an  order  striking  off  the  sat- 
isfaction in  the  above  stated  judgments  so  as  to 
allow  the  defendants  to  show  usury  paid  thereon, 
in   the  case  of  a  judgment   now    opened,    and 


claimed  to  have  been  given  in  satisfaction  of  the 
two  previous  judgments.  Subsequently  the  plain- 
tiff presented  his  petition  to  set  aside  the  above 
order  of  the  Court,  and  obtained  a  rule  to  show 
cause.  The  defendant  then  took  a  rule  to  show 
cause  why  the  above  order  of  Court  should  not 
be  amended  by  adding  thereto,  '^  that  said  judg- 
ments be  opened  for  the  purpose  of  allowing  de* 
fendant  to  show  usury  paid  thereon."  These 
various  rules  and  motions  came  on  for  hearing, 
and  the  Court,  Meh  ard,  P.  J.,  of  Mercer  County, 
discharged  the  rules  to  strike  off  satisfaction,  and 
open  the  original  judgments,  filing  an  opinion  in 
which  he  said,  inter  aiia  :  *'  In  this  case  the  evi- 
dence shows  that  the  defendant  has  only  an  in- 
definite and  imperfect  understanding  of  the  trans* 
action  resulting  xh  the  satisfaction  of  these  judg- 
ments, while  the  testimony  on  the  other  side  is 
clear  and  /distinct  that  they  were  satisfied  at  the 
request  and  for  the  accommodation  of  the  defend- 
ant. The  conclusion  is,  therefore,  inevitable 
that  they  were  not  satisfied  through  accident  or 
mistake,  or  in  furtherance  of  a  design,  to  bar 
usury." 

Whereupon  W.  S.  Read  took  these  appeals, 
assigning  for  etror  the  above  action  of  the  Court, 

William  R,  Bole  (James  W,  Smith  and  Pear* 
son  Church  with  him),  for  appellant. 

George  F,  Davetiport  and  A.  «/.  Harper j  for 
appellee,  were  not  heard. 

May  13,  1889.  The  Court.  This  was  aa 
appeal  from  the  order  of  the  Court  below  refusing 
to  open  two  judgments,  in  each  of  which  the  ap- 
pellant was  defendant.  The  judgments  had  been 
satisfied  of  record  by  the  plaintiff  therein.  The 
appellant  alleges  that  the  satisfaction  was  entered 
for  the  purpose  of  depriving  him  of  the  defence 
of  usury;  that  he  had  given  the  plaintiff  a  new 
obligation  for  the  money ;  that  the  transaction 
was  usurious  in  its  origin,  and  that  a  portion  of 
the  usury -was  contained  in  the  satisfied  judg- 
ments. The  defendant  moved  the  Court  below 
to  strike  off  the  entry  of  satisfaction  and  open  the 
judgments,  in  order  that  he  might  set  up  the  de- 
fence of  usury.  The  rule  granted  for  this  purpose 
was  discharged  by  the  Court  below.  In  Montague 
V.  McDowell  (99  Pa.  265),  it  was  held  that 
where  judgment  is  entered  upon  a  judgment  note, 
including  usurious  interest,  and  some  time  after- 
wards a  new  judgment  note  is  given  in  settlement 
of  the  former  judgment,  which  is  thereupoa 
marked  satisfied,  the  defendant  cannot,  upon  the 
judgment  upon  the  new  note  being  opened,  set 
upas  a  defence  pro  tanto^  the  usurious  interest 
included  in  thie  former  judgment.  In  delivering 
the  opinion  of  the  Court  in  that  case^  an  intima- 
tion was  given  by  our  late  brother  Sharswood, 
that  if  the  satisfying  of  the  old  and  the  giving  of 
the   new  judgment  had   been  simultaneous,  or 
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ne^7  so,  the  Court  might  have  considered  it  a 
mere  device  fraudulentlj  to  conclude  the  debtor, 
and  on  that  ground  have  struck  off  the  satisfaction 
and  opened  both  judgments.  These  applications 
to  the  Court  below  were  probably  the  result  of  the 
intimation  above  referred  to.  We  are  not  called 
npon  now  to  affirm  or  disaffirm  the  dictum  of 
Justice  Sharswood.  The  learned  Judge  below 
decided  these  cases  upon  other  grounds.  This 
appears  from  the  following  extract  from  his, 
opinion :  "  In  this  case  the  evidence  s^ows  that 
the  defendant  has  only  an  indefinite  and  imper- 
fect understanding  of  the  transaction  resulting  in 
the  satisfaction  of  these  judgments,  while  the  tes- 
timony on  the  other  side  is  clear  and  distinct 
that  they  were  satisfied  at  the  request  and  for  the 
accommodation  of  the  defendant.  The  conclu- 
sion is,  therefore,  inevitable  that  they  were  not 
satisfied  through  accident  or  mistake,  or  in  fur- 
therance of  a  design  to  bar  usury."  This  ruling 
is  abundantly  sustained  by  the  evidence.  Hence, 
it  is  unnecessary  to  refer  to  Campbell  r/  Sloan 
(62  Pa.  481)  and  that  line  of  cases,  which  treat 
of  devices  to  evade  the  usury  laws.  The  Court 
below  has  disposed  of  these  cases  upon  their 
merits,  and  we  are  not  prepared  to  say  its  discre- 
tion was  not  properly  exercised. 

The  decree  is  affirmed  in^each  case,  and  the 
appeals  dismissed  at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  C.  J.  8.  h.  t. 


Jm.  '89.  86. 


Brown's  Appeal. 


March  IS,  1889. 


Uf€  insurance — Assignment  of  policy — Inter- 
pleader  between  assignee  and  children  of  origi- 
nal beneficiary — Lex  fori  and  lex  loci  with 
respect  to  contracts  of  insurance. 

Where  a  party  took  out  a  policy  of  insnrance  in  a 
New  York  company  payable  to  bis  wife,  and  *'  in  case 
of  the  death  of  the  said  Diana  Saudt  before  the  de- 
erase  of  the  said  Daniel  P.  Sandt,  the  amoant  of  the 
uid  insaranoe  shall  be  payable  after  her  death  to  her 
children  for  tbeir  use,  or  to  their  guardian,  if  under 
ige,"  and  tho  husband  and  wife  afterward  executed 
tn  assignment  of  the  policy  to  a  creditor,  the  wife 
haringdied  in  the  lifetime  of  the  insured,  her  children 
will  he  entitled  to  the  insaranoe  money  in  preference 
to  the  assignee. 

By  the  terms  of  the  policy  the  wife  was  to  receive 
the  money  oDJy  npon  condition  that  she  was  Hying 
when  the  policy  fell  due ;  if  she  did  not  survive  her 
hoiband,  it  was  payable  to  her  children. 

The  aasigBment  of  the  policy  passed  whatever  fhe 
vife  had,  and  the  extent  of  it  clearly  appeared  upon 
th«  face*  of  the  policy.  Her  assignment  put  her 
ttBignee  in  no  better  condition,  and  gave  him  no 
greater  interest  than  she  had. 

The  children  were  parties  to  the  contract,  as  truly 
M  wu  the  wife,  and  they  had  as  clear  a  right  to  sue 


npon  it  on  the  happening  of  the  contingency  that 
made  them  payees,  as  she  ooold  hare  had  if  living. 

Where  the  foreign  insnrance  company  has  paid  the 
money  into  Court,  and  an  interpleader  is  framed  be- 
tween residents  of  the  Commonwealth,  the  question  of 
lex  fori  and  lex  loci  does  not  arise,  as  the  contest  is  over  a 
fund  in  the  possession  of  the  Court  of  oommon  domicile. 

Appeal  of  Andrew  J.  Brown,  from  the  decree 
of  the  Common  Pleas  of  Northampton  County, 
directing  the  payment  of  the  proceeds  of  a  policy 
of  insurance  upon  the  life  of  Daniel  P.  Sandt,  to 
the  children  of  Diana  Sandt,  wife  of  said  Daniel 
P.  Sandt. 

The  following  facts  appeared  from  the  petition 
of  the  Germania  Life  Insurance  Company  of  New 
York,  praying  that  it  be  allowed  to  pay  the  pro- 
ceeds of  the  policy  of  insurance  upon  the  life  of 
^Daniel  P.  Sandt  into  Court,  and  that  claimants 
therefor  might  interplead,  and  the  answers 
thereto. 

Petitioner  was  a  corporation  of  the  State  of 
New  York,  and  issued  a  policy  upon  the  life  of 
Daniel  P.  Sandt  to  Diana  Sandt,  on  September 
80,  1865,  for  $2000,  the  provisions  of  which 
policy  were,  inter  a//a,  as  follows : —  ^ 

And  the  said  company  do  hereby  promise  and  agree 
to  and  with  the  said  Diana  Sandt,  well  aud  truly,  to 
pay,  or  cause  to  be  paid,  the  said  sum  assured  to  the 
said  Diana  Sandt  for  her  sole  use  in  conformity  with 
the  statute  in  such  case  made  and  provided,  within 
sixty  days  after  due  notice  and  proof  of  the  death  of 
the  said  Daniel  P.  Sandt,  during  the  continuance  and 
before  the  termination  of  this  policy,  and  of  the  inter- 
est of  the  claimant  in  this  policy,  if  the  same  shall  be 
at  the  time  held  by  an  assignee,  or  as  security,  the 
balance  of  the  year's  premium,  if  any,  being  first  de- 
ducted therefrom,  and  in  case  of  the  death  of  the  said 
Diana  Sandt  before  the  decease  of  the  said  Daniel  P. 
Sandt,  the  amount  of  the  said  insuranee  shall  be  pay- 
able after  her  death  to  her  children  for  their  use,  or  to 
their  guardian,  if  under  age.' 

The  policy  was  taken  by  the  assured  at  Easton, 
in  this  State.  By  its  terms  the  premiums  were 
to  be  paid  quarterly  up  to  June  30, 1875,  at  which 
lime  the  policy  was  to  be  full  paid.  By  assign- 
ment, dated  December  21,  1875,  the  policy  was 
assigned  by  Sandt  and  his  wife  to  Andrew  J. 
Brown,  a  creditor.  Diana  Sandt,  the  wife,  died 
February  19,  1884,  and  Daniel  P.  Sandt  died 
January  6,  1888,  leaving  the  following  children  : 
Ellen  Sabina  Staats,  Wilson  A.  Sandt,  Owen  F. 
Sandt,  Lizzie  Sandt,  Emily  Miller,  Fannie 
Sandt,  and  Daniel  Sandt.  Both  Andrew  J. 
Brown  and  the  children  of  Mrs.  Sandt  claimed 
the  insurance  money,  which  amounted  to 
$2129.12,  less  costs.  The  Court  allowed  the 
company  to  pay  the  money  into  Court,  and  di- 
rected that  an  interpleader  be  awarded  between 
Andrew  J.  Brown  as  plaintiff,  and  the  children 
of  Mrs  Sandt  as  defendants. 

After  argument,  the  Court  entered  the  follow- 
ing decree :   '*And  now,  October  1,  1888,  it  is 
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ordered  that  the  fond  in  controversy  be  paid  to 
the  children  of  Diana  $andt,  to  wit :  Ellen  S. 
St^ta,  Wilson  A.  Sandt,  Owen  F.  Sandt,  Lizzie 
•S^andt,  Emily  Miller,  Fannie  Sandt,  and  Daniel 
Sandt,  the  shares  of  Fannie  and  Daniel  Sandt  to 
be  paid  to  their  guardian,  less  the  cost  of  this 
proceeding,  which  it  is  ordered  shall  be  paid  out 
of  the  fund." 

Whereupon  Andrew  J.  Brown  took  this  appeal, 
assigning  for  error  the  action  of  the  Court  in, 
awarding  the  fund  paid  into  Court  to  the  children 
of  Diana  Sandt,  and  in  not  awarding  it  to  him. 

Edward  J.  Fox  (Efisha  Aliix  and  Edward  J. 
Fox^  Jr,^  with  him),  for  appellant. 

This  policy  was  accepted  by  the  assured  at 
Easton  in  this  State.  There  was  no  contract  re- 
lation until  the  policy  was  accepted,  and  the  place 
of  delivery  is  the  place  of  contract.  This  was 
therefore  a  Pennsylvania  contract. 

Real  Est.,  etc.  Ins.  Co.  v.  Roegsle,  1  Gray,  336. 

Hamilton  v.  Ljooming  Ins.  Co.,  5  Barr,  342. 

Mjers  r.  Ins.  Co.,  3  Casey,  271. 

2  Parsons  on  Contracts,  327. 

Freese  i;.  Brownell,  6  Vroom,  286. 

Jewell  t;.  Wright,  30  N.  Y.  259. 

B«?ll  t;.  Packard,  69  Me.  105. 

Hyde  v.  Oooduow,  3  Comatock,  266. 

Mott  ».  Wright,  Bliss  C.  C.  53. 

Daniels  v.  Ins.  Co.,  12  Gushing,  416. 

Heebner  t?.  Ins.  Co.,  10  Gray,  131. 

Kennebec  Co.  v,  Ins.  Co..  6  Gray,  208. 

Todd  ».  Ins.  Co.,  8  Wbbklt  Notbs,  83a 
Under  the  laws  of  Pennsylvania  a   married 
woman's  assignment  of  a  policy  of  life  insurance 
is  valid. 

Bond  «.  Bnnting,  28  Smith,  219. 

Haffey  v.  Carey,  23  Id,  431. 

Act  of  Bfarch  14,  1873,  P.  L.  46. 

Lytle*s  A  pp.,  12  Casey,  131. 

8toop8  V.  Blackford,  3  Id.  213. 

Moore  o.  Cornell,  18  Smith,  320. 
The  policy  having  matured  on  June  30,  1875, 
Mrs.  Sandt's  interest  became  absolute  and  she 
was  the  owner  of  the  policy  and  could  have  sur- 
rendered  it  or  sold  it  to  the  company. 

^Anderson  v.  Goldsmldt,  103  N.  Y.  617 ;  38  Han, 

360. 
Fred.  Green^  for  appellees. 
A  contract  of  insurance  is  subject  to  the  law 
of  the  place  where  the  policy  is  issued.     The  law 
of  the  place  of  acceptance  controls. 

2  Wharton  on  ContraoU,  §  875. 

Wharton's  Confl.  of  Laws,  §§  465,  466. 

May  on  Insurance,  45,  61,  62. 

Tayloe  v,  Ins.  Co.,  9  Howard,  390. 

Cooper  v.  Ins.  Co.,  7Ney.ll6. 

Fried  t;.  Ins.  Co.  47  Barb.  127. 

Badie  v.  Slimmon,  26  N.  T.  9. 
The  case  of  Anderson  v.  Groldsmidt  (103  N. 
Y.  617)  does  not  overrule  the  case  of  Eadie  v. 
Slimmon  (26  N.  Y.  9). 

Prior  to  the  Act  of  1879,  Ch.  248  of  Laws  of 
New  York,  policies  were  not  assignable  by  the  wife. 

Frank  v.  Mntaal  Ins.  Co.,  102  N.  Y.  266. 

Eadie  r.  Slimmons,  tupra, 

Brummer  v,  Cohn,  86  N.  Y.  11. 


By  the  terms  of  the  policy,  in  case  of  Mrs. 
Sandt's  death,  the  money  was  not  payable  to  her 
representatives  or  assignee  but  ^^  to  her  children." 
Her  death  during  the  lifetime  of  the  assured, 
therefore,  terminated  whatever  right  she  had  and 
also  that  of  her  assignee. 

Kniokerbooker  Ins.  Co.  v.  WeiU,  99  Mass.  159. 

Mass.  Oen.  Suts.  c.  58,  §  62. 

Act  of  April  15,  1868,  Purd.  Dig.  924,  pi.  106. 

Bank  of  Washington  v.  Hume,  128  U.  S.  195. 

Bliss,  Life  Insnranoe,  517. 

(Hans  o.  Qloeckler,  10  III.  App.  486. 

Wilbam  p.  Wilbaru,  83  Ind.  55. 

Rioker  v,  Ins.  Co.,  27  Minn.  193. 

Charter  Oak  Ins.  Co.  v.  Brant,  47  Mo.  419. 

Oould  V,  Emerson,  99  Mass.  154. 

May  on  Insurance,  473,  477. 

Continenul  Life  Ins.  Co.  v.  Palmer,  42  Conn.  60. 

April  8,  1889.  The  Court.  This  case  pre- 
sents but  a  single  question.  In  1865  the  Grerma- 
nia  Life  Insurance  Company,  a  New  York  cor- 
poration, issued  a  policy  of  insurance  upon  the 
life  of  Danial  P.  Saodt,  a  citizen  of  Pennsylva- 
nia for  t.wo  thousand  dollars.  It  was  made  pay* 
able  to  Diana  Sandt,  the  wife  of  the  insured,  for 
her  sole  use,  with  a  provision  that  *'  in  case  of 
the  death  of  the  said  Diana  Sandt  before  the 
decease  of  the  said  Daniel  P.  Sandt,  the  amount 
of  the  said  insurance  shall  be  payable  after  her 
death  to  her  children  for  their  use,  or  to  their 
guardian  if  under  age."  In  1875  both  husband 
and  wife  joined  in  an  assignment  of  the  policy  to 
A.  J.  Brown,  the  appellant.  In  1884  Diana 
Sandt  died  leaving  her  husband  and  seven  child- 
ren to  survive  her.  In  1888  Daniel  P.  Sandt, 
the  insured,  died.  The  assignee  of  the  policy 
and  the  children  of  Mrs.  Sandt  made  claim  to  the 
amount  of  the  policy,  and  the  comi^ny  properly 
asked  the  Court  of  Common  Pleas  of  North- 
ampton County,  where  all  the  claimants  lived, 
for  leave  to  pay  the  money  into  Court,  and  that 
the  claimants  interplead  with  each  other.  If 
the  assignment  of  Mrs.  Sandt  was  effectual  to 
vest  in  her  assignee  a  good  title  to  the  policy, 
then  he  was  entitled  to  the  fund. 

The  assignment  is  formal  and  her  husband 
joined  her  in  its  execution.  Whatever  title  she 
had  therefore  passed  to  her  assignee.  The  ex- 
tent and  character  of  her  title  appeared  plainly 
on  the  face  of  the  policy.  She  was  the  payee 
named  in  the  first  instance,  but  the  promise  to 
her  was  not  an  abeoluteand  unconditional  promise 
to  pay  to  her,  or  to  her  administrators,  executors 
or  assigns,  but  a  promise  to  pay  her  upon  condi- 
tion that  she  was  living  when  the  policy  should 
fall  due. 

If  she  survived  her  husband  the  insurance 
money  was  payable  to  her,  but  if  she  did  not,  it 
was  payable  to  her  children  then  living. 

Their  right  to  the  money  depends  upon  the 
term;  of  the  contract,   which  was  payable    to 
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them  if  sbe  was  not  living  at  the  death  of  the 
insured. 

Thej  were  parties  to  the  contract  as  truly  as 
she  was«  and  with  as  clear  a  right  to  sue  upon  it, 
upon  the  happening  of  the  contingency  that  made 
them  the  payees,  as  she  could  have  had  if 
living.  Her  assignment  put  her  assignee  in  no 
better  po8iti9n  than  she  occupied,  and  conferred 
upon  him  no  greater  interest  in  the  policy.  Her 
death  in  the  lifetime  of  her  husband  extinguished 
her  interest  in  the  policy,  and  it  can  no  more 
survive  in  the  hands  of  her  assignee  than  in  her 
administrator. 

The  condition  on  which  her  right  to  recover 
was  to  end,  and  that  of  her  children  was  to  arise 
has  happened,  and  the  contract  of  the  insurance 
company  is  now  with  the  children,  and  must  be 
enforced  by  them  for  their  benefit. 

It  teems  to  have  been  thought  that  an  import- 
ant question  about  whether  the  let  fori  or  the  lex 
loci  ought  to  prevail  was  involved  in  this  case, 
but  that  is  a  mistake.  The  insurance  company 
came  into  this  State,  and  paid  the  money  into 
Court  for  the  benefit  of  the  party  entitled  to  it. 
The  present  contest  is  between  residents  of  this 
Commonwealth,  over  a  fund  in  tlie  possession  of 
the  Court  of  common  domicile,  and  depends 
upon  the  construction  of  the  contract  under  which 
both  parties  claim. 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J.  h.  s.  p.  n. 


nihil  habety  upon  which  judgment  for  want  of  an 
appearance  was  entered. 

January  24,  1888,  the  registered  owner  then 
took  this  rule,  upon  the  ground  that  it  did  not 
appear  by  affidavit  filed  of  record,  that  the  plain- 
tiff" made  any  attempt  to  serve  a  notice  upon  the 
owner  or  reputed  owner  of  the  said  lot  before 
issuing  the  scire  facias  of  April  27,  1887,  and 
that  of  May  10,  1887. 

Horace  Haverstick^  for  the  rule. 

The  Act  of  March  23,  1866  (Purd.  Dig.  p. 
1209,  pi.  42,  43),  directs  that  before  any  scire 
facias  shall  be  issued  upon  any  municipal  claim 
the  city  solicitor  shall  cause  search  to  be  made 
for  the  owner  of  the  lot,  and  serve  him  with 
notice  to  make  payment  within  ten  days.  If  the 
claims  are  not  paid  within  said  time  the  writs  of 
scire  facias  shall  be  served  *'  by  posting  and  ad- 
vertising." 

But  before  any  judgment  shall  be  entered 
therein  the  Court  shall  be  satisfied  by  an  affidavit 
to  be  filed  of  record  that  said  notice  was  served 
upon  the  owner  in  the  manner  directed  by  the 
Act. 

City  V.  Hanbest,  15  Weekly  Notes,  349. 

The  judgment  of  May  11,  1882,  will  not  ex- 
cuse compliance  with  the  Act.  The  subsequent 
proceedings  are  on  the  original  claim,  and  not 
on  the  intervening  judgment. 

Haddington  Church  v.  City,  12  Out.  466. 

E,  Spencer  Miller,  for  the  city. 

Eo  die.    The  Court.    Rule  discharged. 

J.  w.  T. 


Common  l^leasi. 


C.  P.  No.  2.  April  27, 1889. 

City  V.  Hemphill. 
Municipal  claim — Act  of  March  23, 1886  {Purd. 
Dig,  1209^  pL  42,  43)  —  Affiiiavit  of  service 
of  notice — Service  of  notice  before   issue  of 
scire  facias  upon  the  claim — Service  of  addi- 
tional notice  before  issue  of  the  scire  facias  to 
revive^  not  required. 
Rule  to  strike  off  judgment. 
A  municipal  claim  for  water-pipe  was  filed 
against  defendant's  property,  May  6,  1874,  and 
on  January  9, 1879,  affidavit  of  service  of  notice 
was  filed.     The  same  day  a  scire  facias  issued,  to 
which  there  was  a  return  of  **  Made  known  by 
posting  and  advertising."    May  11,  1882,  judg- 
ment was  entered  for  want  of  an  appearance. 
April  27,  1887,  a  scire  facias,  to  revive  judg- 
ment;  and  May  10,  1887,  an  alias  scire  facias 
issued,  to  each  of  which  there  was  a  return  of 


if^rpljans'  Court. 


February  18,  1889. 

Bispham'8  Estate. 

Decedenfs  estate —  Collateral  inheritance  tax  on 
annuity —  When  payable  by  annuitant ,  and 
when  by  residuary  legatee —  Collateral  in^ 
heritance  tax  upon  **  the  annual  net  sum  of 
$1200^^^  not  payable  by  annuitant ,  but  otAt  of 
corpus  of  the  estate, 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  Edward  P. 
AUinson,  executor  of  William  D.  Bispham,  the 
decedent,  it  appeared  that  the  testator  died  in 
May,  1888,  and  by  his  will  devised  and  be- 
queathed all  of  his  estate  to  the  accountant,  in 
trust,  to  pay  Ellen  I.  Parker  the  annual  net  sum 
of  twelve  hundred  dollars,  during  her  life,  and 
the  income  of  the  residue   to   testator's   son 
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David,  who,  if  alive  at  the  dropping  of  the 
above  annuity,  was  entitled  to  the  fund  producing 
it.  There  was  a  remainder  to  and  among 
David's  issue. 

This  annuity  being  subject  to  collateral  in- 
heritance tax,  it  was  urged  in  behalf  of  the 
accountant  that  it  should  be  deducted  there- 
from. This  the  Auditing  Judge  (Ferguson,  J.) 
refused  to  do,  holding  that  the  word  net^  accord- 
ing to  Webster,  means  **  clear  of  all  charges  and 
deductions,"  and  consequently  that  the  tax 
should  be  paid  by  the  estate. 

To  this  finding  exceptions  were  filed  on  behalf 
of  the  accountant, 

S,  Davis  Page^  for  exceptant. 

The  words   "  net  sum''  mean  no  more  than  it 
is  the  duty  of  the  Court  to  set  apart  principal 
sufficient  to  yield  the  sum  of  twelve   hundred 
dollars,  incident  to  the  maintenance  of  the  gene- 
ral estate,  and  the  fund  itself.    See — 
Shippen  v,  Burd,  42  Pa.  St.  461. 
Thomson's  Estate,  5  Weekly  Notes,  19. 
Holbrook*s  Estate,  20  Id.  79. 

John  G,  GalUn^  for  the  annuitant. 

March  2,  1889.  The  Court.  The  question 
raised  by  the  exception  is  whether  the  collateral 
inheritance  tax  upon  an  annuity  is  payable  by 
the  annuitant,  or  by  the  executor  out  of  the 
general  estate,  thus  in  effect  by  the  residuary 
legatees. 
r^  If  the  gift  was  simply  an  annuity  of  a  specified 
,  sum  payable  monthly  or  quarterly,  it  must  be 
[^conceded  the  annuitant  isliablefor  the  taxiS^^ 
"the-provi«ons-ol^thcAct  of  April  7,  1826,  and 
its  supplements.  An  annuity  is  an  *<  estate*' 
within  the  meaning  of  the  Act.  (Thomson's 
Estate,  5  Weekly  Notes,  19.)  And  so  with  a 
legacy  or  devise,  subject  to  the  tax,  it  must  be 
paid  by  the  devisee  or  legatee,  unless  there  is  a 
direction  in  the  will  to  the  contrary,  or  such 
language  be  used  by  the  testator  as  to  sufficiently 
indicate  his  intention  that  the  annuitant,  devisee, 
or  legatee  shall  take  free  from  the  tax.  (Shippen 
V.  Burd,  42  Pa.  St.  Rep.  461 ;  Thomson's 
Estate,  .fftr/ra.) 

This  is  also  the  law  in  England  with  respect 
to  the  legacy  duty  and  income  tax.  (Foster  v. 
Ley,  2  Sc.  438 ;  2  B.  N.  C.  269). 

But  the  gift  in  this  case  is  of  **  the  annual  net 
sum  of  twelve  hundred  dollars."     And  testator 
not  only  directs  its  payment  in  quarterly  pay- 
ments of  three  hundred  dollars,  but  also   the 
reservation  of  a  principal  sum  out  of  the  invest- 
ments  of  his  estate,  ample  to  yield  a  net  income 
or  yearly  sum  of  $1200  **  disposed  of  as  above." 
It  js,  therefore,  much  more  than  a  mere  gift  of 
,  an  annuity  of  I1200,  and  is  of  "the  annual  net 
j  sum"  of  {1200.     Testator  was  a  member  of  the 
,    legal  profession,  himself,  perhaps,  the  draughts- 


man of  his  will,  and  knew,  or  must  be  presumed 
to  know,  the  annuity  was  subject  to  the  tax. 
And  when  he  used  the  phrase  **  the  annual  net 
sum"  we  must  conclude  it  was  so  used  with  a 
certain  definite  purpose,  and  in  its  usual  and 
ordinary  meaning  and  acceptation.  As  shown 
by  the  Auditing  Judge,  the  word  "  net,"  accord- 
ing to  Webster,  means  **  clear  of  all  charges  and 
deductions,"  and  implies  a  gross  sum  from  which 
allowances  and  credits  are  to  be  taken  ;  so  that, 
if  testator  had  said  the  annual  sum  of  $1200, 
*'  clear  of  all  charges  and  deductions,"  can  there 
be  any  doubt  the  collateral  tax  would  be  in- 
cluded? We  think  not;  audit  is  very  evident 
his  intention  was  the  annuitant  should  receive 
the  clear  atinual  sum  of  J1200,  payable  in  equal 
quarterly  payments.  This  being  so,  the  tax  must 
necessarily  fall  upon  the  residue.  , 

We  are  not  aware  of  any  case  in  Pennsylvania 
where  the  precise  language  of  this  will  is  used ; 
the  nearest  approach  being  in  Holbrook's  Estate 
(20  Weekly  Notes,  79).  In  that  case,  the  gift 
was  an  annuity  **  not  less  than  dollars  in 

each   year."     Testator  did  not  say  **  the  clear 

sum  of dollars,"  nor  **  free  from  all  charges 

or  deductions ;"  nor  did  it  appear  from  the  con- 
text that  he  intended  to  relieve  the  annuitant  from 
the  tax,  and  impose  it  upon  the  residue ;  .and  we 
were  of  opinion  that  such  an  intention  was  not 
expressed  with  sufficient  clearness,  and  held  the 
annuitant  liable  to  pay  the  tax. 

But  in  England  it  is  held  in  numerous  in- 
stances, that  "legacies  given  free  from  deduction, 
or  free  from  expense,  or  free  from  charge  or 
liability,  are  free  from  duty."  (Barksdale  v. 
Gilliatt,  I  Sw.  652,  and  others,  cited  in  Theo- 
bald on  Wills,  143.)  "A  gift  of  a  clear  sum  or 
annuity  is  a  gift  clear  of  legacy  duty ;"  '*  so  is  a 
gift  of  a  fund  to  produce  a  clear  annual  sum, 
which  sum  is  to  be  paid  the  legatee."  But  **  a 
gift  of  a  fund  to  produce  a  clear  annual  sum  and 
to  pay  the  dividends  of  the  stock,  and  not  the 
exact  sum,  to  the  legatee,  is  not  a  gift  free  from 
legacy  duty;  the  term  clear  being  referred  to  the 
costs  of  investment."     Id. 

From  these  authorities,  if  this  testator  Jiad 
directed  the  setting  apart  sufficient  of  his  invest- 
ments to  produce  the  income  of  ^1200  per 
annum,  and  to  pay  the  dividends  of  the  stock, 
etc.,  set  apart  to  the  annuitant,  the  latter  would 
be  liable  to  the  tax.  But,  where  the  gift  is  of  a 
''clear"  or  *' net"  annual  sum'to  be  paid  the 
annuitant  out  of  the  fund  so  set  apart,  this  direc- 
tion is  sufficient  to  relieve  her  from  payment  of 
the  tax. 

We  think  the  distinction  is  obvious,  and,  as  we 
agree  with  the  conclusion  of  the  Auditing  Judge, 
the  exception  is  dismissed  and  adjudication  con- 
firmed. 

Opinion  by  Hanna,  P.  J.  w.  l.  s. 
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THE  EXCLUSIVE  REMEDY  OF  RAIL- 
ROAD BONDHOLDERS. 

Philadblphia,  April  27, 1889. 
R.  C.  McMuRTHiE,  Esq. 

Dear  Sir  ;  The  decision  of  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  The  Common- 
wealth r.  The  Susquelmnna  and  Delaware  River 
Railroad  Company,  published  in  122  Pa.  St.  Rep. 
806;  S,  C.  22  Weekly  Notes,  413,  has  given 
rise  to  discussion,  both  in  the  profession  and  also 
among  the  holders  of  railroad  securities.  The 
fear  is  entertained  by  some,  that  under  the  prin- 
ciples of  this  decision  a  railroad  company,  having 
once  mortgaged  its  property  and  franchises,  is  in- 
capable of  making  a  second  mortgage,  which  will 
be  an  effectual  security  to  the  holders  of  bonds 
issued  thereunder.  I  would  be  much  obliged  if 
you  would  give  me  the  benefit  of  your  opinion 
bpon  the  scope  of  the  decision,  as  I  think  it  un- 
likely that  the  Supreme  Court  intended  toannun- 
ciate  the  doctrine  which  it  is  suggested  finds  sup- 
port in  the  opinion  of  the  Court. 
Yours  truly, 

Richard  C.  Dale.  . 


April  29, 1889. 
Dear  Mr.  Dale  : 

The  difficulty  in  the  ease  yon  mention  is  to 
support  the  judgment  without  infringing  upon  a 
rule  of  law  4n  this  State  on  which  really  hun- 
dreds of  titles  depend. 

While  upon  a  first  reading,  there  may  be  seem- 
ing difficulties  in  the  case  to  which  you  refer, 
further  and  careful  consideration  had  led  me  to 
conclusions  which  I  hope  will  make  it  as  plain  to 
jou  as  to  myself. 

The  caae  was  this :  A  mortgage  had  been  made 
to  a  trustee  by  a  railroad  corporation  to  secure 
bonds  in  the  usual  form.  A  judgment  had  been 
recovered  for  the  interest  on  one  of  the  bonds. 
The  property  mortgaged  was  sold  under  this  by 
the  sheriff  and  the  Court  held  that  the  purchasers 
took  nothing-^not  even  the  equity  of  redemption 
charged  with  the  mortgage. 

The  language  of  the  Court  and  the  decision 
combined  1  think  naturally  lead  to  the  inference 
timt  the  Court  held  that  there  was  no  estate  left 
in  the  mortgagor  that  could  be  levied  on  and 
fold,  and  therefore  the  defendants  were  not  enti- 
tled to  be  a  corporation.     If  this  were  so,  if  this 


was  the  ground  of  the  decision,  it  inevitably  re- 
sults that  there  could  be  nothing  to  mortgage. 

On  the  other  hand  it  is  difficult  to  conceive 
that  a  Court  intended  to  deny  that  a  railway 
company  could  make  as  many  successive  mort- 
gages as  it  pleases.  The  problem  is  how  to  re- 
concile this  with  the  apparent  denial  of  an  estate 
that  could  be  seized  in  execution  since  the  statute 
subjecting  all  franchises  to  seizure  and  sale. 

The  allusions  in  the  judgment  to  the  nature  of 
the  property,  the  form  of  the  mortgage,  the  char- 
acter  of  the  debt,  all  serve  but  to  withdraw  atten- 
tion from  the  true  ground. 

The  difficulty  (incomprehensible  to  any  one  but 
a  Pennsylvania  lawyer)  is  really  contained  in  the 
reference  to  Pierce  r.  Potter  (7  Watts,  475)  ;  for 
we  thus  see  that  the  doctrine  which  is  supposed  to 
be  established  or  recognized  in  that  case,  is  the 
difficulty  to  be  got  over.  The  citation  is  rather  a 
strange  one  for  the  purpose.  For  the  point  there 
decided  has  no  bearing  on  the  present  case.  But 
there  is  a  reference  to  a  rule  of  Pennsylvania  law, 
called  by  Chief  Justice  Gibson  a  buttress  to  the 
decision  of  that  case,  which  is  evidently  what  is 
meant  by  the  reference  to  the  doctrine  of  Pierce 
V,  Potter.  This  rule  is,  that  where  there  are  two 
securities  for  the  same  debt,  a  sale  under  either 
discharges  both.  That  is,  a  sale  under  a  judg- 
ment for  a  debt  secured  by  a  mortgage,  however 
recovered,  and  irrespective  of  all  forms,  has  the 
same  effect  in  passing  the  mortgaged  estate,  and 
divesting  the  lien  of  the  mortgage,  as  a  sale  in 
foreclosure,  or,  as  we  call  it,  under  a  scire  facias. 
This  rule  is,  I  think,  generally  known  as  that  of 
McCall  r.  Lenox  (9  S.  &  R.  802).  It  was  first 
recognized  in  that  case. 

Why  this  rule  did  not  apply  to  the  sale  of  this 
railroad,  was  the  question;  because  it  has  been 
so  uniformly  decided  as  to  be  a  rule  of  property 
that  no  exception  by  statute  is  of  any  avail  to  save 
the  mortgage  from  divestiture.  The  inherent 
necessity  for  giving  this  artificial  effect  to  a  sher- 
iff's sale  for  the  mortgage  debt,  or  any  part  of  it, 
overbears  the  statutory  declarations  that  such  a 
sale  shall  not  have  that  effect.  To  have  said  that 
the  provision  in  the  Act  of  1870  (Purd.  Dig. 
359,  pi.  118),  under  which  the  sale  was  made,  and 
by  which  it  was  sanctioned,  had  that  effect, 
would  have  been  impossible,  in  view  of  the  set- 
tled rule  of  the  Court  established  in  Berger  r. 
Heister  (6  Whart.  210).  To  have  said  that  the 
ordinary  rule  does  not  extend  to  railroad  mort- 
gages, to  trustees,  would  have  conflicted  with 
West  Branch  r.  Chester  (1  Jones,  282).  To  have 
said  that  franchises  were  not  within  the  rule 
would  have  been  inconsistent  with  the  decision, 
because  if  the  rule  does  not  apply,  then  it  fol- 
lows tliat  the  sale  passed  the  equity  of  redemp- 
tion subject  to  the  mortgage,  and  if  so  the  judg- 
ment was  wrong.     To  deny  the  existence  of  an 
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equity  of  redemption  would  be  (to  day  nothing 
more)  inconsistent  witii  the  existence  of  an  estate 
ihat  can'  be  mortgaged. 

It  was  therefore  the  existence  of  this  cardinal 
rule  of  property  in  this  State  that  a  sale  of  mort- 
gaged property  under  a  judgment  on  a  bond  se- 
cured by  the  mortgage,  or  for  interest  thereon, 
passes  the  mortgage  estate,  and  divests  the  mort- 
gage— that  compelled  the  Court  to  admit  that 
if  it  applied  the  defendants  were  entitled  to  judg- 
ment. 

Why  then  were  they  not  ?  Because  by  a  con- 
tract between  themselves  and  with  the  corpora- 
tion, it  was  stipulated  that  this  should  not  be 
permitted,  that  this  result  should  not  be  possible, 
and  hence  in  order  to  render  that  contract  effect- 
ual, all  remedies  that  led  to  such  result,  were  by 
the  Court  held  to  have  been  put  under  an  inter- 
dict. Could  the  Court  have  construed  this  con- 
tract,in  any  other  way?  It  is  impossible  that 
men  shall  ag^ree  that  the  legal  consequences  of 
acts  shall  not  foll^ow  sueh  acts  fwe  may  I 
think  pass  over  our  exceptional  rules,  such  as 
what  we  call  spendthrift  trusts,  and  other  anoma- 
lies], but  as  a  general  proposition  it  will  be  ad- 
mitted to  be  true  that  the  incidents  attached  by 
law  to  an  act  or  estate  must  accompany  it.  It 
cannot  be  possible  that  n  sale  under  a  judgment 
shall  be  allowed  to  produce  effects  varying  at  the 
pleasure  of  the  parties,  differing  from  those  im< 
posed  by  the  law  of  the  land. 

Under  our  law  therefore  if  such  a  sale  can  be 
made,  as  was  attempted  here,  and  if  it  is  made, 
this  consequence  must  follow,  viz :  that  the  mort- 
gage is  discharged.  But  if  the  parties  had  agreed 
as  part  of  the  original  contract  between  them- 
selves and  the  company,  that  this  should  not  be 
so,  it  became  as  much  a  part  of  the  contract  as 
any  other  stipulation.  It  certainly  must  be  as 
effectual  as  the  anomalous  but  analogous  form 
adopted  when  a  trustee  borrows  money  under  a 
power,  and  wishing  to  give  something  to  be  se- 
cured by  mortgage,  gives  a  bond  restricted  in 
right  of  satisfaction  to  the  mortgaged  premises.  I 
suppose  no  one  will  doubt  that  under  a  sale  on  a 
judgment  on  such  a  security  of  other  property, 
the  alternative  must  be  either  that ,  the  sale  is 
a  nullity  as  not  warranted  by  the  judgment,  or  it 
is  effectual  for  all  purposes  of  any  sale  under  any 
judgment. 

To  hold  that  the  exclusive  mode  of  enforcing 
that  contract  is  to  apply  to  restrain  the  sale, 
would  be  alarming.  What  is  to  become  of  the 
person  who  has  made  such  an  arrangement,  and 
is  sick,  or  absent,  or  dies  ? 

This  was  then  the  position  into  which  the 
Court  was  forced  for  they  found  in  the  mortgage 
a  contract  that  there  should  be  no  sale  of  the 
mortgaged  premises  unless  requested  by  $300,000 
of  the  bondholders.   True  this  at  first  sight  looks 


like  a  power  in  aid  of  ordinary  remedies.  It  is 
that ;  but  it  is  more — it  is  a  contractual  prohibi- 
tion of  all  other  remedies  that  produce  the  result 
intended  to  be  prevented  ;  that  is  of  a  sale  with- 
out consent,  or  in  any  but  the  agreed  mode. 
There  is  authority  for  thus  reading  this  clause 
cited  in  the  judgment  on  page  822,  though  there 
it  was  applied  as  a  preventive  remedy. 

If  a  covenafit  not  to  issue  execution  indorsed 
on  the  record  renders  a  sale  under  one  issued  a 
nullity,  so  must  this  covenant  render  void  any 
sale  under  any  judgment  on  any  bond.  For  all 
purchasers  of  necessity  have  notice  of  this  con- 
tract. 

This  then  is  in  my  opinion  the  clear,  distinct, 
and  solid  ground  to  rest  this  judgment  on,  and  I 
think  the  only  one.  If  the  profession  will  accept 
it,  and  the  Court  sanction  it — if  they  have  not 
already  done  so — we  have  in  this  case  a  decision 
that  will  enable  us  hereafter  to  avoid  the  perils 
incident  to  the  rule  of  McCall  v.  Lenox,  and 
those  resulting  from.the  refusal  by  the  Court  to 
accept  the  legislative  change  in  the  law  as  stated, 
and  now  settled  by  Willard  v.  Norris,  and  Cor- 
poration V.  Wallace,  which  refusal  we  find  in  the 
judgment  in  Berger  v.  Heist er. 

For  years  efforts  have  been  made  by  some 
practitioners  thus  to  exclude  the  risk  of  tricks 
being  played  by  collusion  between  a  mortgagor 
and  a  single  bondholder ;  but  they  have  felt  the 
uncertainty  of  the  acceptance  by  the  Court  of 
their  schemes.  The  doubt  was  whether  it  would 
be  thought  best  to  interfere  with  that  stroke  of 
legal  statesmanship  that  with  evident  pride,  by 
the  judgment  in  Corporation  v,  Wallace,  put  a 
mortgage  in  fee  as  a  security,  below  that  of  a 
blacksmith's  lien  for  shoeing  a  horse,  when  it 
was  declared,  as  it  was  there  declared,  that  a// 
sheriff's  sales  had  always  been  supposed  to  dis- 
charge the  land  of  all  mortgages  with  an  entire 
unconsciousness  that  this  was  inconsistent  with 
holding  as  they  had  just  done  in  McCall  v,  Le- 
nox, that  it  was  essentially  an  exception  that 
any  sale  should  discharge  any  mortgage,  and  still 
later  in  Wilson  r.  Stoxe  (10  Watts,  484),  deny- 
ing that  a  sale  under  a  bond  had  any  effect  on 
its  own  mortgaged  estate.  Such  devotion  to  a 
rule  might  well  lead  one  to  doubt  the  acceptance 
of  any  scheme  of  avoiding  its  operation. 

If  it  shall  be  said,  as  it  probably  will  be,  that 
all  that  I  have  said  is  useltfss,  it  being  plain 
that  this  is  what  was  meant  by  the  Court  in  the 
judgment  which  I  have  been  discussing,  I  shall 
be  more  than  compensated  for  my  pains,  for  that 
assumes  I  am  correct ;  for  the  value  of  this  de- 
cision, if  thus  understood,  cannot  be  exaggerated 
to  the  investing  community. 

I  may  venture  to  add  that  the  form  adopted  by 
the  late  Mr.  Gowen,  and  another  convey- 
ancer, was  to  covenant  that  as  respects  the  mort- 
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gaged  premieee  the  remedy  of  the  bondholder 
should  be  exclusiTelj  that  given  by  the  terms  of 
the  mortgage.  This  is  quite  clear  of  the  remark 
of  Mr.  Justice  Bradley,  that  no  stipulation  can 
oust  the  jurisdiction  of  the  Court,  when  one  can 
really  comprehend  the  rule  of  McCall  v.  Lenox, 
a  thing  I  never  found  a  layman  or  a  foreign  law- 
yer competent  to  do. 

R.  C.  McMURTRIB. 


g>upveme  itoxivt. 


Jan.  '89»  166.  March  21, 1889. 

Citizens'  National  Bank  of  Towanda 

V.  Piollet. 

Negotiable  inttrumenU — Memorandum  on  face 
of  same —  When  U  destroys  the  negotiability. 

In  an  action  against  the  indorser  of  a  promiBsorj 
note  upon  his  contract  of  indorsement,  the  plaintiff 
tnnst  show  the  defendant's  technical  liability  as  in- 
doraor  or  fail  in  his  salt. 

A  note  which  bears  upon  its  face  a  memorandum  in 
the  following  words  :  "  This  note  is  given  for  advanoe- 
ments,  and  it  is  the  understanding  it  will  be  renewed 
atmatarity/*  is  not  an  absolute,  unconditional  con- 
tract to  pay  the  money  at  maturity,  and  consequently 
b  not  a  negotiable  instrument;  hence  an  indorser 
thereof  is  not  liable  to  the  holder  on  his  contract  of 
indorsement. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Assumpaity  by  the  Citisens  National  Bank  of 
Towanda  against  Victor  £.  Piollet. 

The  plaintiff  declared  upon  a  note  of  which  the 
following  is  a  copy : — 


$500  TowAifDA,  Pa.,  Feb.  20,  1887. 

Three  months  after  date  the  Eureka  Mower 
Co.  promise  to  pay  to  the  order  of  V.  £.  PioUet 
Awe  hundred  dollars  at  the  Citisens'  National 
Bank  of  Towanda  without  defalcation  for  value 
received  with  interest  and  without  grace. 

No.  2717.  BCTRBKA  MowBB  Co. 

Attsst:  B.  T.  Fox,  Pres't. 

By  G.  W.  Buck,  Trea. 
;  i  S       Indorsed :  V.  B.  Piollbt. 

A  protest  Was  attached  to  this  note. 

On  the  trial,  before  Wilson,  P.  J.,  of  Tioga 
County,  plaintiff  offered  in  evidence  the  above 
note.  Objected  to  for  the  reason  that  said  note 
is  not  negotiable  paper,  and  that  therefore  defen- 
dant is  not  Hable  as  indorser  thereon.  Objection 
sustained.  Exception.  (First  assignment  of 
error.) 

This  offer  was  renewed,  to  be  followed  by  evi- 
dence that  the  Eureka  Mower  Company  in  order 


to  take  it  up  presented  the  note  at  the  bank  and 
offered  to  renew  it  with  Col.  Piollet,  the  defen- 
dant here,  as  indorser;  that  they  asked  him  to 
indoi^  it,  but  that  he  declined  and  refused  so 
to  do. 

Objected  to  by  defendant.  Objection  sustained. 
Exception.     (Second  assignment  of  error.) 

Plaintiff  then  amended  its  declaration  by 
striking  out  the  words,  **  This  note  is  given  for 
advancements,  and  it  is  understooj^  to  be  renewed 
at  maturity,'^  written  on  the  margin  of  the  note, 
in  red  ink,  and  then  offered  the  note  in  cjvidence 
without  the  memorandum.  Objected  to,  because 
it  is  incompetent  for  plaintiff  to  offer  in  evidence 
a  part  of  a  paper.  Objection  sustained.  Ex- 
ception.    (Third  assignment  of  error.) 

The  Court  then  directed  the  jury  to  find  for 
the  defendant,  which  was  accordingly  done,  and 
judgment  was  entered  on  the  verdict. 

Plaintiff  took  this  writ,  specifying  for  error  the 
refusal  of  the  Court  to  admit  its  offers  of  evidence 
as  above. 

D*A.  Overton  {B.  M.  Peck  with  him),  for 
plaintiff  in  error. 

Edward  Overton^  Jr.  (Elhanan  Smith  with 
him),  for  defendant  in  error. 

May  6, 1889.  The  Court.  This  is  an  action 
against  the  indorser  of  a  promissory  note  ;  he  is« 
sued  upon  his  contract  of  indorsement  and  not 
upon  any  other  or  independent  special  contract  • 
in  relation  to  that  indorsement.  His  liability 
therefore  in  the  present  action  must  be  the  tech- 
nical liability  of  an  indorser  or  the  suit  must 
faiL  The  note  itself  without  the  written  memo- 
randum which  appears  upon  its  face,  is  a  complete 
and  peH'ect  obligation  of  a  negotii^le  character, 
and  if  the  written  memorandum  were  not  there 
we  know  of  no  reason  why  there  should  not  be 
a  recovery  against  the  defendant  as  a  mere  indor- 
ser. But  the  memorandum  is  there;  it  is  not 
alleged  nor  offered  to  be  proved  that  it  is  there 
without  authority,  and  if  it  has  a  controlling 
effect  upon  the  note  it  must  be  treated  as  a  part 
of  it.  Its  meaning  is  entirely  plain.  The  words, 
written  across  the  end  of  the  note,  and  on  the 
face  of  it  in  immediate  proximity  to  the  words 
of  the  note,  are,  *•  This  note  is  given  for  advance- 
ments and  it  is  the  understanding  it  will  be  re- 
newed at  maturity."  The  statement  that  it  is 
given  for  advancements  does  not  affect  the  cer- 
tainty of  the  note  and  it  could  easily  be  regarded 
as  a  mere  memorandum,  not  changing  the  contract 
and  therefore  not  material.  But  the  remainder 
of  the  writing  is  an  agreement  that  the  note  will 
be  renewed  at  maturity.  As  the  bank  is  the 
liolder  and  discounted  the  note  when  it  was  given 
it  is  undoubtedly  affected  by  the  terms  of  the 
memorandum  and  must  be  considered  as  having 
agreed  to  renew  the  note  at  its  maturity.     This 
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being  so  the  obligation  of  the  note  is  not  an  abso- 
lute, unconditional  contract  to  pay  the  raoney  at 
maturity.  It  is  a  qualified  obligation  to  pay, 
with  a  condition  that  instead  of  paying  the  holder 
may  give  another  note  in  its  place  which  the 
bank  would  be  bound  to  accept  instead  of  money. 
This  being  so  the  case  comes  within  the  rule  that 
commercial  paper,  to  be  negotiable,  must  be  cei^- 
taip,  unconditional,  and  hot  contingent.  In  Over- 
ton v.  Tyler  (fi  Pa.  346),  Gibson,  C.  J.  said, 
*'  But  a  negotiable  bill  or  note  is  a  courier  without 
luggage.  It  is  a  requisite  that  it  be  framed  in  the 
fewest  possible  words,  and  those  importing  the  moat 
certain  and  precise  contract ;  and  though  this 
requisite  be  a  minor  one,  it  is  entitled  to  weight 
in  determining  a  question  of  intention.  To  be 
within  the  statute,  it  must  be  free  from  contin 
gencies  or  conditions  that  would  embarass  it  in  its 
course ;  for  a  memorandum  to  control  it,  though 
indorsed  on  it,  would  be  incorp)orated  with  it  and 
destroy  it.  But  a  memorandum  which  is  merely 
directory  will  not  affect  it."  In  Woods  v.  North 
(84  Pa.  407),  Sharswood,  J.,  said,  •'  It  is  a  ne- 
cessary quality  of  negotiable  paper  that  it  should 
be  simple,  certain,  unconditional,  not  subject  to 
any  contingency.  It  would  be  a  mere  affectation 
of  learning  to  cite  the  elementary  treatises  and  the 
decided  cases  which  have  established  this  princi- 
ple. It  is  very  important  to  the  commercial 
community  that  it  should  be  maintained  in  all  its 
rigor."  It  is  manifest  from  the  foregoing  that  the 
only  inquiry  necessary  to  determine  the  question 
of  negotiability  is,  the  effect  of  the  memorandum 
upon  the  terms  of  the  note.  As  we  have  seen 
it  makes  an  important  change  in  the  note,  in  that 
instead  of  the  note  being  a  distinct  contract  to 
pay  a  fixed  sum  of  money  at  a  day  certain,  the 
holder  has  agreed  to  accept,  instead  of  payment 
in  money,  another  note  payable  at  another  time 
which  is  not  fixed.  The  obligation  of  the  note 
therefore  is  uncertain,  depending  on  wlfether  the 
maker  chooses  to  pay  it  or  give  a  new  note  in 
place  of  it.  This  uncertainty  destroys  its  nego- 
tiability and  for  that  reason  relieves  the  indorser. 
As  this  is  not  an  action  against  the  indorser  to 
recover  damages  for  breach  of  an  agreement  by 
him  to  continue  his  indorsement,  that  aspect  of 
the  case  cannot  be  considered. 

Judgment  afRrmed. 

Opinion  by  Green,  J.  w.  m.  s.,  jt. 


Jan.  »88, 191.  February  12,  1889. 

Harlan  v.  Haines  et  al. 

Act  of  April  9,  1849— Z)(f^/or«--|300  exemp- 
tion—  When  the  same  must  be  claimed. 

The  exemption  Act  of  April  9,  1849,  is  not  self-exe- 
cuting ;  it  is  only  a  privilege  which  a  debtor  may  de- 


mand or  waive.  And  if  he  has  notice  of  the  seisare  of 
his  property  on  execution  process  he  must,  without 
unnecessary  delay,  claim  his  exemption  or  he  will 
lose  it. 

An  attachment  execution  issued  against  H.  and  a  levy 
was  ma<le  on  his  share  of  a  fund  in  the  hands  of  the  trus- 
tees of  the  estate  of  his  deceased  father.  H.  was  not  en- 
titled to  receive  the  fund  attached  until  the  death  of  his 
mother  and  the  settlement  of  an  account  by  the 
trustees.  The  attachment  was  served  on  H.  on  March 
28,  1874,  and  on  January  21,  1887,  H.  filed  his  claim 
for  the  benefit  of  the  exemption  law.  An  appearance 
was  entered  for  the  garnishees,  but  there  were  no 
other  proceedings  in  the  case  when  the  claim  for  the 
exemption  was  filed : 

Hdd^  that  H.*s  delay  to  claim  the  exemption,  for 
thirteen  years  after  the  attachment  had  been  served 
upon  him,  was  a  complete  waiver  of  his  privilege  to 
demand  the  same. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Case  stated,  wherein  Enoch  L.  Harlan  was 
plaintiff,  and  E.  D.  Haines  &  Co.  defendants,  as 
follows : — 

'*  And  now,  June  25, 1887,  it  is  hereby  agreed 
by  and  between  the  parties,  the  plaintiff  and  de- 
fendants above  named,  that  the  following  case  be 
stated  in  the  opinion  of  the  Court  in  the  nature 
of  a  special  verdict. 

**That  Enoch  Harlan  died  in  the  year  1872, 
and  bequeathed  twenty -five  hundred  dollars  in 
trust,  the  income  or  interest  thereof  to  be  paid  an- 
nually to  his  wife  during  her  natural  life,  and  if 
from  protracted  sickness  or  other  unavoidable 
cause,  the  income  be  not  sufficient  to  render  her 
situation  comfortable,  the  testator  authorized  the 
trustee  to  appropriate,  from  time  to  time,  such 
part  of  the  principal  sum  as  in  the  discretion  of 
the  said  trustee  he  might  deem  necessary  for  the 
purposes  aforesaid  ;  and  at  the  decease  or  subse- 
quent marriage  of  said  widow  the  principal  sum, 
or  such  part  thereof  as  may  remain  unexpended, 
was  to  be  divided  into  seven  equal  parts  and  to 

fo  to  his  seven  children,  one  of  whom  is  Enoch 
i,  Harlan,  the  plaintifi*  above  named.  Said  will 
was  duly  proven  June  25,  1872,  and  the  trustee 
having  received  the  aforesaid  bequest  continued 
to  make  sundry  payments  to  the  widow  up  to  the 
time  of  her  decease,  in  the  year  1886,  and  as  ap- 
pears by  his  account,  which  has  been  duly  con- 
firmed by  the  Court ;  the  balance  of  the  principal 
sum  in  the  hands  of  said  trustee  is  seventeen 
hundred  and  thirty-nine  dollars  and  fifty-six 
cents ;  the  share  of  Enoch  L.  Harlan  being  two 
hundred  and  forty-eight  dollars  and  fifty  cents. 

"March  21,  1874,  E.  D.  Haines  &  Co.,  the 
defendants  above  named,  served  a  writ  of  attach- 
ment execution  upon  said  trustee,  and  on  March 
28,  1874,  the  record  shows  that  Enoch  L,  Harlan, 
the  plaintiff  above  named  and  defendant  in  the 

judgment  for  $ in  favor  of  E.  D.  Haines 

&  Co.,  was  served  with  said  writ  of  attachment 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


8S 


bj  ]€aying  at  his  place  of  residence  a  trae  and 
attested  copy  of  the  writ  with  an  adult  member 
df  his  family.  Wm.  M.  Hayes,  Esq.,  then  en- 
tered an  appearance  for  the  garnishees.  No  ap- 
pearance was  ever  entered  for  Enoch  L.  Harlan. 

**  Nothing  further  was  done  in  said  attachment 
proceeding  until  January  14,  1887,  when  said 
Enoch  L.  Harlan  filed  with  the  prothonotary  a 
claim  for  the  benefit  of  the  $800  exemption 
under  the  Act  of  April  9,  1849. 

*'  If  the  Court  be  of  the  opinion  that  the  said 
Enoch  L.  Harlan  is,  under  the  facts  of  this  case, 
entitled  to  the  benefit  of  the  exemption  as  claimed 
by  him,  then  judgment  to  be  entered  for  the 
plaintiff  for  two  hundred  and  forty-eight  dollars 
and  fifty  cents ;  but  if  the  Court  be  not  of  that 
opinion  then  judgment  to  be  entered  for  the  de- 
fendants. Costs  to  follow  judgment;  either 
party  reserving  the  right  to  sue  out  a  writ  of 
error  therein." 

The  Court  was  of  the  opinion  that  Enoch  L. 
Harlan  was  not  entitled  to  the  exemption  claimed 
by  him  and  entered  judgment  in  favor  of  E.  D. 
Haines  &  Co.,  the  attaching  creditors,  with  costs. 
Harlan  then  took  this  writ  assigning  for  error 
this  action  of  the  Court. 

William  M.  HayeSy  for  plaintiff  in  error. 

Robert  T,  Comwelly  for  defendants  in  error. 

Marvh  25, 1889.  The  Court.  E.  D.  Haines 
&  Co.  obtained  a  judgment  against  Enoch  L.  Har- 
lan, on  which  an  attachment  execution  was  issued 
March  21,  1874,  and  levied  on  his  share  of  a 
fand  in  the  hands  of  the  trustees  of  the  estate  of 
his  deceased  father.  He  was  not  entitled  to  re- 
ceive the  fund'  attached  until  the  death  of  his 
mother,  and  an  account  was  settled  by  the  trus- 
tees. The  attachment  was  served  on  him  March 
28, 1874,  and  on  the  14th  day  of  January,  1887, 
be  filed  with  the  prothonotary  a  claim  for  the 
benefit  of  the  exemption  law.  An  appearance 
was  entered  for  the  garnishees,  but  no  other  pro- 
ceedings had  been  taken  in  the  case  when  the  ex- 
•emption  claim  was  made. 

The  single  question  presented  for  determination 
is  whether  it  was  in  time. 

The  plaintiff  in  error  insists  that,  as  the  exact 
amount  of  his  share  in  the  fund  could  not  be 
ascertained  until  the  termination  of  the  life  estate 
and  the  settlement  of  an  account  by  the  trustees, 
be  was  not  required  to  make  his  claim  for  the 
exemption  before  the  occurrence  of  these  events, 
and  that  a  debtor  nmy  at  any  time  effectually 
claim  his  exemption  out  of  an  attached  fund  if 
the  plaintiff  has  done  no  more  than  issue  and  ob- 
tain service  of  the  attachment.  It  is  true  that 
the  attaching  creditors  coul'd  not  take  the  fund 
from  the  trustees  pending  the  life  estate,  but  by 
the  service  of  the  attachment  they  acquired  a 
lien  upon  it,  and  the  right  to  compel  the  trustees 


to  accoupt  at  the  pt'oper  time.  The  fund  was 
taken  in  execution  and  as  surely  in  the  custody 
of  the  law  ^b  a  chattel  levied  upon. 

The  exemption  statute  of  April  9,  1849,  is  not 
self-executing.  It  extends  a  privilege  to  the 
debtor  which  he  may  claim  or  waive,  and  it  is 
operative  only  on  his  demand.  In  connection 
with  the  privilege  it  confers  on  the  debtor,  is  the 
duty  which  rests  on  him  of  promptly  claiming  it. 
When  a  debtor  has  notice  of  the  seizure  of  his 
property  on  execution  process,  he  must,  without 
unnecessary  delay,  claim  his  exemption  or  he 
will  lose  it.  It  is  a  right  which  may  be  defeated 
by  his  laches,  or  may  be  protected  by  his  vigi- 
lance. The  omission  of  the  creditor  to  bripg  the 
property  to  sale  or  to  obtain  judgment  against 
the  garnishee  at  the  earliest  practicable  moment 
will  not  necessarily  extend  the  time  within  which 
the  debtor  may  claim  his  exemption,  or  relieve 
him  from  the  consequences  of  his  default.  His 
exemption  is  protected  by  his  own  vigilance  and 
not  by  the  indulgence  of  his  creditor.  This  is 
the  lesson  taught  by  the  cases  on  this  subject, 
and  it  is  a  wholesome  one.  A  rule  which  re- 
quires diligence  in  the  assertion  of  an  exemption 
claim  is  reasonable,  and  it  is  just  to  debtor  and 
creditor.  Applying  it  to  the  case  in'  hand  it  is 
clear  that  Harlan  has  no  right  to  the  exemption 
he  now  claims.  His  neglect  to  demand  it  for 
nearly  thirteen  years  after  the  attachment  was 
served  upon  him,  constitutes  a  complete  waiver 
of  the  rijrht  or  privilege  which  the  exemption 
statute  affords.  That  unreasonable  delay  without 
proof  of  injury,  such  as  the  creation  of  additional 
expense  or  trouble  to  the  creditor,  may  defeat 
his  claim,  is  settled  by  Bittenger's  Appeal  (76 
Pa.  105),  in  which  it  was  decided  that  in  an  at- 
tachment execution  proceeding  when  the  attach- 
ment is  served  on  the  debtor  he  must  make  his 
claim  at  the  term  to  which  the  writ  is  returnable. 
In  that  case  this  Court  said,  **  it  is  important  in 
a  matter  of  practice  such  as  this,  that  there 
should  be  a  definite  rule  to  guide  both  parties. 
It  is  certainly  not  a  hard  one  to  require  the  de- 
fendant to  make  his  claim  during  the  term  when 
he  should  appear  to  answer  the  writ."  In 
Bittenger's  Appeal,  as  in  this  case,  the  attach- 
ment was  served  on  the  defendant.  In  Howard 
Association  r.  Phila.  &  Reading  R.  li.  Co., 
Garnishees  (102  Pa.  220),  the  attachment  was 
not  served  on  the  defendant,  and  he  was  allowed 
his  exemption  after  the  first  term,  but  because  he 
made  his  claim  for  it  as  soon  as  he  had  notice  of 
the  execution  of  the  writ.  The  rule  established 
in  Bittenger's  Appeal  (sHpra)^  has  not  been  in- 
fringed  by  subsequent  decisions.  It  is  a  reason- 
able and  just  rule,  and  as  it  fully  sustains  the 
action  of  the  Court  below  in  this  case. 

The  judgment  is  affirmed. 

Opinion  by  McCollum,  J.         w.  m.  s.,  jr. 
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Watson's  Appeal. 

Decedent  $  estate — Will — Construction  of — 
Trusts — Active  and  passive-^ Act  of  May  17, 
1871,  criticised, 

A  testatrix  deyised  one-foarth  of  lier  residuary  es- 
tate to  a  trastee  to  '*  hold  and  invest  the  principal 
sum  ....  in  good  real  estatesecurities,  and  keep  the 
same  invested,  and  from  time  to  time,  as  the  interest 
....  shall  be  received,  to  pay  the  same  over  to  my 
son  M.  during  all  the  term  of  his  natural  life,  and  after 
the  decease  of  my  said  son  M..  to  pay  the  principal 
sum  ....  over  to  the  lawful  child  or  children  of  said 
M.,  if  more  than  one,  share  and  share  alike  ;  any  de< 
Veased  child  leaving  lawful  issue,  such  issue  to  take, 
etc.  Iper  stirpes],  and  in  the  event  of  my  said  son  M. 
dying  in  my  lifetime,  or  without  leaving  any  such 

lawful  child,  etc then  the  same  to  be  paid  over 

as  hereinafter  provided  in  case  of  a  legatee  dying  in 
my  lifetime:'' 

Heldf  *tbat  the  trust  was  a  special,  active  trust. 

Held  further  t  that  the  corpus  could  not  be  delivered 
to  M.  as  the  **  person  entitled  thereto*'  upon  his  enter- 
ing security  under  the  Act  of  May  17,  1871  (Purd. 
Dig.  554),  to  protect  the  interest  of  the  persons  enti- 
tled in  remainder. 

/V  Paxson,  C.  J.  **  We  do  not  think  the  Act  of 
May  17,  1871,  was  intended  to  destroy  active  trusts, 
and  to  require  the  Courts  to  hand  over  such  estatVss  to 
the  tenants  for  life  upon  giving  security  or  otherwise. 
If  it  was  so  intended,  it  is  the  most  vicious  piece  of 
legislation  ever  conceived  by  the  mind  of  man.  It  is 
sufficiently  objectionable  when  confined  within  its 
proper  limits.  It  was  called  for  by  no  public  need, 
and  was  probably  nursed  into  life  by  some  one  who 
had  a  special  end  to  accomplish,  and  could  only,  do  so 
by  the  passage  of  a  general  law.  It  is  an  Act  which 
the  Courts,  and  especially  the  Orphans'  Court,  cannot 
administer  with  too  much  care.  In  cases  coming 
fairly  with  its  provisions  it  may  be  enforced." 

Appeal  of  Mark  Watson  from  the  decree  of  the 
Orphans'  Court  of  Philadelphia  County  making 
distribution  of  the  estate  of  Mary  Watson,  de- 
ceased. 

Mary  Watson  died  December  14th,  1876,  leav- 
ing a  will  whereby  she  directed  that  all  her  real 
and  personal  property  not  otherwise  disposed  of 
to  be  sold  and  converted  into  money,  and  after  dis- 
posing of'ihree-fourtlis  thereof,  by  the  6th  para- 
graph of  her  will  provided  as  follows  :^ — 

And  the  remaining  one  equal  fourth  part  or  share  I 
give  and  bequeath  unto  my  friend  Thomas  Bradfield, 
of  the  city  of  Philadelphia,  attorney-at-law,  his  heire, 
executors  and  administrators  forever,  in  trust,  never- 
theless to  have  and  to  hold  the  same  for  the  uses  and 
purposes  following,  to  wit :  To  have,  hold  and  invest 
the  principal  sum  so  received  as  aforesaid  in  good  real 
estate  securities  and  keep  the  same  so  invested,  and 
from  time  to  time,  as  the  interest,  income  and  profits 
shall  be  got  in  and  received,  to  pay  the  same  over  to 
my  said  son  Mark  Watson,  during  all  the  term  of  his 
natural  life,  and  after  the  decease  of  my  said  son  Mark, 
to  pay  the  principal  sum  of  said  one-fourth  part  or 
share  over  to  the  lawful  child  or  children  of  the  said 


Mark  Watson,  if  more  than  one,  share  and  share 
alike ;  any  deceased  child  leaving  lawful  issue,  such 
issue  to  take  and  receive  the  part  or  share  his  or  her  ^ 
parent  would  have  received  and  taken  if  living:  and 
in  the  event  of  my  said  son  Biark  dying  in  my  lifetinoe, 
or  without  leaving  any  such  lawful  child  or  children, 
or  lawful  issue  of  any  deceased  child  or  children,  then 
the  same  to  go  or  be  paid  over  as  hereinafter  provided' 
in  case  of  a  legatee  dying  in  my  lifetime." 

Upon  the  adjudication  of  the  account  of  Thomas 
Bradfield  as  trustee,  Mark  Watson  made  claim  to 
the  corpus  of  said  estate,  held  in  trust  for  him, 
contending  that  the  trust  was  a  dry  trust,  and  if 
not,  the  same  should  be  patd  to  him  under  the 
provisions  of  the  Act  of  May  17th,  1871,  upon  en- 
tering security  for  the  same,  which  he  was  ready 
to  do ;  the  Court  refused  to  declare  said  trust  dry, 
and  also  refused  to  direct  the  payment  of  said 
fund  to  him  upon  the  entry  of  security  under  said 
Act. 

Exceptions  were  filed  to  the  adjudication  by 
Mark  Watson,  which  were  dismissed  by  the  Court, 
Ashman,  J.  delivering  the  following  opinion  : — 

*'  The  trust  in  this  case  can  be  held  to  be  exe- 
cuted only  upon  the  ground  that  the  first  benefi- 
ciary takes  the  absolute  estate.  If  his  interest  is 
for  life  only,  the  protection  of  those  in  remainder 
will  require  the  intervention  of  the  trustee.  Its 
extent  is,  however,  very  clearly  defined  by  more 
than  one  rule  of  interpretation.  We  may  refer  to 
the  single  principle  which  was  quoted  in  Yarnall's 
Appeal  (20  P.  F.  Sm.  342),  that,  any  form  of 
words  sufiicient  to  show  that  the  remainder  is  to 
go  to  those  whom  the  law  points  out  as  the  gen- 
eral or  lineal  heirs  of  the  first  taker,  will  enlarge 
the  estate  for  life  of  the  first  taker  to  an  estate 
tail  by  implication.*  The  trust  here  is  for  the  son 
for  lite,  with  remainder  to  his  children  and  to 
their  issue,  and  if  he  shall  die  without  leaving 
children  or  their  issue,  then  to  the  surviving  chil- 
dren of  the  testatrix.  The  word  *children'  is 
used  in  a  sense  wholly  different  from  that  of  ^  heirs' 
or  *  issue,'  and,  as  a  word  of  purchase,-  can  have 
no  effect  upon  the  life  estate. 

'*  The  remaining  question  as  to  the  payment  of 
the  fund,  notwithstanding  the  trust,  to  the  ten- 
ant for  life,  upon  the  entry  of  security  under  the 
Act  of  May  17,  1871,  was  decided  adversely  to 
the  petitioner  in  McCann's  Estate  (40  Legal 
Int.  279)." 

Exceptant  thereupon  took  this  appeal,  assign- 
ing of  error,  inter  alia,  the  refusal  to  award  the 
fund  to  him,  upon  the  entry  of  security  under 
the  provisions  of  the  Act  of  May  17, 1871. 

Ue  Forrest  BalloUy  for  appellant. 

Where  there  is  only  a  naked  trust,  where  the 
control  and  management  of  the  estate  is  given 
into  the  hands  of  the  cestui  que  trusty  or  no  clear 
intention  is  apparent  to  exclude  him,  although 
the  first  limitation  is  in  trust  for  his  life  only, 
the  use  is  executed  by  the  statute,  the  trust  is 
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merely  nominal,  and  the  whole  estate  legal  and 
eqaitable  is  vested  in  the  cestui  que  trust.     This 
%  is  the  doctrine  laid  down  in — 

Baruett's  Appeal,  49  Pa.  St.  392. 
Affirmed  and  enlarged  upon  in— - 

DodsoQ  V.  B«ll,  60  Id.  492. 

Hegargee  v,  Naglee,  64  Id.  216. 

YaraaU*8  Appeal,  70  Id.  335. 

Ogden's  Appeal,  70  Id.  501. 

Tocker'a  Appeal,  75  Id.  354. 
If  it  should  be  held  that  the  trust  is  an  active 
trust,  then  the  cestui  que  trusty  the  appellant,  con- 
tends that  he  is  entitled  to  take  the  principal  of 
the  estate  upon  the  entry  of  security,  under  tiie 
provisions  of  the  Act  of  17th  May,  1871  (Purd. 
Dig.  554,  pi.  229).  The  Act  is  very  broad,  and 
we  think  meets  the  present  case,  and  we  are  un- 
able to  see  what  sound  argument  can  at  all  be 
advanced  denying  bim  that  right.  (See  dissent- 
ing opinion,  McCann's  Est.,  40  Leg.  Int.  287.) 
Charles  L,  Lockwoodj  for  appellee,  not  heard. 

April  8,  1889.  The  Court.  The  second 
assignment  raises  the  o^ly  question  in  this  case. 
It  was  as  follows :  ''  The  learned  Court  erred 
in  not  awarding  said  fund  to  said  claimant,  upon 
the  entry  of  security  under  the  provisions  of  the 
Act  of  May  17,  1871."  It  requires  but  a  glance 
at  the  will  of  Mary  Watson  to  see  that  the  t4*ust 
created  in  favor  of  the  appellant  was  a  special, 
active  trust.  The  trustee  is  required  by  the 
sixth  paragraph  of  said  will  to  <<  hold  and  in- 
vest the  principal^  sum  so  received  as  aforesaid 
in  good  real  estate  securities,  and  keep  the  same 
90  invested  from  time  to  time,  as  the  interest,  in 
come,  and  profits  shall  be  got  in  and  received,  to 
pay  the  same  over  to  my  said  son  Mark  Watson, 
during  all  the  term  of  his  natural  life,  and  after 
the  decease  of  my  said  son  Mark,  to  pay  the 
principal  sum  of  said  one-fourth  part  or  share  over 
to  the  lawful  child  or  children  of  the  said  Mark 
Watson,  if  more  than  one,  share  and  share  alike ; 
any  deceased  child  leaving  lawful  issue,  tfuch  issue 
to  take  and  receive  the  part  or  share  bis  or  her 
parent  would  have  received  and  taken  if  living  ; 
and  in  the  event  of  my  said  son  Mark  dying  in 
my  lifetime,  or  without  leaving  any  such  lawful 
child  or  children,  or  lawful  issue  of  any  deceased 
child  or  children,  then  the  same  to  go  to  or  be 
paid  over  as  hereinafter  provided  in  case  of 
ai^atee  dying  in  my  lifetime."  The  appellant 
claims  that  this  is  a  dry  trust,  and  upon  entering 
security  to  protect  those  in  remainder,  he  is  en- 
titled to  receive  the  corpus  of  the  estate,  under 
the  provision  of  the  Act  of  May  17, 1871.  Said 
Act  is  as  follows :  **  Whenever  any  personal 
property,  or  the  increase,  profits  or  dividends 
thereof,  has  been  or  shall  hereafler  be  bequeathed 
to  any  person  for  Hie,  or  for  a  term  of  years,  or 
for  any  other  limited  period,  or  upon  a  condi- 
tion or  cootiogency,  the  executor  or  executors, 


administrator,  with  the  will  annexed,  or  trustee 
or  trustees  under  such  will,  as  the  case  may  be, 
shall  deliver  the  property  so  bequeathed  to  the 
person  entitled  thereto,  upon  such  person  giving 
security  in  the  Orphans'  Court  having  jurisdiction 
of  the  accounts,  in  such  form  and  amount  as,  in 
the  judgment  of  the  Court,  will  sufficiently  secure 
the  interest  of  the  person  or  persons  entitled  in 
remainder,  whenever  the  same  shall  accrue  or  vest 
in  possession  ;  and  any  married  woman  availing 
herself  of  the  benefits  of  the  Act  shall  have  power 
as  tifeme  sole^  to  bind  her  separate  estate  and 
property,  by  any  obligation  given  by  her,  as  se- 
curity under  this  Act."  We  are  very  clear  that 
the  case  in  hand  does  not  come  within  the  pro- 
visions of  this  Act.  It  is  a  perversion  of  terms 
to  call  this  a  dry  trust.  If  there  is  anything 
clear  in  the  will  of  Mary  Watson  it  is  that  she 
never  intended  the  appellant  to  touch  a  dollar  of 
the  corpus  of  the  estate.  The  trustee  is  to  in- 
vest  tlie  trust  fund,  and  pay  over  the  income  to 
him  for  life,  with  the  remainder  over.  We  are 
to  presume  she  had  good  reasons  for  this  provi- 
sion ;  she  may  have  intended  it  as  a  spendthrift's 
trust.  There  is  no  gift  to  the  appellant  of  the 
corpus  for  life,  or  for  any  other  period.  Hence, 
how  is  it  possible  for  the  Court  below  to  award 
the  money  to  him  as  '<  the  person  entitled  there- 
to ?"  We  do  not  think  this  Act  was  intended 
to  destroy  active  trusts,  and  to  require  the  Courts 
to  hand  over  such  estates  to  the  tenants  for  life 
upon  giving  security  or  otherwise.  If  it  was  so 
intended  it  is  the  most  vicious  piece  of  legislation 
ever  conceived  by  the  mind  of  man.  It  is  suffi- 
ciently objectionable  when  confined  within  its 
proper  limits.  It  was  called  for  by  no  public 
need,  and  was  probably  nursed  into  life  by  some 
one  who  had  a  special  end  to  accomplish,  and 
could  only  do  so  by  the  passage  of  a  general  law. 
It  is  an  Act  which  the  Courts,  and  especially  the 
Orphans'  Court,  cannot  administer  with  too  much 
care.  In  cases  coming  fairly  within  its  provi- 
sions it  may  be  enforced. 

In  the  case  of  life  estates  with  remainders  over, 
there  may  be  instances  in  which  the  remainder 
over  may  not  be  entitled  for  fifty  years  or  more. 
In  such  instances  we  do  not  see  how  anything 
less  than  a  first  mortgage  upon  property  worth  at 
least  double  its  amount,  would  be  adequate  secu- 
rity. This  was  the  rule  which  the  writer  enforced 
when  a  Judge  of  the  Orphans'  Court,  and  it 
usually  resulted  in  a  failure  of  the  application. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  C.  J.  h.  c  o. 


Digitized  by 


Google 


88 


WEEKLY  NOTES  OF  CASES. 


Jan.  '89,  235.  /     April  10, 1889. 

Pennsylvania  Railroad  Co.  v.  American 

Oil  Works,  Limited. 

Common  carriers — Lien — Stoppage  in  transitu 
— Bill  of  lading — Construction  of. 

WherH  a  vendor  exercises  his  right  of  stoppage  in 
transitu^  his  action  does  not  amount  merely  to  a  re- 
scission of  the  dontract  of  sale  bat  to  a  resumption  of 
possession,  enabling  him  to  insist  upon  the  vendor's 
lien  which  he  had  waived  by  delivery  to  the  carrier. 
The  carrier  in  such  case  may  claim  a  lien  upon  the 
goods  for  his  freight,  charges,  and  expenses,  but  has 
no  lien  for  an  unpaid  balance  of  freight  due  by  the 
consignee  upon  prior  shipments  of  similar  goods  by  the 
same  vendor. 

A.  shipped  goods  to  B.,  receiving  a  bill  of  lading 
containing  the  following  clause :  *'  Said  merchandise 
may  be  retained  for  all  arrearages  of  freight  and  charges 
due  ihereon,  and  also  on  any  other  goods  by  the  same 
consignee  or  owner,  and  such  arrearages,  and  the 
freight  and  charges  on  said  goods  and  merchandise, 
shall  be  a  lien  thereon  until  the  same  shall  have  been 
paid.'*  Before  the  goods  were  delivered,  B.  became  in- 
solvent, and  A.  thereupon  exeroinefl  his  right  of  stop- 
page in  transitu.  The  carrier  claimed  a  lien  upon  the 
goods  for  the  freight  thereof,  and  also  for  an  unpaid 
balance  of  freight  due  by  the  consigns  in  former 
shipments  of  similar  goods  by  the  consignor : 

Heldj  that  the  clause  in  the  bill  of  lading  must  be 
conntrued  to  confer  a  right  of  lien  for  freight  on  other 
goods  only  when  that  freight  was  due  by  the  consignor, 
'and  that  therefore  the  carrier  was  entitled  to  a  lien  for 
the  freight  of  the  goods  in  question  only. 

SembUy  that  a  consignor  may  by  express  agreement 
with  the  carrier  extend  the  lien  of  the  latter  so  as  to 
embrace  back  freights  on  other  goods  due  by  the  con- 
signor :  and  that  in  such  case,  the  lien  of  the  carrier, 
created  by  such  special  contract,  would  obtain  and  be 
valid,  when  the  vendor  exercised  a  right  of  stoppage 
in  transitu. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

Case  stated,  wherein  The  American  Oil 
Works,  Limited,  was  plaintiff  and  The  Penn- 
sylvania Railroad  Company  defendant,  both  par- 
ties reserving  the  right  to  a  writ  of  error. 

The  case  stated  was  as  follows :  **  The  plain- 
tiff is  an  owner  and  vendor  of  oil  at  Titusvilie, 
Pa.,  and  for  some  time  prior  to  January  1st, 
1888,  had  sold  and  delivered  to  'The  Philadel- 
phia  Lubric  Company,'  a  refiner  of  oil,  large 
quantities  of  oil  which  were  delivered  to  the  defend- 
ant in  cars.  These  were  shipped  by  the  plaintiff 
and  carried  by  the  defendant  under  bills  of  lad- 
ing, containing,  inter  allay  the  following  condi- 
tion and  agreement : — 

**  *  First.  The  owner  or  consignee  shall  pay  freight 
and  charges  thereon  at  specified  rates  at  time  of  de- 
livery as  the  same  from  time  to  time  arrives.  Said 
merchandise  may  be  retained  for  all  arrearages  of 
freight  and  charges  due  thereon,  and  also  on  any  other 
goods  by  the  same  consignee  or  owner  ;  and  such  ar- 


rearages and  the  freight  and  charges  on  said  f^xxls  and 
merchandise  shall  be  a  lien  thereon  until  the  same 
shall  have  been  paid.' 

On  January  4th,  1888,  there  was  shipped 
and  delivered  by  the  plaintiff  to  the  defendisint 
ninety-two  barrels  of  oil  in  car  No.  1195  ;  on 
January  lOtli,  1888,  two  hundred  and  one  bar- 
rels in  cars  1284  and  810;  and  on  January  ISth, 
1 888,  ninety  barrels  i  n  car  1 1 25.  The  value  of  the 
said  oil  was  $1026.79,  and  the  amount  due  for 
freight  and  charges  thereon  was  $197.35.  All 
of  said  shipments  were  made  and  received  under 
the  bills  of  lading  containing  the  aforesaid  con- 
dition and  agreement.  On  January  2dd,  1888, 
before  the  actual  delivery  in  fact  to  the  consignee, 
the  plaintitf  exercised  its  right  to  stop  said  oil  in 
transit  on  account  of  the  insolvency  of  the  con- 
signee, '  The  Philadelphia  Lubric  Company.* 

*'0n  January  1,  1888,  *  The  Philadelphia 
Lubric  Company,'  the  consignee,  was  indebted 
to  the  railroad  company,  defendant,  upon  fi  run- 
ning book  account  for  freight  and  charges  due 
upon  merchandise  theretofore  consigned  by  vari- 
ous parties,  in  addition  to  the  plaintiff,  under  the 
terms  of  the  aforesaid  bill  of  lading,  and  which 
merchandise  had  been  delivered  to  the  consignee 
by  the  railroad  company  without  exacting  the 
payment  of  the  freight  and  charges  due  thereon, 
and  without  the  knowledge  of  the  plaintiff  in  this 
case. 

*'  Prior  to  January  1,  1888,  the  plaintiff  had 
made  three  shipments  of  oil  to  the  same  consignee, 
which  had  been  delivered,  and  on  which  the 
freight  and  charges  were  unpaid.  The  indebted- 
ness on  these  three  shipments  was  $114.80,  and 
the  indebtedness  on  the  shipments  from  others 
was  greater  than  the  value  of  the  oil  which  is  the 
subject  of  this  suit. 

^^  When  the  plaintiff  demanded  the  oil  in  suit 
the  defendant  claimed  that  the  sum  of  $197.35 
due  on  the  shipments  of  January  4th,  10th,  and 
Idth  (now  in  suit),  as  well  as  all  the  above  men- 
tioned indebtedness,  to  an  amount  greater  than 
the  value  of  the  oil,  was  a  lien  thereon,  and  under 
this  claim  retained  the  oil. 

*<  The  plaintiff  averred  a  willingness  to  pay  the 
sum  due  upon  the  shipments  in  suit  and  made 
tender  thereof. 

'^  If  the  Court  shall  be  of  opinion  that  the  de- 
fendant has  a  lien  for  the  sum  of  the  total  in- 
debtedness, then  a  judgment  to  be  entered  in  its 
favor  ;  if  it  shall  be  of  opinion  that  the  defendant 
has  a  lien  only  for  the  freight  charges  due  on  the 
three  shipments  of  oil  which  are  the  subject  of 
this  suit,  then  a  judgment  to  be  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $829.44^  with  in- 
terest from  the  fourth  day  of  February,  188TI,  the 
date  of  the  institution  of  this  suit ;  and  if  it  shall 
be  of  opinion  that  the  defendant  has  a  lien  for  the 
freight  and  charges  due  upon  the  three  shipments 
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made  prior  to  January  1,  1888,  as  well  ad  upon 
those  in  suit,  then  a  judgment  to  be  entered  in 
fk?or  of  the  plaintiff  for  the  sum  of  $715.44,  with 
interest  from  the  fourth  day  of  February,  1888/* 

The  Court  J  in  an  opinion  by  Finlettbr,  P. 
J.,  entered  judgment  for  the  plaintiff  in  the  sum 
of  $829.44.  (See  28  Weekly  Notes,  198.) 
Whereupon  the  defendant  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  in  entering 
judgment  as  above. 

David  W.  Seller $^  for  plaintiff  in  error. 

(Carles  A,  Chase  {Thomas  W.  Barlow  and 
Charles  G.  Lister  with  him),  for  defendant  in 
error. 

May  20,  1889.  The  Court.  A  vendor  of 
goods  has  a  right  to  retain  them  in  his  own  pos- 
session until  the  price  has  been  paid.  If  he 
waives  this  right,  and  sells  upon  credit,  it  is  an 
implied  condition  of  such  sale  that  the  buyer 
shall  continue  in  good  credit  until  the  goods  come 
iDto  his  actual  possession.  When  that  happens 
the  lien  of  the  vendor  is  gone,  and  he  must  de- 
pend upon  the  ultimate  solvency  of  his  customer 
At  the  expiration  of  the  term  of  credit.  If,  while 
the  goods  are  in  the  hands  of  the  carrier,  in  tran- 
sit, or  in  the  store  at  the  end  of  the  journey,  with 
no  intervening  right  in  the  way,  the  buyer  be- 
comes  insolvent,  the  implied  condition  on  which 
credit  was  given  is  broken,  and  the  vendor  may 
resume  the  possession  of  the  goods.  The  exer- 
cise of  this  right  of  stoppage  is  not  a  rescission  of 
the  contract  of  sale,  as  the  Court  below  seemed  to 
think,  but  a  resumption  of  possession  which 
enables  the  seller  to  insist  on  his  lien  as  a  vendor 
which  he  had  waived  by  the  delivery  to  the  carrier. 
(Patten's  Appeal,  45  Pa.  151 ;  Benjamin  on  Sales, 
vol.  2,  par.  1295.)  The  parties  are  then  in  the 
same  position  as  before  the  seller  parted  with  the 
possession  by  delivery  to  the  carrier.  So  far  the 
law  is  well  settled.  The  seller  having  exercised 
bis  right  of  stoppage  as  against  the  buyer,  has 
then  to  consider  his  relation  to  the  carrier.  The 
goods  having  been  delivered  into  the  possession 
qX  the  carrier,  he  may  retain  them  by  virtue  of  his 
lien  for  carriage  until  his  charges  and  expenses 
are  paid.  As  between  the  carrier  and  the  con- 
signee who  is  owner,  we  see  no  reason  why  this 
lien  may  not  be  extended  by  a  contract  to  cover 
a  general  balance  due  by  the  consignee  for  the 
carriage  of  other  goods.  There  would  be  no  in- 
justice or  oppression  in  asking  the  consignee  to 
pay  what  he  honestly  owed  before  allowing  him 
to  remove  the  goods  from  the  possession  of  his 
creditor  whether  that  creditor  was  a  natural  or  an 
artificial  person.  But  that  question  is  not  raised  in 
this  case  for  the  goods  never  came  to  the  end  of 
the  journey  where  the  rights  of  the  consignee 
and  the  carrier  could  be  adjusted. 

The  seller  intervened  and  exercised   his  right 


of  stoppage.  This  restored  the  possession  to  him 
subject  to  the  charges  of  the  carrier  for  his  ser- 
vices and  expenses  between  the  consignment  and 
the  stoppage.  For  these  charges  the  carrier  had 
a  lien  which  was  not  divested  by  the  stoppage^ 
and  which  could  be  asserted  against  the  seller 
notwithstanding  his  exercise  of  that  right.  (Hays 
et  aL  V.  Mouille  &  Co.,  14  Pa.  48.)  But  as  be- 
tween tli#  carrier  and  the  seller,  there  was  no  bal- 
ance of  accounts  for  carriage  of  former  consign- 
ments, for  the  delivery  of  the  goods  to  the  con- 
signee without  payment  of  the  freight  was  a  volun- 
tary surrender  of  the  lien  upon  them,  and  the 
security  which  the  lien  afforded. 

The  carrier  by  such  delivery  gave  credit  to  the 
consignee,  and  undertook  to  look  to  his  solvency 
and  integrity.  The  former  bills  were  therefoi'e 
paid  so  far  as  the  consignor  was  concerned,  and 
the  carrier  had  no  legal  or  moral  ground  for  call- 
ing upon  him  to  pay  any  balances  due  upon  them. 

The  clause  in  the  bill  of  lading  which  has 
been  brought  to  our  attention,  and  on  which  the 
plaintiff  in  error  relies,  is  not  according  to  its 
own  terms  applicable  to  a  case  like  the  present 
one.  That  clause  provides  that  the  consignee  or 
owner  shall  pay  the  freight  on  the  goods  con- 
signed to  him  at  the  time  of  their  delivery,  and 
that  the  goods  may  be  retained  by  the  carrier  for 
the  charges  due  thereon,  and  also  for  any  charges 
due  from  him  for  other  goods.  As  there  was  no 
carriage  of  these  goods  to  the  consignee,  the  spe- 
cial lien  provided  for  could  not  attach  to  them. 
When  the  consignor  exercised  his  right  of  stop- 
page the  gooils  were  deliverable  to  him,  and  the 
carrier's  right  of  detention  depended  on  the  rela- 
tions thus  created.  If  the  consignor  was  not 
debtor  for  previous  carriage,  and  had  contracted 
that  these  goods  might  be  retained  from  him  for 
such  debt,  then  the  carrier's  lien  did  not  extend 
beyond  the  charges  applicable  to  the  goods  stopped, 
and  on  payment  or  tender  of  these  he  was 
entitled  to  a  delivery  of  the  goods.  If  the  right 
of  the  carrier  to  extend  its  lien  by  contract  with 
the  owner  to  the  general  balance  due  from  such 
owner  be  conceded,  as  it  may  be,  still  the  lien  is 
confined  to  the  goods  of  such  owner.  The  goods 
which  by  the  exercise  of  the  right  of  stoppage  be- 
come those  of  the  consignor,  cannot  be  made  sub- 
ject to  a  lien  for  the  debt  of  the  consignee.  We 
concur  in  the  conclusion  reached  by  the  Court 
below,  although  we  reach  it  by  a  somewhat  dif- 
ferent route. 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J.  l.  l,,  jr. 
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Jensen  v.  Perry. 

ContracL~-'Con$tructton  of — Evidence. 

A.  entered  Into  a  contract  with  B.,  whereby  the 
latter  was  oonstitated  the  sole  and  exclusive  agent  for 
the  introduction  of  a  certain  article  patented  and 
mannfacturod  by  A.  known  as  **  Crystal  P«psin  Tab- 
lets.'' The  contract  provided,  inter  aHa^  as  follows: 
**8aid  A.  agrees  to  snpply  said  B.  with  sufficient 
Samples  of  his  said  article  and  printed  matter  in  the 
nature  of  advertisements  relating  thereto  as  the  same 
may  be  called  for  by  the  said  B.*'  B.  was  famished 
within  four  months  with  431,621  sample  bottles  ave- 
raging nine  tablets  each  and  worth  at  the  ordinary 
market  price  ^31,794.  Two  months  after,  B.  wrote  to 
A.  asking  for  100,000  bottles  at  once,  and  stating  that 
he  would  require  several  hundred  thousand  more 
shortly.  A.  declined  to  comply  with  this  request.  B. 
treated  this  as  a  violation  of  the  contract  and  brought 
suit  for  breach  of  covenant : 

Htld^  that  under  the  contract  A.  was  not  bound  to 
submit  to  any  unreasonable  and  unconscionable  de- 
mand for  samples  made  upon  him  by  B.,  and  that  evi- 
dence was  admissible  to  show  that  the  quantity  of 
samples  actually  furnished  by  A.  was  more  than  a 
reasonably  sufficient  quantity  for  one  year,  according 
to  the  usual  practice  in  the  trade. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

Covenant,  by  John  C.  Perry  against  Anna  M. 
Jensen,  administratrix  of  Carl  L.  Jensen,  de- 
ceased. 

On  the  trial,  before  Finlettkr,  P.  J.,  the 
facts  of  the  case  appeared  to  be  as  follows :  On 
November  2f5,  1885,  Jensen  entered  into  a  con- 
tract under  seal  with  Perry,  whereby  the  latter 
was  constituted  the  sole  and  exclusive  agent  for 
a  period  of  forty-nine  years  for  the  sale  of  a  cer- 
tain article  known  as  *'  Crystal  Pepsin  Tablets," 
patented  and  manufactured  by  Jensen.  The  con- 
tract contained,  inter  alia^  the  following  clause : — 

4.  Said  Jensen  agrees  to  supply  said  Perry  with 
sufficient  samples  of  his  said  article,  and  printed 
matter  in  the  nature  of  advertisements  relating  there- 
to, as  the  same  may  be  called  for  by  him,  said  Perry, 
but  said  Jensen  is  to  be  at  no  other  expense  or  cost. 

The  contract  commenced  February  1,  1886. 
Perry  was  furnished  during  February,  March, 
April,  and  May  with  431,621  samples  for  dis- 
tribution. Of  these  113,040  came  to  Philadel- 
phia, 131,042  to  New  York,  62,598  to  Brooklyn, 
25,000  to  Baltimore,  36,000  to  St.  Louis,  and 
48,666  to  Chicago.  Each  sample  averaged  nine 
tablets,  and  the  amount  furnished  Perry,  at  the 
selling  price,  4vould  have  realized  $31,794.  On 
July  26,  1886,  Perry  wrote  to  Jensen  asking  for 
100,000  sample  vials  of  pepsin  tablets  with 
printed  matter  relating  thereto.  Jensen  declined 
to  comply  with  this  request,  and  Perry  thereupon 
on  August  3, 1886,  wrote  him  again  as  follows : — 


**  It  is  necessary  for  as  to  sell  oyer  300  gross  in  the 
next  six  months,  and  to  do  it  will  require  very  hard 
energetic  pushing  of  the  goods  directly  among  the 
people.  Extensive  sampling  is  the  only  method  by 
which  I  can  get  such  innnediate  results  as  to  inaure 
our  selling  the  required  quantity.  The  benefit  to 
yourself  from  the  large  volume  of  business  which 
would  ensue  from  a  well-directed  sampling  should  be 
sufficiently  apparent  to  you  without  any  urging  on  my 
part.  I  want  100,000  samples  immediately,  and  will 
want  several  hundred  thousand  more  by  October  16. 
The  distribution  will  be  immediate.  Please  aend  at 
onoe  to  office." 

Jensen  still  refused  to  comply  with  the  request. 
Perry  thereupon  treated  Jensen's  conduct  as  a 
violation  of  the  agreement,  and  ceased  the  work 
of  introducing  the  tablets.  Jensen  on  November 
23, 1886,  contracted  with  other  parties  to  sell  the 
article,  whereupon  plaintiff  brought  this  suit  to 
recover  damages  for  breach  of  covenant. 

On  the  trial  the  defendant  offered  to  prove  that 
the  quantity  of  the  samples  furnished  the  plain, 
tiff  was  more  than  a  reasonably  sufficient  quan* 
•tity  for  one  year  according  to  the  usual  practice 
in  the  trade.  Objected  to  by  plaintiff.  Objec- 
tion sustained.  Offer  overruled.  Exception. 
(Second  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
alia^  as  follows :  Under  the  provisions  of  the  con- 
tract the  defendant  was  required  to  furnish  only 
a  reasonably  sufficient  quantity  of  samples.  Re- 
fused.     Exception.     (Fifth  assignment  of  error.) 

The  Court  charged,  inter  alia^  as  follows : 
<^The  defendant  agreed  to  furnish  samples  to  the 
plaintiff  whenever  the  plaintiff  should  require, 
and  as  he  required  them.  Now  the  evidence  of 
the  plaintiff  is  that  up  to  the  end  of  May  the  de* 
fendant  did  comply  with  the  requirements  that 
he  made,  but  from  that  time  onward  he  absolutely 
neglected  and  failed  to  furnish  samples,  or  any  of 
the  matter  he  agreed  to  furnish.  If  that  be  so, 
and  1  do  not  understand  that  it  is  at  all  contra- 
dicted by  the  defence,  that  he  failed  to  furnish 
samples  after  May,  then  this  is  a  breach  of  this 
contract.  ....  Then  the  plaintiff  had  a  right  to 
continue  the  contract  or  to  cease  entirely.  Inas- 
much as  this  would  be  a  breach  of  contract,  be  is 
entitled  to  recover  all  the  expenses  to  which  he 
was  put  to  in  endeavoring  to  perform  his  part  of  the 
contract."  (First,  sixth,  and  seventh  assign- 
ments of  error.) 

Verdict  and  judgment  for  the  plaintiff  for 
$6387.52.  Defendant  thereupon  took  this  writ, 
assigning  for  error,  inter  alia^  the  rejection  of  the 
above  otfer  of  evidence,  the  answer  to  defendant's 
point  and  the  portions  of  the  charge  above  cited. 

William  F.  Johnson  (F.  OarroU  Brewster  wuth 
him),  for  the  plaintiff  in  error. 

William  S.  Stenger^  for  defendant  in  error. 

May  20,  1889.  The  Court.  The  contract 
sued  on  in  this  case  made  l^erry  the  ^<  sole  and 
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excliisiTe  agent"  for  the  introduction  of  Dr.  Jen- 
sen's Crystal  Pepsin  to  the  people  o^'  the  United 
States.  It  defined  the  powers  and  duties  of  the 
agent,  fixed  bis  compensation,  and  contained,  inter 
aiiay  the  following  stipulation  :  *■  Said  Jensen 
igrees  to  supply  said  Perry  with  sufficient  sam- 
ples of  his  paid  article,  and  printed  matter  in  the 
oatore  of  advertisements  relating  thereto,  as  may 
be  caUed  for  by  said  Perry." 

This  contract  was  made  in  Nov.  1885.  Ope- 
ratioos  were  begun  under  it  by  Perry  about  the 
fifBt  of  February,  1886.  By  the  first  of  June,  or 
within  about  four  months,  Perry  had  called  for 
and  been  provided  with  431,621  sample  bottles 
containing  an  average  of  nine  tablets  each  of  Dr. 
Jensen's  Crystal  Pepsin,  worth  at  the  ordinary 
selling  price  $819794.  In  August  of  ^  the  same 
year  Perry  wrote  to  Dr.  Jensen,  *'  I  want  100,- 
000  samples  immediately  and  will  want  several 
hundred  thousand  more  by  Oct.  15.  The  distribu- 
tion will  be  immediate.  Please  send  at  once  to 
office." 

Dr.  Jensen  thought  this  demand  was  unreason- 
able. He  insisted  that  he  had  already  furnished 
more  than  a  sufiicient  quanity  of  samples  for  the 
work  done  and  doing  by  Perry  and  declined  to 
famish  the  samples  demanded.  Perry  treated  this 
as  a  violation  of  contract,  suspended  the  enter- 
prise of  introducing  the  Crystal  Pepsin  to  the 
people  of  the  United  States,  and  brought  this  ac- 
tion to  recover  damages.  On  the  trial  the  defend- 
ant offered  to  prove  that  the  quantity  of  samples 
which  he  bad  furnished  prior  to  the  demand  in 
August,  1886,  was  more  than  reasonably  sufficient 
for  the  whole  year*s  operations.  This  offer  was 
rejected  by  the  Court  upon  an  interpretation  of 
the  contract  which  is  fully  stated  in  the  charge  to 
the  jury.  The  learned  Judge  said,  "  The  defend 
ant  agreed  to  furnish  samples  to  the  plaintiff* 
whenever  he  should  require  and  as  he  required 
them."  In  other  words,  he  held  that  the  agree- 
ment to  furnish  ^<  sufficient  samples"  meant  that 
Jensen  should  furnish  whatever  Perry  might  choose 
to  require  of  him  without  regard  to  the  business 
aetaally  done,  to  the  usages  of  the  trade,  or  the 
judgment  of  a  jury.  If  this  is  correct  Dr.  Jensen 
certainly  made  a  very  unequal  and  unfortunate 
contract  with  his  agent.  Upon  this  view  of  it 
his  liability  has  no  bounds  except  such  as  the 
agent  may  set.  He  cannot  say  that  his  agent  is 
unreasonable,  or  oppressive.  He  cannot  ask  a 
jury  to  say  so.  He  has  only  to  furnish  whatever 
the  agent  demands  of  him. 

We  cannot  agree  to  this  exposition  of  the  con- 
tract. The  agent  may  demand  what  is  fairly  and 
reasonably  sufficient  for  the  purposes  of  his  under- 
taking and  no  more.  He  is  bound  to  exercise 
good  faith  towards  his  principal.  If  he  fails  to  do 
this  or  if  he  makes  unnecessary  and  oppressive  de- 
mands upon  him,  he  violates  the  contract  and 
becomes  himself  a  wrong-doer,    ithe  employer  is 


not  bound  to  submit  to  an  unreasonable  and  un- 
conscionable demand  by  his  agent,  nor  is  the 
question  what'  is  reasonable  and  conscionable  to 
be  determined  by  the  interested  and  unfaithful 
agent  alone.  What  is  a  reasonable  quantity  of 
samples  for  the  purposes  of  the  contract  is,  if  the 
parties  cannot  agree  about  it,  a  question  of  fact 
to  he  settled  by  a  jury.  Tlie  offer  made  in  the 
Court  below  by  Dr.  Jensen  to  show  that  the  de- 
mand made  upon  him  was  unreasonable  and 
oppressive,  and  that  he  had  furnished  before  it 
was  made  a  larger  quantity  of  samples  than  was 
reasonably  sufficient  for  the  whole  year's  operations 
by  his  agent,  if  those  operations  had  been  conducted 
with  business-like  methods  and  with  fairness  to* 
wards  him,  should  have  been  admitted. 

The  first,  second,  fifth,  seventh,  and  eighth 
assignments  of  error  are  sustained.  The  judgment 
is  reversed,  and  a  venire  facias  de  novo  awarded. 

Opinion  by  Williams,  J.  l.  l.,  jr. 


Common  pieas». 


C.  P.  No.  I.  March  9,  1889. 

Tucker  V.  Hough. 

Practice — Trespass — Capias — Affidavit  to  hold 

to  bail — Sufficiency  of. 

Rule  to  discharge  'on  common  bail. 

This  was  an  action  of  trespass,  in  which  a 
capias  issued ;  bail  in  the  sum  of  f  500.  The 
defendant  obtained  the  present  rule. 

Plaimiff''s  affidavit  set  forth  that  defendant 
had  been  in  his  employ  as  a  driver  of  his  wagons; 
that  during  said  employment  he  had  possessed 
himself  of  the  following  goods  and  chattels  be- 
longing to  affiant  [the  affidavit  then  set  forth  a 
list  of  the  goods  and  chattels,  and  proceeded] ; 
that  plaintiff  had  frequently  demanded  the  return 
of  the  aforesaid  goods  and  chattels,  but  that  said 
defendant  has  absolutely  refused  to  deliver  the 
same,  and  has  converted  them  to  his  own  use. 

N,  Dubois  Miller y  for  the  rule. 

The  affidavit  is  insufficient,  inasmuch  as  it 
states  what  goods  were  taken,  but  not  how  de- 
fendant came  into  possession  of  them.  There 
is  not  enough  set  forth  to  enable  a  Judge  to  de- 
termine whether  there  is  a  cause  of  action  in 
trover  and  conversion  at  all.  The  fact  of  defen- 
dant being  plaintiff's  servant  does. not  prevent  a 
contractual  relation  from  arising  between  them. 

F,  Carroll  Bre7uster,/r,,QOT\ir2it  cited — 
Emerson  v.  Dow,  1 1  Weekly  Notes,  270. 
Craven  v.  Coates,  14  Id.  90. 

The  Court.    The  affidavit  is  not  sufficient. 

w.  w.  s. 
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C.  p.  No.  1.  April  28, 1889. 

Simons  Bros.  &  Co.  v.  Hickman. 
Attachment — Affidavits  sufficiency  of — The  affi- 
davit to  sustain  an  attachment  under  the  Act 
of  J8j6y  must  aver  an  intention  on  the  part 
of  the  debtor  to  defraud,  and  not  merely  the 
creditor's  belief  of  such  intention. 
Rule  to  dissolve  attachment. 
This  was  a  domestic  attachment  under  the  Act 
of  1836.     The  affidavit  upon  which  the  attach- 
ment issued,  set  forth  that  defendant,  who  was 
in  business  on  Columbia  Avenue,  was  justly  in- 
debted to  plaintiff,  and  that  oti  the  6th  day  of 
March  the  defendant  absconded  or  departed  from 
his  usual  place  of  abode  with  intent  to  defraud 
his  creditors,  as  the  deponent  verily  believes. 
Albert  S.  Z.  Shields,  for  rule. 
The  affiant  swears  to  the  fact  of  absconding, 
but  only  to  his  belief  in  debtor's  intention  to  de- 
fraud his  creditors.     This  is  not  sufficient;  he 
must  swear  that  the  debtor  intended  to  defraud 
his  creditors. 

Jewel  V.  Howe,  3  Watts,  144. 
Sharpless  v,  Ankennillcr,  19  Weekly  Notes,  88. 
James  M.   West,  Samuel  M,  Hyneman,  and 
Edward  F.  Hoffman,  contra. 

The  affidavit  states  that  the  affiant  believes  in 
the  fraudulent  intent.  This  is  sufficient,  for  no 
one  can  swear  to  another's  intent,  he  can  only 
swear  to  certain  facts  and  his  belief  in  the  intent, 
as  shown  by  the  facts. 

The  Court.  Where  a  creditor  resorts  to  a 
remedy  of  this  sort,  he  must  be  prepared  to 
swear  to  the  debtor's  intention  in  abscond- 
ing ;  belief  in  the  intention  is  not  sufficient. 

Rule  absolute ;  attachment  dissolved. 

Opinion  by  Biddle,  J.  w.  w.  s. 


O.  C.  of  York  Co.  February  4,  1889. 

Small's  Estate. 

Guardian  and  ward— Use  of  ward's  money  in 
guardian's  business — Loans  by  guardian  of 
ward's  money  to  firm  of  which  guardian  was 
a  member —  Ward  entitled  to  elect  between 
profits  and  interest  on  money  so  employed — 
Commission  of  guardian  forfeited — Costs — 
Partnership —  Corporation — Seguin's  Appeal, 
103  Pa,  St.  Jjp,  followed. 

Where  a  guardian  loans  his  ward's  money  to  a  firm  of 
which  the  former  is  a  member,  the  ward  is  entitled,  where 


there  is  no  loss,  and  no  fraud  is  alleged,  to  elect  to  take 
the  proportional  share  of  the  profits  received  by  the  guar- 
dian which  his  (the  ward's)  capital,  treated  as  part  of 
the  firm*s  capital,  has  earned,  after  deducting  reasonable 
compensation  to  the  guardian  for  actual  services,  or  his' 
capital  with  six  per  cent,  interest.  The  same  rule  applied 
to  the  proik>rtional  share  of  dividend  of  a  corporation 
which  {succeeded  the  firm,  where  the  loan  was  continued 
to  the  corporation  by  the  guardian,  who  was  a  stock- 
holder. 

In  such  a  case,  even  where  no  fraud  is  alleged,  and  the 
investment  has  been  successful,  and  has  earned  a  high 
rate  of  interest  (6  per  cent.),  the  guardian  loses  his  com- 
missions, and  is  charged  with  the  expenses  of  the  litiga- 
tion, as  such  investment,  though  innocently  made,  is  a 
breach  of  trust 

The  ward  has  his  option  to  elect  to  take  profits  or  in- 
terest on  his  capital,  whether  his  capital  was  loaned  to  the 
firm  by  his  guardian,  or  invested  by  the  guardian  in  the 
firm  as  part  of  the  guardian's  own  capital. 

Mode  of  calculating  the  ward's  proportion  of  the  gua*'- 
dian's  share  of  the  profits  in  the  present  case  discussed, 
there  being  two  minors  and  three  partners. 

Sur  exceptions  to  Auditor's  report,  upon  ex- 
ceptions filed  by  the  ward  to  his  guardian's 
account. 

The  facts  which  appeared  in  the  testimony  taken 
before  the  Auditor  (S.  H.  Forry,  Esq.)  of  the 
accounts  of  John  H.  Small,  Guardian  of  J.  Etter 
Small,  a  minor,  of  the  estate  of  Jacob  A..  Small, 
were  as  follows :  Jacob  A.  Small  died  intestate  in 
December,  1868,  leaving  two  minor  children, 
Charles  H.  Small  and  J.  Etter  Small.  Charles 
H.  Small  came  of  age  on  November  14,  1883,  and 
J.  Etter  Small  on  December  17,  1885.  The 
guardian  filed  his  account  as  guardian  of  the 
latter,  on  April  19,  1886;  the  account  was  ex- 
cepted to,  referred  to  an  Auditor,  and  testimony 
taken. 

Jacob  A.  Small,  at  the  time  of  hisdeath,  wa&a 
member  of  a  firm,  which  consisted  during  his  life- 
time of  four  persons,  each  of  whom  had  an  equai 
interest,  and  one  of  whom  was  John  H.  Small, 
the  brother  of  the  intestate.  John  H.  Sniall  was 
appointed  administrator  of  the  estate  of  Jacob  A. 
Small,  and  during  the  time  of  his  administration 
one  Huber,  by  family  arrangement  at  the  request 
of  the  minors'  mother,  was  appointed  their  guar- 
dian. On  January  4,  1871,  John  H.  Small  was 
discharged  as  administrator,  and  at  the  same  time 
appointed  guardian  of  both  minors  in  place  of 
Huber,  then  discharged,  from  whom  he  received 
at  that  time  belonging  to  the  minors  the  sum  of 
J49.358.86,  one-half  belonging  to  each. 

The  remaining  facts,  as  stated  by  the  Court 
(Gibson,  P.  J.)  in  the  opinion,  were  as  fol- 
lows:— 

*<  Jacob  Small  at  the  time  of  his  death,  was  a 
member  of  the  consolidated  firms  of  H.  Small's 
Sons  &  Co.,  and  Billmyer  &  Small  Co.  The 
members  of  said  consolidated  firm  were  Jacob  A. 
Small,  John   H.,  Small,   David  E.  Small,  and 
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Charles  Billmyer,  each  of  whom  owned  a  one- 
founh  interest  therein.  The  business  was  that  of 
constructing  and  selling  railroad  cars,  and  buying 
and  selling  and  sawing  lumber,  carried  on  at 
York  and  Wrightsville,  in  York  County.  It  was 
a  business  which  required  experience,  skill,  and 
diligence  on  the  part  of  the  partners.  John  H. 
Small's  interest  in  the  consolidated  firm,  after 
the  death  of  Jacob  A.  Small,  was  one-third. 

"In  November,  1876,  the  consolidated  firms 
were  settled  up,  and  a  corporation  under  the 
name  of  *  The  Billmyer  and  Small  Company' 
was  organized  in  their  stead,  for  the  purpose  of 
carrying  on  the  said  business.  .  The  capital  stock 
of  the  corj>oration  was  ^60,000,  consisting  of 
600  shares,  of  which  171  shares  were  issued  to 
John  H.  Small. 

"In  the  inventoryof  the  estate  of  Jacob  Small, 
filed  December  31,  1868,  among  the  assets  is  a 
note  for  $16,434.87,  for  money  loaned  by  the 
decedent  to  H.  SmalPs  Sons  &  Co.  The  said 
amount  appears  in  the  statement  of  the  affairs  of 
the  consolidated  firnas  for  the  years  1867-1868, 
among  the  liabilities,  thus  : — 

Note  given  to  Jacob  Small,  to  adjust 

accounts $16^34  87 

**  (Testimony,  p.  92.)  And  in  the  statement 
of  1868-1869  (p.  93)— 

Notes,  Jacob  Small        •         .         .     $16434  87 

**In  the  statement  for  the  years  1869-1.870 
there  appear  the  items-— 

DueJ.  H.  Small,  adm.  of  Jacob  Small  $26,283  73 
«*      "  "  •«  «'         «•        16,846  66 

*'  On  page  41  of  the  testimony  there  is  a  state- 
ment (marked  *S*)  of  'notes  and  interest  due 
John  H.  Small,  administrator  of  Jacob  Small's 
estate,*  which  the  accountant  said  was  a  state- 
ment of  the  money  he  loaned  H.  Small's  Sons  & 
Co.  while  he  was  administrator.  These  loans 
were  at  four  and  five  per  cent.  The  second 
sum  above  named,  116,846.66,  was  explained 
to  be  made  up  of  $11,165.66,  the  minors'  share 
of  their  father's  interest  in  the  real  estate  of  the 
firm,  and  of  the  widow's  dower  in  the  same — a 
little  over  $5000. 

"At  the  hearing  before  the  Auditor  two  pro- 
missory  notes  were  produced  by  the  exceptants 
(Exhibits  «C'  and  *D').  The  one  (*D')  is 
dated  York,  January  i,  1875,  signed  H.  Small's 
Sons  &  Co.,  for  $38,362. 96,  with  interest  from 
date,  payable  to  the  order  of  John  H.  Small, 
guardian.  The  other  ('C')  is  dated  York,  Pa., 
January  i  (the  year  torn  off),  signed  Billmyer  & 
Small,  and  George  S.  Billmyer,  for  $39,787.13, 
with  interest  from  date,  payable  to  the  order  of 
John  H.  Small.  Both  notes  were  made  payable 
one  day  after  date. 

**  On  Febriiary  9,  1880,  the  capital  stock  of 
the  corporation  was  increased  to  $120,000,  con- 


sisting of  1200  shares,  of  which  John  H.  Snoall 
held  342. 

**  On  May  23, 1881,  the  first  triennial  account 
of  John  H.  Small,  guardian  of  Jacob  Elter  Small, 
was  filed.  In  this  account  there  is  charged  the 
sum  of  $24,679.45,  the  amount  of  release  to 
former  guardian,  with  interest  to  June  i,  1881, 
$17,499.29  ;  in  all,  $43,018.74,  which,  after  de- 
ducting credits,  left  a  balance  of  $32,618.69. 

**  On  the  22d  of  November,  1881,  a  petition 
was  presented  to  the  Orphans'  Court  of  York 
County,  by  John  H.  Small,  guardian  of  Charles 
H.  Small  and  J.  Etter  Small,  *that  there  will  be 
paid  to  your  petitioner  to-day  or  to-morrow 
$40,000  of  said  minors'  money,  to  wit,  $20,000 
for  each  minor,'  and  praying  for  directions  how 
and  in  what  security  to  invest  said  money. 
Whereupon  the  Court  directed  him  to  purchase 
$20,000  U.  S.  35^  p.  c.  extended  sixes  for 
Charles  H.  Small,  and  $20,000  U.  S.  3J4  ex- 
tended fives  for  J.  Etter  Small. 

**The  note  of  the  corporation,  $39,787.13 
(Exhibit  C),  is  marked  *  paid,'  November  23d, 
1881. 

**  Jacob  Etter  Small  came  of  age  on  the  17th 
day  of  December,  1885.  On  the  20th  of  March, 
1886,  John  H.  Small  filed  his  final  account  as 
guardian  of  Jacob  Etter  Small,  showing  a  balance 
in  his  hands  of  $30,81 1.89^^.  Among  other 
things  credit  is  asked,  by  cash  paid  (November 
24,  188 1 ),  for  $20,000  United  States  loan  ^j4 
per  cent.,  at  loi  J^ — $20,350.  He  charges  him- 
self with  the  balance  in  money  and  stocks,  as 
shown  on  his  first  triennial  account,  and  with 
interest  on  $20,000  United  States  loan,  $758.33, 
and  also  with  the  principal  of  said  $20,000 
United  States  loan  paid  by  the  Government, 
$20,000,  and  with  interest  over  and  above  the 
amount  received  on  United  States  loan,  $8341.19. 

**  The  amount  of  money,  $24,679.43,  was  re- 
ceived by  John  H.  Small,  guardian,  on  the  28th 
day  of  January,  187 1 .  He  filed  his  account  on  the 
2oth  day  of  March,  1886.  The  interest  on  this  sum 
of  money  at  6  per  cent,  for  the  whole  time,  fif- 
teen years,  one  month,  twenty-two  days,  amounts 
to  $22,425.39.  The  interest  charged  in  the  ac- 
count is  $26,598.81,  making  a  difference  of 
$4173.42,  over  and  above  6  per  cent,  for  the 
whole  period,  and  which  was  stated  on  the  argu- 
ment to  be  interest  on  interest,  triennial  rests 
having  been  made  in  the  calculation  of  <  in- 
terest.* 

"The  account  of  the  guardian,  as  filed,  showed 
a  balance  of  $30,811.8914- 

''Between  the  filing  of  the  account  and  the 
argument  of  the  case  before  the  Auditor,  the 
guardian  paid  over  at  different  times  $28,000  of 
this  amount." 

On  the  foregoing  facts  the  Auditor  found  that 
the  guardian  had  not  been  guilty  of  any  fraud, 
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and  had  made  a  prudent  investment  of  the 
minors*  funds  for  the  sole  object  of  producing  a 
high  rate  of  interest,  viz.,  six  per  cent.,  which 
he  had  been  successful  in  producing,  and  that  as 
no  loss  had  been  incurred,  and  as  no  profit  had 
been  received  by  the  guardian,  the  ward  was  not 
entitled  to  elect  between  interest  anS  profits. 
The  ward's  exceptions  were  therefore  dismissed, 
and  the  account  was  confirmed,  the  guardian 
being  allowed  commission  and  three-fourths  of 
the  costs  of  the  case,  including  the  Auditor's  fee, 
printing,  etc.,  amounting  to  over  I500.  / 

The  Auditor  stated  the  law  to  be,  that  if  the 
guardian  had  invested  his  ward's  capital  as  his 
(nun  in  any  enterprise  which  had  earned  profits, 
the  ward  was  entitled  to  follow  said  profits.  But 
the  Auditor  distinguished  between  such  a  case 
and  the  present  one,  which  was  a  mere  loan  to 
the  firm  of  which  the  guardian  was  a  member, 
and  not  an  investment  by  the  guardian  for  his 
own  benefit.  As  the  guardian  had  not  earned 
any  profits  on  the  ward's  capital,  he  should  not 
be  charged  as  if  he  had  done  so. 

ITie  Auditor  further  distinguished  Seguin's 
Appeal  (103  Pa.  139),  holding  that  that  case 
was  an  investment  by  the  guatdian  and  not  a 
loan.  He  relied  upon  Vyse  v,  Foster  (L.  R.  8 
Ch.  App.  309). 

To  the  Auditor's  findings  exceptions  were  filed 
by  the  ward. 

A.Sydney  Biddle  {George  W.  Biddle,  Levi 
Maish,  and  P,  J.  Rau  with  him),  for  the  except- 
ant. 

This  case  is  decided  by  Seguin's  Appeal, 
supra.  The  material  facts  there  are  identical 
with  those  in  the  present  case.  The  report  shows 
clearly  that  the  transaction  in  Seguin's  Appeal 
was  a  loan  by  the  guardian  of  his  ward's  money 
to  a  firm  of  which  the  guardian  was  a  member, 
clearly  not  for  the  guardian's  benefit,  but  simply 
because  he  thought  it  was  a  good  investment, 
paying  a  high  rate  of  interest.  The  transaction 
there  was  not  an  investment  by  the  guardian  of 
his  ward's  money  as  of  the  guardian's  own  capi- 
tal. The  guardian  derived  no  benefit  whatever 
from  it. 

There  is  no  difference  between  the  two  cases. 
Vyse  V,  Foster,  supra^  was  a  wholly  different 
case,  depending  upon  the  terms  of  the  testator's 
will,  which  the  Court  held  to  authorize  what  was 
actually  done. 

Wayne  MacVeagh,  {V.  K.  Keesey,  W.  F. 
Bay  Stewart^  and  John  Hampton  Barnes  with 
him),  for  the  guardian. 

This  is  an  exceptional  case,  in  which  the  guar- 
dian ought  not  to  be  punished  for  an  improper 
act  done  in  good  faith  for  the  sole  benefit  of  his 
ward.  Because  of  the  Act  of  29  March,  1832 
(P.  L.  1832,  page  193),  which  exempts  an  ex- 
ecutor,  guardian,   trustee,   etc.,   from   liability 


where  he  has  invested  money  in  legal  securities, 
it  does  not  follow  that  other  prudent  investments 
are  against  law. 

Jones's  Appeal,  8  W.  &  S.  143. 

TwaddelPs  Appeal,  5  Pa.  St.  15. 

Barton's  Estate,  i  Parsons,  24. 
The  case  is  not  ruled  by  Seguin's  Appeal,  supra^ 
because  in  that  case  the  trust  fund  was  contributed 
by  the  guardian  to  the  capital  of  his  own  firm  for 
his  as  an  investment  for  his  own  benefit,  and 
subject  to  the  risks  of  trade.  Here  the  money 
was  loaned  to  the  firm,  evidenced  by  a  note,  and 
carried  upon  its  books  as  a  liability  and  not  as  an 
asset.  Wyse  r.  Foster  (8  Ch.  App.  Cas.  309) 
supports  this  distinction  and  states  the  correct 
rule. 

A  reasonable  degree  of  vigilance  and  the  exer- 
cise of  good  faith  is  the  standard  of  a  trustee's 
duty. 

Eyster*s  Appeal,  4  Harris. 

Fahnestock's  Appeal,  8  Out.  46,  52. 

In  re  Whitely,  L.  R.  33  Ch.  Div.  347. 

Lemar  v,  Micon,  112  U.  S.  452. 
The  guardian  is  chargeable  with  simple  interest 
only. 

Grave's  Appeal,  14  Wright,  189. 
The  guardian  is  entitled  to  his  commission. 

Williamson's  Estate,  7  Weekly  Notes,  82. 

Norris's  Appeal,  71  Pa.  106. 

April  8,  1889.  The  Court  (after  stating  the 
facts,  as  above).  The  main  question  in  this  case 
arises  from  the  claim  made  by  the  ward  in  the 
third  exception  to  the  final  account  of  the  gtiar- 
dian,  which  is  as  follows  :  "  The  money  of  said 
ward,  or  a  large  part  thereof,  having  been  in- 
vested by  his  guardian,  this  accountant,  for  a 
number  of  years  in  the  firm  of  H.  Small's  Sons 
&  Co.,  and  the  corporation,  The  Billmyer  & 
Small  Company,  of  which  the  said  accountant 
was  a  large  stockholder  and  owner,  the  said 
ward,  Jacob  Btler  Small,  in  lieu  of  interest, 
claims  his  proportionate  share  of  the  profits  real- 
ized by^he  said  firm  and  corporation  in  which 
his  money  was  invested." 

In  the  opinion  of  the  Court  the  loan  of  the 
ward's  money  to  the  firm  and  corporation,  al- 
though notes  were  taken  with  interest,  was  a  use 
of  the  trust  funds  by  the  guardian  in  his  business 
and  exposed  them  to  the  hazards  of  trade,  unse- 
cured, and  comes  under  the  rule  applicable  to 
such  cases. 

*'  Where  a  guardian  instead  of  investing  his 
ward's  money  in  legal  investments  employs  them 
in  his  own  business  the  ward  is  entitled  to  elect 
either  interest  on  his  capital  or  the  profits  actu- 
ally earned  thereby."  (Seguin's  Appeal,  7  Out. 
139;  Docker  v.  Somes,  2  Mylne  &  Keen,  664; 
I  Story's  Equity,  465,  n. ;  Robinson  r.  Robin- 
son, 9  Eng.  Law  &  Eq.  75.) 

In  Robinett's  Appeal  (12  Casey,  174)  Wood- 
ward, J.,  says:  **  Where  profits  are  made  and 
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the  C€stui  que  trust  cl^iims  them  they  are  to  be 
ascertained,  notwithstanding  the  difficulties  of 
the  investigation.  And  if  hardship  occasionally 
happen  from  an  application  of  the  rule  the 
wrongdoer  will  have  no  right  to  complain.  If 
he  dread  the  application  of  the  rule  the  better  for 
the  trust,  for  he  will  be  more  likely  to  administer 
it  according  to  law." 

"  Shall  this  rule  be  adopted  in  Pennsylvania  ? 
We  are  referred  to  a  great  number  of  our  own 
cases  that  are  supposed  to  be  inconsistent  with 
itj  but  they  have  reference  to  the  rate  of  in- 
terest with  which  trustees  should  be  charged  for 
non-employment  of  trust  funds  or  for  use  of 
them  where  there  has  been  no  malversation. 
These  cases  show  that  we  have  rejected  the  trien- 
nial rests  in  compulations  of  interest  and  come 
down  to  the  legal  standard  of  six  per  cent,  in 
settling  with  trustees,  but  they  were  cases  in 
which  profits  were  not  made  or  if  made  were 
not  claimed.  (Dietterich  v.  Heft,  5  Barr,  87, 
and  the  cases  therein  cired  ;  Light's  Appeal,  12 
Harris,  180  ;  Biles's  Appeal,  Id.  335.) 

**They  are  not  inconsistent  with  the  English 
rule  nor  applicable  to  a  case  like  this,  where  the 
profits  are  claimed  and  have  been  carefully  and, 
we  have  no  doubt,  correctly  ascertained..  We 
think  that  every  reason  that  has  been  urged  in 
behalf  of  the  rule  elsewhere  is  applicable  in 
Pennsylvania,  and  that  the  machinery  of  our 
Courts  is  as  well  calculated  for  its  prudent  appli- 
cation as  is  that  of  the  English  chancery.'* 

The  per  curiam  opinion  of  the  Court  in 
Seguin's  Appeal,  supra^  says :  **  The  guardian 
was  charged  with  that  part  of  the  profits  received 
by  him  produced  by  the  capital  invested.  The 
cestui  que  trust  is  entitled  to  what  the  capital 
alone  produced,  but  not  to  the  super^added  pro- 
duct of  skill,  industry,  and  labor  in  the  business 
in  which  the  capital  was  invested." 

In  Robinett's  Appeal  and  Seguin's  Appeal  the 
rule  for  compensation  of  the  trustee  was  one- 
third  of  the  profits.  Judge  Penrose  said: 
"We  are  not  prepared  to  admit  that  it  was  in- 
tended by  the  decision  in  Robinett's  Appeal  to 
establish  a  fixed  rule  for  the  compensation  of 
trustees  who  have  employed  the  moneys  of  the 
cestui  que  trust  in  their  own  business;"  yet  the 
Court  sfees  no  reason  why,  in  this  case,  from  the 
nature  of  the  business  and  the  labor  of  the  active 
partners,  the  compensation  of  one-third  of  the 
profits  should  not  be  allowed. 

In  Seguin's  Appeal  the  guardian  charged  him- 
self with  interest  at  six  per  cent,  with  semi-an- 
nual rests.  The  appellant  before  an  election 
between  interest  on  the  fimd  and  profits  earned 
by  the  fund  claimed  the  right  to  a  full  account  of 
the  profits  of  the  partnership  during  the  time 
covered  by  the  trust.  The  Court  made  a  de- 
cree of  election  which  election   the  cestui  que 


trust  Tcfustd  tomake  on  account  of  the  manner  in 
which  the  profits  were  ascertained,  whereupon 
the  Court  made  an  election  for  the  ward  for  the 
interest  as  calculated  by  the  accountant,  because 
the  profits  arising  from  the  use  of  the  moneys  in 
the  business  were  less  than  the  interest. 

In  the  present  case  the  guardian  has  charged 
himself  with  interest  at  six  per  cent,  with  tri- 
ennial rests  and  the  ward  has  claimed  the  profits 
arising  from  the  use  of  his  moneys  in  lieu  of  in- 
terest. The  Court  is  of  opinion  that  there  is 
nothinjf  in  Seguin's  Appeal  that  authorizes  i  de- 
cree of  election  between  six  per  cent,  interest  with 
semi-annual  rests  and  the  profits. 

Another  question  is  as  to  the  allowance  of 
commissions.  In  the  triennial  account  the 
guardian  asked  an  allowance  of  J874.70,  and  in 
his  final  account  of  ^500.00. 

In  Norris's  Appeal  (21  P.  F.  S.  106)  the 
present  Chief  Justice  discussed  the  principles 
upon  which  commissions  are  disallowed  to  a 
trustee,  and  it  seems  that  the  cases  depend  upon 
their  circumstances. 

In  Seguin's  Appeal,  supra^  it  is  ruled  that  a 
guardian  who  employs  his  ward's  funds  in  his 
own  business,  though  the  result  be  advantageous 
to  the  ward,  will  not  be  allowed  commissions  on 
the  fund. 

In  the  case  before  us  the  guardian,  while  ad- 
ministrator of  his  brother's  estate,  left  some  of 
the  money  belonging  to  it,  in  the  firm  of  which 
he  was  a  member  (and  of  which  his  brother  had 
been  a  member),  and  took  notes  in  the  first 
place  and  then  loaned  other  money  to  the  firm 
and  took  notes  for  it,  and  these  moneys  remained 
in  the  corporation.  After  1881,  and  the  corpo- 
ration note  was  paid,  and  the  United  States 
bonds  were  paid  off  (according  to  the  statement 
of  the  accountant),  he  did  nothing  with  the 
ward's  money.  He  kept  no  separate  account 
of  it,  depositing  any  balance  of  theirs  which 
came  into  his  hands  with  his  own  bank  account, 
and  drawing  upon  this  bank  account  for  any  in- 
vestments made  by  him  in  his  own  name.  In 
view  of  these  facts  and  under  the  authority  of 
Robinett's  Appeal  and  Seguin's  Appeal  commis- 
sions to  the  accountant  must  be  refused. 

There  is  also  an  exception  relating  to  taxes 
but  the  finding  of  the  Auditor  in  the  matter  of 
taxes  is  confirmed. 

It  remains  to  give  the  principles  upon  which 
the  account  should  be  re-stated. 

The  money  of  the  ward,  J.  Etter  Small,  at  the 
beginning  of  the  guardianship  of  John  H.  Small, 
consisted  of  two  funds,  one,  the  exact  amount  of 
which  must  be  found  by  the  Auditor,  was  re- 
tained by  the  guardian  as  a  loan  to  himself;  the 
other  the  amount  invested  in  the  firm.  The 
former  bore  simple  interest,  the  latter  earned 
profits  during  the  time  it  was  in  possession  of  the 
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partnership  and  corporation  and  afterwards 
simple  interest. 

As  to  the  calculation  of  the  profits,  the  coun- 
sel for  the  ward  have- suggested  the  following 
method  :  That  J.  Etter  Small's  capital,  includ- 
ing undistributed  profits  at  the  end  of  each  year, 
and  interest  thereon,  be  treated  as  part  of  the 
capital  contributed  by  John  H.  Small  to  the  firm, 
>  and  afterwards  to  his  share  of  the  capital  stock 
of  the  corporation ;  making  an  allowance  of  one- 
fourth  of  his  net  profits  to  the  accountant  for  labor 
and  services  in  producing  the  same.  But  this 
method  of  calculation  is  not  correct. 

In  the  first  place,  there  were  two  minors,  and 
it  was  stated  by  counsel  on  the  argument,  that 
the  final  settlement  of  the  estate  of  the  other 
ward,  Charles  H.  Small,  deceased,  waited  the 
final  decree  iti  this  case.  To  calculate  the 
profits  earned  by  the  moneys  of  each  ward,  dis- 
regarding the  presence  of  the  moneys  of  the 
other  ward  in  the  same  investment,  would  not 
be  just  to  the  accountant ;  and  while  it  is  true 
that  the  account  of  the  guardian  with  the  other 
ward  is  not  before  the  Court,  yet  for  the  purpose 
of  calculation  it  should  be  considered. 

In  the  next  place,  the  capital  of  the  wards 
-  should  be  treated  as  a  part  of  the  total  capital  of 
the  firm  or  corporation  and  not  as  a  part  of  the 
capital  of  John  H.  Small  alone ;  that  is,  the  total 
capital  should  be  taken  as  consisting  of  the  cap- 
ital of  the  three  partners  or  of  the  stockholders, 
plus  the  capital  of  the  two  wards.  And  further, 
the  wards'  capital  at  the  end  of  each  year  should 
include  their  share  of  the  undistributed  profits, 
but  without  interest  on  the  same ;  and  the  un- 
distributed profits  of  each  partner  or  stockholder 
should  also  be  added  to  his  capital. 

The  portion  of  the  profits  earned  by  the  wards' 
xcapital  was  actually  divided  between  the  part- 
ners and  afterwards  the  stockholders  in  certain 
proportions.  In  the  firm  John  H.  Small  re- 
ceived one-third  ;  in  the  corporation  he  received 
one-hundred  and  seventy-one  six-hundredths, 
this  proportion  remaining  the  same  after  the  in- 
crease of  the  capital  stock  in  1880.  That  part 
of  the  wards'  profits  received  by  the  other  part- 
ners or  stockholders  cannot  be  followed,  nor  can 
the  guardian  be  made  to  account  for  them 
(Seguin's  Appeal,  supra)  ;  of  that  portion  of  the 
wards'  profits  received  by  the  guardian,  one- 
third  should  be  allowed  to  him  for  his  labor  and 
services,  and  one  of  the  remaining  two-thirds  is 
due  to  this  ward. 

The  investment  by  the  guardian  in  the  busi- 
ness begins  on  the  28th  day  of  January,  187 1, 
the  date  of  the  release  of  the  former  guardian, 
and  ends  on  the  23d  of  November,  1881,  the 
date  of  the  payment  of  the  note  (Exhibit  C). 
From  that  last  mentioned  date  on,  the  amount  of 
the  original  investment  in  the  firm  bears  simple 
interest.     From   the   nature   of    the    surcharge 


made  by  the  Court,  no  interest  is  allowed  since 
the  date  of  the  filing  of  the  final  account,  except 
that  charged  by  the  Auditor  in  his  report.  This 
interest,  which  was  not  excepted  to,  was  allowed 
on  moneys  of  the  ward  acknowledged  by  the  ac- 
countant to  be  in  his  hands,  and  on  a  surcharge  of 
$1019.42,  which  surcharge  was  not  excepted  to. 

And  now  to  wit,  April  8,  1889,  this  case  hav- 
ing been  argued  on  exceptions  to  the  Auditor's 
report  and  the  testimony  having  been  considered, 
it  is  ordered,  adjudged,  and  decreed,  that  J. 
Etter  Small  is  entitled  to  a  portion  of  John  H. 
Small's  profits  in  the  consolidated  firms  of  H. 
Small's  Sons  &  Co.,  and  Billmyer  &  Small,  and 
in  the  Billmyer  &  Small  corporation ;  that  in 
ascertaining  the  amount  of  said  portion  of  said 
profits,  the  moneys  of  both  jwrards  be  taken  into 
the  calculation  ;  that  the  total  capital  of  the  firnn 
and  of  the  corporation  be  considered  as  consist- 
ing of  the  moneys  of  the  two  wards,  including 
their  undistributed  profits  at  the  end  of  each  year, 
and  of  the  capital  of  the  partners  or  stockholders, 
including  their  undistributed  profits  at  the  end  of 
each  year ;  and  that  of  the  share  of  the  profits 
earned  by  the  wards'  moneys  which  came  to 
John  H.  Small,  he  be  allowed  one-third  for  his 
labor  and  services  in  producing  the  same. 

And  that  the  ward,  J.  Etter  Small,  is  entitled 
to  simple  interest  on  the  sum  of  money  held  by 
John  H.  Small  as  a  loan  to  himself,  which  sum 
IS  to  be  found  by  the  Auditor,  and  to  simple  in- 
terest on  the  amount  of  the  original  investment 
in  the  firm,  from  the  close  of  said  investment, 
which  amount  is  to  be  found  by  the  Auditor. 
And  that  said  investment  in  the  firm  shall  be  held 
to  begin  on  the  28th  day  of  January,  r87i,  and 
to  end  on  the  23d  day  of  November,  1881, 

And  that  the  Auditor  reconsider  his  statement 
of  the  profits  of  the  firm  and  corporation,  and  it 
appearing  that  no  account  has  been  furnished  of 
the  profits  or  dividends  for  the  years  1875  and 
1876,  they  shall  be  taken  to  be  the  average  of 
the  profits  for  the  years  1873,  1874,  1877,  and 
1878. 

And  that  all  the  commissions  of  the  account- 
ant are  disallowed,  and  he  is  required  to  pay  all 
the  costs  of  this  proceeding  except  the  costs  of 
filing  his  account  and  one  hundred  dollars  coun- 
sel fee  for  services  rendered  in  preparing  the  ac- 
count and  in  the  auditing  of  the  same. 

And  that  the  matter  is  referred  back  to  the 
Auditor  for  the  purpose  of  re-stating,  according  to 
this  decree,  the  account  of  the  guardian,  John 
H.  Small,  with  the  ward,  J.  Etter  Small,  as  of 
the  day  of  the  filing  of  the  final  account. 

And  that  the  Auditor  state  the  balance  of  the 
moneys  of  J.  Etter  Small,  now  in  the  hands  of 
John  H.  Small,  which  shall  include  $2476. 51 
interest  since  the  filing  of  the  final  account  as  al- 
lowed by  the  Auditor. 

Opinion  by  Gibson,  P.  J. 
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Vol.  XXIV.]    FRJDA  Y,  MAY 39,  188^      [No.  5. 


AN  ACT 

Relating  to  writs  of  error  sn^  appMls  to  the  Sa- 
preme  Court  regulating  the  form  thereof  and 
snbjectiDg  all  persons  to  the  Acts  limiting  the 
time  within  which  thej  shall  be  taken. 

[ApproTdd  Maj  9, 1S69.] 

Seotton  1.  Be  it  enacted  hy  the  Senate  and 
House  of  Representatives  of  the  Commonwealth 
of  Pennsylvania  in  OenenU  Assembly  met,  and  it 
is  berebj  enacted  bj  the  airthority  of  the  same, 
That  all  appellate  proceeduigs  in  the  Supreme 
Ceort  heretofore  taken  l^  writ  of  error,  appeal, 
or  certiOTari,  shall  hereafter  be  taken  in  a  pro- 
oeeding  to  be  called  an  appeal. 

Section  2.  The  nanMs  of  the  parties,  estate,  or 
Batter  shall  be  set  forth  in  the  precipe  for  the 
appeal  in  the  order  and  sequence  in  which  they 
were  recorded  at  the  trial  or  hearing  in  the  Court 
from  which  the  appeal  shall  be  taken,  with  a  sub* 
stitution  of  proper  parties  in  case  of  death  or 
amendment^  and  the  appeal  shall  be  entitled  as 
the  appeal  of  who  was  (plaintiff  or  de- 

foidant  as  the  case  maj  be)  from  the  (judgment 
or  decree)  of  the  Court  of  and  the  re- 

cord shall  be  brought  to  the  Supreme  Court  by  a 
writ  of  certiorari. 

The  record  on  anj  appeal  perfected  in  the 
Coort  from  which  the  app«d  maj  be  taken  may 
be  filed  in  the  Supreme  Court  without  requiring 
a  writ  of  certiorari. 

Section  8.  Hereaftw  there  shall  not  be  anj 
exemptions  in  favor  of  anj  person  from  the  Acts 
of  Assemblj  limiting  the  time  within  which  writs 
of  error,  appeals,  or  certiorari  must  be  sued  out. 


g)\ipreme  €ourt^ 


/an.  '89,  401,  402,  403.  April  24, 1889. 

County  of  Huntingdon  v.  Kauffinan* 
Same  v.  Beck. 
Same  v.  Ro 


NEW  RULES  OF  THE  SUPREME 
COURT. 

All  appeals  taken  under  the  Act  of  Maj  9, 
1889,  must  be  taken  in  this  Court  as  writs  of 
srror  have  been  heretofore  taken,  and  in  all  such 
ewes  a  writ  of  certi<n«ri  must  be  issued  to  bring 
up  the  record. 

The  present  rules  in  regard  to  the  preparation 
of  paper-books  in  the  case  of  writs  of  error  shall 
be  held  to  applj  to  all  appeals  taken  under  the 
AetorMaj9,  1889. 


Road  law^Aei  of  May  14, 1874— ^MMfiiMnl 
of  damages — Bevisweri  map  not  be  appoiuied 
to  a$$e$s  the  damagesy  %n  the  mbeenee  0/  a  epe- 
cicU  law  providing  therefor-^  Coete  ofwiewe  in 
road  eaeee—Aet  of  May  \%  1887. 

By  the  Act  of  May  M^  1874  (P.  L.  164),  it  i»  ex^ 
preB8ly  provided,  tkat  il  IIm  viewers  appointed  tkonM 
report  in  favor  of  laying  eat  a  public  road,  they  s^oabl 
assess  the  damages  tkevefor^  *'  and  the  damages  se 
assessed  shall  be  eeaelasive,  or  may  be  snbjeot  to  ap- 
peal, review,  or  modiieatiaa,  as  may  be  provided  ij 
existing  laws  in  the  ^Ufletent  oonnties  sf  this  Cesi- 
nsonwealth.^' 

Held,  that  the  words  «  existing  laws  in  th#dMfeveBt 
ooanties  of  t^is  CemmoBwealth,*'  apply  both  to  the 
general  road  law  ia  foroe  in  the  county  aad  te  any 
special  or  local  kuw  which  may  have  superseded  it. 

Under  the  Qeaeral  Road  Law  of  1836,  a  party  dis- 
satisfied with  the  daaoages  awarded  to  hias  was  enti- 
tled to  petition  for  a  review,  bntsnoh  review  extended 
to  the  entile  action  of  the  viewers,  in  laying  oat  the 
road  and  estimating  the  damages.  When,  therefore, 
in  a  proceeding  to  lay  out  aad  open  a  publio  road,  the 
viewers  have,  in  accordance  with  the  provisions  of 
the  Act  of  May  14, 1874  (P.  L.  164),  found  in  favor  of 
opeaine  the  road,  and  have  also  assessed  the  damages 
that  will  be  thereby  occasioned,  a  party  dissatisfied 
with  the  damages  awarded  to  him  may  not,  in  the  ab- 
sence of  a  8pe<dal  or  local  law,  authorising  snch  pro- 
cedure, petition  the  Coast  to  set  aside  the  report  of  the 
Jury  so  far  as  the  assessment  of  damages  is  concerned, 
and  appoint  a  Joiy  solely  to  make  a  new  assessment 
of  the  damages. 

The  Oeneral  Road  Law  makes  no  provision  for  the 
payment  of  viewers  upon  the  question  of  damages,  and 
when  such  viewers  have  been  appointed,  it  is  not  com- 
petent for  the  Court  of  Quarter  Sessions  under  the 
General  Road  Law,  or  under  the  special  provisions  of 
the  Act  of  May  19, 1887  (P.  L.  139),  to  impose  the  costs 
of  such  review  upon  the  county. 

Writs  of  oerttorari  to  the  Quarter  Sessions  of 
Huntingdon  County. 

These  were  three  petitions  filed  respectively  hj 
MtLTj  Kautfman,  Martin  Beck,  and  Elhi  B.  Ross, 
for  viewers  to  assess  the  damages  sustained  by 
^ch'of  them,  by  reason  of  opening  a  public  road 
in  Warriorsmark  Township. 

The  facts  of  each  case  were  the  same*  and  are 
set  out  in  the  opinion  of  the  Supreme  Court, 
infra. 

To  the  report  of  the  viewers  to  assess  the  dam- 
ages exceptions  were  filed  in  each  case,  inter  alia^ 
as  follows  ^— 
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(1)  The  viewers  were  appointed  without  the 
authoritj  of  law,  and  they  had  no  legal  right  to 
assess  the  damages  sustained  by  the  petitioners. 
The  power  to  assess  damages  sustained  by  a  land- 
owner in  such  case,  bein^  exclusively  vested  in 
the  road  viewers,  under  the  Act  of  June  14, 1874. 

(3)  The  county  is  not  liable  for  the  costs  of 
said  view,  and  the  said  costs  should  be  paid  by 
the  petitioners. 

The  Court  below,  Krbbs,  P.  J.,  of  Clearfield 
County,  overruled  the  exceptions,  in  the  following 
opinion : — 

<<  The  most  important  question  raised  by  the  ex- 
ceptions was  heard  and  passed  upon  by  the  Court, 
upon  the  argument  of  the  rule  to  show  cause  why 
viewers  should  not  be  appointed  to  assess  the 
damages.  The  reasons  for  making  the  rule  ab- 
solute and  appointing  the  viewers  were  briefly 
given  then.  Upon  this  hearing  upon  the  excep- 
tions to  the  report  I  am  informed  by  a  certified 
opinion  of  President  Judge  Barnbtt,  of  the 
Forty- first  District,  that  I  am  at  variance  with 
his  construction  of  the  law  upon  this  question. 

''I  therefore  now  desire  to  give  my  reasifns 
more  fully  for  the  conclusions  then  reached  in  the 
consideration  of  these  exceptions. 

<<  Prior  to  the  passage  of  the  Act  of  14th  May, 
1874  (P.  L.  165),  road  views  and  proceedings 
were  had  under  the  provisions  of  the  road  laws  of 
the  13th  June,  183&»  both  as  to  the  number  of 
viewers  appointed^  their  duties,  and  the  assess- 
ment of  damages.  But  the  Act  of  1874,  supra^ 
changed  this  so  far  as  it  relates  to  the  time  of  the 
assessment  of  damages  and  the  conclusiveness  of 
the  report  of  the  viewers  on  the  question  of  the 
amount  of  damages.  The  assessment  of  damages 
is  no  longer  under  section  7,  Act  18th  June, 
1836,  but  under  the  Act  of  1874,  and  the  rem- 
edy therein  provided  to  parties  aggrieved  by  the 
report  of  the  viewers.  Under  the  Act  of  1874* 
it  is  the  duty  of  the  viewers,  if  they  decide  in 
favor  of  the  road,  to  procure  releases  from  the 
land-owners  for  the  damages  likely  to  be  done  by 
the  opening  of  the  road ;  or  if  this  cannot  be  done, 
to  assess  the  damages ;  and  their  report  upon  the 
assessment  of  damages  ^  may  be  subject  to  appeal, 
review,  or  modification,  as  may  be  provided  by 
existing  laws  in  the  different  counties  of  this 
Commonwealth.^ 

<<  It  is  argued  that  ^  the  viewers  were  appointed 
without  authority  of  law,  and  they  had  no  legal 
right  to  assess  the  damages  sustained  by  the  peti- 
tioner.' The  Act  of  1874  is  not  in  all  particulars 
similar  to  the  Act  of  1845,  Feb.  24  (P.  L.  52) 
The  Act  of  28th  April,  1857  (P.  L.  338),  under 
which  Dumall's  Road  (32  Pa.  383),  was  decided, 
is  almost  exactly  a  rescript  of  the  Act  of  1845. 
The  material  and  important  difference  between 
the  Act  of  1874  and  those  of  1845  and  1857,  and 
the  law  relating  to  roads  in  various  counties 


throughout  the  State,  contained  in  Brightly's 
Purd.  Dig.,  vol.  2,  p.  1519,  is,  that  the  former 
Acts  provided  '  that  it  shall  be  the  duty  of  the 
Court  to  examine  carefully  the  amount  of  dam- 
ages assessed  as  aforesaid ;  and  if  the  Court  shall 
be  satisfied  that  the  amount  of  damages  assessed 
in  any  case  is  such  that  the  public  interest  will 
be  subserved  by  its  payment,  etc.' 

''  But  the  Act  of  1874  gives  the  bright  of  ap- 
peal, review,  or  modification  as  may  be  provided 
by  existing  laws.'  It  does  not  follow  therefore 
that  the  decisions  under  the  Acts  of  1845  and  1857 
and  like  statutes,  controluhe  construction  that  is 
to  be  phiced  upon  the  Act  of  1874.  But  grant- 
ing that  they  are  to  be  considered,  and  that  the 
Act  of  1874  is  to  have  like  construction  to  the 
Act  of  1857,  under  which  DurnaH's  Road  (Mupra)^ 
was  decided,  that  case  and  the  case  of  Chartiers 
Township  (34  Pa.  413),  and  Road  in  Bensalem 
Township  (38  Id.  368),  do  not  decide  the  point 
raised  here.  In  Dumall's  Road  the  real  question 
was,  did  a  private  road  come  under  the  Acl  of 
1857  for  view  or  review,  C.  J.  LOwrib  does 
say,  however,  this,  <  hence  it  arises  naturally  that 
objections  to  the  road  itself  or  to  the  damages 
found  may  be  a  ground  of  review  or  re-review.' 
What  the  Court  decided  in  Chartiers  Township 
Road  was  that  the  applicant  was  too  late,  and 
therefore  not  entitled  to  a  view  or  review  on  ac- 
count of  the  damages  awarded ;  that  they  decided 
in  Dumall's  Case  that  a  review  was  a  proper 
remedy  for  such  a  complaint  and  not  exceptions. 
In  the  case  of  Bensakm  Township,  what  Judge 
Strong  says  must  be  applied  to  the  facts  as  they 
appear  from  an  attentive  study.  There  was  a 
report  laying  out  a  road,  and  upon  petition  of 
Mrs.  Bilbrough,  a  review  of  the  road  thus  laid 
out  Of  course  it  follows  that  under  the  Act  of 
1857  the  viewers  were  not  bound  by  the  first 
view  as  to  the  location  of  road  or  damages.  They 
did  adopt  the  first  location,  but  assessed  a  dif- 
ferent amount  of  damages.  The  Court  helow 
confirmed  the  location  and  first  damages,  which 
was  held  to  be  error,  and  anything  else  in  that 
case  is  mere  ^  obiter  dictum.* 

«  In  Spring  Garden  Road  (43  Pa.  144),  Low- 
rib,  C.  J.,  says,  in  speaking  of  Durnall's  and 
Chartiers  roads  (9ti/>ra),  ^  we  notice  that  we  have 
been  understood  as  saying  there  that  under  these 
local  road  laws  there  might  be  a  view  for  damages 
apart  froita  a  view  or  review  of  the  road.  That 
was  not  our  meaning,  though  possibly  there  might 
be  some  cases  in  which  this  would  be  proper.* 
Why  was  it  not  their  meaning?  Because  in 
neither  of  those  cases  was  such  a  question  pre- 
sented, and  the  Act  of  1857  did  not,  as  does  the 
Act  of  1874,  provide  expressly  for  an  appeal  or 
review. 

But  we  have  been  referred  to  the  case  of  '  Jack- 
son Street,'  (83  Pa.  328),  and  '  Magnolia  Ave- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


99 


ooe/  (117  Pa.  56),  as  ruling  the  question  under 
consideration.  The  only  question  decided  by  those 
esses  is,  that  the  Act  of  1874  has  no  application 
at  aU  to  streets  laid  out  under  powers  conferred 
bj  statute  upon  the  city,  as  was  given  in  both  in- 
stances. But  what  seems  entirely  conclusive  of 
this  case  is  the  decision  in  ^  Verona  Borough," 
(118  Pa.  171).  Williams,  Justice,  in  closing  his 
opinion  there  says  :  '  We  are  unable  to  see  any 
good  reason  for  such  holding,  and  accordingly 
hold  the  rule  to  be  that  assessments  of  damages 
made  under  the  general  road  laws  are  subject  to 
review  in  the  same  manner  and  to  the  same  ex- 
tent in  boroughs  where  the  general  road  laws 
prevail,  as  in  townships.' 

'*  What  are  the  threads  that  form  the  woof  and 
warp  of  his  opinion  ?  They  are  that  Verona  Bor- 
oogb  in  1871,  when  created,  came  under  the 
provisions  of  the  general  road  law  of  1836,  That 
onder  the  25th  section  thereof  which  provides 
that '  in  all  cases  of  views  for  any  purpose  men- 
tioned in  this  Act,  the  respective  Courts  shall,  on 
petition  of  any  person  interested,  direct  a  second 
view  or  review  for  the  same  purpose,'  assess- 
ment of  damages  was  and  is  one  of  the  purposes 
mentioned  in  the  Act.  Now  we  have  the  Act  of 
1874  expressly  providing  for  an  appeal  or  review, 
as  may  be  provided  by  existing  laws  in  the  dif- 
ferent counties.  The  general  road  law  of  1886 
applies  to  Huntingdon  County.  Judge  Williams 
expressly  declares  that  under  the  25th  section  of 
the  Act  of  1886,  reviews  may  be  had  by  the  land- 
owner, becaose  of  assessment  of  inadequate  dam- 
ages, and  this  ought  to  be  eoricl^sive  of  the  case, 
unless  we  are  under  a  serious  misapprehension 
of  that  case. 

"  It  is  argaed  every  review  must  necessarily  be 
a  review  of  both  of  the  location  of  the  road  and 
the  damages;  that  there  can  be  no  review  of 
damages  separate  and  independently  of  view  for 
location.  We  do  not  believe  such  to  be  the  law 
under  the  Acta  of  1845  and  1857  ;  but  if  true  as 
to  those  it  is  not  the  law  in  this  case,  because  this 
case  must  be  decided  under  the  Acts  of  1874 
and  1836. 

"  There  is  no  reason  that  can  be  given  that  is 
at  all  of  weight  under  any  circumstances  why 
where  all  parties  are  satisfied  with  the  location  of 
the  road  and  by  their  not  objecting  show  their  de- 
tire  to  have  it  opened,  but  some  one  land-owner 
complains  of  inadequate  assessment  of  damages, 
that  the  whole  community  must  wait  and  wait  un- 
tO  there  is  a  review  and  re-review  perhaps  of  the 
road  simply  to  settle  the  naked  question  of  damages. 

*'  This  may  be  the  law,  but  I  do  not  believe  it, 
■ad  will  not  so  decide  until  convicted  of  error  by 
*  hi^  Court. 

"To  the  second  exception  we  reply  that  it  is 
not  sustained  by  any  evidience ;  no  testimony  has 


been  offered  in  support  thereof,  and  it  is  accord- 
ingly dismissed  without  further  notice. 

<'  The  third  exception  is  as  to  the  costs  upon 
this  review  of  damages.  The  55th  section  of  Act 
13th  June,  1836,  provided  that  *•  the  expense  of  a 
view  to  assess  the  damages  sustained  by  the  owner 
of  land  taken  as  aforesaid  for  a  public  road  shall 
be  paid  by  the  respective  county.'  But  the,  Act 
of  19th  of  May,  1887,  (P.  L.  139),  makes  it  the 
duty  of  the  Court  hearing  such  proceedings  that 
is,  •  of  views,  leviews,  and  re-reviews  of  public  or 
private  roads,  and  claims  for  damages,'  to  make 
such  order  about  the  payment  of  the  necessary  costs 
incurred  as  to  the  Court  shall  appear  right  and  just. 
Under  this  statute  and  the  facts  surrounding  this 
ca3e,  it  is  ordered  that  the  county  pay  the  costs  of 
the  view  of  Ella  B.  Boss,  assessing  damages." 

Similar  decrees  were  entered  in  each  of  the 
three  cases.  Whereupon  the  said  county  of  Hun- 
tingdon took  these  writs  assigning  for  error,  the 
action  of  the  Court  in  appointing  the  reviewers  to 
assess  the  damages,  and  in  dismissing  the  excep- 
tions to  their  report  as  above  set  forth. 

Z.  H,  Beersj  for  the  plaintiff  in  error. 

No  argument,  printed  or  oral,  contra. 

May  6, 1889.  The  Cohrt.  These  were  writs 
of  certiorari  to  review  the  proceedings  in  a  road 
case.  It  appears  that  on  the  15th  of  June,  1887, 
the  Court  below  appointed  viewers  to  view  and 
lay  out  a  public  road  in  Warnorsnuirk  Township, 
HuntingdonX^ounty.  The  viewers  examined  the 
proposed  route,  reported  in  fkvor  of  the  road,  and 
assessed  the  damages.  Their  report  was  ap- 
proved nisi  on  December  12, 1887,  a  petition  was 
presented  for  a  review,  and  on  the  same  day 
viewers  were  appointed  as  prayed  for  in  the  peti- 
tion. About  the  same  time,  certainly  at  the  same 
term,  each  of  the  defendants  in  error  presented 
a  petition  asking  the  Court  to  set  aside  the  report 
of  the  jury,  so  far  as  the  assessment  of  damages 
was  concerned,  upon  the  ground  that  said  dam- 
ages were  inadequate,  and  to  appoint  a  jury  to 
assess  the  damages.  It  was  in  reality  an  applica- 
tion for  review  upon  the  question  of  damages. 
The  Cpurt  below  appointed  a  jury  upon  each 
petition,  who  reported  damages  slightly  in  excess 
of  those  awarded  by  the  original  jury  of  view. 
The  jury  of  review  were  equally  divided.  Three 
of  their  number  were  in  favor  of  the  new  road ; 
the  other  three  were  against  it.  Under  these 
circumstances  the  Court  below  held  that  the 
original  report  must  stand.  The  costs  of  the 
three  reviews  upon  the  question  of  damages  were 
ordered  to  be  paid  by  the  county.  This  order  is 
assigned  for  erron  The  important  question  pre- 
sented by  the  record  is  the  power  of  the  Court 
below  to  appoint  a  separate  jury  to  re-assess  the 
damages. 
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The  first  section  of  the  Act  of  May  14, 1874 
(P.  L.  164),  provides,  '«Tbat  hereafter  it  shall 
be  the  duty  of  all  persons  appointed  in  the  several 
counties  of  this  Commonw^th  to  view  and  re- 
view any  public  or  private  road  or  bridge,  if  they 
shall  decide  in  favor  of  locating  said  road  or  bridge, 
to  endeavor  to  procure  from  the  persons  over  whose 
land  such  locations  mav  be  made,  releases  from 
all  claims  for  damages  that  might  arise  from  the 
opening  of  such  road  or  the  building  of  such 
bridge ;  and  in  every  case  where  such  viewers 
shall  fail  to  procure  such  releases,  and  it  shall  ap- 
pear to  them  that  any  damages  will  be  sustained, 
it  shall  be  their  duty  to  assess  the  damages  and 
make  report  thereof,  signed  by  a  minority  of  their 
number,  and  return  tbe  same,  together  with  all 
releases  obtained,  to  the  Court  of  Quarter  Ses- 
sions, and  the  damages  so  assessed  shall  be  con- 
clusive, or  may  be  subject  to  appeal,  review,  or 
modification,  as  may  be  provided  by  existing 
laws  in  the  different  counties  of  this  Common- 
wealth." 

Section  second  of  said  Act  repeals  all  Acts  and 
partB  of  Acts  inconsistent  with  the  above  pro- 
visions.    . 

The  prominent  feature  in  this  Act  is  the  change 
in  the  mode  of  assessing  damages.  It  provides, 
as  clearly  as  language  can  do,  that  the  jury  ap- 
pointed to  view  and  lay  out  a  road,  and  also  a 
jury  of  review,  shall  assess  the  damages  caused 
thereby.  To  this  extent  the  general  road  law  of 
1836  is  repealed.  The  reasons  #hich  induced 
the  Legislature  to  make  this  change  are  not  ex 
pressed  in  the  Act,  yet  it  is  not  difficult  to  see 
why  it  was  done.  It  simplifies  the  proceedings 
and  makes  them  less  expensive.  This  alone 
would  justify  the  change.  But  there  is  another 
and  more  important  reason.  Under  the  old  sys- 
tem the  assessment  of  damages  was  a  separate  pro- 
ceeding, by  another  jury,  subsequent  to  the  loca- 
tion of  the  road  by  the  viewers  and  the  approval 
of  their  report.  It  sometimes  happens  that  the 
viewers  located  a  road  where  it  was  subsequently 
ascertained  that  the  damages  for  opening  it  were 
so  large  as  to  be  greatly  disproportioned  to  the 
public  nece&sity  for  the  road,  and  the  ability  of 
the  township  to  pay.  In  such  cases  had  the  jury 
of  view  also  ascertained  the  damages  they  might 
well  have  hesitated  to  report  in  favor  of  the  road. 
The  expenses  of  opening  a  road,  and  the  amount 
of  damages  to  be  paid  to  the  land  owners,  are 
legitimate  matters  of  consideration  by  a  jury  of 
view  when  they  are  called  upon  to  decide  upon 
the  propriety  of  locating  a  road.  We  can  readily 
understand,  therefore,  why  the  Act  of  1874  re- 
quired the  jury  of  view  to  pass  upon  both  the 
location  of  the  road  and  the  assessment  of  the 
damages. 

The  question  which  confronts  us  here  is  whether 
there  can  be  a  review  upon  the  matter  of  damages 


merely.     Here  again  we  must  turn  to  the  Act  of 
1874,  which   provides,  as  already  stated,  that, 
<<  the  damages  so  assessed  shall  be  conclusive,  or 
may  be  subject  to  appeal,  review,  or  modification 
as  may  be  provided  by  existing  laws  in  the  dif- 
ferent counties  of  this  Common  wealth.'*    What  is 
the  meaning  of  this  language  ?    The  plaintiff  in 
error  contends  that  the  wo^  <*  existing  laws  in 
the   different  counties  of  this  Commonwealth*' 
apply  only  to  special  or  local  laws  and  not  to 
the  general  road  laws,  for  the  reason  that  the 
latter  are  expressly  repealed  by  the  Act  of  1874. 
We  do  not  agree  to  this  view.    The  Act  of  1836 
is  repealed  only  to  the  extent  of  requiring  the 
jury  of  view  and  review  to  assess  the  damages. 
We  hold  that  the  true  intent  and  meaning  of  the 
language  above  quoted  is  this,  that  the  damages 
ascertained  and  assessed  by  the  jury  of  review  are 
conclusive  unless  an  appeal,  review,  or  modifica- 
tion thereof  is  provided  fop  by  the  laws  existing 
in  the  particular  county  at  the  time.    Those 
laws  consist  of  either  the  general  road  laws,  if  in 
force  in  the  particular  county,  or  if  not  in  force 
the  local  or  special  law  which  has  superseded  it. 
It  was  conceded  that  there  is  no  local  or  special 
law  upon  this  subject  for  the  county  of  Hunting- 
don.    The  Act  of  1836  contains  no  provision  for 
a  review  upon  the  question  of  damages.     The 
Newville  Road  Case  (8  Watts,  172)  rules  this 
point.    The  syllabus  of  that  case,  owing  to  a 
typographical  blunder,  is  incorrect,  and  is   in 
direct  conflict  with  the  decision.     It  was  said  by 
Sergeant,  J.,,  referring  to  the  question  of  dam- 
ages:  <^  An  adequate  remedy  is  given  to   all 
parties  interested  by  the  power  possessed  by  the 
Court  to  disapprove  and  set  aside  the  assessment 
for  any  impropriety  in  the  jury  or  defect  in  the 
proceedings  and  to  ainrard  another  view  in  lieu  of 
the  former;  on  carefully  examining,  however, 
the  whole  of  the  provisions  of  this  Act  (1836)  I 
am  satisfied  that  the  right  to  a  review  does  not 
extend  to  the  case'  of  assessment  of  damages.     In 
the  first  place  the  action  of  the  jury  in  these  cases 
is  not  so  much  that  of  viewers  (though  they  are 
directed  to  view  the  promises  and  are  frequently 
termed  viewers)  as  that  of  assessors  of  damages, 
which  is  the  great  object  of  their  appointment  and 
their  main  business.     And  in  the  80th  section  of 
the  Act  this   distinction   is  apparent  where  it 
speaks  of  all  cases  of  view,  review,  or  assessment 
of  damages.     But  what  is  still  stronger  the  54th 
section  provides  for  the  expense  both  of  viewers 
and  reviewers  of  roads,  whether  public  or  pri- 
vate ;  and  the  55th  section  provides  for  the  ex- 
pense of  a  view  to  assess  damages  occasioned  by 
a  public  or  private  road,  but  says  nothing  of  the 
expense  of  a  review  for  that  purpose,  which  it  is 
not  supposed  woiitd  have  occurred  had  such  a 
thing  been  intended.     There  is,  therefore,  as  the 
law  stands,  no  provision  for  paying  the  expenses 
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of  Boch  review.'*  This  case  was  cited  a]|fj;>royingly 
10  Road  in  Bensalem  Township  (38  Pa.  868). 
That  case  was  decided  under  a  special  law  for 
Bocks  County  by  which  the  jury  of  view  were 
required  to  assess  the  damag:es.  It  was  said  by 
Justice  Stbono  :  **  In  Dumall's  Road  (8  Casey, 
883)  it  was  ruled  that  under  a  statute  quite 
similar^  enacted  for  Chester  County,  objections  to 
the  amount  of  damages  assessed  by  the  jury  may 
be  a  ground  for  a  review.  The  meaning  of  this 
is  that  any  land  owner,  dissatisfied  with  the  as- 
sessment of  damages,  may  petition  for  a  review. 
Of  course  the  review  extends  to  the  entire  action 
of  the  viewers  in  laying  out  the  road  and  esti- 
mating the  damages."  Dumall's  Road  (^iupra) 
and  Road  in  Chartiers  Township  (34  Pa.  413), 
both  of  which  were  decided  under  local  laws 
bearing  some  resemblance  to  the  Act  of  1874, 
ha?e  been  relied  upon  to  some  extent  to  show 
that  there  might  be  a  view  for  damages  apart 
from  a  view  or  review  of  the  road.  The  opinion 
in  each  of  those  cases  was  delivered  by  Justice 
LowRiE,  who  said,  referring  to  this  subject,  in 
the  subsequent  case  of  Spring  Garden  Road  (43 
Pa.  144),  that  such  was  not  the  meaning  of  the 
C^urt.  The  key  to  what  the  Court  did  mean  is 
probably  to  be  found  in  the  remark  of  Justice 
Strong,  above  cited,  that  it  land  owner  w))o  is 
dissatisfied  with  the  award  of  damages  may  have 
a  review,  but  the  review  ^'  extends  to  the  whole 
action  of  the  viewers  in  laying  out  the  road  and 
estimating  the  damages."  We  do  not  think, 
however,  either  of  the  foregoing  cases  or  any  of 
the  others  cited  rules  this  case,  for  the  reason 
that  the  Act  of  1874  makes  the  award  of  damages 
conclusive,  unless  an  appeal  or  review  thereof  be 
provided  by  the  existing  laws  in  force  in  the 
particular  county.  There  is  no  such  law  in  the 
county  of  Huntingdon.  It  follows  that  it  was 
error  to  grant  a  review  upon  the  question  of 
damages  alone. 

It  was  also  error  to  put  the  costs  of  these  re- 
views upon  the  county.  The  law  makes  no  pro- 
vision for  the  payment  of  reviewers  upon  the 
question  of  dama<:ei.  (Newville  Road,  $vpra.) 
The  Act  of  May  19,  1887,  P.  L.  189,  was  not 
intended  for  any  such  purpose.  The  object  of 
that  Act  was  not  to  interfere  with  such  matters 
as  were  already  regulated  by  law,  such  as  the 
compensation  of  viewers,  but  to  provide  for  such 
costs  as  were  not  fixed  by  statute,  such  as  taking 
depositions,  making  surveys,  etc.,  when  necessary, 
after  the  report  of  viewers  and  exceptions  had 
been  filed.  It  would  be  a  strained  construction 
of  that  Act  to  hold  that  it  authorized  the  Court 
to  set  aside  all  the  prior  Acts  of  Assembly  upon 
this  subject  and  introduce  an  arbitrary  fee  bill  in 
regard  to  the  compensation  of  viewers. 

The  order  of  the  Court  below  appointing 
Tiewers  upon  ihe  petition  of  the  respective  de- 


fendants in  error  to  assess  damages,  and  all  sub- 
sequent proceedings  thereon,  is  reversed  and  set 
aside  in  each  case,  at  the  costs  of  the  respective 
petitioners. 

Opinion  by  Paxson,  C.  J.  c.  k.  z. 


Jan.  '89,  829.  March  22, 1889. 

Commonwealth  v.  Bradney  et  al. 

IndictmenU^Mation  to  quash — Criminal  proee* 
dure-^  When  Oommanwealth  may  except  to  de^ 
ciiion  of  Court — Grand  jury — Proceedinge 
before — District  aitomey —  When  to  appear  ^- 
fore  grand  jury. 

Upon  the  trial  of  an  indietnfont  charging  a  noisaDoe, 
it  is  competent  for  the  Comtuonwealth  to  take  an  ez- 
oeption  to  any  decision  or  ruling  of  the  Court,  and  have 
a  bill  thereof  sealed  according  to  the  practice  in  civil 
cases.  A  proceeding  to  quash  is  properly  considered 
a  part  of  the  trial. 

An  indictment  may  he  quashed  for  matters  not  ap- 
parent upon  the  face  of  the  record. 

A  motion  to  quash  a  hill  is  a  proceeding  addressed 
to  the  discretion  of  the  Court,  regulated  hy  jadioial 
rule,  hat  in  this  State  the  decision  is  open  to  revision 
in  the  Supreme  Court. 

The  district  attorney  la  the  attendant  of  the  grand 
jury.  It  is  his  duty  to  lay  hefore  them  matters  upon 
which  they  are  to  paM ;  to  aid  them  in  the  examina- 
tion of  witnesses,  and  to  give  them  snch  general  in- 
struction as  they  require. 

It  is  the  duty  of  the  diitriot  attorney,  during  the 
disonseion  of  the  particular  case,  and  whilst  the  Jurors 
are  deliberating  upon  it,  to  remain  silent  and  not  to 
attempt  to  influence  their  action,  or  to  give  effect  to  the 
cTidence  adduced.  The  better  practice  is,  and  the 
Jurors  have  an  undoubted  right  to  require  that  be 
should  retire  from  the  room  during  their  deliberations, 
and  when  their  vote  is  taken. 

The  mere  presence  of  the  Commonwealth's  officer  in 
the  grand  jury  room,  in  the  absence  of  any  participa- 
tion in  the  deliberations  of  the  jury,  or  effort  on  his 
part  to  influence  their  finding,  is  not  good  ground  for 
quashing  an  indictment. 

A  bill  for  an  indictment  against  supervisors  for 
neglect  to  repair  a  road  being  before  a  grand  jury,  one 
of  the  jurors,  a  resident  of  the  township  in  which  the 
road  was  located,  was  told  by  the  district  attorney,  in 
good  faith,  elthough  mistakenly,  that  the  Court  di- 
rected him  to  withdraw  and  take  no  part  in  the  delib- 
erations in  that  case.  The  juror  withdrew,  the  bill  was 
discussed  and  found  to  be  a  true  bill  In  his  absence, 
the  district  attorney  remaining  in  the  room  during  the 
discussion  and  vote  upon  the  bill.  When  it  was  re- 
turned the  attention  of  the  Court  was  called  to  the 
matter,  the  bill  at  once  referred  back  to  the  grand 
jury,  the  witnesses  were  re-examined  in  the  absence 
of  the  district  attorney,  and  in  the  presence  of  the 
entire  jury,  the  vote  was  retaken  and  a  true  bill 
found : 

Hdd,  that  a  motion  to  quash,  the  indictment  was  im- 
properly granted. 

Error  to  the  Quarter  Sessions  of  Clinton 
County. 
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Washington  Bradney  and  W.  P.  Sweelej, 
supervisors  of  Chapman  Township,  were  indicted 
for  neglecting  to  repair  a  road  in  said  township. 
The  facts  are  set  forth  in  the  opinion  of  the  Su- 
preme Court  and  in  the  opinion  of  the  Court 
below,  Mater,  P.  J.,  quashing  the  indictment 
on  motion  of  the  defendants : — 

"  At  September  Sessions,  1887,  the  grand  jury 
returned  a  true  bill  of  indictment  against  the 
supervisors  of  Chapman  Township  for  neglecting 
to  repair  a  road  in  said  township.  A.  Farwell 
was  the  prosecutor  of  the  indictment.  Among 
the  grand  jurors  empanelled  and  sworn  was  War- 
ren Summerson,  a  citizen  and  tax-payer  of  Chap- 
man Township,  but  on  that  account  not  disquali- 
fied from  acting  as  a  grand  juror  upon  this  bill 
of  indictment.  (Act  of  Assembly  of  April  16th, 
1846,  section  6.) 

<*  The  defendants  have  moved  to  quash  the  in- 
dictment for  the  following  reasons : — 

**(1)  Warren  Summerson,  one  of  the  grand 
jurors  in  attendance  at  said  Court,  was  unlaw- 
fully, and  in  violation  of  the  express  order  of  the 
Court,  removed  from  the  grand  jury  room  by 
George  A.  Brown,  district  attorney  of  said 
county,  and  was  hindered  and  prevented  from 
entering  the  same  for  a  long  time;  and,  while  he 
was  absent,  said  district  attorney  called  witnesses 
before  said  grand  jury,  and  they,  the  said  grand 
jury,  heard  testimony,  deliberated  and  voted  upon 
said  bill  of  indictment  in  the  absence  of  said 
Warren  JSummerson  and  during  the  time  that  he 
was  not  permitted  to  enter  said  room. 

"  (2)  The  district  attorney  aforesaid  remained 
in  the  grand  jury  room  during  the  time  that  the 
grand  jury  were  deliberating  and  voting  on  said 
bill,  thus  destroying  all  secrecy  of  action  on  the 
part  of  the  grand  jury. 

"  (3)  The  district  attorney  suppressed  proper 
testimony  which  was  in  the  possession  of  some 
of  the  grand  jurors,  and  deprived  the  jurors  of 
the  benefit  of  the  same,  so  that  they  could  not  act 
intelligently  on  the  bill. 

<*  (4)  The  district  attorney  took  an  undue  and 
improper  interest  in  the  action  of  the  grand  jury 
upon  this  bill,  far  exceeding  his  duties  and 
authority,  and  dictated  to  the  grand  jury  in  mat- 
ters which  should  have  been  left  entirely  to  their 
discretion  and  within  their  control. 

"  When  the  indictment  came  to  be  considered 
by  the  grand  jury,  the  district  attorney,  at  the 
instance  of  Farwell,  the  prosecutor,  and  without 
any  direction  from  the  Court,  caused  Warren 
Summerson,  the  grand  juror  from  Chapman 
Township,  to  withdraw  from  the  grand  jury. 
During  his  absence  the  evidence  of  the  witnesses 
on  the  part  of  the  prosecution  was  heard,  the  bill 
considered,  a  vote  taken,  and  a  bill  returned  to 
the  Court  *  a  true  bill.*  It  was  admitted  by  the 
district  attorney  in  open  Court,  when  the  bill 


was  returned  by  the  grand  jury  with  their  in- 
dorsement <  true  bill,*  and  his  attentv)n  was  called 
to  the  fact  that  he  had  ordered  Summerson  to 
withdraw  from  the  jury,  that  he  had  done  so 
upon  the  representation  and  statement  of  Farwell, 
the  prosecutor,  that  the  Court  had  directed  Sum- 
merson to  be  withdrawn,  which  was  incorrect,  as 
the  Court  had  made  no  such  order,  but  had  de- 
clined to  do  so.  The  defendants  were  entitled 
to  have  the  bill  considered  by  the  whole  number 
of  grand  jurors  empanelled  and  sworn,  and  it  was 
an  improper  and  unauthorized  interference  on  the 
part  of  the  prosecutor  to  have  one  of  the  jurors 
withdrawn  when  his  bill  was  being  considered. 
Besides,  it  was  improper  for  the  district  attorney 
to  be  present  when  a  vote  was  being  taken  on  the 
bill.  While  there  can  be  no  objection  to  the  dis- 
trict attorney  being  present  during  the  examina- 
tion of  the  witnesses,  for  the  purpose  of  directing 
the  order  of  the  testimony  and  eliciting  the  ma- 
terial facts,  after  the  evidence  has  been  presented, 
it  is,  in  our  opinion,  his  duty  to  withdraw  and 
leave  the  jury  to  its  unbiased  deliberations.  His 
presence  for  the  prosecution  during  the  vote  upon 
the  bill  would  necessarily  hamper  the  jury  in  the 
exercise  of  a  free  and  untrammeled  judgment. 

<<  The  practice  is  thus  stated  by  Judge  Field, 
of  the  United  States  Court,  in  a  charge  delivered 
to  a  California  grand  jury :  ^  The  district  attorney 
has  the  right  to  be  present  at  the  taking  of  testi- 
mony before  you,  for  the  purpose  of  giving  infor- 
mation or  advice  touching  any  matter  cognizable 
by  you,  and  may  interrogate  his  witnesses  before 
you,  but  he  has  no  sight  to  be  present  pending 
your  deliberations  on  the  evidence.  It  is  proper 
to  keep  in  mind  the  fact  that  the  only  valid  basis 
on  which  the  institution  of  grand  juries  rests  is 
that  they  are  an  independent  and  impartial  tri- 
bunal between  the  prosecutor  and  the  accused, 
and  it  is  the  duty  of  the  Courts  to  refuse  to  tol- 
erate any  practice  which  conflicts  with  this  inde- 
pendence and  impartiality.'  (Whart.  Cr.  Plead. 
<&  Prac,  par.  366.) 

*<  It  was  admitted  by  the  district  attorney  in 
Court,  and  it  also  appears  in  the  evidence  taken 
by  the  depositions,  that  he  was  present  when  the 
vote  was  taken  on  the  bill.  After  it  was  discov- 
ered that  Summerson  was  improperly  withdrawn 
from  the  jury,  we  recommitted  the  bill  to  the 
grand  jury,  who  returned  it  without  changing 
their  finding.  This,  we  think,  will  not  cure  the 
former  irregularity.  That  we  have  the  power  to 
quash  the  finding  of  a  grand  jury  for  irregular- 
ities, and  for  matters  dehors  the  record  will  ap- 
pear from  the  following  authorities :  In  Brown  t^. 
Commonwealth  (23  P.  F.  Smith,  321)  it  was 
held  that  the  array  of  grand  jurors  should  have 
been  set  aside  and  the  indictment  quashed  be- 
cause the  jury-wheel  was  not  properly  sealed.  In 
Commonwealth  v.  Bartilson  (4  Norris,  482)  Jus- 
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tioe  Paxson  says :  *  We  do  not  deny  the  power 
of  the  Court  to  qaash  an  indictment  for  matters 
not  apparent  on  its  face.  This  is  sometimes  done 
for  defects  in  the  process  for  drawing  and  sum- 
moning the  grand  jnry.'  In  Jillard  v.  Conrmon- 
wealth  (2  Casey,  169jf  Justice  Woodward  says  : 
'The  irregularity  of  the  grand  jury  was  not 
pleadable  in  bar  of  the  indictment;  at  most,  it 
was  ground  only  for  a  motion  to  quash/  recognis- 
ing the  power  of  the  Court  to  quash.  The  same 
doctrine  is  laid  down  in  1  Whart.  Crim.  Law, 
par.  4S0f  and  authorities  might  be  multiplied. 
But  it  is  contended  on  the  part  of  the  Common- 
wealth that  the  testimony  of  a  grand  juror  and 
the  district  attorney  should  not  be  receiyed  and 
considered  for  the  purpose  of  invalidating  and 
impeaching  the  finding  of  the  grand  jury.  While 
we  might  concede  (although  as  stated  by  Tilgh- 
MAN,  C.  J.,  in  Ritchie  v.  Holbrooke,  7  S.  &  R. 
458,  it  has  been  a  vexata  guestto)  that  the  af- 
fidavit of  jarors  should  not  be  received  to  impeach 
their  finding,  yet  we  are  not  prepared  to  go  to 
the  extent  of  deciding  that  the  testimony  of  a 
district  attorney  cannot  be  received  for  the  pur- 
pose of  showing  that  he  was  present  when  the 
grand  jury  acted  upon  a  bill.  He  is  not^a  mem- 
ber of  the  grand  jury,  and  the  rule  does  not  apply. 
But  whether  his  evidence  was  admissible  or  not, 
the  district  attorney  was  frank  enough  to  admit  to 
the  Court  that  he  was  present  when  the  vote  was 
taken  on  the  bill.  We  think  the  reasons  are  suf- 
ficient to  require  us  to  quash  the  bill  of  indict- 
ment. 

*<  Indictment  is  quashed^ 

'<  At  the  request  of  counsel  for  Commonwealth, 
an  exception  is  taken  to  the  order  of  the  Court 
quashing  the  indietment,  and  a  bill  is  sealed.** 

The  Commonwealth  then  took  this  writ,  alleg- 
ing  that  the  Court  erred  r — 

(1)  In  saying :  "  Besides,  it  was  improper  for 
the  district  attorney  to  be  present  when  a  vote 
was  being  taken  on  the  bill.  His  presence  for 
the  prosecution  would  necessarily  hamper  the 
prj  in  the  exercise  of  a  free  and  untrammeled 
jadgment.'* 

(2)  In  giving  weight  to  and  using  the  alleged 
admissions  of  the  district  attorney  in  deciding  the 
motion  to  quash,  after  his  deposition  had  been 
taken,  and  read  in  the  argument  of  the  motion. 
The  deposition  was  the  only  testimony  before  the 
Court. 

(3)  In  saying :  ^  The  defendants  were  entitled 
to  have  the  bill  considered  by  the  whole 
namber  of  grand  jurors  empannelled  and  sworn. 
After  it  was  discovered  that  Bammerson  was  im- 
properly withdrawn  from  the  grand  jury,  we  re- 
committed the  bill  to  the  grand  jury,  who  re- 
turned it  without  changing  their  finding.  This, 
we  think,  will  not  cure  the  former  irregularity*'*' 

(4)  In  quasbisg  the  iadietiacBl. 


The  Supreme  Court  took  the  paper-books  stating 
that  if  it  was  thought  necessary  to  hear  counsel, 
counsel  would  be  notified. 

A,  W.  Brungard,  district  attorney,  and 
George  A*  Brown^  late  district  attorney,  for  the 
Commonwealth. 

(!)  It  is  the  uniform  practice  in  this  State  for 
the  ofRcer  in  charge  of  the  preparation  of  the  in- 
dictments to  attend  the  grand  jury,  open  each 
case,  examine  the  witnesses,  and  advise  upon 
any  question  of  law  which  may  arise.  But  dur- 
ing the  discussion  of  the  questions  it  is  his  dutj 
to  remain  silent. 

Wharton  Crim.  Plead.  }  S66. 
Neither  the  district  attorney,  nor  any  of  tl^e 
grand  jury  are  competent  to  testify  to  anything 
done  during  their  deliberations,  or  action  upon 
the  bill. 

CommoBweahh  v,  Twit(^ll/ 1  Brewat.  5&6. 

Zeigler  v.  Com.,  22  Wkekut  Notbs,  111. 

Whart.  Crlm.  PL  k  Pr.   §  380. 

Low's  Case,  l^Amer.Dee.  271. 

(2)  The  Court  was  in  error  in  acting  upon  ad- 
missions of  the  district  attorney,  not  included  in 
the  depositions. 

(^)  As  to  this  assignment  see— 

Whart.  Crlm.  PK  §§  376,  388. 
Com.  V.  Eastman,  55  Mass;  212. 
State  V,  Beard,  1  Dmteher,  384. 
SUte  V.  DajtMk,  aZabriakie,  53-3. 

W.  G.  Kresiy  for  defendants  in  error. 
The  district  attorney  should  not  be  present  at 
the  deliberations  of  the  grand  jury. 
Cem.  9,  Salter,  2  Feattaea,  4631 
Com.  V,  Leiseniing,  Id.  466. 

An  indictment  may  be  quashed  for  aiattera 
not  apparent  upon  its  face. 

Cbm.  r.  Bartilsoit,.  85  Pa.  SI.  483. 
Jillard  y.  Com.,  26  Id.  16». 

The  testimony  of  grand  jurors  was  admissible. 
Cm».  v.  Green,  5  Pa.  Cow  Ct.  Rep«.  205. 
Oordeai7.  Com.,  92  Fa.  St.  219^. 
Sjkes  V.  Dunhar,.  2  Wheat.  Selv.  N.  P.  1072. 
£x  pawte  Schmidt,  12  Ffte.  Rep.  55. 
Territory  v.  Hart,  14  M.  771. 
IGieeal.  Bt.275,§262. 

May  6,  1889.  Thb  Covkt.  As  this  indict- 
ment charges  a  nuisance  it  was  competent  for  the 
Commonwealth  on  the  trial  to  take  an  exception 
to  any  decision  or  ruling  of  the  Court  and  have  a 
bill  thereof  sealed  according  to  the  practice  in 
civil  cases.  (Act  19  May,  1874,  sec  1,  P.  L. 
219.) «  The  proceeding  to  quash  is  properly  con- 
sidenE}d  as  a  part  of  the  triaL  (Commonwealth 
tr.  Jackson,  1  6r.  Cases,  262.)  But  as  there 
was  no  exception  taken  or  bill  sealed  upon  the 
competency  of  the  witnesses  examined  on  the 
hearing  of  the  motion  to  quash,  no  question  of 
that  character  can  arise.  The  testimony  so  taken 
is  before  us  for  what  it  is  worth,  upon  the  excep- 
tion tA  the  order  quashing  the  indictment,,  and 
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tbe  only  matter  for  our  oonsideration  is  the  suffi- 
ciency of  the  evidence  to  justify  thmt  order. 

It  cannot  now  be  do,ubted  that  an  indictmenft 
may  be  quashed  for  matters  not  apparent  upon 
the  face  of  the  record.  (Bish.  Cr.  Law,  76d«) 
There  is  an  apparent  conflict  in  the  cases  but 
the  power  of  the  Court  in  this  State  has  been 
recognized  in  frequent  instances  and  to  such  an 
extent  as  to  establish  the  rule  beyond  question. 
In  support  of  this  we  may  cite  Jillard  v«  Coqimon- 
^ealth  (26  Pa.  169) ;  Brown  t;.  Commonwealth 
(73  Id.  321) ;  Commonwealth  v.  Bartilson  (85 
Id.  482)  ;  and  Commonwealth  r.  Clark,  a  case 
in  the  Eastern  liistrict,  not  yet  reported  (23 
Weeklt  Notes,  317).  It  is  also  true  that  a 
motion  to  quash  a  bill  has  been  treated  as  a  pro- 
ceeding addressed  to  the  discretion  of  the  Court, 
a  discretion  regulated  by  judicial  rule  ;  and  ac- 
cording to  the  more  common  practice  perhaps  the 
decision  is  not  open  to  revision  in  the  higher 
Courts,  but  in  Pennsylvania  and  in  some  others 
of  the  States  the  practice  is  otherwise.  (Com- 
monwealth t;.  Church,  1  Pa.  105;  McCulIough 
V,  Commonwealth,  67  Id.  30;  Commonwealth  v» 
Keenan,  Id.  203 ;  Hutchison  v.  Commonwealth, 
82  Id.  472.) 

It  appears  that  whilst  the  bill  was  under  con- 
sideration of  the  grand  jury,  Mr.  Brown,  the  dis- 
trict attorney,  told  Mr.  Summerson,  one  of  the 
grand  jurors,  residing  in  the  township  in  which 
the  road  was  located^  that  the  Court  had  directed 
him  to  withdraw  and  to  take  no  part  in  the  de- 
liberations of  the  grand  jury  in  this  case ;  that 
Mr.  Summerson  therefore  withdrew  and  the  bill 
of  indictment  was  afterwards  considered  in  his 
absence  and  was  returned  a  true  bill.  Whilst 
the  district  attorney  Appears  to  have  acted  in  good 
faith  he  admits  that  he  was  mistaken  in  supposing 
that  the  Court  had  given  any  such  instructions. 
It  appears  also  that  the  district  attorney  remained 
in  the  room  with  the  grand  jury  not  only  whilst 
the  witnesses  were  examined  on  this  bill  but  dur- 
ing their  deliberations  upon  it  and  whilst  the 
votes  were  being  taken  upon  the  question  whether 
or  not  the  bill  should  be  returned  a  true  bill. 
The  defendants'  contention  is  that  this  action  of 
the  district  attorney  was  good  ground  for  quash- 
ing the  indictment,  and  the  learned  Judge  of  the 
Court  below  being  of  this  opinion  sustained  the 
motion  to  quash  and  entered  a  decree  to  that 
effect. 

Tbe  district  attorney  is  the  attendant  of  the 
grand  jury;  it  is  his  duty  as  well  as  his  privilege 
to  lay  before  them  matters  upon  which  they  are 
to  pass,  to  aid  them  in  their  examination  of  wit- 
nesses, and  to  give  them  such  general  instruction 
as  they  may  require.  But  it  is  his  duty  during 
the  discussion  of  the  particuUr  ease,  and  whilst 
the  jurors  are  deliberating  upon  it,  to  remain 
silent.    It  is  tor  the  jury  sdone  to  consider  the 


evidence  and  to  apply  it  to  the  case  in  hand ;  any 
attempt  on  the  part  of  the  district  attorney  to  in- 
fluence their  action  or  to  give  effect  to  the  evi- 
dence adduced,  is  in  the  highest  degree  im{NN>per 
and  impertinent.  Indeed  it  is  the  better  praetioe 
and  the  jurors  have  an  undoubted  right  to  require 
that  he  should  retire  from  the  room  during  their 
deliberations  upon  the  evidence  and  when  the 
vote  is  taken  whether  or  not  an  indictment  shall 
be  found  or  presentment  made.  In  the  absence, 
however,  of  any  participation  in  the  deliberations 
of  the  juiy  or  eflR>rt  on  his  part  to  influence  their 
finding*  we  do  not  think  that  the  mere  presence 
of  the  Commonwealth's  officer  in  the  jury  room 
would  be  good  ground  for  quashing  a  bill ;  no 
case  has  been  called  to  our  attention  which  carries 
the  rule  to  this  extent. 

It  is  certainly  true  that  the  exclusion  of  Sum- 
merson from  the  jury  was  an  unwarranted  act  of 
the  district  attorney.  Summerson  was  a  compe- 
tent juror,  and  having  been  sworn  was  entitled 
to  sit.  The  district  attorney  seems  to  have  been 
misled  by  a  suggestion  of  Farwell,  the  prosecutor, 
who  coming  out  of  the  Court  room  said  to  Brown 
that  Summerson  should  witlidraw  from  the 
grand  jqcy  before  the  consideration  of,  or  a  vote 
upon  this  bill.  The  district  attorney  supposing 
that  the  Court  had  so  ordered  told  Mr.  Summer- 
son  to  retire,  which  he  did.  Although  this  ap- 
pears to  have  been  done  in  good  faith,  as  far  as 
the  district  attorney  was  concerned,  it  was  done 
rashly,  without  proper  consideration  and  wholly 
without  authority.  But  we  are  relieved  from  de- 
ciding what  was  the  legal  effect  of  the  withdrawal 
of  this  juror,  for  when  the  bill  was  returned  the 
matter  was  called  to  the  attention  of  the  Court, 
and  it  was  at  once  referred  back  to  the  grand 
jury,  and  then,  in  the  absence  of  the  district  at- 
torney, upon  a  re-examination  of  the  witnesses, 
and  in  the  presence  and  hearing  of  Mr.  Summer- 
son  and  of  the  entire  jury  the  vote  was  re-taken 
and  the  bill  was  again  returned  a  true  bill.  In 
the  absence  of  all  evidence  of  any  corrupt  or  im- 
proper influence  exerted  upon  the  jury  either 
upon  the  examination  or  the  re-examination  of  the 
case«  certainly  this  was  sufficient. 

It  seems  that  Summerson  resided  in  the  town- 
ship in  which  the  road  was  situate,  and  that  he 
had  a  draft  which  belonged  to  the  other  side. 
The  district  attorney  says  that  Summerson  was 
*'  concussing  in  the  corner"  with  it,  and  that  he 
told  tbe  jury,  they  had  no  right  to  use  that  draft, 
or  to  try  the  cause^  that  they  had  a  right  to  find 
a  true  bill  or  to  ignore  it,  but  the  proper  place  to 
hear  the  defence  was  at  the  trial  in  Court.  Now 
this  statement  of  the  district  attorney  was  dearly 
right,  and  it  was  one  which  it  was  his  privilege 
to  make.  We  find  nothing  in  the  testimony  to 
indicate  that  the  district  attorney  exercised  any 
undue  or  improper  influence  upon  the  jury  which 
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coold  have  affected  them  on  their  deliberattons 
during  the  re-ezaminatiOD  of  the  case,  and  their 
findings  were  therefore  in  all  respects  regular  and 
valid. 

The  order  and  judgment  of  the  Quarter  Ses* 
fiions,  quashing  the  bill  of  indictment,  is  reversed, 
and  the  record  remitted  for  further  proceedings 
according  to  law. 

Opinion  by  Clask,  J.  h.  o.  o. 


Jan.  '89,  262 ;  Jnlj  '89, 42, 45.  May  14,  1889. 

Appeal  of  Breckenridge  et  al« 

Appeal  of  Ewing  et  al. 
Appeal  of  Ford,  Administrator. 

DeeedenU*   e$tatei^~-£xecutor$  and  admtnittra' 
tors — SuhrogaHan — Partnership — Evidence^ 

A.,  being  cashier  of  B.,  who  was  State  treasorer, 
died  insolvent,  leaving  a  shortage  in  his  aooonnts  of 
$42,600.  Prior  to  his  death  he  had  been  dealing  in 
oil  on  ioargins,  and  had  opened  an  aooonnt  with  cer- 
tain brokers,  which  if  closed  at  once  would  have 
reealted  in  a  loss.  B.  made  good  the  deficit  to  the 
8ute,  and  urged  A.'s  administrators  not  td^close  the 
aoconnt,  but  to  carry  the  same  until  oil  should  ad- 
Tuce,  promising  to  put  up  margins  if  necessary.  The 
administrators  did  so,  B.  was  not  called  on  for  margins, 
and  the  account  was  subsequently  closed  out  at  a  profit 
of  19314.90.  The  administrators,  after  collecting  this 
sum,  paid  the  same  over  to  B.  Upon  the  filing  of  the 
sdministrators'  accounts : 

Hdd,  that  B.  was  not  entitled  to  this  sum,  but  that 
the  same  evidentlj  belonged  to  Hu  estate  of  decedent 
cnlj,  and  that  therefore  the  administrators  should  be 
siLTcharged  therewith* 

In  the  above  casd  the  administrators  having  been  sur- 
diarged  as  above,  claimed  that  they  were  entitled  to  a 
credit  for  the  sum  of  $5928.75,  being  the  dividend  of 
A.'b  iusolvent  estate  upon  the  sum  of  $42,500  due  B. 
IS  a  general  creditor : 

Hdd^  that  it  was  not  error  under  the  circumstances 
to  allow  this  credit,  and  that  the  administrators  were 
entitled  to  be  subn^ated  to  B.'s  rights  in  that  respect. 

A  claim  to  the  above  amount  of  $92^4.90,  made  by 
the  administrator  of  an  alleged  surviving  partner  of 
decedent  was  disallowed,  the  evidence  of  partnership 
beiDg  insufficient,  and  consisting  principally  of  the 
lie  of  the  word  *'  toe"  by  decedent  in  business  letters 
written  hj  him  during  his  lifetime. 

Appeals  of  F.  C.  Breckenridge  €t  al,^  admin^ 
istrators  of  A.  C.  Nutt,  deceased ;  of  J.  K.  £w. 
iog  ei  oLy  executors,  and  of  Charles  P.  Ford, 
sonriving  administrator  of  William  Coldren,  de- 
eeased,  from  a  decree  of  the  Orphans*  Court  of 
Fajette  County,  in  the  matter  of  the  account  of 
the  administrators  of  .said  Nutt. 

Betbre  the  Auditor  (A.  H.  Wjcoff,  Esq.),  to 
whom  the  account  was  referred,  the  facts  ap- 
peared as  set  forth  in  the  opinion  of  the  Supreme 
Courtv  infra.    The  estate  was  insolvent.    The 


total  amount  with  which  the  accountants  charged 
themselves  was  $27,041.70,  and  the  amount  for 
which  credits  were  asked  was  $6212.08.  The 
balance  for  distribution,  amounted  to  $20,828.88. 
The  claims  of  creditors  largely  exceeded  this 
balance.  The  Auditor  having  reported  that  the 
accountants  should  be  surcharged  with  the  sum  of 
$9314.90,  being  the  amount  paid  by  them  to 
Bailey,  said  accountants  claimed  that  they  were 
entitled  to  a  credit  for  the  sum  of  $5928.75,  being  a 
dividend  to  which  the  State  or  Bailey  would  have 
been  entitled  on  account  of  the  debt  of  $42,500, 
due  by  the  decedent.  The  claim  was  allowed  by 
the  Auditor. 

Exceptions  filed  to  the  Auditor's  report  were 
dismissed  by  the  Court,  and  a  decree  entered 
accordingly ;  whereupon  the  present  appeals  were, 
taken.  F.  C.  Breckenridge  et  a/.,  the  account- 
ants, assigned  for  error,  inter  alia^  the  surcharge 
of  $9814.90.  Ewing  et  aLy  who  were  general 
creditors,  assigned  for  error  the  decree  of  the 
Court  allowing  to  the  accountants  the  credit  of 
$5928.75.  Charles  P.  Ford,  administrator  of 
William  H.  Coldren,  deceased,  assigned  for  error 
the  rejection  of  his  claim  as  administrator  of  an 
alleged  surviving  partner  of  decedent. 

W.  H.  Hayfardy  for  F.  C.  Breckenridge  «<  a/., 
administrators. 

S.  L.  Mestrezat  (John  BoyU^  A.  D,  Boyd^  and 
R.  H.  Lindsey  ¥/ith  him),  for  the  general  creditors. 

Edward  Oampbelly  for  Ford,  administrator. 

May  27,  1889.  The  Court.  These  appeals 
are  all  from  the  same  decree,  were  argued  to- 
gether, and  may  be  disposed  of  in  one  opinion. 
They  will  be  considered  in  the  order  in  which 
they  are  stated.  1.  Breckenridge' s  Appeal. 
There  is  but  a  single  assignment  of  error  in  this 
appeal.  It  is  as  follows :  '*  The  Auditor  erred  in 
surcharging  the  account  with  $9314.90,  the 
amount  received  from  J.  C.  Fisher  Sb  Co."  Iq 
order  to  understand  this  assignment,  it  is  neces- 
sary to  state  the  facts  briefly.  Adam  C.  Nutt, 
the  decedent,  over  whose  estate  the  present  con- 
troversy  arises,  died  suddenly  December  24, 
1882.  At  the  time  of  his  death  he  was  cashier 
of  General  Samuel  M.  Bailey,  the  State  trea- 
surer. Immediately  after  his  death  it  was  discov- 
ered that  his  accounts  were  short  in  the  office  of 
State  treasurer,  to  the  extent  of  $42,500.  For 
some  time  prior  to  his  death  he  had  been  specu- 
lating in  oil,  that  is  to  say,  he  was  buying  oil  on 
margins.  At  the  time  of  his  death  he  had  an 
oil  account  with  J.  C.  Fisher  &  Co.  of  Pitts- 
burgh. Owing  to  a  decline  in  oil,  bis  margins 
were  exhausted,  and  there  was  a  small  balance 
against  him  on  the  books  of  Fisher  &  Co.  Had 
the  administratore  closed  the  account  then,  there 
would  have  been  a  loss.  The  State  treasurer, 
believing  that  the  money  of  the  State  had  gone 
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into  this  tranBaction,  and  being  himself  person- 
ally  responsible  for  the  deficit  of  his  cashier,  ad- 
vised and  urged  the  admitiistrators  of  Captain 
Nutt  not  to  close  the  accoant,  but  to  carry  it 
until  oil  shonld  advance,  and  promised  to  margin 
the  account  if  necessary.  The  adminstrators  did 
80 ;  Mr.  Bailey  was  not  called  upon,  and  did  not 
put  up  any  additional  margin  ;  the  price  of  oil 
advanced,  and  as  the  result,  it  was  afterwards 
sold  at  a  profit  of  $9314.90.  This  sum  was  re- 
ceived by  the  administrators  upon  the  settlement 
of  the  account  with  Fisher  Ss  Co.,  and  they  re- 
ceipted for  it  in  their  official  capacity.  Instead 
of  holding  it  for  distribution  as  an  asset  of  Cap- 
tain Nutt's  estate,  they  paid  it  over  to  Mr. 
Bailey.  Upon  the  audit  of  their  account  in  the 
Orphans'  Court  they  were  surcharged  with  this 
sum,  and  it  was  to  this  surcharge  that  the  as- 
signment of  error  refers. 

This  statement  of  the  facts  renders  an  extend- 
ed discussion  of  this  branch  of  the  case  unneces- 
sary. It  is  clear  that  Mr.  Bailey  was  not  entitled 
to  the  money  in  question.  While  it  may  be 
true  that  the  amount  realized  was  f^aved  by  his 
advice  and  suggestion,  the  fact  remains  that  the 
oil  belonged  to  Captain  Nutt's  estate,  and  had 
there  been  a  loss  it  would  have  fallen  upon  the 
estate.  Mr.  Bailey  might  have  secured  the  bene- 
fit of  the  advance  in  the  oil,  had  he  taken  the 
contract  with  the  Fishers  upon  himself  by  a 
transfer  of  the  account.  In  such  case  he  would 
have  become  the  owner  of  the  oil,  and  the  estate 
of  Mr.  Nutt  would  have  had  no  further  responsi- 
bility in  the  matter.  This  he  did  not  do.  He 
merely  ofiered  to  put  up  any  additional  margins 
required,  if  the  administrators  would  continue  to 
carry  the  oil.  He  had  a  strong  notion  to  do  this. 
He  was  a  creditor  of  Mr..  Nutt's  estate  to  a  large 
amount,  and  had  every  inducement  to  make  the 
assets  realize  as  much  as  possible.  Had  he  taken 
an  assignment  of  this  oil  from  the  administrators, 
and  placed  himself  in  CapU  Nutt's  shoes,  he 
would  have  been  in  a  position  to  realize  as  owner 
all  the  benefits  of  a  rise  in  the  price  of  oil.  As 
it  was  he  was  only  entitled  to  share  in  such  bene- 
fits as  a  general  creditor  of  the  estate.  There  is 
no  merit  in  this  assignment. 

2.  Evring's  Appeal,  The  seventh  assignment 
raises  the  only  question  which  requires  notice  in 
this  appeal.  It  is  as  follows :  **  The  Court  erred 
in  overruling  and  dismissing  the  third  exception 
to  the  Auditor's  fourth  report,  which  exception  is 
'  as  follows :  <  The  Auditor  erred  in  allowing  the 
administrators  of  A.  C.  Nutt,  deceased,  the  sum 
of  $5928.75.'  "  This  sum  was  a  dividend  upon 
the  $42,500  which  Oapt.  Nutt  owed  the  State, 
or  rather  State  treasurer  Bailey,  who  had  made 
the  account  good  in  the  State  treasury.  The 
latter  was  therefore  clearly  a  creditor  of  the 
estate  in  that  sum.    The  administrators  of  Nutt 


having  been  surcharged  with  the  $9314.90 
which  they  had  paid  to  Mr.  Bailey,  were  in  equity 
entitled  to  retain  the  dividend  on  the  $42,500. 
In  other  words  they  were  entitled  to  be  subrogated 
to  Mr.  Bailey's  rights  in  this  respect.  Mr.  Bailey 
does  not  object  to  this,  and  ^ould  not  well  do  so, 
and  no  one  else  has  any  right  to  object. 

3.  Ford^$  Appeal, — The  first  assignment  al- 
leges that  the  Court  below  erred  in  not  awarding 
the  $9,314.90  paid  to  accountants  by  Fisher 
Brothers  to  W.  H.  Coldren's  administrator. 
This  assignment  is  based  upon  the  allegation 
that  in  the  matter  of  the  oil  account  with  Fisher 
Brothers,  Captain  Nutt  and  the  said  W.  H.  Col- 
dren  were  co-partners.  Had  such  partnership 
existed  it  is  clear  the  amount  of  profit  realized 
from  the  sales  of  oil  would  have  been  payable  to 
Coldren  as  surviving  partner,  and  after  his  death, 
to  his  administrators.  Unfortunately  for  this 
claim,  it  was  a  claim  merely,  and  was  not  sus- 
tained by  evidence.  There  was  no  testimony  in 
the  case  from  which  an  auditor  or  a  jury  would 
have  been  justified  in  finding  a  partnership.  The 
most  that  can  be  made  of  it  is  that  in  one  or  two 
of  his  letters  to  Mr.  Coldren,  Mr.  Nutt  used  the 
conventional  "  we"  in  referring  to  these  oil  trans- 
actions. The  strongest  illustration  I  can  give 
is  his  letter  of  July  27,  1882,  where  he  says: 
<<  I  think  it  is  a  good  scheme  to  buy  ten  or  twenty 
thousand  at  58,  and  as  it  always  goes  against  us 
at  the  start  be  prepared  to  average  down  until 
we  get  a  full  load.  We  must  have  the  benefit  of 
the  oil  boom  when  it  comes.  Now  I  want  to  go 
down  to  50c.  again  and  we  must  follow  it  down  if 
it  sti^rts  for  that  figure,"  etc.  These  were  merely 
instructions  of  a  principal  to  his  agent.  His  use 
of  the  pronoun  "  we"  was  probably  in  the  ed- 
itorial sense  and  does  not  mean  anything.  It  is 
a  common  thing  to  write  in  this  manner.  Mem- 
bers of  the  Bar  often  use  it  in  writing  to  their 
clients,  or  about  their  clients'  business,  and  would 
doubtless  be  surprised  if  such  expressions  could 
be  used  as  evidence  of  a  partnership.  In  the 
absence  of  any  evidence  that  Coldren  was  per- 
sonally interested  in  these  transactions,  or  that 
he  had  contributed  a  dollar  of  money  in  the 
purchase  of  the  oil,  we  must  regard  the  case  as 
entirely  barren  of  any  proof  of  a  partnership. 

The  decree  is  afiirmed  in  each  case,  and  the 
appeal  dismissed  at  the  costs  of  the  appellants. 

Opinion  by  Paxson,  C.  J.  L.  l.,  jp. 
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Campbell  v.  County  of  Payette. 

Befereneei  to  attomejfi'Ot-law — Act  of  May  14, 
1874  —  Who  may  act  a$  referee — Who  may 
agree  to  such  reference — County  commi$sioner$ 
act  in  a  fiduciary  capacity y  and  omnnot  agree 
to  $Hch  a  reference. 

Only  a  person  who  has  been  admitted  to  practise  in 
the  Sopreme  Conrt  is  a  "  person  learned  in  the  law, 
who  is  cnuhorixed  to  act  as  an  attorney  in  the  Supreme 
Conrt  in  this  State**  within  the  meaning  of  the  Refer- 
ence Act  of  May  14,  1874  (P.  L.  166),.  and  tl^erefore 
a  referenoe  made  to  an  attorney  who  has  not  been  so 
admitted,  is  improvidently  made  and  invalid,  however 
Well  qualified  he  may  be  to  act  as  an  attorney  of  such 
Court. 

Since  the  Act  of  April  22, 1874  (P.  L.  109),  providing 
fbr  the  submission  of  oases  to  the  decision  of  the  Court, 
expressly  excepts  *<  parties  acting  in  a  fiduciary  ca- 
pacity,*' and  since  the  Act  of  May  14, 1874  (P.  L.  166), 
expressly  confers  the  authority  to  refer  cases  to  attor- 
ney s-at- law,  only  on  such  parties  who  **  n>ay  legally 
by  agreement  in  writing  submit  a  case  to  the  decision 
of  the  Court,"  it  follows  that  parties  acting  in  a  fiduci- 
ary capacity  cannot  agree  to  a  submission  of  a  case  to 
an  attomey-at-law. 

The  phrase  "  parties  acting  in  a  fiduciary  capacity,** 
as  used  in  the  Act  of  April  ^  1874  (P.  L.  109),  is  not 
to  be  confined  to  persons  who  are  technical  trustees 
under  appointment  by  will  or  deed,  or  by  the  Court, 
but  includes  county  commissioners,  and  all  other  pub- 
lic officials  who  have  charge  of  the  public  money,  as 
well  as  all  private  trustees  clothed  with  authority 
over  the  property  of  others. 

When  a  reference  under  the  Act  of  May  14,  1874 
(P.  L.  166),  has  been  made  to  a  person  who  has  not 
been  authorised  to  act  as  an  attorney  in  the  Supreme 
Court,  and  by  persons  not  authorised  to  make  such  a 
reference,  to  wit,  county  commissioners,  the  whole 
proceeding  is  void  from  the  beginning,  and  may  be 
set  aside,  even  after  an  award  has  been  made,  on  mo- 
tion of  the  Court  having  original  jurisdiction  in  the 
cause,  although  an  award  of  such  a  referee,  when  duly 
appointed,  is  only  reviewable  by  the  Supreme  Court. 

Error  to  the  CommoD  Pleas  of  Fayette  County. 

Assumpsit,  by  Edward  Campbell  against  the 
county  of  Fayette,  to  recover  compensation  for 
professional  services  rendered  by  him  to  the 
county. 

After  this  action  had  been  brought  the  follow- 
ing agreement  was  filed : — 

And  now,  December  3,  1887,  the  parties  above 
named,  by  their  respective  attorneys,  do  hereby  agree 
to  submit  the  above  cause  to  the  decision  of  Wm.  O. 
Ouiler,  Esq.,  under  the  Act  of  Assembly  of  May  14, 
1S74.  R.  P.  Kbnvsdt, 

Plaintiir*s  attorney. 
A.  D.  BoTD, 

Defendant*s  attorney. 
Subsequently  Mr.  Hopwood  was  substituted 
for  Mr.  Guiler  by  the  following  agreement : — 

January  16,  1888,  on  motion  to  the  Court,  by  agree- 
Bent  of  eoansel  for  both  parties,  Robert  F.  Hopwood, 


Esq.,  is  appointed  referee  in  this  case,  instead  of 
William  G.  Guiler,  Esq.,  who  was  appointed  referee, 
and  since  his  appointment  has  become  counsel  in  the 
case.  W.  Q.  Guilbr, 

Defendant's  attorney. 
R.  P.  Kbkhbdt, 

Plaintiff  *s  attorney. 

Mr.  Hopwood  acted  as  referee  and  filed  his  re- 
port; the  defendant  then  took  a  rule  to  show 
catoe  why  the  above-mentioned  agreement  of 
reference  should  not  be  set  aside,  the  appoint- 
ment of  the  referee  vacated,  and  all  proceedings 
before  said  referee  and  his  report  be  set  aside. 

After  hearing  argument  on  this  rule,  the  Court 
made  the  same  absolute  in  the  following  opinion 
by  EwiNG,  J. : — 

**  On  December  8,  1887,  a  written  agreement, 
signed,  not  by  the  parties,  but  by  their  attorneys, 
to  submit  this  case  to  the  decision  of  Wm.  6. 
Guiler,  Esq.,  under  the  provisions  of  the  Act  of 
May  14,  1874  (P.  L.  166),  was  filed  in  the  pro- 
per  office;  but  before  any  further  action  was 
taken  it  became  impossible,  by  reason  of  a  change 
in  the  board  of  county  commissioners,  and  the 
employment  of  Mr.  Guiler  as  legal  adviser  of  the 
county,  for  Mr.  Guiler  to  act  under  said  agree- 
ment, and  on  January  16,  1888,  by  agreement  of 
the  attorneys,  Robert  F.  Hopwood,  Esq.,  was 
substituted  as  referee.  Nothing  more  was  done 
in  the  case  until  July  dd,  when  written  notice  of 
his  selection  as  referee  was  served  upon  Mr.  Hop- 
wood,  who  at  onoe  accepted  and  took  the  pre- 
scribed oath  before  the  prothonotary,  both  th^ 
acceptance  and  oath  being  written  on  the  back  of 
the  notice  aforesaid,  but  not  filed  in  the  prothono- 
tary's  office  within  twenty  days,  nor,  indeed,  at 
all,  except  as  a  part  of  the  report  filed  August 
28,  being  attached  thereto.  The  referee,  by 
writing  on  said  notice  also,  and  not  filed  within 
the  twenty  days,  appointed  July  14  as  tite  time, 
and  his  office  as  the  place  of  hearing,  without  any 
agreement  between  the  parties  and  himself,  so  far 
as  appears,  to  have  the  hearing  elsewhere  than 
the  place  designated  in  the  Act  of  Assembly, 
viz:  the  court-house.  This  notice  was  served 
upon  the  defendant's  attorney. 

"On  the  day  appointed  for  hearing,  defend- 
ant's counsel  appeared  and  objected  to  the  referee 
proceeding  in  the  case,  alleging  the  agreement  of 
submission  to  be  void  because  the  county  com- 
missioners act  in  only  a  fiduciary  capacity  and 
have  no  authority  therefore  to  make  such  an 
agreement.  This  objection  the  referee  did  not 
consider  valid,  and  the  hearing  proceeded.  At 
the  conclusion  of  the  plaintifi**s  evidence,  appa- 
rently on  the  same  day,  July  14,  defendant's 
counsel  requested  a  continuance  until  he  could 
have  an  opportunity  to  apply  to  Court  to  have 
the  submission  vacated,  which  application  could 
not  be  made  nhtil  September  Term,  beginning 
the  first  Monday  of  September,  the  June  Term 
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being  closed  aboat  the  middle  of  June.  This  re- 
quest the  referee  declined  to  grant,  on  the  ground 
that  the  Court  bad  no  right  or  authority  to  set 
aside  the  agreement.  Again,  on  August  16,  de- 
fendant's counsel  objected  to  the  referee  proceed- 
ing in  the  case,  protested  against  his  action  in 
overruling  the  objections  already  made,  and  re- 
fusing the  continu^ce  requested,  refused  to  offer 
any  testimony,  and  presented  as  a  further  objec- 
tion that  the  said  referee  could  not  act  in  the  case, 
beause  he  is  not  *  authorized  to  act  as  an  attor- 
ney in  the  Supreme  Court  of  this  State."  Mr. 
Hop  wood,  it  is  admitted,  has  never  been  admit- 
ted to  practise  as  an  attorney  in  the  Supreme 
Court,  but  he  overruled  this  objection  on  the 
ground,  not  denied,  that  he  is  '  qualified  for  ad- 
mission to  the  Supreme  Court,'  and  '  authorized* 
in  the  Act  means  '  qualified,'  and  not '  admitted.' 
Therefore  the  referee  proceeded  to  make  out  his 
report,  and  the  same  was  filed  August  23,  1888. 

<<  On  September  5th  the  petition  of  the  county 
commissioners  was  presented  to  the  Court,  setting 
forth  the  main  facts,  and  praying  for  a  rule  on  the 
plaintiff  to  show  cause  why  the  agreement  of 
reference  and  the  proceedings  before  the  referee 
should  not  be  set  aside,  because,  first,  the  county 
commissioners  could  not  make  such  an  agree- 
ment, as  they  act  but  in  a  fiduciary  capacity ;  and 
secondly,  because  Mr.  Hopwood  is  not  authorized 
to  act  as  an  attorney  in  the  Supreme  Court  of  the 
State,  and  therefore  could  not  act  as  referee 
neder  the  said  Act  of  ]!lay  14, 1874.  In  answer 
to  the  rule  granted  upon  this  petition  the  plaintiff 
alleges  that  this  Court  has  no  jurisdiction,  and 
that  the  matters  complained  of  are  all  embodied 
in  exceptions  to  the  report  of  the  referee,  and  can 
only  be  legally  passed  upon  and  disposed  of  by 
the  Supreme  Court.  The  disposition  of  this  rule 
is  the  matter  now  on  hand. 

'<  The  failure  of  the  referee  to  file  his  accept- 
ance and  oath,  and  appointment  of  time  and  place 
of  hearing,  in  the  prothonotary's  office  within 
twenty  days,  and  his  appointment  of  other  than 
the  court-house  as  the  place  of  hearing,  without 
any  agreement  of  the  paities  to  that  effect  appear- 
ing, are  matters  concerning  which  no  question  is 
here  raised.  Nor  is  any  exception  taken  because 
of  the  failure  of  the  parties  to  sign  the  agreement 
of  submission;  and,  consequently,  it  may  be 
taken  for  granted  that  the  attorneys  were  author- 
ized and  directed  by  the  parties  to  make  such 
agreement  for  them.  Were  the  question  raised, 
however,  I  am  inclined  to  think  it  would  invali- 
date the  submission,  for  the  statute  provides  only 
that  '  the  parties  may,  by  written  agreement,' 
^tc,  and  I  don't  see  how  the  agreement  can  well 
appear  to  be  that  of  the  parties  unless  it  is  signed 
by  them.  When  drawn  like  the  one  in  this  case, 
thus, '  the  parties  above  named,  by  their  respec- 
^ve  attorneys,  do  hereby  agree,'  etc.,  and  signed 


by  the  attorneys  alone,  it  appears  rather  as  the 
agreement  of  the  attorneys,  and  the  record  shows 
no  assent  of  the  parties  at  all.  At  all  events  it  is 
bad  practice,  fruitful  of  controversy,  and  may 
occasion  unpleasant  and  troublesome  questions 
between  attorney  and  client,  and  should  be 
eschewed. 

<*  The  first  reason  assigned  why  the  agreement 
of  reference  should  be  set  aside  is  that  the  county 
commissioner^,  representing  the  defendant,  act  in 
a  fiduciary  capacity,  and  therefore  are  not  author- 
ized by  the  Act  of  May  14,  1874,  to  make  such 
an  agreement,  since  said  Act  only  confers  that 
authority  upon  the  parties  who  ^  may  legally,  by 
agreement  in  writing,  submft  a  case  to  the  de- 
cision of  the  Court ;'  and  the  Act  of  April  22, 
1874,  providing  for  the  submission  of  cases  to  the 
decision  of  the  Court,  expressly  excepts  parties 
<  acting  in  a  fiduciary  capacity.'  Chester  County 
V.  Barber  (1  Out.  464)  is  cited  in  support  of  the 
proposition  that  county  commissioners  act  in  a 
fiduciary  character,  and  sustains  the  position  for 
that  case  at  least,  and  it  is  not  necessary  to  ques- 
tion it  here.  But  may  not  parties  *  acting  in  a 
fiduciary  capacity/  <  legally,  by  agreement  in 
writing,  submit  a  civil  suit  or  case  to  the  decision 
of  the  Court  ?'  Is  that  exception  in  the  Act  of 
April  22,  1874,  constitutional?  Is  it  not  an 
attempt  by  the  Legislature  to  limit  the  provisions 
of  section  27,  of  Article  V.  of  the  Constitution  of 
1874?  That  section  declares  that  <  the  parties,' 
without  exception  be  it  noted,  <by  agreement 
filed,  may  in  any  civil  case  dispense  with  trial  by 
jury,'  etc.  A  right  or.  privilege  thus  conferred 
cannot  be  limited  by  legislative  enactment.  The 
Legislature  cannot  say  such  and  such  persons 
shall  enjoy  it,  and  such  and  such  shall  not.  If 
that  provision  in  the  Constitution  means  what  it 
plainly  says,  that  the  parties  in  any  civil  case 
may  submit  it  to  the  decision  of  the  Court,  etc, 
that  embraces  any  and  all  parties,  And  the  ex- 
ception in  the  Act  of  April  22, 1874,  is  unconsti- 
tutional and  void,  and  the  right  thus  to  submit  a 
case  to  the  decision  of  the  Court  is  without  ex- 
ception as  to  the  character  of  the  parties  in  any 
civil  suit.  That  such  is  the  case  seems  to.be 
clear.  It  therefore  follows  that  the  right,  in  fike 
manner,  to  submit  the  decision  of  a  civil  case  to 
a  referee,  under  the  Act  of  May  14,  1874,  is 
without  limitation  as  to  the  character  of  the 
parties  also,  and  that  such  a  submission  is  valid 
in  this  case. 

<*  But,  it  may  be  said,  that  section  of  the  Consti- 
tution does  not  execute  itself  (see  Commonwealth 
V.  Mitchell,  30  Smith,  58),  and  the  Legislature 
only  having  provided  for  carrying  into  execution 
so  far  as  concerns  parties  not  acting  in  a  fiduciary 
capacity,  the  right  is  not  complete  in  such  trus- 
tees. Yet,  would  that  construction  and  effect  be 
given  to  the  Act  of  April  22,  1874,  because  of 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES; 


169 


the  ineffectual  attempt  therein  to  limit  the  right, 
when  the  evident  purpose  of  the  Act  was  to  de- 
clare the  manner  in  which  the  constitutional  priv* 
il^e  should  be  exercised?  Would  i^  not  rather 
be  held  that  annulment  of  the  limitation  left  the 
Act  as  if  such  exception  had  never  been  ex- 
pressed, and,  consequently,  as  broad  and  compre- 
hensive in  its  bearing  as  the  provision  of  the 
Constitution  which  occasioned  it  ?  And  beyond 
this,  the  Constitution  vests  the  right ;  the  legisla- 
tive enactment  only  regulates  the  practice  under 
it.  (Commonwealth  v.  Mitchell,  supra.)  Had 
the  conclusion  been  that  the  defendant  had  no 
right  or  authority  to  make  such  agreement  of  sub- 
mission, the  power  of  the  Court  to  set  aside  the 
agreement  could  hardly  be  doubted  ;  for  then  the 
^reement  would  have  been  invalid,  no  authority 
wocdd  have  been  vested  thereby  in  the  referee 
and  the  jurisdiction  of  the  Court  would  not  have 
been  ousted. 

**The  second  reason  why  the  agreement  should 
be  set  aside  is  that  the  referee  does  not  possess  the 
statutory  qualification  to  act,  not  being  <  author- 
ised to  act  as  an  attorney  in  the  Supreme  Court 
of  this    State.'    As  stated,  the   direct  answer 
made  to  this  by  the  plaintiff  is  that  *  atUhorizedy' 
in  the  Act  means  gualtfied,  and  that  the  referee 
u  so  qualified.     But  authorized  and  qualified  are 
by  no  means  synonymous,  and  have  entirely  dif- 
ferent meanings.     One  may  be  qualified  to  fill 
any  position  and  to  discharge  anv  duties,  and  yet 
have  no  authority  whatever  to  do  so.    And  one 
may  be  qualified  by  having  complied  fully  with 
the  requirements  of  Rule  VI.  of  the  Supreme 
Court,  as  the  referee  states  in  his  case,  and  yet 
be  refused  admission  as  an  attorney  of  that  Court. 
And  no  one  is  *  authorized  to  act  as  an  attorney 
in  the  Supreme  Court  of  this  State'  unless  that 
Court  has  conferred  the  authority.     The  admis- 
sion of  an  attorney  is  a  judicial  act,  and  the  Judges 
of  the  Supreme  Court  have  exclusive  jurisdiction 
in  respect  thereto  in  that  Court.     This  authority 
is  conferred  by  section  68  of  the  Act  of  April  14, 
1834.     Until  the  Judges  of  the  Supreme  Court 
have  passed  upon  the  application  of  an  attorney 
for  admission  to  that  Court  and  pronounced  a 
favorable  decision,  and  the  applicant  has  taken 
the  prescribed  oath,^  he  is  not  '  authorized  to  act 
as  an  attorney'  therein.     It,   therefore,  follows 
that,  no  matter  how  well  qualified  or  competent 
the  referee  in  this  case  may  be  to  act  as  an  at- 
torney in  the  Supreme  Court,  yet  never  having 
been  admitted  as  an  attorney  of  that  Court,  he  is 
not  authorized  to  act  as  an  attorney  therein. 
And,  if  not  so  authorized,  it  is  not  questioned 
that  be  could  not  act  as  referee  in  a  case  sub« 
mitted  under  the  Act  of  May  14,  1874.     It  is  re- 
mariLed,  however,  that  there  is  no  reason  for  em- 
bodying such  a  provision  or  requirement  as  the 
qualification  of  the  referee  in  the  Act,  but  this  ob- 


servation overlooks  the  fact  that  the  decision  of 
such  referee  is  reviewable  directly  and  only  by 
the  Supreme  Court,  and  that  the  legislature  must 
have  had  in  view,  if  no  other  reason,  the  fitness 
of  things,  in  determining  that  the  Supreme  Court 
should  not  thus  be  called  upon  to  review  the  de- 
cision of  any  one  not  an  officer  of  that  Court. 
This  provision  establishes  a  direct  connection,  at 
least,  between  the  two  tribunals. 

**  But,  it  is  strenuously  insisted  that  this  Court 
cannot  interfere  to  set  aside  the  submission  even 
if  the  referee  be  disqualified  to  act ;  that  the  Court 
in  which  the  suit  is  pending  can  only  thus  act  for 
the  three  causes  specified  in  the  sixth  section  of 
the  Act.  Admitting  that,  so  far  as  a  submission 
valid  in  the  first  place  is  concerned,  yet  cannot 
the  lower  Court  certainly  declare  null  and  void 
an  invalid  submission  ?  If  an  effort  to  submit  a 
cause  under  this  Act  be  made  and  the  provision 
of  the  Act  not  complied  with  in  the  agreement, 
surely  the  Court  where  the  cause  is  pending  can 
annul  the  agreement,  for  the  authority  conferred 
by  the  statute  would  not  then  have  legally  vested 
in  the  referee,  and  the  jurisdiction  of  the  Court 
would  not  be  ousted. 

<*  Here  it  may  be  said  that  the  original  agree- 
ment was  valid,  since  Mr.  Guiler  was  qualified 
to  act  as  referee,  and  that  thus  the  jurisdiction  of 
the  Court  was  lost.  So  be  it,  but  when  Mr. 
Guiler,  before  notice  of  his  appointment  was 
served  upon  him  or  any  action  at  all  taken  under 
the  agreement,  became  defendant's  coun^l, 
then  it  'became  impossible  for  him  to  act'  as 
referee,  and  the  jurisdiction  of  the  Court  vested 
again  by  the  very  terms  of  the  Act  itself.  And 
the  jurisdiction  of  the  Court  having  thus  vested, 
so  that  the  agreement  could  be  set  aside  upon  the 
application  of  a  party  in  interest,  after  notice,  it 
was  not  again  ousted  by  the  substitution  by  the 
parties  as  referee  of  a  perton  not  qualified  to  acf, 
for,  as  has  been  said,  the  disqualification  of  the 
referee  would  prevent  the  authority  conferred  by 
the  statute  from  vesting.  This  would  be  the 
case  even  if  the  disqualification  of  the  referee, 
unknown  before  and  discovered  after  his  appoint- 
ment, does  not  itself  come  within  the  spirit,  if 
not  the  letter,  of  the  second  ground  specified  in 
the  Act  for  the  Court's  interierence,  viz :  when 
*  it  becomes  impossible  for  him,  the  referee,  to 
act.'  True,  it  does  not  strictly  here  'become' 
impossible  for  him  to  act,  since  the  disqualifica- 
tion existed  before  his  appointment ;  but  the  £eu2t 
of  that  disqualification  '  becomes  known'  subse- 
quently, so  as  to  possibly  bring  the  case  within 
the  spirit,  at  least,  of  that  provision. 

"  Again  it  is  said  that  this  rule  should  be  dis- 
charged, even  if  the  Court  had  the  power  to 
decree  otherwise,  because  the  very  points  here 
treated  are  embodied  in  exceptions  filed  to  the 
report  of  the  referee  and  can  be  passed  upon  by 
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the  Supreme  Court.  This  view  of  the  case 
would  be  adopted  very  willingly  if  it  were  not 
that,  believing  this  Court  to  have  the  power, 
under  the  circumstances  of  this  case^  to  set  aside 
this  agreement,  it  then  becomes  the  duty  of  the 
Court,  since  application  for  that  purpose  has  been 
made  by  one  of  the  parties,  to  do  so ;  and  were 
it  not  also  that,  possibly  the  Supreme  Court 
might  think,  since  the  submission  of  the  case  to 
the  referee  is  defective  and  illegal,  that  their 
jurisdiction  under  the  Act  does  not  extend  so  far 
as  to  correct  that  feature ;  but  only  to  a  review 
of  the  rulings  and  judgment  of  the  referee,  and 
that  this  Court  is  the  proper  place  to  have  any 
such  remedy  as  demanded  administered.  More- 
over, if  the  view  of  the  case  hero  taken  is  erro- 
neous, by  making  this^rule  absolute,  an  opportu- 
nity is  thereby  afforded  to  have  the  Supreme 
Court  to  correct  the  error  on  review  and  declare 
clearly  the  law  upon  the  point  here  raised. 

<^  For  the  reasons  here  given  the  rule  is  made 
absolute." 

The  Court  then  entered  the  following  order. 
<<And  now,  December  17,  1888,  this  matter 
having  been  argued  by  counsel  and  fully  con- 
sidered, it  is  hereby  ordered  and  directed  that 
the  rule  to  show  cause,  etc.,  be  made  absolute, 
the  agreement  of  submission  and  all  proceedings 
thereunder  vacated  and  set  aside,  and  the  case 
restored  to  its  place  on  the  issue  docket,  the  costs 
incurred  by  the  reference  to  be  taxed  as  part  of 
the  costs  in  the  case  and  abide  the  event  of  the 
suit." 

Thereupon  the  plaintiflT  took  this  writ,  assign- 
ing for  error  the  above  order  of  the  Court. 

i?.  P.  Kennedy^  for  plaintiff  in  error. 

W.  G,  Guilevy  for  defendant  in  error. 

May  27,  1889.  The  Court.  The  plaintiff 
brought  this  action  in  the  Court  below  to  recover 
compensation  for  professional  services  to  the  county 
of  Fayette.  By  agreement  of  counsel,  in  writing, 
the  case  was  referred  to  a  member  of  the  Bar,  under 
the  provisions  of  the  Act  of  May  14, 1874  (P.  L. 
166).  The  referee  made  an  award  in  favor  of 
the  plaintiff  in  the  sum  of  $2202.66.  Upon  the 
petition  of  the  county  commissioners,  the  Court 
below  granted  a  rule  on  the  plaintiff  to  show 
cause  why  the  <*  agreeiAent  of  reference  should 
not  be  set  aside,  the  appointment  of  the  referee 
vacated,  and  all  proceedings  before  said  referee, 
and  his  report  be  set  aside." 

This  rule  was  made  absolute  by  the  Court,  and 
this  action  is  the  matter  complained  of  here. 
The  ruling  of  the  learned  Judge  can  be  sustained 
upon  two  grounds.  The  first  section  of  the  Act 
of  1874,  under  which  this  reference  was  made, 
provides,  '*  That  in  all  civil  suits  or  cases  which 
the  parties  may  legally,  by  agreement  in  writing, 
submit  to  the  decision  of  the  Court  in  any  county 


or  city  of  this  Commonwealth,  the  parties  may, 
in  like  maoner,  by  written  agreement,  submit 
the  case  to  the  decision  of  any  person  learned  in 
the  law,  who  is  authorized  to  act  as  an  attorney 
in  the  Supreme  Court  in  this  State."  It  was  ad- 
mitted that  the  learned  referee  in  this  case  bad 
never  been  authorized  to  act  as  an  attorney  in 
this  Court,  however  well  fitted  be  may  be  to  do 
so.  The  Act  does  not  say  that  the  referee  must 
be  qualified  to  act  as  an  attorney  in  the  Supreme 
Court,  but  that  he  must  be  *<  authorized"  to  so 
act.  There  is  a  wide  distinction  between  these 
words.  However  well  qualified  an  attorney  may 
be  for  admission  to  the  bar  of  this  Court,  he  can 
only  be  authorized  to  act  as  such  by  an  order  of 
admission,  and  this  can  only  be  done  by  the 
Court.  We  are  of  opinion  that  the  learned 
referee  was  not  entitled  to  act  under  the  Act  of 
Assembly.  It  follows  that  the  appointment  was 
im providently  made,  and  his  award  had  no  ya- 
lidity. 

There  Is,  however,  another  ground  which  we 
think  equally  fatal.  It  will  be  noticed  that  the 
Act  of  May  14,  1874,  only  confers  the  authority 
to  refer  upon  such  parties  who  "  may  legally,  by 
agreement  in  writing,  submit  a  case  to  the  decision 
of  the  Court."  The  county  commissioners,  repre- 
senting the  people  of  the  county,  and  having  the 
control  of  their  funds,  act  in  a  fiduciary  capacity 
(Chester  County  v.  Barber,  97  Pa.  455).  The 
Act  of  22d  April,  1874  (P.  L.  109),  providing 
for  the  submission  of  cases  to  the  decision  of  the 
Court,  expressly  excepts  parties  acting  in  a  fidu- 
ciary capacity.  We  do  not  think  this  exception 
is  to  be  confined  to  persons  who  are  technical 
trustees  under  appointment  by  will  or  deed,  or  by 
the  Court.  The  words  are  to  be  used  in  their 
broad,  popular  meaning,  as  best  calculated  to 
carry  out  the  object  of  the  Legislature.  The  lan- 
guage is  comprehensive  enough  to  include  county 
commissioners,  and  all  other  public  officials  who 
have  charge  of  the  public  money,  as  well  as  all 
private  trustees  clothed  with  authority  over  the 
property  of  others.  We  think  the  exception  ap- 
plies with  especial  force  to  county  commissioners, 
and  its  object  was  evidently  to  prevent  the  money 
of  the  public  being  parted  with  in  such  cases  as 
this,  until  the  right  thereto  has  been  established 
by  the  verdict  of  a  jury. 

We  do  not  attach  much  weight  to  the  argu- 
ment that  the  Court  below  had  no  power  over 
the  award ;  that  it  could  only  be  reviewed  here. 
There  would  have  been  more  force  in  this  posi- 
tion had  there  been  a  legal  reference  and  a  legal 
award.  But  the  whole  proceeding  was  abortive, 
and  the  Court  below  had  ample  power  to  set  it 
aside. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  0.  k.  z. 
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Common  Pleas. 


C.  p.  No.  1.  Jan.  '89. 

Wright  et  aL  v.  Warren  Lu  Ewen  and 

Win.  H.  C.  Kerlin,  trading  as  Ewen, 

Kerlin  &  Co« 

AitCLchnunt — Partner ship-^Power  of  one  part- 
ner  to  confess  fudgment-^Act  of  i86g — Affi- 
davit for  attachment f  sufficiency  of-^An  affi* 
davit  cUIeging  that  part  of  a  debt  was  fraudu^ 
leniiy  contracted  is  not  sufficient  to  sustain  an 
attcuhment  under  the  Act  of  iBd^^-The  con- 
fession of  judgments^  by  one  partner  ^  in  favor 
of  creditors  of  the  firm  ^  does  no^  constitute  a 
fraudulent  assignment  of  the  firm  property ^ 
such  as  contemplcUed  by  the  Act  of  i86p — 
Lennig  v.  Senior ^  2/.  Weekly  Notes,  j/p, 
approved  and  followed. 

Rule  to  dissolve  attachment. 

This  was  an  attachment  under  the  Act  of 
1869.  * 

The  affidavit  of  one  of  plaintiffs'  firm,  set 
forth  that  the  defendants  were  justly  indebted  to 
plaintiffs  in  the  sum  of  I4707.50  for  goods  sold 
and  delivered.  That  said  sum  was  composed  of 
the  folio wing^  items :  No.  i,  for  ^446; 88;  No. 
2,  $641.05  ;  No.  3,  $783.86^  No.  4,  $2835.71— 
the  debts  contained  in  items  Nos.  i,  2,  and  3, 
amounting  to  $^619.27,  were  fraudulently  con- 
tracted by  means  of  defendants*  false  representa- 
tions as  to  their  credit  and  resources. 

The  affidavit  further  set  forth  that  defendants 
have  assigned  and  disposed  of  the  firm  property 
l^  fraudulently  confessing  judgments  for  debts 
other  than  firm  debts,  with  intent  to  defraud  the 
firm  creditors — the  said  confessions  of  judgment 
having  been  made  in  the  firm's  name  by  Ewen, 
one  of  the  partners,  without  the  consent  of  his 
co-partner  Rerlin. 

De  Forrest  Ballou^  for  rule. 

A.  Sydney  Biddle^  contra. 

April  27,  1889.  The  CotJRT.  (After  stating 
the  facts. )  If  this  attachment  can  be  sustained,  it 
most  be  done  under  the  two  allegations  which 
are  set  forth  in  the  affidavit  on  which  the  writ 
issued.  First,  that  the  debt  was  fraudulently 
contracted,  and  second,  that  the  defendants 
have  assigned  and  disposed  of  the  firm  property 
by  fraudulendy  confessing  judgments  for  debts 
other  than  firm  debts,  with  the  intent  to  defraud 
the  firm's  creditors.  The  said  confession  of  judg- 


ments having  been  made  by  Ewen,  without  the 
consent  of  his  partner,  Kerlin,  in  the  firm  name. 

In  support  of  the  motion  to  dissolve  the  attach* 
ment,  the  contention  of  the  defendant,  Ewen, 
is,  that  in  so  far  as  the  allegation  that  the  debts 
were  fraudulendy  contracted  is  concerned,  that 
the  averments  of  the  affidavit  do  not  meet  the 
requirement  of  the  statute,  because  of  the  limi- 
tation of  fraud  in  contracting  the  debts,  which 
is  contained  in  the  statement  that  '<the  debts 
mentioned  in  paragraphs  numbered  i,  2,  and  3 
thereof  were  fraudulently  contracted,  on  false 
representations  as  to  the  credit,  assets,  and  prop- 
erty  of  the  firm,  made  by  one  of  the  members 
thereof." 

The  claim  made  by  the  plaintiff  firm,  as  stated 
above,  aggregates  I4707.50,  while  the  debts  as- 
serted to  have  been  fraudulently  contracted 
amount  to  the  sum  of  but  $3619.27.  The  Act  of 
1869  authorizes  an  attachment  to  issue  when  it 
is  averred  in  the  affidavit  that  the  defendant 
fraudulently  contracted  the  debt  or  incurred  the 
obligation  for  which  such  claim  is  made.  Not 
that  the  debt  or  obligation  was  only  in  part 
fraudulently  contracted,  but  when  the  debt,  to 
secure  which  the  property  of  the  defendant  is 
sought  to  be  attached,  was  tainted  with  a  fraud 
practised  by  thexlefendant  when  the  contract  was 
entered  into.  We  do  not  know  of  any  case  in 
which  this  point  has  been  decided,  but  in  Fernau 
et  al,  V.  Butcher  et  aL  (3  Amerroan,  293),  the 
same  question  was  raised.  The  debt  for  the  re- 
covery of  which  the  attachment  issued  amounted 
to  $506.74,  of  which  amount,  it  was  charged  in 
the  affidavit,  that  $279.73  had  been  fraudulently 
contracted.  In  the  opinion  of  the  Court,  Mer- 
CUR,  C.  J.,  says:  ««In  the  view  taken  of  other 
questions  which  rule  the  case,  it  is  not  necessary 
to  decide  whether  an  attachment  will  lie  when 
the  affidavit  charges  fraud  as  to  only  a  part  of 
the  debt.  The  writ  goes  out  claiming  the  whole 
debt  as  an  entirety.  K  it  can  be  so  used  as  to 
obtain  possession  of  property  to  pay  a  debt,  con- 
cerning a  large  portion  of  which  no  fraud  is 
alleged,  the  whole  purpose  and  spirit  of  the 
statute  will  be  perverted."  The  opinion  which 
the  Court  entertained  on  this  point  is  plainly  ap- 
parent in  the  language  quoted,  though  the  deci- 
sion of  the  cause  was  not  ruled  upon  this  ground. 
The  remedy  under  the  Act  of  1869  is  special, 
and  not  according  to  the  course  of  the  common 
law ;  its  provisions  should  therefore  be  stricdy 
followed.  There  is  no  hardship  in  requiring  a 
plaintiff  to  keep  within  the  spirit  of  the  Act,  and, 
indeed,  to  conform  to  its  letter;  to  do  other- 
wise,  in  the  language  of  the  Supreme  Court,  the 
whole  purpose  and  spirit  of  the  Act  would  be 
perverted. 

Thetestimony  of  Young,  of  the  former  firm  of 
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Young,  Ewen  &  Co.,  and  of  Kerlin,  of  the  de- 
fendant firm,  is  most  positive  that  "virhen  they 
represented  to  the  plaintiffs  that  the  amount,  of 
capital  in  the  6nn  of  Young,  Ewen  &  Co.  at  the 
risk  of  the  business  was  about  119,000,  and  that 
it  had  been  reduced  when  the  new  firm  was 
formed  to  the  amount  of  I2800  only,  that  they 
stated  what  they  believed  to  be  the  truth.  That 
when  these  representations  were  made  they  re- 
garded the  1 7000  put  in  the  firm  by  Ewen  as 
his  contribution  to  the  capital  of  the  firm.  They 
believed  it  to  be  money  which  belonged  to  him, 
or  had  been  procured  on  his  individual  credit 
and  put  into  the  firm  as  his  share  of  the  capital 
at  the  risk  of  the  business.  They  say  they  did 
not  then  know,  nor  had  they  at  that  time  any 
reason  to  believe,  that  Ewen  had  borrowed  the 
money  from  his  mother  on  the  credit  of  the  firm, 
or  that  he  had  confessed  a  judgment  to  her  in 
the  name  of  the  firm.  They  deny  fraudulent 
design  in  making  the  statements  testified  to  by 
Frank  L.  Webb,  as  manager  of  the  firm  of  Peter 
Wright  &  Sons,  which,  according  to  his  testi- 
mony, and  the  testimony  of  William  R.  Wright, 
were  the  basis  of  the  credit  given  to  the  firm  of 
Young,  Ewen  &  Co.,  and  Ewen,  Kerlin  &  Co., 
and  without  which  statements  the  merchandise 
in  qitestion  would  not  have  been  sold  to  either 
firm.  Mr.  Wright's  testimony  is,  that  Young 
stated  to  him  that  the  capital  at  the  risk  of  the 
business  was  over  |io,ooo,  and  that  no  state- 
ments were  made  to  him  personally,  by  either 
member  of  the  firm  of  Ewen,  Kerlin  &  Co.,  of 
their  standing  from  the  time  of  the  formation 
of  their  partnership.  His  allegation  is,  that  the 
two  firms  were  given  credit  in  consequence  of 
the  statements  made  to  Mr.  Webb  and  those 
made  to  himself  by  Young,  and  the  trade  re- 
ports, a  copy  of  which  was  sent  to  the  plaintiffs. 
But  there  is  in  all  this  no  contradiction  of  the 
positive  testimony  of  Young  and  of  Kerlin,  that 
what  they  said  they  believed  to  be  true.  If  this 
is  a  correct  statement,  and  it  has  not  been 
shown  to  be  untrue,  however  divergent  it  may 
have  been  from  the  facts  p  they  existed  at  the 
time,  it  follows  that  the  debts  were  not  fraudu- 
lently contracted.  We  speak,  of  course,  of  the 
case  as  it  stands  before  us,  considered  under  the 
first  allegation  contained  in  the  affidavit,  weighed 
and  judged  by  the  evidence  in  the  cause. 


As  to  the  secohd  reason  given  in  the  affidavit 
to  support  the  attachment,  that  the  defendants 
had  assigned  and  disposed  of  the  firm  property 
by  fraudulently  confessing  judgments  for  debts 
other  than  firm  debts,  with  the  intent  to  defraud 
the  firm's  creditors,  we  are  of  the  opinion  that 
the  confession  of  judgment  in  hyor  of  creditors 
who  claim  to  be  creditors  of  the  firm,  and  who 
are  admitted  to  stand  in  that  relation  to  the  firm 
by  the  partner  who  confesses  the  judgments  in 
their  favor,  does  not  constitute,  under  the  Act 
of  1869,  an  assignment  and  disposition  of  prop- 
erty such  as  is  contemplated  by  the  Act. 

We  at  one  time  inclined  to  a  difierent  view  of 
this  question,  but,  on  further  reflection,  I  agree 
with  the  opinion  of  Common  Pleas  No.  3,  as  ex- 
pressed by  FlNLETTKR,  P.  J.,  in  the  case  of 
Lennigv.  Senior  (21  Webicly  Notes,  379),  that 
inasmuch  as  a  confessed  judgment  cannot  be 
presumed  to  be  fraudulent,  its  validity  cannot  be 
attacked  in  a  proceeding  of  this  character. 

Judgments  may  be  attacked  by  persons  having 
the  right  to  question  their  validity,  and,  on  suffi- 
cient cause  shown,  they  may  have  an  issue  raised 
to  inquire  into  their  legality  and  honesty,  but 
they  cannot  be  attacked  collaterally  in  a  proceed- 
ing instituted  under  the  Act  of  1869. 

But  besides  this  ground  of  objection  to  the 
second  averment  of  the  affidavit,  we  think  the 
allegation  of  fraudulent  assignment  and  disposal 
of  property  of  the  defendant  firm  is  not  given 
with  sufficient  precision  or  certainty.  What 
judgments  are  chargeable  with  the  imputed  fraud 
is  not  stated;  the  entire  statement  is  made  in  the 
most  genersU  terms.  It  was  not  necessary  that 
the  charge  should  be  made  otl^rwise  than  m  the 
terms  of  the  Act,  but  when  a  plaintiff  assumes  to 
state  specific  acts  as  constituting  the  basis  of  the 
complaint  which  supports  an  attachment,  he 
should  not  deal  in  vague  and  indefinite  generali- 
ties, but  should  state  his  case  with  at  least  a 
reasonable  degree  of  particularity  and  clearness. 
This  has  not  been  done  in  the  portion  of  the 
affidavit  now  under  consideration,  and  in  the  case 
of  Biddle  v.  Black  (3  Outerbridge,  380),  this  was 
held  to  be  a  fatal  defect. 

For  the  reasons  stated  above  the  attachment 
is  dissolved. 

Opinion  by  Aluson,  P.  J.  w.  w.  s. 
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Vol.  XXIV.]    FRIDAY,  JUNE  7, 1889.        [No.  6. 

5>upveme  Court* 

Jan.  '88,  68.  Febniary  26,  1889 

Hill,  Keiser  &  Co.  v.  Stetler  et  al. 

Limited  partnership  ^^^  Act  of  June  2,  1874— 
Qmstructtan  of —  Compliance  with  —  Whe$i 
parties  not  entitled  to  benefit  of 

In  order  to  oonstitiite  a  yalid  organization  nnder  the 
Limited  Partnership  Act  of  June  2,  1874  (P.  L.  271), 
it  ia  necessary  that  the  association  in  entering  npon 
iiA  bosiness  life  should  have  in  its  treasury  the  capital 
or  80  much  thereof  as  the  recorded  certificate  endows 
it  with  at  the  outset,  and  the  balance  remaining  un- 
paid, in  aooord&noe  with  the  terms  of  the  certificate, 
ihonld  appear  upon  the  stock  subscription  book,  so 
that  a  cAditor,  or  any  one  interested  to  know,  can 
determine  whether,  and  to  what  extent,  the  new 
bosinew  agen<7  is  entitled  to  credit. 

If  no  capital  has  been  put  into  such  association,  and 
there  is  no  actual  cash  with  which  to  begin  business, 
the  association  has  no  right  to  record  the  certificate, 
and  to  do  so  is  a  firaud  upon  the  law  and  upon  the  public. 
A  portion  of  the  capital  must,  under  the  Act,  be  actually 
paid  in  at  the  time  the  oertiiioate  is  filed,  and  unless 
this  \i  done,  the  recording  of  the  certificate  is  not 
anthorized  by  law,  and  can  give  no  business  life  to  the 
aMociation. 

Three  parties  executed  and  recorded  a  certificate  of 
organixation  under  the  Limited  Partnership  Act  of 
Jane  2, 1874  (P.  L.  271),«taUng  that  the  toUl  amount 
of  the  capital  was  $26,000,  ''payable  in  lawful  money 
upon  the  execution  hereof."  Said  parties  began  busi- 
n«6  without  in  fact  paying  any  part  of  their  said  sub- 
Kriptions,  and  thereafter  entirely  failed  to  pay  them. 
No  mbscription  list  book  was  kept  or  signed,  but 
business  was  done  under  the  name  of  the  organisation 
M  set  forth  in  the  statement : 

Hdd^  that  this  was  not  a  oomplianoe  in  good  faith 
vith  the  requirements  of  the  Act  of  1874,  and  that  the 
parties  were  liable  as  general  partners. 

A  fourth  party  some  time  after  the  organisation  as 
iforesaid  purchased  shares  in  the  association,  and 
paid  for  them  to  the  treasurer  at  their  par  value.  The 
■took  was  not  bought  hj  him  from  any  one  of  the 
original  parties.  He  subsequently  became  one  of  the 
aanagers  of  the  association  : 

Bdd^  that  he  was  chargeable  with  notice  of  the 
Banner  in  whi<^  the  association  had  been  organised, 
and  of  the  failure  to  comply  in  good  faith  with  the  Act 
of  1874,  and  that  therefore  he  was  liable  as  a  general 
partner  in  like  manner  as  the  other  partners  for  all 
debts  oontraoted  after  he  became  a  member  of  the 
tModatkn. 

Pazsov,  C.  J.y  and  Mitchxll,  J.,  dissent. 

Error  to  the  Common  Pleaa  of  Lackawanna 
Coimtj. 


Assumpsit)  by  Hill,  Keiser  &  Co.,  Limited, 
against  S.  N.  Stetler,  E.  L.  Fuller,  R.  W.  Arch- 
bald,  and  Theodore  Strong,  copartners,  doing 
business  as  th^^Amitj  Coal  Company,  Limited. 

The  facts  of  the  case,  as  they  appeared  on  the 
trial,  before  Hand,  P.  J.,  are  fully  stated  in  the 
former  report  (21  "Wbkklt  Notes,  255). 

A  nonsuit  was  granted,  which  the  Court  in 
banc  refused  to  take  off.  Whereupon  the  plain- 
tiffs took  this  writ,  assigning  for  error  the  above 
action  of  the  Court.  The  Supreme  Court,  on 
April  2,  1888,  in  an  opinion  by  Williams,  J. 
(Trdnket  and  Clabk,  JJ.,  being  absent),  re- 
versed the  judgment,  and  awarded  a  venire  facias 
de  novo.  Subsequently  a  reargument  was  or. 
dered. 

William  H.  Jetsup  and  John  G.  Johnson  (JSd' 
ward  B,  Sturges  and  William  Strong  with  them), 
for  defendants  in  error. 

The  Act  c^'  1874  is  a  wise  one,  and  should  not 
be  defeated  by  the  imposition  of  requirements  and 
penalties  not  prescribed  by  it  The  tendency  of 
modem  judicial  decisions  is  against  the  holding 
liable  as  partners  those  who  are  not  really  such, 
unless  they  bold  out  to  the  world  the  appearance 
of  being  partners. 

1  Lindley  on  Partnership,  *19. 

Hart  V.  Kelley,  2Norris,  286. 

Cox  V.  Hickman,  8  H.  of  L.  Cas.  267. 

Parties  who  comply  with  the  conditions  of  the 
Act  of  1874  as  to  the  execution  and  recording  of 
the  prescribed  certificate  ought  only  to  be  held 
liable  as  partners  in  case  of  fraud.  In  the  present 
case  all  the  prerequisite  conditions  of  non-liability 
were  complied  with,  and  the  statement  was  true 
in  every  particular.  The  plaintiffs  were  not  mis- 
led or  deceived.  They  knew  they  were  dealing 
with  a  limited  association.  They  gave  credit  to 
it  as  such.  All  the  goods  they  furnished — ex- 
cept, possibly,  one  small  order — were  furnished 
on  written  orders  of  the  Amity  Coal  Company, 
Limited^  The  burden  of  proof  is  therefore  on 
them  to  show  that  the  d^endants  are  general 
partners. 

Whildin  v.  Bullock,  4  Wbbklt  Notbs,  234. 

Everett  Warren  and  J,  Vaughan  Darling  {Ed* 
ward  N.  Willard  and  Charles  H.  Welles  with 
them),  for  plaintiffs  in  error.* 

In  order  to  obtain  the  advantages  of  limited 
liability  provided  by  statute,  there  must  be  a 
strict  compliance  with  statutory  requirements. 
Eliot  V.  Himrod,  108  Pa.  569. 
Appeal  of  Hite  Nat.  Gas.  Co.,  118  Id.  436. 
Lauder  v.  Logan,  Qregg  &  Co.,  22  Wsxklt  Notes, 
529. 

It  is  the  duty  of  a  party,  on  becoming  a 
member  of  such  a  concern,  to  inform  himself 
within  a  reasonable  time  of  the  true  state  of  facts 
with  respect  to  the  organization  and  prospectus 
of  the  company.  Failing  to  do  80«  he  is  held  to 
have  waived  any  rights  which  be  might  have  had 
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if  he  had  examined,  and  then  affirmed  or  repu- 
diated the  contract  of  membership. 

Oakes  v,  Fnrquand,  L.  R.  2  Bog.  k  Ir.  Ga^.  825. 
In  re  Kinoaid's  Case,  L.  R.  2  Ch.  412. 

May  29,  1889.  The  Court.  The  persons 
comprising  a  partnership  may  agree  with  each 

-  other  to  invest  a  certain  fixed  sum  in  the  com- 
mon venture,  and  no  more.  Such  an  agree- 
ment may  limit  the  interest  of  each  in  the  prop- 

^  erty  and  profits  of  the  firm,  but  it  will  not  limit 
the  liability  of  any  for  the  firm  debts.  Each  member 
will  be  individually  liable  for  the  entire  indebted- 
ness of  the  firm.  The  Act  of  1874  was  passed  to 
relieve  against  the  risk  and  inconvenience  attend- 
ing general  partnerships,  by  providing  a  mode  by 

^  which  individuals  might  invest  a  fixed  sum  in  a 
business  enterprise  without  liability  to  loss  be- 
yond the  sum  so  invested.  The  method  provided 
is  the  creation  of  a  new  artificial  person  to  be 
called  a  joint  stock  association,  having  some  of 
the  characteristics  of  a  partnership  and  some  of 
a  corporation. 

The  process  by  which  this  new  organization  is 
brought  into  business  existence  is  plainly  laid 
down  in  the  statute.  Three  or  more  persons 
may  agree  to  form  such  an  association.  They 
must  put  their  agreement  in  writing,  in  the  form 
not  of  a  contract  with  each  other,  but  of  a  certifi- 
cate for  the  information  of  the  public. 

This  must  be  signed  by  every  member  of  the 
association,  and,  as  a  further  assurance  of  its 
truth,  it  must  be  acknowledged  by  them.  It  must 
set  out,  among  other  things,  the  names  of  the 
persons  uniting  in  the  enterprise,  and  the  name 
by  which  the  new  artificial  person  is  to  be  known ; 
the  total  capital  subscribed  and  the  amount  sub- 
scribed by  each  member,  and  a  statement  show- 
ing when  and  how  it  is  to  be  paid.  When  the 
certificate  has  been  prepared  and  signed  and  ac- 
knowledged,'and  when  the  payment  of  capital 
into  the  treasury  has  been  made  in  accordance 
with  its  terms,  the  preliminary  work  of  organiza- 
tion is  completed,  and  the  association  is  ready 
to  be  called  into  life  by  the  organic  act,  the  re- 
cording of  the  certificate.  This  gives  it  existence 
and  a  name  in  the  business  world.  Thencefor- 
ward the  promoters  cease  to  act  as  individuals  or 
as  partners  in  the  common  business,  but  through 
and  in  the  name  andupon  the  credit  of  the  joint 
stock  association.  When  the  association  enters 
upon  its  business  life,  it  should  have  in  its  treasury 
the  capital,  or  so  much  thereof  as  the  recorded 
certificate  endows  it  with  at  the  outset,  and  the 
balance  remaining  unpaid,  in  accordance  with  the 
terms  of  the  certificate,  should  appear  upon  the 
stock  subscription  book  provided  tor  by  the  Act, 
so  that  a  creditor  or  any  one  interested  to  know 
could  determine  whether  and  to  what  extent  the 
new  business  agency  was  entitled  to  credit. 


In  the  case  of  business  corporations,  the  certi- 
ficate that  at  least  ten  per  cent,  of  the  subscribed 
capital  has  been  paid  in  goes  to  the  governor, 
and  he  then  issues  letters-patent,  which  impart 
life  to  the  corporation.  In  the  case  of  joint  stock 
aBsociations,  the  members  are  trusted  by  the  law 
to  certify  directly  to  the  public  without  the  inter- 
vening agency  of  the  governor,  and  thus  to  give 
life  to  their  own  creature.  Under  such  circum- 
stances the  Courts  should  require  absolute  good 
faith  and  an  honest  compliance  with  the  law  from 
those  who  claim  exemption  from  individual  lia- 
bility as  members  of  a  joint  stock  association.  If 
no  capital  has  been  put  into  the  concern,  no  actual 
cash,  with  which  to  begin  business,  it  has  no  right 
to  begin  business.  The  subscribers  have  no  right 
to  record  the  certificate,  and  to  do  so  is  a  fraud 
upon  the  law  and  a  fraud  upon  the  public.  We 
do  not  say  that  the  entire  capital  must  be  paid 
down.  The  law  does  not  say  so,  but  seems  to 
contemplate  a  payment  by  instalments.  What 
we  do  say  is,  that  until  some  part  of  the  capital 
has  been  paid  in  conformity  with  the  certificate, 
the  recording  of  the  certificate  is  not  authorized 
by  the  law,  and  can  give  no  business  life  to  the 
limp  and  empty  frame  work  of  the  association. 

In  analogy  to  the  business  corporations  of  the 
State,  ten  per  cent,  of  the  subscribed  capital  would 
seem  to  be  the  minimum  amount  to  be  actually 
provided  for  and  paid  into  tlie  treasury  before. the 
recording  of  the  certificate,  which,  as  we  have 
already  said,  should  show  the  times  of  subscript 
tion  truly,  and  should  be  complied  with  fully  and 
honestly  before  it  goes  upon  the  record. 

This  was  substantially  said  when  this  case  was 
before  us  one  year  ago.  A  fresh  examination  of 
the  subject,  aided  by  an  elaborate  reargument,  has 
not  persuaded  us  that  we  were  in  error  in  the 
views  then  expressed. 

Turning  now  to  the  facts  of  this  case  they  seem 
to  leave  us  no  alternative  under  the  salutary  rule 
laid  down.  This  certificate  when  prepared  put 
the  capital  stock  at  twenty*five  thousand  dollars. 
It  gave  the  names  of  the  subscribers  and  the 
amount  of  stock  subscribed  by  each.  In  obedience 
to  the  statutory  requirements  to  state  when  and 
how  the  subscribed  stock  was  to  be  paid  it  stated 
'*  to  be  paid  on  the  execution  hereof."  Now  the 
first  thing  to  be  done  was  to  execute  the  certifi- 
cate. After  that  was  done  it  was  to  be  acknowl- 
edged as  an  assurance  of  its  truth;  then  it  was 
to  be  recorded  as  the  certificate  of  those  signing 
it,  made  to  the  public,  that  its  provisions  had 
been  complied  with.  The  recording  of  the  cer*' 
tificate  was  therefore  a  distinct  affirmance  that 
the  capital  to  be  paid  on  its  execution  has  beei| 
paid  and  that  the  association  was  entitled  to  the 
credit  which  it«  capital  should  command.  The 
fact  was,  however,  that  neither  of  the  stock- 
holders paid  one  cent  on  the  execution  of  the  cer- 
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tificate,  nor  at  its  acknowledgment,  nor  when 
it  was  recorded,  nor  jet  when  they  began  busi^- 
neM  in  the  name  of  the  association. 

It  is  useless  to  argne  that  such  conduct  is  a  com- 
pliance with  the  requirements  of  the  Act.  It  is  a 
palpable  disregard  of  the  Act  of  1874,  and  of  the 
requirements  of  business  honesty. 

We  speak  of  the  facts  as  they  appear  upon  this 
record.  The  case  goes  back  for  a  new  trial.  If 
upon  such  trial,  with  attention  directed  to  this 
point,  a  different  showing  is  made  and  the  facts 
necessary  to  a  legal  organisation  are  made  to  ap- 
pear, the  case  may  be  taken  out  from  the  ope- 
ration of  the  role ;  but  on  the  facts  before  us  we 
bold  that  the  subscribers  to  the  stock  in  this  as- 
sociation by  reason  of  their  disregard  of  the  law 
onder  which  they  attempted  to  organize,  acquired 
no  rights  under  it  but  became  liable  as  general 
partners  for  all  the  debts  contracted  in  the  name 
oTtbe  association.  Nor  do  we  see  our  way  clear 
to  relieve  one  who  bought  an  interest  in  the  con- 
cern months  afterwards  and  honestly  put  his 
BMmey  into  its  business.  Like  one  buying  into 
an  ordinary  mercantile  partnership  he  was  bound 
to  inquire  into  the  organiaation  and  condition  of 
tke  concern  in  which  he  was  about  to  invest  his 
money. 

The  <H^er  heretofore  made  reversing  the  judg- 
flKot  of  Uie  Court  below  remains  in  full  force. 

Opinion  by  Williams,  J. 

PAZSONy  C.  J.,  and  Mitchell,  J.,  dissent. 

L.  L.,  jr. 


Ju.'89,234.  Aprttl0,1889. 

Keith  et  al.  v.  City  of  Philadelphia 
to  use. 

Mmieipal  clainu — Paving^^Foot'froni  ruU — 
Rural  property — Ordinaneei. 

When  an  ordinanoe  is  passed  \fj  dt j  oonnoils  autho- 
riring  tii6  paving  of  a  atreot,  and  anhjeot  to  previoat 
gtneral  ordinances  providing  for  tho  aaseesment  of 
btiMita,  aooording  to  the  foot*fh>nt  rnlo,  the  question 
vb«ther  the  property  is  or  is  not  rural,  and  whether 
therefore  aneh  rule  is  or  is  not  oonetitationally  appli- 
cible  is  to  be  determined  bj  the  oondition  of  the 
piepertj  at  the  time  the  aotnal  paving  is  done  and  not 
bf  iti  oonditkA  at  the  time  of  the  passaga  of  the 
•rdiaaDoe. 

An  ordinanoe  of  the  city  of  Philadelphia,  passed  in 
1872,  anthoriied  the  paving  of  a  oertidn  street,  sab- 
JMt  to  the  provisions  of  the  general  ordinanoes  of  1855 
^  1868,  direoting  the  assessment  of  benefits  aooord- 
^  to  the  foot-fk^nt  rule  in  snch  oases.  A  oonUaotor 
«seeated  part  of  the  work  in  1874  in  firont  of  part  of  a 
ewtaiii  lo^  and  filed  a  lien  against  the  same.  On  the 
^fU  of  the  case  it  was  determined  that  the  propertj 
vat  raral,  and  therefore  not  subject  to  the  root-front 
nilt;  and  a  verdict  and  judgment  were  entered  for 
^<<Miaot  accordingly.    Snbeeqaentlj,  in  1878,  the 


same  contractor,  under  the  same  ordinance,  paved 
another  portion  of  said  street,  filed  a  municipal  lien 
against  another  part  of  the  same  lot  therefor,  and 
issued  a  scire  facias  against  the  administrator,  and 
heirs  of  the  same  defendant.  On  the  trial  defendants 
offered  in  evidenoe  the  reoord  of  the.  previous  case  as 
pondusive  to  the  effect  that  the  property  was  rural. 
The  record  was  excluded  bj  the  Ck>urt : 

HtUL^  that  this  was  not  error,  and  that  the  sole 
question  for  determination  was  whether  or  not  the 
property  was  rural  at  the  time  the  work  was  executed 
in  1878. 

In  the  above  case  the  scire  facias  upon  the  first  lien 
was  issued  against  A.,  as  owner,  and  in  the  second 
lien  the  scire  facias  was  issued  against  certain  parties 
as  the  administrator  and  heirs  of  A.: 

HMt  that  as  tlie  plaintiff  had  spread  upon  the 
record  the  fact  that  said  parties  were  the  administrator 
and  heirs,  the  defendants  could  not  be  called  upon  to 
prove  this  fact  in  order  to  establish  the  privitj  in 
estate  of  the  parties  defendant  in  the  two  proceedings. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Scire  facias  sur  municipal  lien  for  paving  by 
the  City  of  Philadelphia,  to  the  nse  of  Jacob  M. 
Peters,  against  William  Keith,  Ormes  B.  Keith, 
Julia  B.  Keith,  William  B.  S.  Boudinot,  Elias 
L.  Boudinot,  and  Elizabeth  C.  Boudinot ;  Ormes 
B.  Keith,  tenant  by  the  curtesy ;  Mary  K.  Leav- 
itt,  wife  of  John  Brooks  Leavitt ;  Boudinot 
Keith  and  Jennie  B.  Keith,  heirs-at-law  of  Julia 
B.  Keith,  deceased ;  and  B.  W.  Beesley,  admin- 
istrator of  Julia  B.  Keith,  deceased. 

On  the  trial,  before  Willson,  J.,  the  facts  ap- 
peared to  be  as  follows :  Dn  May  18th,  1872,  an 
ordinance  was  passed  by  the  councils  of  the  city 
of  Philadelphia,  directing  the  paving  of  Indiana 
Street  from  Kensington  Avenue  to  Front  Street, 
in  the  city  of  Philadelphia.  Certain  premises 
known  as  the  <'  Dower  Farm^  abutted  on  said 
Indiana  Street.  The  paving  on  account  of  which 
this  lien  was  filed  was  done  in  1878,  under  and 
by  virtue  of  the  ordinance  aforesaid.  The  prop- 
erty against  which  the  lien  was  filed  was  a  lot 
of  ground  at  the  northeast  comer  of  Indiana  and 
C  streets,  being  part  of  said  '<  Dower  Farm." 
There  was  evidence  to  show  that  in  1878,  when 
the  paving  was  done,  valuable  improvements  had 
been  made  in, the  neighborhood,  and  a  large 
number  of  dwelling-houses  and  other  buildings 
had  been  erected  in  the  vicinity,  and  in  short, 
that  the  lot  was  within  the  built-np  portion  of  the 
city. 

The  defence  was  that  the  property  was  rural, 
and  was  not  subject  to  the  foot-front  rule  of  as- 
sessment. Defendants  offered  in  evidence  the 
record  of  the  proceedings  in  a  munici|)al  claim 
filed  in  1875,  by  the  same  use  plaintiff  against 
Julia  B.  Keith,  owner  or  reputed  owner,  for  the 
paving  of  Indiana  Street  in  front  of  certain  other 
premises  constituting  part  of  the  same  ^'  Dower 
Farm."     It    appeared  from  the  reoord  in  that 
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case  that  the  work  had  been  don^  by  authority  of 
the  same  ordinance,  and  had  been  executed  in 
1874.  That  the  defence  set  up  was  the  same  as 
that  relied  upon  in  the  present  case.  That  the 
Court  had  left  to  the  jury  the  question  whether 
the  property  was  rural  or  not ;  and  that  a  verdict 
and  judgment  had  been  entered  for  defendant, 
which  was  affirmed  on  writ  of  error  to  the  Su- 
preme Court.  Plaintiff  objected  to  the  admission 
of  the  record  in  evidence.  Objection  sustained. 
Record  excluded.     Exception. 

Verdict  and  judgment  for  the  plaintiff  for 
$624.20.  Whereupon  the  defendants  took  this 
writ,  assigning  for  error  the  refusal  of  the  Court 
to  admit  the  above  record  in  evidence. 

Robert  J.  Williams  and  George  M.  Dallas 
(with  whom  was  George  L.  Orawford),  for  plain* 
tiffs  in  error. 

Whether  or  not  the  property  could  be  assessed 
by  the  foot-front  rule  was  to  be  determined  by  the 
question  whether  or  not  the  property  was  rural 
at  the  time  of  the  passage  of  the  ordinance  au- 
thorizing the  street  improvement. 

City  V.  Wetherill,  13  Wbbklt  Notbs,  10. 

Seely  v.  PitUbargh,  1  Norris,  360. 

Washiugton  Ave.  Case,  19  Smith,  352. 

Hammett  v.  Philadelphia,  15  Id.  146. 

Craig  V.  Philadelphia,  89  Pa.  St.  265. 

Even  if  not  conclusive^  the  former  judgment 
was  evidence  for  the  jury. 

Eilheffer  v.  Herr,  17  S.  &  R.  319-332. 
Long  V.  Long,  5  Watts,  103. 
Smith  V.  Elliott,  9  Pa.  St.  345. 

B,  Woodwardj  for  defendant  in  error. 

May  27,  1889.  The  Court.  In  applying 
the  rule  of  res  adjudicata  in  this  case  the  question 
is  mainly  as  to  the  indentity  of  the  matter  now  in 
issue,  with  what  wcis  in  issue  at  the  trial  of  the 
former  scire  facias,  the  record  of  which  was 
offered  and  refused.  This  municipal  claim  having 
been  filed,  and  the  scire  facias  issued  against 
cert^n  parties  as  the  administrator  and  heirs-at 
hiw  of  Julia  B.  Keith,  deceased,  it  would  not  be 
required  of  the  defendants  to  show  that  they 
were  the  administrator  and  heirs,  for  that  was 
part  of  the  plaintiff's  case.  The  defendants 
could  certainly  not  be  called  upon  to  prove 
what  the  plaintiff*  himself  has  spread  upon  the 
record  as  the  basis  of  his  recovery.  As  the 
jurisdiction  of  the  Court,  in  which  the  matter 
now  at  issue  is  alleged  to  have  been  adjudicated, 
is  conceded  and  the  identity  of  the  parties,  by 
privity  of  estate,  is  established,  the  question, 
upon  which  the  whole  case  turns,  is  the  identity 
of  the  matter  in  dispute. 

It  is  undoubtedly  true  that  the  record  which  was 
offered  would  show  that  certain  property,  adja- 
cent to  the  property  in  question,  both  t<^ther 
constituting  a  larger  lot  known  as  the  ^*  Dower 
Farm"  and  belonging  to  the  same  owner,  was 


adjudged  by  a  Court  of  competent  jurisdiction  to 
be  rural  property  and  therefore  not  liable  to  a 
lien  for  paving  done  in  1874,  according  to  the 
foot-front  rule  of  assessment.  But  the  paving 
in  that  case  was  done  in  1874,  whilst  in  thifl 
case  it  was  done  in  1878,  and  it  is  contended  on 
the  part  of  the  plaintiffB  that  the  record  of  the 
defendants'  recovery  on  a  claim  for  paving  in 
1874  can  have  no  conclusive  effect  on  the  trial 
of  a  sci.  fa.  for  paving  done  four  years  later. 
On  the  part  of  the  defendants  however  it  is  argued, 
that  in  such  a  case  as  this,  the  character  and 
condition  of  the  property  is  to  be  inquired  into 
as  of  the  date  of  the  ordinance  authorizing  the 
improvement,  and  not  of  the  date  when  the 
improvement  was  made,  and  that  as  the  paving 
of  1874  and  that  of  1878  was  done  under  the  same 
ordinance,  in  front  of  different  portions  of  the 
same  property,  the  question  now  at  issu^  is 
necessarily  the  same  which  was  passed  upon  in 
the  trial  of  the  former  action,  and  f  hat  the  matter 
in  issue  has  therefore  passed  in  rem  adjudicatur. 
We  cannot  accept  this  view  of  the  case.  The 
ordinance  of  1872  laid  down  no  rule  for  the  as- 
sessment of  the  benefits  resulting  to  the  abutting 
property ;  it  simply  authorized  and  directed  the 
Department  of  Highways  '*  to  enter  into  a  con- 
tract with  a  competent  paver  or  pavers,  who  shall 
be  selected  by  a  majority  of  the  owners  of  prop- 
erty fronting  on  Indiana  Street,  from  Kensington 
Avenue  to  Front  Street,  for  the  paving  thereof 
with  rubble  pavement,"  with  conditions,  etc., 
^*  that  the  contractor  or  contractors  shall  collect 
the  cost  of  said  paving  from  the  property  own- 
ers" fronting  thereon,  respectively.  The  assess- 
ments according  to  the  foot-front  rule  were  not 
made  under  this  ordinance,  but  would  seem  to 
have  been  authorized  by  the  general  ordinances 
of  the  city,  enacted  May  3,  1855,  and  June  12, 
1868.  But  these  general  ordinances,  providing 
for  the  assessment  of  benefits  according  to  the 
foot-front  rule,  cannot  have  any  application  to 
farm  lands  or  rural  property,  although  the  sanoe 
be  situated  within  the  city  limits.  (Washington 
Ave.,  69  Pa.  358 ;  Seely  v.  Pittsburgh,  82  Pa. 
360 ;  Craig  v.  City,  89  Pa.  265.)  Whilst  perhaps 
all  property  within  the  limits  of  a  borough  or 
city  may  be  assessed  according  to  some  reason- 
able rules  for  special  and  peculiar  benefits  con- 
ferred by  local  improvements,  it  is  now  well  set- 
tled that  the  foot-front  rule  can  only  be  applied 
to  the  built-up  portions  of  the  city,  or  to  prop- 
erty ripe  for  city  treatment.  Sewerage,  side- 
walks, paved  and  lighted  streets,  fire  protection 
and  other  city  improvements  are  not  essential  to 
the  ordinary  enjoyments  of  farm  lands,  and  to 
impose  the  expense  thereof  on  a  large  frontage 
of  such  property  would  amount  in  many  cases  to 
confiscation. 
The  streets  and  avenues,  however,  must  con- 
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fonn  to  the  extent  of  the  city;  as  the  city's  pop 
olation  increases  and  the  demand  for  homes  la 
developed  they  will  of  necessity  he  extended 
accordingly.  But  it  is  only  when,  from  the 
hnilt-np  condition  of  the  immediate  neighhor- 
bood,  the  public  health  and  the  common  conve- 
nience and  necessity  demands  these  improve- 
meots,  that  they  may  be  made  and  the  expense 
thereof  apportioned  according  to  the  foot-front 
rule.  It  is  the  common  benefit  received  or  about 
to  be  received  which  justifies  an  apportionment 
of  the  expense,  and  the  built-up  or  improved 
condition  and  small  size  of  city  lots  which  ren- 
ders this  rule  of  assessment  a  reasonable  one. 

It  is  in  the  application  of  the  rule  its  legality 
in  each  case  is  to  be  determined.  This  provision 
of  the  general  ordinances  of  1855  and  1868  is  a 
valid  and  proper  one,  but,  as  we  have  said,  it 
DMiet  be  appli^  only  to  city  property.  The  or- 
dinance of  1872  do^  not  apply  this  or  any  other 
role  to  the  amount  of  benefits  arising  from  the 
paving  of  Indiana  Street ;  it  simply  directs  the 
work  to  be  done. 

The  provisions  of  the  general  ordinances  were 
applied  to  the  property  when  the  assessments 
were  made  in  pursuance  thereof,  and  it  is  there- 
fore the  conditions  of  the  property  when  the  tax 
is  assessed  which,  in  cases  of  this  kind,  must 
control.  It  follows  that  the  judgment  on  the 
former  sci.  fa.  can  have  no  conclusive  efiect  on 
this  case. 

The  record  was  inadmissible  for  any  purpose. 
Aseoming  that  the  defendants'  property  was  of  a 
rani  character  in  1874,  and  the  record,  if  re- 
cetved,  eould  establish  no  more,  it  does  not  fol- 
low that  this  was  its  condition  in  1878.  Indeed, 
it  is  alleged,  and  it  would  appear  to  have  been 
proved  that  in  1878  very  valuable  improvements 
bad  been  made  in  this  vicinity;  that  a  large 
Bomber  of  dwelling-houses  had  recently  been 
erected  and  were  occupied,  and  that  places  of 
bosioeM,  manufiMSturing  establishments,  etc.,  had 
been  located  in  the  immediate  vicinity  and  were 
in  operation;  in  short,  that  the  bounds  of  the 
boilt-op  city  then  embraced  this  property. 

The  Court  was  right  in  refusing  this  record, 
and  as  there  is  no  other  error  assigned,  the  judg- 
ment is  afiirmed. 

Opinion  by  Clark,  J.  l.  l.,  jr. 


July  '  88,  54.  March  19, 1889. 

Bradford  Couhty  v.  Wells  et  al. 

Pro$e€tUian$  for  misdemeanor — Costs — When 
county  liable  for  under  Act  of  May  19,  1887— 
Acts  of  May  1,  1861 ;  April  5,  1862;  and 
February  14,  1867. 

Under  the  Act  of  May  19, 1887  (P.  L.  138),  a  oounty 
is  only  liable  for  ooets  in  oases  of  misdemeanor,  where 
the  case  is  a  misdemeanor  In  a  Ck>Qrt  of  Quarter  Ses- 
sions, where  the  prosecution  shall  have  terminated  by 
the  bill  of  indictment  being  ignored  by  the  grand  Jarj, 
or  bj  the  Terdiot  of  a  traverse  jury,  and  sentence  of 
the  Court  thereon. 

Said  Act  does  not  render  a  county  liable  for  snch 
oqsts  in  prosecntions  before  jnsticea  of  the  peace  un- 
der the  Act  of  May  1,  1861  (P.  L.  682),  and  its  sapple- 
ments  of  April  5, 1862  (P.  L.  274)  ;  and  February  14, 
1867  (P.  L.  197),  which  are  local  Acts  applicable  to 
particular  counties  only. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Case  stated,  in  which  Johnson  Wells,  A. 
Decker,  6.  V.  Myer,  James  Thornton,  W.  L. 
Carpenter,  George  Quigley,  D.  Stone,  6.  C. 
Hollon  and  Charles  M.  Hall  were  plaintiffs,  and 
Bradford  County  defendant,  as  follows : — 

''The  plaintiffs,  Johnson  Wells  and  G.  C.  Hol- 
lon, are  constables  of  the  county  of  Bradford, 
duly  commissioned ;  Charles  M.  Hall  is  a  jus- 
tice of  the  peace  of  said  county,  duly  commis- 
sioned, with  office  in  the  borough  of  Towanda ; 
the  other  plaintiffs  are  jurymen  who  acted  as  such 
in  case  in  pursuance  of  Act  of  Assembly  of  May 
1,  1861  (P.  L.  682),  and  its  supplements  of  April 
5,  1862  (P.  L.  274),  and  February  14,  1867 
(P.  L.  197);  that  on  July  22,  1887,  the  plain- 
t\fh  presented  to  the  commissioners  of  the  county 
of  Bradford,  a  transcript  of  the  proceedings  in  a 
criminal  proceeding  had  before  the  said  justice  of 
the  peace,  and  said  jury,  which  is  hereto  attached, 
and  made  a  part  of  this  case. 

''It  is  also  agreed  that  the  said  costs  were  de- 
manded of  the  said  commissioners  on  said  July 
22,  1887,  and  payment  refused  by  them  ;  and  also 
agreed  that  the  prosecutor,  H.  Campbell,  upon 
whom  the  said  jury  imposed  the  costs,  was  dis- 
charged according  to  law  on  the  15th  of  July, 
1887. 

"  If  in  the  opinion  of  the  Court  the  county  of 
Bradford  is  liable  for  the  costs  of  the  justice,  con- 
stables, and  jurymen  as  shown,  and  itemized  on 
transcript  hereto  attached,  then  judgment  to  be 
entered  in  favor  of  the  plaintiff;  if  in  the  opinion 
of  the  Court  there  is  no  liability  on  the  part  of 
the  defendant  for  the  said  costs,  then  judgment 
to  be  entered  in  favor  of  the  defendant.  Either 
party  to  have  the  right  of  appeal  or  writ  of  error 
to  the  Supreme  Court." 
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The  transcript  referred  to  was  as  follows : — 
<<  Warrant  issued  June  11,  1887,  on  sworn  in- 
formation of  H.  Campbell,  charging  that  at  the 
county  of  Bradford,  on  or  about  June  11,  1887^ 
at  .borough  of  Towanda,  defendant  did  commit  an 
assault  and  battery  upon  him. 

*^  Defendant  brought  in,  hears  complaint  read 
aloud,  and  demands  jury  trial.  Panel  prepared, 
time  being  agreed  on  June  15,  1  to  2  P.  M.  The 
following  jury,  citizens  and  electors  of  borough  of 
Towanda,  chosen  and  Tenire  issued  to  Constable 
Wells,  of  Towanda  Borough;  A.  Decker,  Geo. 
V.  Myer,  J.  Thornton,  W.  L.  Carpenter,  C.  P. 
Welles  and  George  Quigley. 

<^H.  Campbell,  held  to  Commonwealth  of 
Pennsylvania  in  sum  of  $25,  conditioned  that  he 
appear  and  prosecute  June  15,  1887, 1  to  2  P.  M. 
<*  Defendant  committed  in  defanlt  of  bail.  Same 
day  discharge  issued  upon  Mrs.  E.  T\dd,  feme  sole^ 
of  Towanda,  becoming  bound  to  the  Common- 
wealth of  Pennsylvania  in  the  sum  of  $100,  con- 
ditioned that  the  defendant  appear  Juae  15,  1  to 
2  P.  M.  to  answer  charge. 

*' June  15,  1887,  all  above-named  jurors  ap- 
pear excepting  C.  P.  Welles,  absent  and  excused. 
Constable  Wells  summons  D.  Stone  de  circum- 
iiatUibus  and  jury  duly  sworn.  After  trial  and 
argument  and  swearing  of  constable,  jury  find  de- 
fendant not  guilty,  and  that  Henry  Campbell 
shall  pay  the  oosu.  Same  day  defendant  dis- 
charged, and  Henry  Campbell  sentenced  to  pay 
the  costs  of  the  case  or  stand  committed  until  sen- 
tence is  complied  with.  June  15,  1887,  commit- 
ment issued  and  executed  to  connty  jail. 

^<  July  15,  defendant  having  been  imprisoned 
thirty  days,  discharge  issued." 

An  itemized  bill  of  costs  was  annexed  to  the 
transcript. 

The  Court  entered  judgment  for  the  plaintiffs, 
SiTTSEE,  P.  J.,  of  the  Forty-fourth  Judicial  Dis- 
trict, delivering  the  following  opinion : — 

'<June  11,  1887,  H.  Campbell  instituted  a 
criminal  prosecution  against  S.  Bond  for  assault 
and  battery.  The  defendant  demanded  a  triftl 
by  the  justice  and  jury  of  six,  which  was  accorded 
to  him.  It  resulted  in  a  verdict  of  not  guilty, 
and  that  H.  Campbell,  the  prosecutor,  pay  the 
costs^  The  prosecutor  was  sentenced,  committed 
to  the  county  jail  for  thirty  days,  and  discharged 
according  to  law,  without  paying  the  costs.  The 
plaintifikl-the  constable,  jurymen,  and  justice- 
demanded  their  costs  of  the  commissioners  of 
Bradford  County,  and  were  refused  payment. 
The  case  stated  raises  the  question  as  to  whether 
they  are  entitled  to  payment  of  their  costs  from 
the  county. 

"The  Act  of  May  1, 1861,  §7  (P.  L.  682, 
Furd.  498),  in  force  in  Bradford  County,  pro- 
vides that  the  jury  shall  have  the  same  control 
and  jurisdiction  over  the  payment  of  coats  as  in 


the  Court  of  Quarter  Sessions, '  Providedj  That 
the  county  shall  in  no  case  be  liable  for  either 
the  prosecutor's  or  the  defendant's  bill  of  costs.' 
That  ihe  county  would  be  liable  in  case  of  con- 
viction is  shown  by  the  case  of  Codding  r.  Brad- 
ford County  (1  Crum.  47).  It  is  conned  that 
the  verdict  and  sentence  in  this  case,  if  in  the 
Quarter  Sessions,  would  not  make  the  county 
liable  as  the  law  stood  in  1861,  but  the  Act  of 
19  May,  1887,  provides  *  that  the  costs  of  prose- 
cution accruing  in  every  case  of  misdemeanor  in 
any  of  the  Courts  of  Quarter  Sessions  of  the 
Peace  of  this  Commonwealth  shall,  on  the  termi- 
nation of  the  prosecution  by  the  bill  of  indictment 
being  ignored  by  the  grand  jury,  or  by  a  verdict 
of  the  traverse  jury,  and  sentence  of  the  Court 
thereon,  be  immediately  chargeable  to  and  paid 
by  the  proper  county.'  This  extends  the  liability 
of  the  county.  The  verdict  of  the  traverse  jury 
acquitting  the  defendant  and  imposing  costs  on 
the  prosecutor  now  makes  the  county  liaUe. 
That  Act  of  1861,  making  the  control  of  costs 
the  same  in  the  Justice's  Court  as  in  the  Quarter 
Sessions  makes  the  power  of  the  jury  in  that 
Court  the  standard  by  which  the  power  of  the 
other  is  to  be  measured,  and  when  the  one  is 
changed  or  extended  the  other  is  changed  and 
extended  with  it. 

<<  We  direct  judgment  for  the  plaintiff  for  the 
costs  of  the  justice^  constable,  and  jurymen,  as 
shown  and  itemized  on  the  transcript  attached  to 
the  case  stated.'* 

Defendant  thereupon  took  this  writ,  assigning 
for  error  the  entry  c^  judgment. 

/.  McPherion  (^iL  J,  Angle  #ith  him),  for 
plaintiff  in  error. 

(7.  M.  Bdll^  for  defendants  in  error. 

April  8, 1889.  The  Court.  We  are  unable 
to  agree  with  the  learned  Court  below  in  the  con*, 
elusion  reached  in  this  case.  In  the  opinion  it  Is 
said :  '<  It  is  conceded  that  the  verdict  and  sentence 
in  this  ease  if  in  the  Quarter  Sessions  would  not 
make  the  county  liable  as  the  law  stood  in  1861." 
This  is  undoubtedly  correct,  for  the  simple  reason 
that  neither  the  Act  of  1861  nor  any  other  law, 
prior  to  the  Act  of  1887,  imposed  liability  upon  the 
county  upon  the  particular  conditions  mentioned 
in  the- latter  Act  The  Act  of  1887  (P.  L.  138), 
provides,  ^^  that  the  costs  of  prosecution  accruing 
in  every  case  of  misdemeanor  in  any  of  the  Courts 
of  Quarter  Sessions  of  the  Peace  of  this  Common- 
wealth, shfU  on  the  termination  of  the  prosecution 
by  the  bill  of  indictment  being  ignored  by  the 
grand  jury,  or  by  a  verdict  of  the  traverse  jury 
and  sentence  of  the  Court  thereon,  be  immediaitely 
chargeable  to  and  paid  by  the  proper  county." 
The  conditions  of  liability  on  the  part  of  the 
county  as  established  by  this  Act  are,  that  the 
case  shall  be  a  misdemeanor  in  a  Court  of  Quarter 
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Sessions,  that  the  prosecution  shall  have  termi- 
nated by  the  bill  of  indictment  being  ignored  by 
the  grand  jury,  or  that  it  shall  have  been  termi- 
nated by  the  verdict  of  the  traverse  jury  and 
sentence  of  the  Court  thereon.  '  None  of  these 
conditions  either  did  or  could  subsist  in  the  pre- 
sent case.  It  was  not  a  cajse  in  any  Court  of 
Quarter  Sessions,  there  was  no  bill  of  indictment 
by  a  grand  jury,  and  the  prosecution  was  not 
terminated  either  by  an  ignoramus,  or  by  the 
verdict  of  a  traverse  jury  and  sentence  of  the 
Court  of  Quarter  Sessions.  The  case  was  a  pro- 
ceeding before  a  justice  6f  the  peace,  under  a 
local  law  applicable  to  particular  counties  only, 
whose  proceedings,  it  is  true,  are  to  have  the 
same  force  and  effect  as  in  the  trial  of  similar 
offences  in  the  Court  of  Quarter  Sessions,  and 
with  the  same  powev  in  the  jury  to  impose  costs 
as  is  conferred  upon  juries  in  the  Court  of  Quarter 
Sessions,  but  it  is  a  special  and  limited  juris- 
diction stilL  The  jury  did  not  see  fit  ,to  impose 
any  of  ^e  costs  upon  the  county,  and  this  would 
have  relieved  the  county  from  any  liability  even 
in  the  Quarter  Sessions  until  the  passage  of  the 
Act  of  1887.  But  that  Act  did  not  embrace  cases 
arising  before  justices  under  the  special  and 
limited  jurisdiction  conferred  upon  them.  It  was 
limited  by  its  express  terms  to  cases  pending  in 
the  Courts  of  Quarter  Sessions,  and  we  cannot 
extend  it  beyond  its  plain  words  without  invading 
the  province  of  the  Legislature.  The  case  of 
Codding  V.  Bradford  County  (116  Pa.  47),  has 
no  application;^  It  involved  the  construction  of 
certain  sections  of  the  Act  of  1861,  establishing 
the  special  jurisdiction  of  the  justices,  but  had  no 
relation  to  the  Act  of  1887,  nor  to  any  question 
such  as  we  are  now  considering. 

Judgment  reversed. 

Opinion  by  Greek,  J.  h.  c.  o. 


Jan.  '89, 125.  March  29, 1889. 

Thomas  v.  Hinkle  et  al. 

Mechanics*  liens — Acts  of  June  16,  1836,  and 
August  1,  1868 — Practice — Liens  for  an  acU 
dition  to  a  building  must  be  JUed  under  the 
Act  0/I868 — A  claim  under  tlie  Act  of  1868, 
filed  after  the  property  has  been  conveyed  to  a 
third  party^  acquires  no  lien. 

The  Act  of  Augtist  1, 1868,  applicable  tomeohanios' 
liens  in  Philadelphia,  is  amendatory  of  the  Act  of 
Jane  .16, 1836,  and  is  to  be  oonetraed  at  part  of  St. 
The  Act  of  1886,  as  thus  amended,  oreatea  two  olasses 
of  meebanifls*  liens  whioh  differ  materially  in  their  ex- 
tent and  qualities. 

A  meehanie's  lien  for  an  addition  to  a  bnilding  in 
Philadelphia  County  can  now  only  be  filed  under  the 
Act  of  August  1,  1868,  although  the  addition  is  such 
as  would  have  been  held  to  be  an  **  erection  and  con- 


struotion"  within  the  Act  of  June  16, 1836.  To  this  ex- 
tent the  Act  of  1868  alters  the  meaning  of  the  Act  of 
1836,  as  proTlously  construed  by  the  Conrts. 

The  claim  filed  in  this  case,  being  for  an  addition  to 
an  old  building,  is  goTomed  by  the  Act  of  August  1, 
1868,  and,  as  it  was  not  filed  until  after  the  property 
was  conveyed  to  a  third  party,  under  the  terms  of  that 
Act  no  lien  was  acquired. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

Scire  facias  sur  mechanics'  claim  to  recover 
the  sum  of  $836.01. 

The  lien,  which  was  filed  November  21,  1888, 
against  the  new  building  only,  was  as  follows : — 

Robert  Thomas,  trading  as  Robert  Thomas  h  Son,  of 
the  city  of  Philadelphia,  hereby  files  his  claim  for  the 
payment  of  the  sum  of  eight  hundred  and  thirty-six 
dollars  and  one  cent  against  all  that  certain  two-story 
building  or  wing,  being  a  new  structure  or  building, 
two  stories  in  height,  rough-oast  on  the  outside,  at- 
tached to  and  adjoining  a  three-story  stone  dwelling 
and  lot  or  piece  of  ground  and  curtilage  appurtenant 
thereto,  situate  on  the  northwest  comer  of  German- 
town  ATenue  and  Mount  Pleasant  Street,  in  the 
Twenty-second  Ward  of  the  city  of  Philadelphia,  con- 
taining in  front  or  breadth  on  the  said  Germantown 
Avenue  one  hundred  and  forty-three  feet  and  ten 
inches,  and  extending  in  a  northerly  direction  to  a 
oorner;  thence  southwestwardly  along  the  line  of 
land  belonging  to  Charles  Weiss,  three  hundred  and 
forty-four  feet  four  and  a  half  inches  in  depth  to 
Bryan  Street;  thence  along  Bryan  Street  southeast- 
ward one  hundred  and  thirty-two  feet  eight  and  one- 
eighth  inches  to  Mount  Pleasant  ATenue,  and  thence 
along  Mount  Pleasant  Avenue  northeastward  three 
hundred  and  fifty-nine  feet  five  and  one-half  inches  to 
Germantown  Avenue,  the  said  sum  of  eight  hundred 
and  thirty-six  dollars  and  one  cent  being  a  debt  con- 
tracted for  lumber  and  materials  at  the  request  of  the 
said  Rex  Hinkle  by  the  said  Robert  Thomas  oontinu-^ 
ously  within  six  tuonths  last  past  furnished  to  and 
supplied  for  and  towards  the  erection  and  construction 
of  and  on  the  credit  of  the  said  building  at  the  times 
and  in  the  quantities  in  the  annexed  bill  of  particulars 
mentioned,  to  wit :  From  the  twelfth  day  of  February, 
A.  D.  1883,  to  the  twelfth  day  of  July,  1883,  whioh 
bill  said  claimant  prays  may  be  taken  and  considered 
as  part  of  this  lien  against  said  building,  of  which  the 
said  Rex  Hinkle  was  owner  or  reputed  owner,  and 
Rex  Hinkle  was  contractor  for  the  erection  of  said 
building,  with  whom  the  said  contract  was  made,  and 
the  said  Robert  Thomas  claims  to  have  a  lien  on  said 
building,  and  the  curtilage  appurtenant  thereto,  for 
the  amount  of  his  said  claim  from  the  commencement 
of  said  bnilding,  acoording  to  the  Act  of  Assembly  in 
such  case  made  and  provided. 

The  above-described  premises  were,  on  Sep- 
terober  24,  1883,  conveyed  by  Rex  Hinkle  to 
Rachel  Shields,  who  appeared  as  terre-tenant 
and  made  defence  *to  the  sci.  fa. 

On  the  lot  facing  Germantown  Avenue  was  the 
main  building,  of  stone,  three  stories  in  height, 
which  had  been  erected  many  years.  On  the 
rear  of  the  lot  stood  an  old  frame  building,  two 
stones  high,  and  adjoining  that,  still  further 
in  the  rear,  an  old  shed.      These  old  frame 
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buildings  were  entirely  destroyed  and  removed, 
and  on  a  new  foundation,  one  foot  longer  and 
two  to  four  feet  wider,  was  erected  a  new  t,wo- 
story  building,  rough-cast  on  the  outside,  con- 
taining a  dining-room  and  kitchen  on  the  first 
floor  and  eight  or  nine  bedrooms  on  the  second 
floor.  The  new  building  was  so  constructed  that 
it  could  be  entirely  shut  off  from  the  main  build- 
ing, and  it  was  against  the  new  building  only  that 
the  lien  was  filed. 

Counsel  for  plaintiff  requested  the  Court  to 
charge  as  follows : — 

( 1 )  The  building  against  which  the  lien  was 
filed  was  erected  on  a  new  foundation,  two  feet 
longer  and  three  feet  wider  than  the  old  one, 
two  stories  in  height,  and  rough-cast  and  of  new 
material,  and  the  lien  was  properly  filed  and 
within  the  intendment  of  the  Act  of  1886.  £e» 
fused,     (First  assignment  of  error.) 

(2)  The  evidence  shows  that  an  old  frame 
building  and  one-story  shed  were  removed,  and, 
on  a  larger  and  wider  foundation,  a  new  two- 
story  rough-cast  building  was  erected  which  can 
be  entirely  shut  off  from  the  main  building ;  and 
as  the  plaintiff's  lien  was  filed  against  the  new 
building  only  he  had  a  right  to  recover  thereon. 
jRefugecL    (Second  assignmen t  of  error. ) 

(3)  A  lien  can  be  filed  against  a  new  wing  or 
addition  to  the  main  building  as  a  new  structure 
per  se,  and  it  is  immaterial  what  was  on  the 
ground  before  it  has  been  removed  and  a  new 
building  erected  thereon.  Refused.  (Third  as- 
signment of  error.) 

(4)  Under  all  the  evidence  in  the  case  yoar 
verdict  should  be  for  the  plaintiffp  Refused. 
(Fourth  assignment  of  error.) 

The  Court  charged  the  jury  as  follows  :  "  Un- 
der  the  evidence  in  this  case  I  instruct  you  to 
find  a  verdict  for  the  defendants." 

Verdict  for  defiindants  and  judgment  thereon. 
Plaintiff  then  took  this  writ,  specifying  for  error, 
1  to  4,  the  answers  to  the  points  as  above,  and  5 
the  charge  of  the  Court. 

Charles  0.  Lister^  for  plaintiff  in  error. 
The  lien,  as  filed,  was  against  the  new  building, 
and  was  within  the  intendment  of  the  Act  of 
1836. 

Nelson  v.  Campbell,  28  Pa.  156.       • 
Parish's  Appeal,  83  Id.  111. 
Lightfoot  V,  Krag,  35  Id.  348. 
Prets's  Appeal,  35  Id.  349. 
Harman  v.  Cammings,  43  Id.  322. 
Long  V.  McLanahan,  103  Id.  545. 

Our  mechanics'  lien  laws  are  regarded  as 
remedial,  and  should  receive  a  liberal  construc- 
tion. 

Haslett  V.  Gillespie,  96  Pa.  375. 

The  Act  of  1868  relied  on  by  defendants  extends 
the  mechanic's  rights  to  a  lien  for  alterations  and 
repairs.  It  is  not  explanatory  but  amendatory 
of  the  Act  of  1836.     It  gives  a  lien  whera  none 


existed  before,  and  does  not  apply  to  a  new 
building. 

Hanoock'fi  Appeal,  115  Pa.  1. 

Mayer  Sulzberger  {Albert  S.  L.  ShieMs  with 
him),  for  defendants  in  error. 

The  Conrt  below  had  the  right  to  direct  a  ver- 
dict for  the  defendants,  on  two  grounds : — 

(1)  Because  under  the  Act  of  1836  it  is  the 
Court's  province  to  determine  whether  the  amount 
of  change  is  sufficient  to  give  a  lien. 

Patterson  r.  Frazier,  23  Wbbklt  Notes,  143. 

(2)  Because  the  Act  of  1868  deprived  the 
plaintiff  of  a  lien. 

May  20,  1889.  The  Court.  The  claim  in 
this  case  was  filed  November  21,  1883,  against  a 
two-story  building  or  wing,  rough-cast  on  the 
outside,  attached  to  and  adjoining  a  three-stoiy 
stone  dwelling  situate  on  the  northwest  corner  of 
Germantown  Avenue  and  Mount  Pleasant  Street^ 
In  the  city  of  Philadelphia.  It  is  for  materials 
furnished  by  the  plaintiff  from  February  12, 1883, 
to  July  12,.  1888,  at  the  instance  of  Rex  Hinkle, 
who  was  then  the  owner  of  the  premises  described 
in  the  claim.  These  premises  were,  September 
24,  1883,  sold  and  conveyed  by  Hinkle  to  Rachel 
Shields,  who,  when  the  scire  facias  was  issued 
upon  the  claim,  and  was  served  on  her  as  terre- 
tenant,  appeared  and  made  defence  to  it.  The 
learned  trial  Judge  instructed  the  jury  to  return 
a  verdict  for  the  defendants,  but  did  not  place  on 
record  his  reasons  for  this  instruction. 

We  do  not  find  in  the  evidence  any  dispute  as 
to  the  amount  and  value  of  the  materials  furnished 
by  the  plaintiff,  nor  any  denial  that  they  were 
used  in  the  construction  of  the  two-story  building 
or  wing  mentioned  in  the  claim.  ■  The  plain tiflfs 
contention  in  the  Court  below  and  here  is  defined 
by  the  following  points  which  were  refused :  (1) 
The  building  against  which  the  lien  was  filed  was 
erected  oit  a  new  foundation,  two  feet  longer  and 
three  feet  wider  than  the  old  one ;  two-stories  in 
height,  rough-cast,  and  of  new  materials,  and  the 
lien  was  properly  filed  and  within  the  intendment 
of  the  Act  of  1836.  (2)  The  evidence  shows 
that  an  old  frame  building  and  one-story  shed 
were  removed,  and  on  a  longer  and  wider  founda* 
tion,  a  new  two-story  rough-cast  building  was 
erected,  which  can  be  entirely  shut  off  from  the 
main  building;  and  as  the  plaintifi^s  lien  was 
filed  against  the  new  building  only,  he  has  a  right 
to  recover  thereon.  (8)  A  lien  can  be  filed 
against  a  new  wing  or  addition  to  the  main 
building  as  a  new  structure,  per  #e,  and  it  is  im- 
material what  was  on  the  ground  before,  if  it  has 
been  removed  and  a  new  building  erected  thereon. 

It  is  apparent  from  the  evidence  that  the  plain- 
tiff^s  effort  was  to  prove  that  the  materials  fur- 
nished by  him  were  used  in  the  erection  and 
construction  of  ati  addition  to  a  main  building. 
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while  the  defendants  sought  to  show  thej  were 
employed  in  the  alteration  and  repair  of  an  old 
bailding.  There  is  considerable  evidence  on  this 
subject,  but  we  think  taken  as  a  whole  it  fairly 
sustains  the  claim  of  the  plaintiff  that'  the  ma- 
terials were  furnished  for  and  used  in  the  con- 
straction  of  an  addition  to  the  main  building. 
This  view  of  the  evidence  he  contends  entitles 
him  to  a  lien  under  the  Act  of  16th  June,  1886, 
and  he  cites  and  relies  on  Nelson  v,  Campbell 
(28  Pa.  156) ;  Lightfoot  r.  Krug  (35  Id.  348)  ; 
Pretz's  Appefd  (Id.  349);  Harman  r.  Cum- 
mings  (43  Id.  322)  \  Parish's  Appeal  (83  Id. 
Ill);  Long  V.  McLanahan  (103  Id.  537).  In 
Lightfoot  r.  Krug,  the  erection  of  a  one-story, 
twelve  by  fourteen  feet  kitchen  as  an  addition  to 
a  two-story  brick  house,  was  held  to  authorize  a 
lien  under  the  Act  of  1836,  which  might  bind 
the  main  building,  and  the  case  was  said  to 
ftSL  within  the  rule  established  by  Nelson  v, 
Campbell.  Pretz's  Appeal  is  to  the  same 
effect.  Harman  v.  Cummings  decided  that  a 
claim  for  alterations,  repairs,  and  additions  was 
Talid  to  the  extent  of  the  work  done  and  ma« 
terial  furnished  in  and  about  the  erection  and 
construction  of  the  additions.  Parish's  Appeal, 
and  Long  v.  McLanahan  fully  recognize  and 
approve  the  doctrine  of  these  cases.  They  were 
all  under  the  Act  of  1836,  and  they  distinctly 
decide  that  a  new  wing  or  addition  is  an  erection 
within  its  intendment. 

But  the  Act  of  August  1,  1868,  applica- 
ble to  mechanics'  liens  in  Philadelphia,  is 
tmendatorj  of  the  Act  of  June  16,  1836,  and 
must  be  read  into  and  construed  as  a  part 
of  it.  As  amended  and  applicable  to  the  city 
of  Philadelphia,  the  Act  of  1836  creates  two 
kinds  or  classes  of  mechanics'  liens.  The  first 
class  embraces  debts  contracted  for  work  done  or 
materials  furnished  for  or  about  the  erection  or 
construction  of  a  building ;  the  second,  debts  con- 
tracted for  work  done  or  materials  furnished  for 
or  about  the  repair,  alteration  of,  or  addition  to 
the  same.  The  liens  thus  given  differ  materially 
in  their  extent  and  qualities.  Those  in  the  first 
class  relate  to  the  commencement  of  the  building, 
and  are  without  limitation  as  to  amount;  those 
in  the  second  class  date  from  the  filing  of  the 
ckim,  and  are  not  allowed  for  debts  less  than 
fitty  dollars.  The  claims  in  both  classes  must  be 
fil<M)  within  six  months  after  the  work  shall  have 
been  finished  or  materials  furnished,  but  the  liens 
are  again  distinguished  by  preserving  those  in 
the  first  class,  if  filed  within  the  six  months,  and 
denying  to  debts  in  the  second  class  any  lien  if 
the  proper^  is  conveyed  to  a  purchaser  before  a 
claim  is  filed. 

It  cannot  be  doubted  that  the  amendment 
places  aU  repairs,  alterations,  and  additions  upon 
the  same  footing,  and  we  think  the  case  pre- 


sented by  the  plaintiff  is  within  it.  The  fact  that 
,the  original  Act  was  deemed  broad  enough  to 
include  new  additions  does  not  interfere  with  this 
conclusion.  ^*  Where  there  are  in  an  Act  spe- 
cific provisions  relating  to  a  particular  subject 
they  must  govern  in  respect  of  that  subject,  as 
against  general  provisions  in  other  parts  of  the 
statute,  although  the  latter  standing  alone  would 
be  broad  enough  to  include  the  subject  to  which 
the  particular  provisions  relate.  Hence  if  there 
are  two  Acts,  of  which  one  is  special  and  partic- 
ular, and  clearly  includes  the  matter  in  contro- 
versy, whilst  the  other  is  general,  and  would,  if 
standing  alone,  include  it  idso,  and  if  reading  the 
general  provision  side  by  side  with  the  particular 
one,  the  inclusion  of  that  matter  in  the  former 
would  produce  a  conflict  between  it  and  the  spe- 
cial provisions  it  must  be  taken  that  the  latter 
was  designed  as  an  exception  to  the  general  pro- 
vision." (Endlich  on  th^  Interpretation  of  Statu- 
tes, §  216  ;  Felt  v.  Felt,  19  Wis.  193  ;  State  v. 
Goetze,  22  Wis.  363;  Crane  v.  Beeder,  22 
Mich.  322.) 

<^  Where  a  general  intention  is  expressed,  and 
the  Act  also  expresses  a  particular  intention  in- 
compatible with  the  general  intention,  the  par- 
ticular intention  is  to  be  considered  in  the  nature 
of  an  exception."     (Dwarris  on  Statutes,  658.) 

We  conclude  that  the  right  to  a  lien  for  the 
materials  furnished  in  this  case  was  under  and 
governed  by  the  provisions  of  the  Act  of  August 
I,  1868,  and  that  as  the  claim  was  not  filed  until 
after  the  property  was  conveyed  to  a  purchaser, 
no  lien  was  acquired.  (Hoff's  Appeal,  102 
Pa.  218.) 

The  judgment  is  affirmed. 

Opinion  by  McCollum,  J»        w.  m.  s.,  jr» 


Jan.  '89,  236. 


Nye's  Appeal. 


Maroh  6, 1889. 


ffuiband  and  wife — Desertion  by  wife —  When 
justified —  Wfien  a  bar  to  vndow^s  exemption — 
Dower  not  barred  by  desertion. 

Where  a  wife  leaves  her  hnsbsod,  and  renonnoes 
all  conjugal  interooarse  a  oonsiderable  time  before  his 
death,  she  is  not  entitled  to  admiDister  upon  his 
estate  after  his  death  nor  to  the  exemption  of  $300; 

The  exemption  provided  for  by  the  Act  of  April  14, 
1851,  is  a  pure  gratuity  by  force  of  law  for  the  benefit 
of  a  decedent's  family,  and  does  not  belong  to  a 
woman  who  did  not,  at  least  in  contemplation  of  law, 
sustain  a  family  relation  to  her  husband  at  his  death. 

The  reasonable  cause  which  Justifies  a  wife  in  aban- 
doning her  husband,  is  such  as  would  entitle  her  to 
a  divorce.    Separation  is  not  tolerated  for  light  causes. 

A^single  act  of  cruelty  on  a  single  occasion  may  be 
so  severe,  and  attended  with  such  corresponding  cir- 
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oamstanoes  of  atrooity'as  might,  under  a  fair  and  lib- 
eral oongtructioD  of  the  act  Justifjr  a  divorfie;  bat  no 
single  act  of  orueltj,  however  severe,  that  oomes  short 
of  endangering  life,  is  sufficient  to  do  so. 

Dower  does  not  depend  upon  the  ezistenoe  of  the 
family  relation  at  the  death  of  the  husband,  and  is  not 
barred  by  desertion. 

Under  the  ciroumstances  of  this  case,  it  was  held 
that  the  widow  was  not  entitled  to  her  exemption  of 
$300,  but  was  entitled  to  dower  in  her  husband's 
estate. 

Appeal  of  Cain  Nye  from  the  decree  of  the 
Orphans'  Court  of  Berks  County,  making  dis- 
tribution of  the  estate  of  John  C.  Nye,  deceased. 

Upon  the  audit  of  the  account  of  the  adminis- 
trator of  decedent,  Elizabeth  Nye,  his  widow, 
made  application  for  $800  widow's  exemption 
ulider  the  Act  of  April  14,  1851,  the  adminis- 
trator having  refused  to  do  so.  This  claim  was 
resisted  by  the  children  of  decedent,  of  whom 
appellant  is  one,  upon  the  ground  that  the  widow 
had  deserted  her  husband  some  seven  years  prior 
to  his  death  and  had  not  lived  with  him  at  any 
time  during  that  period.  The  separation  was 
admitted  by  Elizabeth  Nye,  but  she  offered  testi- 
mony for  the  purpose  of  showing  that  she  was 
compelled  to  withdraw  from  her  husband  on 
account  of  his  cruel  and  barbarous  treatment. 

The  facts  of  the  case  are  fullj  set  forth  in  the 
opinion  of  the  Supreme  Court. 

The  Auditing.Tudge,  Schwartz,  P.  J.,  awarded 
to  the  widow  the  $300,  under  the  Act  of  April  1 4, 
1851,  and  $24.12  witness  fees;  and  also  awarded 
her  the  interest  on  one-third  of  the  balance  for 
distribution  for  life,  it  being  proceeds  of  realty. 

Exceptions  filed  to  this  adjudication  were  dis- 
missed by  the  Court,  whereupon  Cain  Nye  ap- 
pealed, assigning  for  error  (1)  the  allowance  of 
the  $300  exemption  j  (2)  the  allowance  of  the 
witness  fees ;  and  (3)  the  award  of  one-third  of 
the  income  to  Elizabeth  Nye  for  Hie. 

C7.  H,  Ruhl  (Darnel  Mrmentrout  with  him), 
for  appellant. 

The  exemption  is  given  to  the  widow  as  the 
surviving  head  of  the  family  to  provide  for  its 
immediate  necessities,  and  she  must  be  either  ac- 
tually or  constructively  in  the  family  at  the  time 
of  her  husband's  death.  If  she  leaves  her  hus- 
band with  a  fixed  intention  not  to  return,  she  is 
not  constructively  of  the  family. 

Sipes  V.  Mann,  39  Pa.  414. 
Odiorne's  Appeal,  54  Id.  179. 
Hettrick  v.  Uettriok,  56  Id.  292. 
Terry's  Appeal,  Id.  344. 

A  widow  may  be  entirely  blameless,  as  where 
she  always  lived  abroad,  and  not  be  entitled  to 
the  benefit  of  the  Act. 

Spier's  Appeal,  26  Pa.  St.  238. 
Coates's  SsUte,  6  Wxbklt  Notbs,  367. 

So  also,  if  she  lives  apart  from  her  bvsband 


under  articles  of  separation,  even  though  she  be 
the  injured  party. 

Hettrick  v.  Hettriok,  supra* 

Speidel's  Appeal,  107  Pa.  St.  18. 
There  was  nothing  in  this  case  to  justify  the 
wife  in  leaving  her  husband.    See-.- 

Richards  t;,  Richards,  1  Gr.  389. 

Richards  v.  Richards,  37  Pa.  St.  228. 

May  v.  May,  62  Id.  210. 

Gring  ir.  Lerch,  112  Id.  250. 
When  a  wife  separates  from  her  husband  with- 
out sufficient  and  justifiable  cause,  the  same  prin- 
ciple of  law  which  denies  her  the  benefit  of  the 
widow's  exemption,  denies  her  the  right  of  dower 
in  her  deceased  husband's  lands. 

Reel  V.  Elder,  62  Pa.  St.  316. 
Hiram  T,  Kaufman^  for  appellee. 
As  to  what  constitutes  desertion,  see 

IngersoU  o.  Ingersoll,  13  Wr,  249. 

Ann  Little's  Estate,  7  Phila.  495. 
The  reasonable  ground  which  will  justify  a  wife 
or  husband  in  abandoning  the  other,  is  suo)li  as 
would  entitle  tlie  injured  party  to  a  divorce. 

Butler  u.  Butler,  4  Clark,  284. 

Gordon  r.  Gordon,  12  Wr.  228. 

Jones  V.  Jones,  16  P.  F.  S.  494. 

DetHok's  Appeal,  20  Wbbklt  Notbs,  421. 

Bander's  Appeal,  19  Id.  255. 
There  can   be    no  question  whatever  as   to 
Elizabeth  Nye's  right  of  dower. 

Walsh  V.  Kelly,  10  Casey,  84. 

Reel  V.  Elder,  12  P.  P.  S.  308. 

Heslop  V,  Heslop,  1  Norris,  537. 

Holbrookes  Estate,  20  Wesklt  Notss,  79. 

May  13,  1889.  The  Court.  John  C.  Nye, 
a  widower  aged  seventy  years,  and  Elizabeth 
Reigel,  a  widow  aged  thirty  years,  were  married 
in  the  summer  of  1878,  and  dwelt  together  as 
husband  and  wife  until  the  fall  of  1879,  when 
she  left  his  home  and  moved  into  her  own  house 
about  ten  miles  distant,  where  she  resided  until 
his  death  in  November,  1886.  A  short  time 
after  the  separation  she  commenced  suit  against 
him  under  the  desertion  statutes,  which  upon 
fnll  hearing  and  investigation  by  the  Court  of 
Quarter  Sessions,  resulted  in  a  dismissal  of  her 
complaint.  After  that  there  was  no  communica* 
tion  between  them,  and  no  effort  on  her  part  to 
assert  the  rights  or  to  discharge  the  duties  of  a 
wife.  That  she  had  deliberately  resolved  upon  a 
permanent  separation  from  Nye  and  his  family  is 
evident  from  what  she  said  to  Wm.  Schlappig 
the  morning  she  left.  Nye  was  unwilling  that 
she  should  leave,  and  tried  to  persuade  her  to 
remain  with  him.  No  angry  or  unkind  words 
passed  between  them  on  that  occasion.  While 
in  his  presence  she  made  no  complaint  of  mis- 
conduct on  his  part,  and  did  not  assign  any  reason 
for  her  determination  to  depart  from  his  home. 
The  testimony  of  the  witnesses  who  were  present 
and  who  describe  the  conversation  and  conduct 
of  the  husband  and  wife  stamps  the  separation 
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as  a  wilful  and  malicioas  desertion  on  her  part, 
and  there  is  nothing  shown  of  her  sobsequent 
behavior  to  deprive  it  of  that  character. 

After  his  death  she  claimed  a  widow's  rights 
h)  his  estate,  and  the  Orphans'  Gonrt  awarded 
her  the  exemption,  the  foes  of  the  witnesses  to 
sopport  her  claim  to  it,  and  statntory  dower. 
From  this  decree  Cain  Nje,  a  son  and  heir  of 
the  decedent,  appealed. 

In  Odiome's  Appeal  (54  Pa.  178),  this  Court 
in  an  opinion  by  Chief  Justice  Woodwabd  said, 
'^  lYhere  a  wife  leaves  her  husband  and  renounces 
all  conjugal  intercourse,  a  considerable  time 
before  his  death,  she  becomes  not  such  a  widow, 
after  his  death,  as  was  in  the  contemplation  of 
the  Legislature,  when  the  Acts  of  Assembly 
were  passed  which  entitle  her  to  administer 
his  estate  and  to  appropriate  $300  of  it  to  her 
own  use.  The  Acts  contemplate  the  case  of  a 
wife  who  lives  with  her  husband  till  his  death, 
and  faithfully  performs  all  her  duties  to  his  family, 
not  one  who  voluntarily  separates  herself  from 
him  and  performs  none  of  the  duties  imposed  by 
the  relation." 

The  exemption  provided  by  these  statutes  has 
been  described  as  a  pure  gratuity  by  force  of 
law  for  the  benefit  of  a  decedent's  family.  (Sipes 
V.  Mann,  39  Pa.  417.)  It  does  not  belong  to  a 
woman  who  did  not  at  least  in  contemplation  of 
law  sustain  a  family  relation  to  her  husband  at 
his  death.  (55  Pa.  290.)  It  was  not  created  for 
a  wife  who  abandons  her  husband  without  rea- 
sonable cause  and  for  seven  years  before  his 
^ath  refuses  to  perform  her  marital  duties.  The 
reasonable  cause  which  justifies  a  wife  in  aband- 
oning her  husband,  is  such  as  would  entitle  her 
to  a  divorce.  (Cattison  r.  Cattison,  22  Pa.  276.) 
In  the  language  of  Justice  Stbono  in  Grove's 
Appeal  (37  Pa.  443),  *<  separation  is  not  to  be 
tolerated  for  light  causes,  and  all  causes  are  light, 
which  the  l&w  does  not  recognise  as  ground  for 
the  dissolution  of  the  marriage  bond." 

It  remains  to  inquire,  if  Mrs.  Nye  had  rea- 
sonable cause  for  abandoning  her  husband.  As 
we  have  seen,  her  departure  from  his  home  was 
deliberate  and  without  oomplaint  or  explanation 
to  him.  It  is  incumbent  on  her,  therefore,  to 
show  conduct  on  his  part  which  just^ed  her  in 
severing  the  family  relation.  This  she  has  un- 
dertaken to  do,  and  the  evidence  on  which  she 
relies  for  her  justification  is  before  us.  It  shows 
but  one  act  of  personal  violence,  and  the  single 
witness  of  that  was  her  son,  who  was  then  but 
ten  years  old.  Adam  Reichard  testified  that  he 
was  frequently  at  Nye's  house,  and  that  he  once, 
while  they  were  quarrelling,  heard  Nye  threaten 
to  strike  her  with  a  salt  box.  This  is  all  of 
threat  or  viirfence  which  the  evidence  discloses. 
Mrs.  Ifje^s  declarations  to  third  persons  in  the 
ahsaoee  of  her  husband)  were  not  competent  to 


affect  him,  and  in  view  of  the  time  when  and  the 
circumstances  under  which  they  were  made  were 
not  admissible  as  a  part  of  the  re$  ge$ta.  It  is 
probable,  however,  that  these  declarations  were 
all  made  with  reference  to  the  one  act  described 
by  her  son,  and  the  provocation  of  that,  accord- 
ing to  his  recollection,  was  her  refusal  to  sleep 
with  her  husband,  and  this  was  conceded  in  her 
statement  to  Kauffroan,  together  with  an  admis- 
sion that  she  struck  him  in  the  face.  There  is 
no  conflict  in  the  evidence,  and  no  queejtion  of  the 
credibility  of  witnesses  involved  in  the  case. 
From  the  facts  disclosed  by  the  legal  testimony 
it  is  our  duty  to  decide  whether  a  justification  oi 
the  abandonment  is  shown. 

In  May  v.  May  (62  Pa.  210),  it  was  said,  '^a 
single  act  of  cruelty,  on  a  single  occasion,  as  sug- 
gested in  Richards^iT.  Richards  (1  Grant,  391), 
may  be  so  severe  and  attended  with  such  cor- 
responding circumstances  of  atrocity  as  might, 
under  a  fair  and  liberal  construction  of  the  act, 
justify  a  divorce.  But  no  single  act  of  cruelty, 
however  severe,  that  comes  short  of  endangering 
life,  is  sufficient  to  justify  a  divorce."  A  single  act 
of  indignity  will  not  be  sufficient,  nor  indignities 
provoked  by  the  complaining  party,  unless  where 
the  retaliation  is  excessive.  It  is  not  every  coarse 
and  ungallant  act,  even  though  it  amounts  to  a 
technical  assault,  tliat  authoriaes  a  severance  of 
the  marriage  bond.  It  was  well  said  by  Chief  Jus- 
tice LowBis,  in  Richards  r.  Richards  (37  Pa. 
225),  ^^it  is  not  all  unlawful  and  barbarous  acts 
that  are  made  grounds.of  divorce.  We  do  not  di- 
vorce savages  and  barbarians  because  they  act  as 
such  towards  each  other."  The  question  with 
which  we  have  to  deal  is  not  one  of  sentiment  or 
chivalry,  but  of  law  and  its  faithful  administra- 
tion, and  we  have  no  hesitation  in  declaring  that 
under  our  decisions  and  the  evidence  in  this  case 
Mrs.  Nye  is  not  entitled  to  the  exemption  of 
$300  out  of  the  estate  of  her  deceased  husband, 
or  to  the  fees  of  her  witnesses  in  prosecuting  her 
claim  for  it.  The  first  and  second  specifications 
of  error  are  sustained. 

Dower  does  not  depend  on  the  existence  of 
the  family  relation  at  the  death  of  the  husband, 
and  is  not  barred  by  desertion.  The  third  speci- 
fication is  not  sustained. 

The  decree  of  the  Orphans'  Court,  awarding 
to  Elizabeth  Nye  a  widow's  exemption  of  $300, 
and  $24.12  for  witness  fees,  is  reversed,  and  it  is 
now  considered  and  adjudged  that  the  remaining 
claims  of  creditors  and  for  expenses  be  paid  ac- 
cording to  said  decree ;  that  the  balance  for  dis 
tribution,  to  wit,  $38.85,  proceeds  of  personalty, 
and  $1247.94,  proceeds  of  real  estate,  be  dis- 
tributed as  follows,  viz :  one-third  of  the  personal 
fund  to  Mrs.  Elisabeth  Nye  absolutely,  and  the 
interest  upon  one-third  of  the  real  estate  fund  to 
be  paid  to  her  annually  daring  her  natural  life } 
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two-thirds  of  the  personal  and  real  estate  fond  to 
be  paid  to  the  children  and  heirs  of  the  decedent, 
named  in  the  decree  of  the  Orphans'  Court, 
share  and  share  alike,  and  the  remaining  one- 
third  of  the  said  fund  to  be  paid  to  the  said  chil- 
dren and  heirs  in  the  same  proportion  as  above, 
at  the  death  of  Elizabeth  Nye,  widow  of  dece- 
dent. It  is  ordered  that  the  costs  of  this  appeal 
be  paid  by  the  appellee. 

Opinion  bj  McCollum,  J.  H.  c.  o. 


Common  Wta^* 


C.  P.  No.  2.  December  8,  i888. 

Wood  et  al.  v.  Rhoads. 

Partnership  debts — Agreements  to  give  time  to 
continuing  partners — Effect  of  such  agreement 
upon  retiring  partner — Consideration, 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  for  goods  sold  and  delivered. 

Judgment  was  entered  against  two  of  the  de- 
fendants, Jacob  H.  Rhoads  and  Frank  H.  Camp- 
bell, they  making  no  defence;  Pittman  Bright 
filed  an  affidavit  and  supplemental  affidavit  of 
defence,  setting  forth  that  one  day  after  the  last 
sale  of  goods  to  his  firm  he  retired  from  the  part- 
nership, his  partners,  Rhoads  and  Campbell,  re- 
taining the  assets  of  the  firm,  and  agreeing  to 
setde  all  the  debts,  including  the  one  in  suit. 
That  subsequently  the  plaintiffs  entered  into  an 
agreement  with  the  two  continuing  partners, 
Rhoads  and  Campbell,  and  one  Joseph  H.  Rastell, 
assignee  for  the  benefit  of  their  creditors,  where- 
by  the  said  assignee  was  allowed  to  continue  the 
business  of  Rhoads  &  Campbell  for  the  purpose 
of  winding  up  the  business  and  paying  the  credi- 
tors: 

«  Provided,  however,  that  so  soon  as  it  shall  appear  that 
the  said  business  is  not  beinj^  conducted  to  the  advantage 
of  the  estate  and  of  the  creditors,  and  so  soon  after  the 
expiration  of  one  year  from  the  date  hereof  as  the  said 
Joseph  H.  Rastell,  assignee,  or  hb  successor,  shall  be  re- 

a nested,  in  writing,  ^   .   .  etc.,  he  shall  at  once  wind  up 
le  business/'     .     .    • 

There  was  also  an  agreement  to  accept  the  notes 
dated  September  i,  i888,  and  falling  due  at 
various  intervals,  from  three  months  to  eighteen 
mopths,  for  the  indebtedness  of  the  continuing 
partners.  Both  these  agreements  were  signed  by 
the  plaintiff. 

John  JV,  Savage,  for  the  rule. 

The  agreements  alleged  to  have  been  made  in 
the  affickvit  were  without  consideration,  and, 


therefore,  a  nullity,  and  of  no  binding  effect 
upon  the  plaintifis. 

IVaHam  Henry  Peace,  contra. 

The  agreement  to  give  time  to  his  two  part- 
ners, Rhoads  and  Campbell,  released  Pittman 
Bright  from  all  further  liability,  or,  at  any  rate, 
until  the  time  given  has  expired. 


Rule  absolute. 


T.  B.  s. 


C.  P.  No.  a.  December  8,  i888. 

Neal  V.  VoUrath. 

Affidavit  of  defence — Bad  where  it  only  tells  part 
of  the  story. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit,  on  a  book-account  for  goods  sold 
and  delivered  by  the  plaintiffs,  W.  H.  Neal  and 
George  L.  Morse,  trading  as  Neal,  Morse  &  Co., 
to  the  defendant,  J.  C.  VoUrath,  trading  as  J. 
C.  Vollrath  &  Co. 

The  affidavit  stated,  <nhat  the  goods  set  forth 
in  the  plaintiffs'  statement  were  never  purchased 
by  deponent,  and  he  does  not  owe  for  the  same. 
Hence,  is  not  indebted  to  plaintiffs  for  the  same. 
.  .  .  Many  of  the  goods  named  in  plaintiffs' 
statement  were  forwarded  to  this  deponent,  and 
are  in  his  store  ....  and  he  is  ready  to  return 
the  same  at  any  time." 

Samuel  M,  Hyneman,  for  the  rule. 

The  Court.  An  affidavit,  which  on  its  face 
shows  that  it  only  tells  part  of  the  story,  is  always 
bad. 

Rule  absolute.  t.  b.  s. 


C.  P.  No.  4. 


Apreda  v.  Romano. 


April  13,  1889. 


Foreign  attcuhment — Jurisdiction — Sale  as 
perishable. 

Under  a  writ  of  forei£n  attachment  against  an  undi- 
vided interest  in  personal  property,  it  is  the  duty  of  the 
sheriff  to  take  physical  possession  of  the  property  itself; 
and  the  Court  having  thus  acquired  jurisdiction  of  the 
rem  mav  order  it  to  be  sold  as  perishable,  without  regard 
to  whether  the  real  owners,  or  all  of  them,  are  parties  to 
the  proceeding. 

On  February  8,  1889,  ^^  ^^^  '*Giulio  R." 
was  attached  by  the  sheriff  of  Philadelphia 
County,  under  a  writ  of  foreign  attachment,  at 
the  suit  of  Grabrielo  Apreda  et  aL,  plain  tiffs, 
against  Francesco  Romano,  Teodoro  Romano, 
Curio  Romanoi  and  fiartholomeo  Romano,  de- 
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lendants.  Teodoro  Romano,  one  of  the  de- 
fendants, was  master  of  the  bark,  and  the  owner 
of  one  undivided  fourth  part  of  the  same.  He 
was  present  in  Philadelphia  at  the  time  of 
issuing  the  writ  of  foreign  attachment,  and  was 
personally  served,  and  the  vessel  was  therefore 
attached  as  the  property  of  the  other  three  de- 
fendants, whp,  it  was  alleged,  were  the  actual 
owners  of  the  remaining  three  undivided  fourth 
parts  of  the  bark.  The  whole  vessel  was  taken 
into  the  custody  of  the  sheriff,  under  the  writ, 
and  subsequently,  while  still  in  his  possession, 
a  libel  was  filed  against  the  bark  for  mari- 
time liens,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
in  Admiralty.  The  return  of  the  marshal  in  this 
proceeding  was  as  follows :  <<  March  5,  1889,  as 
commanded  by  the  within  writ  I  have  attached 
the  bark  ^Giulio  R/  and  cited  the  master,  Teo- 
doro Romano,  by  giving  him  an  attested  copy 
of  the  within  writ,  and  making  known  the  con- 
tents of  the  same  to  him." 

On  February  23d  the  Court  of  Common  Pleas 
had  granted  an  order  to  sell  the  vessel  as  perish- 
able, and  it  appears  that  a  sale  was  had,  which 
was  afterwards,  on  March  30,  set  aside  by  agree- 
ment of  counsel,  upon  a  rule  taken  for  that  pur- 
pose. On  April  i  ith  a  rule  was  entered  to  show 
cause  why  the  order  of  sale  should  not  be  amended 
so  that  the  sheriff  should  be  directed  to  sell  only 
the  three-fourths  interest  in  the  bark. 

/.  Warren  Caulston^  for  the  rule. 

The  sheriff  being  commanded  by  his  writ  to 
attach  only  the  undivided  three-fourths  of  the 
vessel,  cannot  pass  a  good  title  to  the  whole 
vessel.  The  marshal  is  in  possession  of  the  re- 
maining one-fourth. 

/.  Rodman  Faul^  contra. 

The  sheriff  has  actual  custody  of  the  whole 
vessel,  and  the  marshal  cannot  attach  or  seize 
any  part  of  it. 

Taylor  v.  Carry],  12  Harris,  259;  20  Howard,  584. 

Eo  die.  The  Court.  The  sheriff  attached 
only  the  undivided  interests  of  the  three  owners, 
while  the  marshal  attached  the  rem — the  ship 
itself.  In  view  of  the  existing  maritime  liens  we 
think  it  for  the  interest  of  all  parties  that  the  ship 
shoukl  be  sold  under  an  order  of  the  Admiralty 
Court. 

The  rule  is  discharged,  and  the  order  to  sell  as 
perishable  is  rescinded. 

Oral  opinion  by  Thayer,  P.  J. 

Sabseqnently  a  petition  was  presented  reciting 
that  since  the  revocation  of  the  order  to  sell  as 
perishable,  an  application  for  a  dmilar  order  had 
been  made  to  the  United  States  District  Court 
for  the  Eastern  District  of  Pennsylvania,  by  the 
Ubellants  in  the  Admiralty  proceedings  pending 


in  that  Court,  which  application  had  been  referred 
to  Morton  P.  Henry,  Esq.,  as  Commissioner,  to 
report  the  facts,  together  with  his  opinion  as  to 
whether  the  order  could  be  *  made ;  that  the 
Commissioner  had  advised  against  the  validity  of 
any  order  of  sale  by  the  District  Court,  as  long 
as  the  sheriff  of  Philadelphia  County  retained 
manual  custody  of  the  bark ;  and  that  thereupon 
the  District  Court  had  refused  to  make  any  order 
of  sale.  The  petition  further  alleged  that  the 
vessel  was  rapidly  deteriorating,  and  was  subject 
to  large  charges  for  wharfage,  keepers'  fees,  and 
other  expends,  which  would  soon  absorb  the 
whole  value,  and  the  Court  was  therefore  asked 
to  make  an  order  that  the  bark  be  sold  by  the 
sheriff  as  perishable. 

'  Annexed  to  the  petition  was  a  copy  of  the 
report  of  Morton  P.  Henry,  Esq.,  the  Commis- 
sioner appointed  by  the  United  States  District 
Court,  which,  after  reciting  the  facts,  continued 
as  follows : — 

"  The  Court  of  Common  Pleas  having  refused 
to  take  any  steps  for  the  sale  of  the  bark,  which 
had  been  in  the  custody  of  the  sheriff  since  Feb- 
ruary 8,  1889,  this  Court  (the  Admiralty)  is  ap- 
plied to  to  order  the  sale  of  the  said  vessel,  as 
perishable,  and  the  question  referred  to  the  Com- 
missioner simply  is,  whether  it  is  in  the  power  of 
this  Court  to.  do  so,  and  whether  an  order  for  the 
sale  made  under  these  circumstances  would  con- 
vey a  title  to  the  purchaser. 

"On  the  marshal's  return,  standing  by  itself, 
which  recites  that  he  had  attached  the  baxk 
'  Giulio  R.'  under  a  proceeding  strictly  in  rem, 
such  an  order  of  sale  could  be  granted,  but  the 
Commissioner  is  bound  to  report  the  fact  that  at 
the  time  this  return  was  made  the  whole  of  the 
vessel  was  in  the  actual  custody  of  the  sheriff. 
Such  custody  could  not  be  disturbed  by  the  mar- 
shal under  any  writ  issued  in  this  Court,  even  if 
he  should  undertake  to  dispossess  the  sheriff  (per 
Nelson,  J.,  Freeman  v.  Howe,  24  How.  at 
p.  457).  And  while  such  return  might  bind  the 
martial  personally,  it  could  not  have  the  effect 
of  giving  him  the  lawful  possession  of  the  vessel, 
as  against  the  State  authorities,  and  any  attempt 
to  proceed  in  rem  against  that  vessel  would  lead 
to  a  conflict  of  jurisdiction,  in  which  there  could 
be  but  one  result :  that  the  marshal  had  no  right 
to  attempt  to  seize  or  attach  the  ^Giulio  R.' 
while  in  the  possession  of  a  Court  of  co-ordinate 
jurisdiction,  under  a  writ  of  foreign  attachment, 
whether  the  vessel  was  properly  attached  or  not 
as  the  property  of  the  defendants.  If  the  seizure 
by  the  sheriff  was  improper  or  unlawful,  it  must 
be  set  aside  by  the  Court  of  Common  Pleas 
which  issued  that  process.  This  Court  has  no 
authority  to  undertake  to  disturb  the  jurisdiction 
of  the  Court  of  Common  Pleas  tmder  the  writ  of 
foreign  attachment,  whatever  might  be  the  title 
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to  the  vessel,  whether  owned  in  part  by  some  or 
without  any  actual  ownership  whatever,  by  any 
of  the  defendants.  If  the  fact  was,  as  it  is  not, 
that  the  writ  was  irregularly  issued  and  served  by 
the  sheriff^  this  Court  could  not  undertake  to  set 
it  right.  The  Commissioner  refers  to  the  case 
of  Gumbel  v.  Pipkin  (124  U.  S.  132)  as  an 
instance  in  which  the  legality  of  the  service  of 
process  was  left  to  be  determined  by  the  Court 
out  of  which  it  is  sued,  and  to  Krippendorf  v. 
Hyde  (no  U.  S.  276),  and  Freeman  v.  Howe 
{supra).  The  sheriff  would  not  be  authorised  or 
justified  in  withdrawing  from  the  custody  of  the 
Messel^  except  under  the  orders  of  the  Court 
which  directed  him  to  attach  it.  This  case  is 
therefore  governed  by  the  decision  in  the  case 
of  Taylor  v,  Carryl  (20  How.  584),  which 
decided  that  a  writ  issued  out  of  the  admiralty 
to  I  enforce  a  maritime  lien  for  wages  could  poc 
be  executed  against  a  vessel  in  the  custody  of  the 
sheriff,  and  ihdX  no  sale  by  the  admiralty  in  a 
case'  commenced  under  such  circumstances  was 
valid,  bpt  was  void  for  want  of  jurisdiction,  Uft^ 
iess  a  distinctUn  can  he  drawn  hetmeen  that  case^ 
in  which  the  wh^ie  vessel  was  the  property  of  the 
defendant i  and  the  present  one^  in  which  the  in- 
teres  t  attached  is  the  interest  of  the  owners  of 
tkrufourths  of  the  whole  vessel,  , 

'<  The  first  question  which  presents  itself  there- 
fore is,  whether  the  sheriff  was  rightfully  in  pes- 
session  of  the  whole  vessel  under  a  writ  (^attach- 
ment, where  the  judgment  could  only  deal  with 
thct  title  of  the  tliree^fourths  interest  owned  by 
the  absent  defendants,  and  could  not  affect 
the  title,  either  by  mesne  or  final  process  by  any 
judgment  therein,  to  the  one-fourth  owned  t^  the 
master,  who  was  within  the  jtnrisdtction  of  the 
Court  when  the  writ  issued?  This  point  is  settled 
conclusively  in  the  case  of  Morgan  tr.Watmough 
(5  Wharton,  125),  in  whichcaseit  was  decided  that 
under  the  Foreign  Attachment  law  of  Pennsyl- 
vania process  to  attach  partnership  effects  in  a 
suit  brought  for  the  debt  of  one  partner  alone  is 
required  to  be  executed  by  taking  physical  pos- 
session and  custody  of  the  partnership  property 
itself.  This  case  shows  that  the  possession  of  the 
vessel  was  lawfully  in  the  sheriff  of  Philadelphia, 
although  one  of  the  part  owners  was  present. 
The  Commissioner  has  been  asked  by  libellant's 
counsel  to  distinguish  the  present  case  from  that 
of  an  attachment  of  partnership  property,  but  he 
is  unable  to  do  so. 

<<  Each  owner  of  a  vessel  has  a  part  ownership 
in  the  whole  as  an  entirety.  The  joint  owners 
are  not  partners.  But  if  any  distinction  can  be 
drawn,  a  part  ownership  in  chattel  property  held 
by  joint  owner  or  owners  in  common,  is  m<^e 
distinct  than  that  of  a  member  of  a  partnership 
in  partnership  property,  because  a  partnereldp 
interest  is  subject  to  be  affected  by  the  settle- 


ment of  partnership  accounts  between  the  part- 
ners, while  part  ownership  in  a  vessel  is  not.  It 
is  an  absolute  and  distinct  ownership,  subject  to 
liability  for  joint  undertakings,  and  such  as  are 
created  by  the  law  of  agency  and  to  maridme 
liens. 

<*  We  have  therefore  the  case  of  a  vessel,  a 
chattel  lawfully  attached  by  the  sheriff  under  pro- 
cess of  the  Court  of  Common  Pleas.  The  return 
by  the  marshal  in  this  case  must  be  treated  as  an 
attempt  to  make  a  typical  attachment  of  the 
vessel,  subject  to  the  sheriff's  custody,  and  not 
such  an  actual  seisure  of  the-  vessel  as  would 
place  it  under  the  sole  control  of  this  Court,  and 
sustain  a  proceeding  in  rem, 

<*  This  construction  must  be  put  on  the  mar- 
shaPs  return,  otherwise  his  attempt  to  attach  this 
vessel  would  be  a  violation  of  the  rule  in  Taylor 
V,  Carryl,  which  has  never  been  departed  from. 

<<  It  is  thought  proper  to  cite  the  opinion  of 
Mr.  Justice  Matthews,  in  Covell  9.  Heyman 
(hi  U.  S.  at  p.  182),  which  shows  the  neces- 
sity of  observing  this  rule  in  questions  of  attach- 
ment and  seizures,  between  the  Federal  and 
State  Courts,  as  being  more  than  an  exercise  of 
comity  between  co-ordinate  Courts,  but  *  a  prin- 
ciple of  right  and  law,  and  therefore  of  neces- 
si^.  It  leaves  nothing  to  discretion  or  mere 
convenience.' 

''  As  no  process  in  rem  can  be  executed  un- 
less the  property  is  within  the  jurisdiction  of  the 
Court,  and  also  capable  of  actual  seizure,  and 
under  the  actual  control  of  the  Court,  this  Court 
cannot  attempt  to  exercise  its  jurisdiction  in 
rem  over  this  vessel  while  it  remains  in  the 
hands  of  tlie  sheriff,  and  no  order  of  sale  by  this 
Court  would  have  any  effect  to  pass  the  title  to 
this  vessel  or  lo  any  part  thereof.  The  princi- 
ple of  Taylors.  Carryl,  in  20  How.  584,  and 
of  the  same  case  in  the  Supreme  Court  of  Penn- 
sylvania, in  12  Harris,  259,  is  equally  applica- 
ble to  the  present  as  to  that  presenteid  in  those 
cases.  There  can  be  no  joint  custody  by  the 
officers  of  State  and  Federal  Courts.  (Hagan  r. 
Lucas,  zo  Peters,  400.)  The  ground  on  which 
Taylor  v.  Carryl  was  decided  is  that  any  other 
rule  would  permit  a  conflict  of  jurisdiction  be- 
tween the  officers  of  two  Courts  of  co-ordinate 
jurisdiction  over  the  same  subject  matter,  and 
applies  equally  where  the  vessel  is  in  the  custody 
of  the  sheriff  under  a  writ  against  a  part  owner  as 
well  as  to  a  case  in  which  the  whole  interest  in 
the  vessel  is  attached.  In  the  opinion  of  the 
Commissioner  the  same  result  would  follow  if 
the  vessel  was  attached  by  the  sheriff,  although 
there  was  no  ownership  whatever  on  the  part  of 
any  of  the  defendants.  (Covell  «r.  Heyman,  in 
U.  S.  176.)  While  the  possession  of  the  sheriff 
continues  this  Court  cannot  proceed  in  rem 
against  property  seized  by  him.     If  the  vessel  is 
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irregularly  attached  remedies  exist  by  which  the 
Court  issuing  process  can  relieve  the  defendants 
(Krippendorf  z;.  Hyde,  no  U.  S.  276),  and  the 
real  owners  are  protected  against  eventual  loss  by 
the  responsibility  of  the  sheriff,  and  the  bond 
given  by  the  plaintiff.  (Covellz^.  Heyroan,  ante,) 
Although  foreign  attachment  is  not  a  proceeding 
w  rem,  and  a  ^e  under  an  execution  on  a  judg- 
ment obtained  in  such  a  proceeding  would  only 
pass  to  the  vendee  whatever  title  the  defendants 
had  in  the  property,  and  would  hot  sell  the 
thing  itself,  this  does  not  affect  the  right  of  the 
sheriff  to  retain  possession  of  the  goods  attached 
as  against  the  actual  owners.  Such  an  action  is 
said  to  be  queisi  in  rem  (Freeman  v,  Alderson 
119  U.  S.  187).  This  is  the  case  under  all 
seizures,  whether  by  execution  or  process  of  at- 
tachment, or  in  rem  ;  the  property  is  in  the  cus- 
tody of  the  Court,  and  no  other  Court  can  inter- 
fere with  such  custody.  In  accordance  with  this 
principle  in  the  case  of  the  'Edith'  (34  Fed. 
Rep.  927),  the  possession  by  the  sheriff  of  the 
vessel  under  the  execution  issued  from  the  State 
Court  against  one  part  owner  only,  prevented 
the  execution  of  the  process  in  rem  by  the  admir- 
alty, and  the  proceedings  were  stayed.  In  a  «mi- 
lar  naanner  it  was  decided  that  no  process  in 
rem  toenforce  a  maritime  lien  could  issue  against 
a  vessel  while  in  the  possession  of  a  receiver  ap- 
pointed by  a  State  Court.  (The  *  Red  Wing,' 
14  Fed.Rep.  869). 

"These;  cases  convince  the  Commissioner 
that  this  Court  has  no  power  to  act  while  the 
sheriff  retains  possession  of  the  vessel.  If  it  is 
contended  that  this  rule  would  prevent  the  en- 
forcement of  any  maritime  lien  against  the  ves- 
sel, the  answer  is  plain :  (i)  Tluit  if  such  was 
the  case  it  is  a  result  that  this  Court  is  not  re- 
sponsible for ;  and  that  it  is  better  that  private 
interests  should  suffer  rather  than  a  public  dis- 
turbance should  take  place  between  two  Courts 
of  the  same  community  forcibly  attempting  to 
exercise  jurisdiction  over  the  same  chattel.  It  is 
not  necessary  to  point  out  how  lamentable  might 
be  the  result,  and  how  uiiseemly  any  controversy 
would  be  which  should  arise  between  two  con- 
flicting jurisdictions.  It  is  reiterated  in  the  cases 
cited.  Although  there  are  expressions  in  the 
opinion  in  the  case  of  Taylor  v.  Carryl,  in  the 
Supreme  Court  of  Pennsylvania,  from  which  it 
would  appear  there  might  be  a  joint  possession 
by  the  marshal  and  sheriff,  and  it  is  not  only 
not  borne  out  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  but  that  decision 
seems  absolutely  in  contradiction  of  it.  It  holds 
that  the  marshal  cannot  take  possession  of  a  ves- 
sel which  is  lawfully  in  the  possession  of  the 
State  Court  at  the  time  the  writ  issues.  The  ju- 
risdiction  in  rem  is  always  exclusive.  It  is  incon- 
sistent with  any  other  possession  than  that  of  the 


Court  which  exercises  jurisdicrion  in  rem.  Sec- 
ondly, it  is  a  familiar  principle  th^t  when  a 
Court  of  limited  jurisdiction  proceeds  by  attach- 
ment against  property  in  rem,  it  will  recognize 
and  protect  rights  which  it  could  not  enforce  by 
original  proceedings,  of  which  the  following  are 
instances :  In  the  case  t)f  Schuchardt  v.  The 
*  Angelique'  (19  How.  239),  a  mortgagee  was 
suffered  to  intervene,  and  was  paid  out  of  k  fund 
arising  from  the  sale  of  the  vessel  by  the  Admiralty, 
although  the  Court  had  no  original  jurisdiction 
to  enforce  the  mortgage  itself.  The  same  rule 
was  applied  to  a  claim  of  general  average  against 
cargo,  over  which  subject  the  English  Admiralty 
formerly  had  no  jurisdiction,  in  the  case  of. 
the  Cargo  Ex  Galam  (Br.  &  Lush.  Reps.  167). 
TJhis  is  not  peculiar  to  the  Admiralty.  The  same 
principle  applies  to  the  proceeding  of  all  other 
Courts,  and  is  shown  to  be  equally  true  in  the  case 
of  proceedings  by  attachment  in  a  Court  of  com- 
mon law,  in  Freemau  v,  Howe  (24  Howe,  450), 
and  has  lately  received  a  very  full  and  complete 
exemplification  in  the  case  of  Gumbel  v,  Pitkin 
(124  U.  S.  132),  in  which  the  Circuit  Court  of 
the  United  States,  which  has  no  jurisdiction  in 
controversies  between  citizens  of  the  same  State, 
was  declared  competent  to  enforce  the  priority 
of  attachments  issued  out  of  the  State  Courts 
against  property  in  possession  of  the  Circuit 
Court,  where  the  process  of  the  State  Court  could 
not  be  executed  by  reason  of  the  prior  possession 
of  the  marshal,  and  where  the  Federal  Court 
would  have  no  jurisdiction  between  the  parties 
themselves.  The  opinion  of  Mr.  Justice 
Matthews  contains  a  full  citation  of  the  cases, 
showing  the  inherent  right  and  duty  of.  any 
Court  having  possession  of  the  property  to  pro- 
tect the  rights  of  all  parties  having  an  interest  in 
the  property  by  intervention  in  one  form  or 
another.  The  same  principle  is  asserted  in 
Krippendorf  v.  Hyde  (110  U.  S.  276). 

<'It  cannot  be  questioned  under  these  deci- 
sions that  the  Court  of  Common  Pleas,  having 
the  rightful  custody  of  this  vessel,  can  protect 
the  rights  and  interests  of  these  seamen  against 
the  vessel  itself,  although  it  has  no  original  juris- 
diction ta  enforce  their  right  for  wages  by  pro- 
ceedings ifi  rem.  That  such  a  right  could  be 
exercised  by  the  sale  of  the  vessel  as  chargeable, 
is  fully  justified  by  the  case  of  Taylor  v,  Carryl, 
as  reported  in  12  Harris,  269.  Such  a  sale, 
like  a  master's  sale  of  a  vessel,  in  a  case  of  ne- 
cessity, is  for  ^he  benefit  of  all  concerned,  and 
discharges  all  liens,  substituting  the  fund  for  the 
property,  out  of  which  the  seamen's  wages  could 
be  paid.    (*  The  Amelie,'  6  Wall.  18.) 

"Although  the  sale  under  an  execution  on  a 
judgment  in  such  proceeding  would  pass  no  title, 
except  that  of  the  defendants,  and  would  not 
discharge  maritime  liens,  the  sale  of  the  property 
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as  perishable  is  really  and  truly,  as  stated  in  the 
case  of  Taylor  v,  Carryl,  and  in  the  authorities 
there  cited,  a  proceeding  in  rem^  to  which  all 
the  world  are  parties.  Such  a  sale  does  not  deal 
with  the  title  of  any  one,  bat  with  the  property 
itself,  independently  of  ownership  by  the  defend- 
ants, and  of  the  result  of  the  suit.  It  is  the  right 
of  the  Court,  in  the  exercise  of  its  jurisdiction, 
to  preserve  the  property  for  the  benefit  of  all 
concerned,  owners  as  well  as  creditors,  so  that 
property  in  possession  of  the  Court  shall  not  be 
permitted  to  deteriorate  by  the  absence  of  the 
claimants  of  the  property  or  their  failure  to  take 
it  out  of  the  hands  of  the  sheriff.  A  vessel  lying 
at  a  wharf  in  charge  of  a  ship-keeper  alone  can- 
not have  that  care  and  attention  which  a  vessel 
receives,  as  to  its  equipment  and  structure,  from 
the  master  and  his  crew  while  employed,  and  it 
deteriorates  in  value.  Interest  runs  upon  the 
claim,  while  the  vessel  earns  no  income  to  pay 
anybody.  \V^harfage  and  insurance  must  be  paid, 
and  the  sheriff's  custody  fees  must  run  on  until 
the  expiration  of  the  time  when  the  judgment 
can  be  obtained  and  the  property  released  by  a 
sale  under  an  execution,  when  it  again  becomes 
subject  to  the  enforcement  of  the  maritime  liens 
which  are  not  displaced.  A  vessel  in  such  a 
situation  becomes  both  chargeable  and  perish- 
able, and  the  delay  which  would  accompany  a 
writ  of  error  might  eat  up  the  whole  value  of  the 
property  as  a  res,  leaving  those  injured  only  the 
redress  by  suit  against  the  sheriff.  In  this  view 
the  Court  deals  with  the  property  as  perishable 
and  chargeable,  and  not  with  the  title  of  the 
actual  owners,  who  may  not  be  parties  to  the 
cause,  and  such  a  sale  passes  a  title  clear  of  all 
liens  against  it,  and  substitutes  the  fund  produced 
by  such  a  sale  in  the  place  of  the  vessel  itself.  The 
vessel  itself  is  sold,  and  not  the  interest  of  any 
one  owner.  The  case  of  Magee  v.  Beirne  (3 
Wr.  50)  was  a  case  involving  the  sale  of  cattle 
under  a  foreign  attachment,  which  were  sold  as 
chaiigeable.  The  decision  was  pronounced  by  a 
competent  judge,  who  held  such  a  sale  to  be  a 
proceeding  in  rem,  which  would  pass  the  title  to 
the  property  without  regard  to  the  validity  of  the 
attachment  or  its  ownership.  This  statement  is 
more  than  a  dictum.  It  was  involved  in  the 
case.  It  turned  out  afterward  that  the  defendant 
was  not  the  owner  of  the  cattle,  and  the  real 
owner  sued  the  sheriff  for  unlawfully  seizing  them 
as  the  property  of  the  defendant.  The  sheriff  in 
the  action  brought  agahist  him  for  unlawfully 
seizing  the  cattle  pleaded  the  order  of  sale  under 
which  he  diq>osed  of  the  cattle  by  direction  of 
the  Court. 

**  The  Court  did  not  doubfthe  validity  of  the 
sale,  and  held  that  it  would  have  been  a  valid 
defence  if  the  title  to  the  cattle  had  been  in  dis- 
pute,  but  it  could  not  avail,  as  the  action  was  in 


trespass  for  unlawfully  seizing  the  same  as  the 
property  of  another  man  than  the  defendant  in 
the  writ.  This  also  is  the  decision  in  Covell  r. 
Heyman  (in  U.  S.  176).  The  case  of  Megee 
V,  Beirne  was  argued  by  very  able  counsel,  and 
the  opinion  of  the  Court  as  to  the  validity  of  the 
sale  of  the  property  attached,  as  perishable,  is  not 
by  way  of  illustration,  but  by  way  of  answer  to 
points  presented  and  discussed^ 

"  In  the  opinion  of  the  Commissioner,  the  pos- 
session of  the  '  Giulio  R.'  by  the  sheriff  under 
the  attachment  out  of  the  State  Court  being  law- 
ful, the  seamen  are  remitted  to  that  Court  for 
the  protection  of  their  maritime  priority  in  the 
vessel,  which  this  Court  is  prevented  from  en- 
forcing by  reason  of  the  said  attachment.  In  his 
opinion,  proceedings  in  this  case  by  this  Court 
would  not  be  proper  against  the  vessel  itself,  and 
no  order  of  sale  thereunder  would  pass  a  title  to 
the  vessel  or  any  part  thereof." 

/.  Rodman  Paul  (^.  Sydney  Biddle  with  him), 
for  the  petitioners. 

Although  the  writ  of  foreign  attachment  was 
against  only  thr^e  undivided  fourths  of  the  vessel, 
the  sheriff  was  bound  to  execute  it  by  taking  actual 
possession  of  the  whole  vessel,  since  he  could  not 
segregate  the  part  interests. 

Morgan  v.  Watmough,  5  Wbaiton,  125. 

This  Court  therefore  has  jurisdiction,  and  may 
order  the  vessel  to  be  sold  as  perishable  or  charge- 
able. Such  a  sale  is  different  from  a  sale  in  exe- 
cution, and  passes  the  whole  title,  whether  the 
defendants  have  any  title  or  not. 
Megee  v.  Beirne,  3  Wr.  50. 

[Thayer,  P.  J.    The  question  is,  whether  the  • 
case  of  Morgan  v.  Watmough  is  applicable.  That 
case  was  not  presented  to  us  at  the  former  hear- 
ing-] 

John  F.  Lewis  {Alfred  Driver  with  him), 

contra. 

The  proposition  that  in  a  proceeding  against 
one  of  several  joint  owners,  the  property  of  all 
can  be  sold  without  notice,  is  monstrous.  The 
sheriff  had  not  the  power  to  seize  the  undivided 
one-fourth  of  the  vessel,  which  confessedly  does 
not  belong  to  the  defendants.  Morgan  v.  Wat- 
mough was  a  case  of  partnership,  and  the  co- 
owners  of  a  ship  are  not  partners. 

The  Court.  And  now.  May  — ,  1889,  on 
consideration  of  the  petition  and  affidavits,  and 
in  view  of  the  action  taken  by  the  District  Court 
of  the  United  States,  it  is  ordered  that  the  bark 
<*  Giulio  R.,"  her  tackle,  apparel,  and  furniture 
therein  named,  be  sold  by  the  sheriff,  as  perish- 
able and  chargeable,  at  public  sale,  after  adver- 
tisement in  the  manner  directed  by  law  for  the 
sale  of  personal  property  on  execution. 

WujLSON,  J.,  absent.  e.  p.  b. 
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ADDITIONAL  RULES,  Filed  Juhb  7, 1889. 

Addition  to  Role  II.  ' 

Frorided,  That  no  case  shall  be  placed  on  the 
trgnment  list,  where  the  writ  of  error,  certiorari 
or  appeal  shall  not  have  been  taken  twenty  dajs 
before  the  retom  daj. 

AddiUon  to  Rule  XXI. 

The  history  of  the  case  mnst^ot  contain  an 
trgument  or  any  portion  of  the  testimony. 

Role  XXY.  is  amended  so  as  to  read  as  fol- 
lows:— 

The  brief  of  the  argument  must  contain  a  clear 
statement  of  the  points  on  which  the  party  re- 
lias,  with  aooh  reasons  and  arguments  as  he 
may  see  proper  to  add,  together  with  all  the 
aotborities  which  he  thinks  pertinent.  Where 
the  error  assigned  is  to  the  finding  of  fact  by  an 
Auditor  or  Master,  the  printed  argument  shall 
eontain  a  synopsis  of  all  the  evidence  bearing 
upon  such  disputed  question  of  fact,  with  a  refer- 
ence to  the  ps^geor  pages  of  the  paper-book  where 
soch  evidence  may  be  found  in  exiemo* 

Rule  XXVI.  is  aokended  so  as  to  read  as  fol- 
lows:— 

Where  an  authority  is  cited  the  principle  in- 
tended to  be  supported  by  it  must  be  stated.  A 
mere  reference  to  the  book  will  not  be  sufficient. 
Pennsylvaoia  cases  decided  since  the  commence- 
ment of  the  State  Reports  must  be  cited  by  the 
Tolome  of  ssud  State  Reports.  Wherever  decisions 
of  this  Court  are  cited  from  the  Legal  Periodicals, 
they  must  be  accompanied  by  the  certificate  of 
counsel  th^t  ssud  cases  have  not  been  reported  in 
the  State  Reports.  The  addition  to  Rule  XIX. 
Idopted  Pebmary  6, 1888,  is  hereby  supplied. 

Addition  to  Rule  XXXIL 

All  paper-books  exceeding  20  pages  In  length 
shall  be  accompanied  by  a  full  and  complete  in- 
dex.   The  nsuoes  of  the  parties,  and  the  nameof 


the  Court  to  which  the  writ  of  error,  certiorari 
or  appeal  is  taken  shall  appear  on  the  cover  in 
all  cases.  ' 

Addition  to  Rule  XXXYIIL  , 

Provided,  That  no  cause  shall  be  certified  off 
after  the  short  list  is  taken  up  on  Wednesday 
morning. 


Jan.'  89,  410. 


Hay  10, 1889. 


Marlln  v.  Waters. 

Judgment  (^  want  of  affidavit  of  defence^^ 
Practice  under  Act  of  May  25,  1887— iSSfa^e- 
menu —  When  necessary  to  serve  copy^  and 
when  notice  of  filing  only^  in  order  to  obtain 
judgment. 

AgdeoUration  with  sworn  statement  of  daim,  and 
oopie^  of  notes  upon  which  salt  was  brought,  were 
filed  in  an  action  of  assumptit.  The  summons  was 
served  and  an  appearance  entered  bj  the  defendant. 
No  cop7  of  the  statement,  nor  notice  of  filing  the 
same  was  served  upon  him,  and  twentj  days  after  the 
return  day,  judgment  for  want  of  an  afildavit  of  de- 
fence was  taken  under  a  local  rule  of  Court.  This 
Judgment  was  sabseqnently  stricken  oflT  by  the  Court 
for  want  of  comj^anoe  with  the  terms  of  the  Act  of 
Hay  26, 1887 : 

Held,  that  the  judgment  was  properly  stricken  off. 

The  Act  of  May  25,  1887,  prescribes  a  new  method 
for  taking  judgment  for  want  of  an  aUdavit  of  de- 
fence, which  supersedes  all  others.  The  Act  was 
intended  to  promote  uniformity,  and  its  provisions  as 
to  such  judgments  are  general  and  applicable  to  all 
Courts.  Under  the  provisions  of  the  fourth  and  sixth 
sections  of  said  Act,  if  the  plaintiff  wants  to  hold  the 
defendant  to  an  affidavit  of  defence  upon  his  coming 
into  Court,  t.  e.,  on  the  return  day,  he  must  $erve  a 
copy  of  the  itatement  before  the  return  day.  If  he  chooses 
to  wait  until  the  defendant  is  in  Court,  he  need  only 
JiU  his  statement  and  ^tve  notice. 

The  provision  of  the  fifth  ^ootion  of  the  Act  that 
*'  judgment  may  be  moved  ibr  for  want  of  an  afildavit 
of  defence,  for  the  whole  or  part  of  the  plaintilTs 
claim,  as  the  case  may  be,  in  aeoordanc%  with  the  present 
practice  in  actions  of  debt  and  assumpsit,"  refers 
only  to  the  mode  of  taking  judgment,  and  specially  to 
taking  it  for  part  of  the  plaintiff's  claim  which  is  pro- 
vided for  by  rules  of  Court  and  not  by  statute. 

This  section  should  properly  have  preceded  or  fol- 
lowed the  fourth  and  sixth.  Its  purpose  is  clearly  to 
save  the  prior  practice,  but  only  so  far  as  not  super- 
seded by  the  new  provisions  oi  Uie  Act. 

Qould  V.  Qage,  118  Pa.  St.  569  (8.  C.,  20  Wxbklt 
Nona,  553),  followed. 

Error  to  the  Common  Pleas  of  Warren  County. 

Assumpsit,  by  H.  A.  Marlin  against  S.  W. 
Waters,  upon  two  promissory  notes  drawn  by  the 
defendant. 
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served,  and  October  1,  1887,  appeiugd  by 
eel.     On  February  17,  1888,  plainWr  took 


The  facts  were  these:  The  plaintiBT  brought 
suit  upon  two  promissory  notes,  signed  by  de- 
fendant, and  payable  to  the  order  of  George  R. 
"W^tmore,  which  notes  were,  by  Wetmore,  before 
maturity  and  for  value  reeeivedy  indorsed  by  him 
and  sold  and  assigned  to  Marlin  &  Stephenson, 
and  by  them  sold  and  delivered  to  Marlin,  said 
Marlin  being  an  innocent  bolder  of  said  notes 
for  value.  A  praecipe  for  summons,  and  declara- 
tion with  sworn  statement  of  claim,  setting  forth 
copies  of  said  notes,  were  ^led  August  1,  1887 ; 
thereupon  summons  in  assumpsit  was  issued, 
returnable  the  first  Monday  of  October.  On 
September  15,   1887,  defendant  was  personally 

coun- 
took  judg- 
ment for  want  of  an  affidavit  of  defence  in  accord- 
ance with  the  following  rule  of  Court : — 

BruLB  6.  In  all  actions  founded  on  hook  aocounts, 
bills,  notes,  bonds,  and  other  instruments  of  writing 
|6r  the  payment  of  monej,  and  in  all  actions  jipon 
covenants  or  contracts  for  the  payment  of  monly,  or 
for  the  performance  of  some  other  duty  or  thing  of  a 
specified  cash  valae,  whether  under  seal  or  not,  in  all 
suits  apon  recognizances,  judgments,  mortgages,  me- 
•chanics*  liens  and  other  records,  and  in  actions  of 
debt  on  foreign  jadgments  and  the  Judgments  of  jas- 
tices  of  other  States,  if  the  plaintiff  shall  have  filed  a 
«op7  of  the  account  or  instrument  of  writing  on  which 
the  suit  is  founded,  with  his  declaration,  on  or  before 
the  return  day  of  the  writ,  he  shall  be  entitled  to  a 
judgment  by  default  for  the  amount  so  claimed,  at 
any  time  after  twenty  days  from  and  after  the  return 
day  of  the  writ,  unless  the  defendant,  or  some  one  for 
him,  knowing  the  facts,  shall  have  filed  an  aflidavit 
of  defence  In  which  the  nature  and  character  of  the 
defence  shall  be  clearly  and  specifically  stated. 

On  May  14,  1888,  defendant  moved  the  Court 
to  strike  off  the  judgment  for  the  reason  that  no 
copy  of  plaintiff's  statement  of  claim  was  served 
upon  defendant,  nor  notice  given  to  defendant 
of  the  filing  of  the  same,«s  is  required  by  Act  of 
May  25, 1887.  A  rule  to  show  cause  was  granted, 
which  on  May  28  was  made  absolute,  and  judg- 
ment stricken  off  by  ll^.  Court  for  the  reasons 
above  assigned. 

Plaintiff  then  took  this  writ,  assigning  for  error 
the  action  of  the  Court. 

John  B.  Chapman  (  W.  B.  Chapman^  &,  P, 
Johnson^  W.  M.  Linduy^  and  Jamtt  •(>.  PamUee 
with  him),  for  plaintiff  in  error. 

Unless  section  5  of  the  Act  «f  May  25,  1887, 
is  meaningless,  the  Legislature  did  not  interfere 
with  the  practice  existing  at  the  time  of  the 
passage  of  the  Act. 

The  plaintiff  followed  the  practice  •existing  in 
Warren  County,  and  it  was  error  t«  strike  off 
the  judgment. 

Charles  H.  Noyei  (  Watson  D.  Hineldey  with 
him),  for  defendant  in  error. 

The  Act  of  May  25,  1887,  did  not  have  in 
mind  the  local  practice  under  the  rules  of  dif- 


ferent Courts,  and  established  an  entirely  new 
method  of  procedure. 

May  29,  1889.  The  Coubt.  The  plaintiff 
took  judgment  for  want  of  an  affidavit  of  defence 
in  accordance  with  the  rule  of  Court  of  the  Common 
Pleas,  without  reference  to  the  Procedure  Act  of 
1887,  and  the  Court  struck  off  the  judgment  for 
failure  to  comply  with  the  provisions  of  that  Act. 
This  raises  the  single  question  in  the  case, 
whether  that  Act  meant  to  leave  prior  methods 
of  taking  judgment  for  want  of  an  affidavit  of 
defence  entirely  unaffiscted,  and  to  give  a  new 
and  additional  method  of  its  own,  or  whether  it 
intended  to  prescribe  its  method  as  the  only 
proper  one,  and  to  supersede  all  others. 

This  question  was  virtually  decided  in  Gould  v. 
Gage  (118  Pa.  559),  and  has  been  so  understood 
by  the  Courts  of  this  (Philadelphia)  county  (see 
Friederich  v.  Anderson,  22  Weekly  Notes, 
524).  But  as  Gould  v.  Gage  was  argued  rather 
upon  the  sufficiency  of  the  copy  filed,  as  a  state- 
ment under  the  Act  of  1887,  thian  upon  the  gene- 
ral question  of  the  effect  of  the  Act  on  rules  of 
Court  previously  existing,  the  decision  does  not 
seem  to  have  Jittracted  general  attention  as  to  the 
latter  point,  and  it  may  therefore  be  well  to  con- 
sider the  matter  a  little  more  in  detail. 

The  Act  was  undoubtedly  intended  as  a  step 
towards  uniformity  of  practice,  and  its  provisions 
as  to  judgments  for  want  of  affidavits  of  defence 
are  general,  and  applicable  to  all  Courts.  Sec- 
tion four  provides  that  '^  the  plaintiff  shall  be  at 
liberty  to  serve  a  copy  of  his  statement  on  the 
defendants,''  and  if  such  service  is  made  not  less 
than  fifteen  days  before  the  return  day  it  shall  be 
the  duty  of  the  defendant  to  file  an  affidavit  of 
defence  on  or  before  the  return  day. 

Section  sixth  provides  that  if  the  plain  tiff  shall 
neglect  to  serve  a  copy  of  his  statement  fifteen 
days  before  the  return  day,  he  may  file  it  on,  or 
any  time  after,  the  return  day,  and  have  judgment 
in  fifteen  days  after  notice  of  such  filing. 

The  distinction  between  these  two  methods  is 
plain.  If  the  plaintiff  wants  to  hold  the  defend- 
ant to  an  affidavit  immediately  on  his  coming  into 
Court,  f.  «.,  on  the  return  day,  he  must  serve  a 
copy  of  the  statement.  If  however  he  chooses  to 
wait  till  the  defendant  is  in  Court,  as  required  to 
be  on  the  return  day,  then  plaintiff  need  wAyjiU 
his  statement  and  yive  notice.  Under  this  system 
the  defendant  is  not  bound  to  any  unreasonable  dil- 
igence, nor  in  any  danger  of  being  taken  unaware. 
He  knows  he  must  be  served  either  with  a  copy 
before  the  return  day,  or  with  a  notice  after  it. 
It  is  highly  improbable  that  the  Act  meant  to 
leave  him  subject  to  a  third  contingency  not  im- 
posed by  its  own  terms,  but  by  a  rule  of  Court. 
Thus  in  the  present  case  the  rule  of  Court  of  War- 
ren County  entitles  the  plaintiff  to  judgment  in 
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twenty  days  withoot  notice  to  the  defendant,  if  a 
eopj  of  the  instrnment  of  writing  has  been  filed 
OD  or  before  the  return  day.  If  this  mle  is  still 
in  force,  the  defendant  was  liable  in  the  present 
case  to  a  judgment  in  fifteen  days  with  notice,  or 
in  tweaty  days  without  A  statute  which  as  al- 
ready said,  was  intended  to  promote  uniformity, 
ought  not  to  be  so  coostrufld  as  to  create  or  pre- 
serre  such  diversities  unless  its  language  is  per- 
fectly clear  to  that  effect. 

The  sole  doubt  arises  from  the  fifth  section, 
which  provides  that  '<  judgment  may  be  moved  for 
for  want  of  an  affidavit  of  defence,  for  the  whole  or 
part  of  the  pUuntiflfs  claim,  as  the  case  may  be, 
in  accordance  with  the  present  practice  in  actions 
of  debt  and  assumpsit.''  It  is  however  fairly 
inferrible  that  this  refers  only  to  the  mode  of 
taking  judgment,  and  specially  to  taking  it  for 
part  of  the  plaintiff's  claim.  This,  so  far  as  I 
am  aware,  is  only  done  under  rules  of  Court,  at 
least  I  have  not  found  any  statute  which  directs 
or  authorises  it,  and  it  was  probably  with  special 
rderence  to  preserving  this  feature,  as  well  as  the 
general  practice  on  the  subject,  that  the  fifth  sec- 
tion was  introduced.  It  was  manifestly  put  in  the 
wrong  place,  between  the  fourth  and  sixth  sections. 
Those  sections,  as  already  seen,  provide  for  the 
time  and  conditions  of  judgment,  and  should  be 
read  in  immediiCte  connection.  The  fiflh,  which 
refers  only  to  the  mode,  has  a  separate  branch  of 
the  subject,  and  logically  should  have  either  pre- 
ceded or  followed  the  other  two.  But  though 
thus  somewhat  out  of  place,  its  purpose  in  the 
general  scheme  is  clearly  to  save  the  prior  prac- 
tice, but  only  so  far  as  not  superseded  by  the  new 
provisions  of  the  Act.  We  are  therefore  of  opin- 
ion that  the  parts  of  the  rule  of  Court  relating 
to  the  time  and  conditions  of  filing  the  statement 
and  taking  judgment,  were  superseded  by  the 
direct  provisions  of  the  Act,  and  as  plaintiff's 
judgment  failed  to  observe  the  latter,  it  was  prop- 
erly struck  off. 

Order  affirmed. 

Opinion  by  Mitchell,  J.  h.  o.  o. 


Jan.  '89,  279}.  April  17, 1889. 

Miller  T.Hulme* 

Overpayment  hy  administrator — Agreement  to 
refund — Power  of  attorney  to  bind  his  client — 
Auditor's  report  as  matter  of  evidence. 

An  administrator  is  presumed  to  know  the  oonditkis 
of  his  deoedent*fi  estate,  and  when  be  voluntarily 
Bakes  paymeots  to  dlatributees,  they  are  not  legally 
bonBA  to  refbnd.  He  is  chargeable  with  knowledge  of 
fbe  amount  of  olainis  against  the  estate  in  making  soeh 
payments. 

Canon  v.  MeFarland  (2  Rawle,  118);  Hlakle  v. 


Eichelberger  (2  Pa.  483)  ;  Edgar  v.  Shields  (1  Grant, 
361) ;  Natcher  ty.  Natcher  (47  Pa.  496),  cited  as  to 
volnntary  payments. 

Where  it  does  not  appear  from  the  proofs  that  the 
guardian  of  a  distributee,  nor  any  one  for  him,  has 
made  any  agreement  to  refund  an  overpayment  made 
to  him,  he  cannot  be  compelled  fb  refund. 

An  attorney  by  virtue  of  his  employment  as  such 
merely,  has  no  general  power  to  create  and  impose  a 
legal  obligation  on  his  client  under  such  circumstances. 
A  client  is  not  bound  in  9uch  a  case  by  the  action  of 
his  attorney  without  proof  of  express  authority. 

An  Auditor's  report,  which  does  not  show  an  assign- 
meat  of  the  excess  in  an  overpayment  but  does  show 
that  there  was  an  agreement  to  assign  upon  which  the 
adjudication  is  based,  is  not  receivable  in  evidence  to 
prove  an  agreement  of  any  one  of  the  overpaid  parties 
to  refund,  but  is  proper  evidence  to  prove  that  a  cer- 
tain claim  was  presented  and  was  partially  allowed 
under  an  alleged  agreement  of  counsel. 

Error  to  the  Common  Pleas  of  Columbia 
County. 

Case,  by  H.  H,  Hulme,  executor  of  Samuel 
Applemao,  deceased,  who  was  guardian  of  Otis 
Pealer,  to  recover  from  Charles  W.  Miller  cer- 
tain moneys  received  by  Miller  as  attorney  for 
said  guardian. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra. 

Defendant  offered  in  evidence  the  report  of  the 
Auditor  in  Catharine  Pealer's  estate,  to  show 
that  Otis  Pealer,  by  his  guardian,  had  received 
an  excessive  amount  from  the  estate  which  was 
adjusted  through  the  audit,  so  as  to  work  a  trans- 
fer of  that  excess  to  the  guardian  of  Alva  Pealer. 
Objected  to  as  irrelevant,  because  the  evidence 
offered  does  not  tend  to  show  that  the  defendant 
is  the  owner  of  any  claim  against  Samuel  Apple- 
man  or  Otis  Pealer.  Objection  sustained — evi- 
dence excluded.     (First  assignment  of  error.) 

The  Court  (H.  M.  Hinckley,  P.  J.)  charged 
the  jury,  inter  alia^  as  follows :  <<  This  question 
of  Mr.  Millei^s  compenssttion  is  li  question  of  fact 
for  you  to  determine :  you  must  do  this  from  the 
testimony  that  has  been  given  in  the  case.  If 
you  believe  that  Mr.  Milhsr  has  performed  ser- 
vices, for  which  he  has  received  no  compensation, 
then  it  would  be  your  da^  to  inquire  what  those 
services  were  worth,  and,  in  arriving  at  a  deci- 
sion upon  that  question,  you  will  be  guided  by 
the  testimony  which  you  have  heard  from  the 
witness  stand ;  [having  arrived  at  a  decision  as 
to  what  that  should  be,  then  it  would  be  your 
right  to  deduct  that  amount  from  the  amount 
otherwise  doe  the  plaintiff,  and  to  render  a  ver- 
dict in  favor  of  the  plaintiff  for  the  difference.] 
It  is  contended  by  plaintiff's  counsel  that  Mr. 
Miller's  work  was  so  negligently  and  improperly 
done,  and  that  it  has  made  the  plaintiff  so  much 
trouble  to  collect  the  balance,  that  Mr.  Miller  is 
entitled  to  no  compensation.    If  it  is  true,  as  is 
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contended  bj  plainttflTa  counsel,  that  this  work 
was,  negligently  done,  if  it  was  true  that  it  was 
so  improperij  done  that  it  worked  great  damage 
and  injurj  to  the  plaintiff,  then,  as  a  matter  of 
law  and  a  matter  of  common  sense,  Mr.  Miller 
would  be  entitled  40  nothing ;  if  he  rendered  no 
service,  he  is  entitled  to  no  compensation.  I  am 
nnable  now  to  recall  anj  testimony  in  thilT  case 
showing  such  negligence ;  if  there  is  anj  70U 
will  recollect  it.  If  yon  find  that  he  did  an  injurj 
to  this  plaintiff,  then,  of  course,  [he  would  be 
entitled  to  no  compensation,  but  jour  verdict 
would  be  for  the  whole  amount  of  mon^  collected, 
with  its  interest;]  and,  if  jou  find  that  Mr. 
Miller  is  entitled  to  compensation,  that  his  ser- 
vices were  worth  something  to  tl^e  plaintiff,  it  is 
jour  dutj  to  determine  what  that  something  is 
and  deduct  that  amount,  as  I  have  alreadj  said, 
from  the  amount  of  the  debt  and  interest  other- 
wise due." 

Verdict  for  plaintiff  for  $128.84,  and  judgment 
thereon.  Whereupon  defendant  took  this  writ, 
assigning  for  error,  inter  alia^  the  rejection  of  the 
above  ofier  of  evidence  and  the  portions  of  the 
foregoing  charge  included  between  brackets. 

John  O.  Freeze  {Charlee  O.  Barkieg  with 
him),  for  plaintiff  in  error. 

Ephraim  H.  LitOe  (Robert  R.  Little  with 
hinA,  for  defendant  in  error. 

The  defendant  received  the  monej  as  attomej 
for  the  guardian  of  Otis  Pealer ;  he  was  therefore 
bound  bj  an  implied  contract  to  paj  the  monej 
over  to  the  client. 

First  National  Bank  of  Loek  Haven  v.  Mason,  96 

Pa.  113. 
Tagg  V.  Bowman,  108  Id.  276. 
Citizens'  Bank  v.  Alexander,  120  Id.  476. 
Simpson  v.  Pinkerton,  10  Wisklt  Notis,  423. 

Attomejs  have  no  authoritj  to  enlarge  the 
powers  of  an  Auditor.  It  requires  the  express 
agreement  of  the  parties. 

Willis  V.  Willis,  12  Pa.  162. 

Maj  6, 1889.  The  Court.  This  action  was 
brought  bj  H.  H.  Hulme,  executor  of  the  last 
will  and  testament  of  Samuel  Appleman,  deceased, 
to  recover  from  Charles  W.  Miller,  Esquire, 
$182.29.  received  bj  him  as  attomej  for  Samuel 
Appleman,  who,  in  his  lifetime,  was  the  guardian 
of  Otis  Pealer,  in  the  distribution  of  the  estates 
of  Daniel,  Ira,  and  Elias  Pealer,  deceased.  The 
defendant  does  not  denj  that  the  monej  is  in  his 
hands,  but  he  alleges  that  whilst  he  receipted  for 
it  as  the  attomej  of  Appleman,  guardian,  etc,  it 
was,  bj  virtue  of  an  arrangement  previouslj 
made,  applicable  to  a  debt  due  Alva  Pealer,  for 
whom  Miller  was  also  acting  as  an  attomej. 

The  matters  alleged  bj  waj  of  defence  are  in 
substance  as  follows :  That  in  the  distributioii  of 
the  estate  of  Catharine  Pealer,  deceased,  Alva 
Pealer  was  entitled  as  a  creditor  to  a  claim  of 


$959.14;  but  certain  of  the  heirs  of  that  estate, 
viz:  Otis,  Hihim,  and  Enos  Pealer  had  each 
alreadj  received  $116.17  bejond  their  distribu- 
tive shares,  bj  means  whereoif  the  administrators 
were  wanting  in  funds  to  complete  the  distribution ; 
that  the  ^ties  in  interest  were  represented  as 
follows :  Enos,  Hiram,  and  Eli,  as  heirs,  and 
Hiram  and  Eli,  as  accountants,  bj  Samuel  Slnorr, 
Esq.,  Alva,  as  a  creditor,  and  Otis,  Alva,  and 
Savilla,  as  heirs,  bj  Charles  W.  Miller,  Esq.' ; 
that  all  the  parties  being  thus  represented  it  was 
agreed  bj  counsel  that  Alva  Pealer  should  have 
the  benefit,  bj  assignment,  of  the  over-pajments 
stated,  and  that  he  should  accept  them  in  part 
pajment  of  his  claim ;  that  acting  npbn  this  agree- 
ment of  counsel  the  Auditor  allowed  Alva  onlj 
$610.68,  which  with  the  three  over-pajmeota  of 
$116.17  each  amounted  to  $959.14,  the  full  value 
of  his  claim,  and  that  thereupon  Alva  became 
and  was  entitled  to  receive  from  the  other  estates 
as  thej  fell  in,  monej  that  if  no  error  had  been 
made,  would  have  gone  to  Appleman  as  guardian 
of  Otis  Pealer  for  re-pajment  of  the  same  re- 
ceived bj  him  more  than  his  distributive  share- 
To  establish  these  facts,  the  defendant  offered 
in  evidence  the  report  of  the  Auditor,  which  waa 
refused  bj  the  Court  upon  the  ground  that  no 
assignments  were  shown  to  have  been  nmde  in 
pursuance  of  the  agreement  alleged.  It  is  true 
there  was  no  formal  or  written  assignment,  but 
the  agreement  to  assign  was  noted  bj  the  Auditor 
on  his  report  and  the  adjudication  is  based  upon 
it.  The  report  was  not  receivable  in  evidence 
for  the  purpose  for  which  it  was  offered,  but  it 
was  proper  evidence  to  show  that  the  claim  of 
Alva  was  presented  to  the  Auditor ;  that  it  was 
adjudicated  in  his  favor,  and  was  allowed  to  the 
amount  of  $610.68  onlj  under  the  alleged  agree- 
ment of  counsel ;  but  as  between  Appleman  and 
Miller  it  would  not  be  competent  proof  of  the 
agreement  on  part  of  Appleman  to  repaj  the 
monej.  It  is  not  pretended  that  Appleman  was 
present  in  person  at  the  time,  or  that  he  then  or 
afterwards  agreed  to  paj  the  $116.17  to  Alva. 
It  does  not  even  appear  that  Miller  made,  or 
undertook  to  make  anj  such  agreement  for  him  ; 
according  to  the  memorandum  made  bj  the  Auditor 
Miller  simplj  agreed  to  accept  an  assignment,  in 
part  pajment  of  Alva's  claim — that  and  no  more ; 
and  if  he  had,  we  think,  without  proof  of  express 
authoritj,  he  would  not  in  such  a  case  be  b6und 
bj  the  action  of  his  attomej.  The  overpajment 
to  Appleman  appears  to  have  been  volnntarj, 
and  he  was  not  legallj  bound  to  refund  ;  <^  when 
an  administrator  pajs  out  monej,''  sajs  our 
brother  Paxson  in  Montgomery's  Appeal  (92  Pa. 
206),  ^*  he  ispresumed  to  know  the  condition  of 
the  estate.  The  assets  are  in  his  hands,  and  he 
is  familiar  with  their  amount  and  value.  He 
ought  to  know,  and  is  chargeable  with  knowledge 
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of  the  amoont  of  claims  against  the  estate,  when 
he  makes  a  payment  on  account  of  a  distributive 
«hare.  ]t  would  be  a  great  hardship  upon  dis- 
tributees to  whom  an  administrator  has  volun- 
tarily made  payments  on  account  of  their  shares 
if  they  may  be  called  upon  for  repayment  after 
the  lapse  of  years.  They  may  have  spent  it, 
or  increased  Uieir  style  of  living  in  entire  good 
£uth  and  in  ignorance  of  any  overpayment"  So 
here,  the  guardian  may  have  expended  the  money, 
or  made  himself  liable  for  his  ward  upon  the  faith 
of  it.  That  the  payment  must  be  regarded  as  a 
voluntary  payment,  is  settled  by  numerous  cases. 
(Carson  r.  McFarland,  2  Rawle,  118  ;  Hinkle  t;. 
Eichelberger,  2  Pa.  483 ;  Edgar  v.  Shields,  1 
Grant's  Cases,  d61 ;  Natches  v.  Natches,  47  Pa. 
496.)  An  attorney  by  virtue  of  his  employment 
IS  such  merely,  has  no  general  power  to  create 
and  impose  a  legal  obligation  on  his  client  under 
8Qch  circumstances. 

As  Appleman  had  received  money  from  the 
estate  of  Catharine  Pealer,  deceased,  to  which, 
in  good  conscience,  he  was  not  at  the  time  en- 
titled, there  was,  perhaps,  a  moral  obligation  to 
repay ;  it  oaay  be  also  that  Alva's  partial  relin- 
quishment of  his  right  to  participate  in  the  fund 
in  relief  of  the  administrators,  and  in  aid  of  the 
distribution,  was  a  sufficient  consideration  to  sup- 
port an  agreement ;  yet,  as  we  have  said,  it  does 
not  appear  in  the  proofs  that  any  such  agreement 
VIS  at  any  time  miade,  either  by  Appleman  or  by 
any  one  for  him. 

Moreover,  Miller  was  not  only  the  attorney  for 
Otis  Pealer,  or  his  guardiaii)  but  also  for  Alva, 
and  even  if  the  power  to  bind  Appleman  might 
be  implied  from  his  professional  relation  merely 
it  would  certainly  not  be  competent  for  him,  of 
kis  own  motion,  as  attorney  for  the  former,  to 
Bitke  a  contract  with  himself,  as  attorney  for  the 
ktter,  which  would  bind  Otis  or  his  guardian  for 
repayment  of  the  money. 

In  the  absence  of  any  proof  or  of  any  ofler  to 
prove  an  express  agreement  on  the  part  of  Apple- 
Bad  to  refund  this  money,  or  of  an  agreement  to 
that  effect  made  under  his  direction,  or  approved 
or  ratified  by  him,  the  report  of  the  Auditor  was 
rightly  refused. 

We  have  no  doubt  Mr.  Miller  throughout  this 
whole  transaction  acted  in  the  utmost  gMd  faith, 
with  the  intention  of  saving  trouble  and  litigation, 
bat  according  to  the  admitted  facts,  the  law  is 
clearly  against  his  right  to  retain  the  money. 

The  judgment  is  affirmed. 

OpiniiHi  by  Clark,  J.  h.  s.  p.  n. 


Jan.  '89,  325.  April  10, 1889. 

Howe's  Appeal. 

WilU-^Carutruction  of ^^ Intention  of  testator-^ 
Intestacy. 

Where  a  testator  by  his  will  provided  that  after  the 
payment  of  his  debts  and  faoeral  expenses,  ''  all  mj 
property  oonsfsting  of  bonds,  mortgages,  ground  rents, 
Btooka,  and  personal  efTecta  in  the  State  of  Pennsjlva* 
nia  be  sold*'  and  the  fdnd  divided  among  the  children 
of  his  sister  and  his  adopted  daughters',  a  lot  of 
ground  in  Pennsjlvania  will  not  pass  under  this  pro- 
vision of  the  will. 

The  words  "  all  mf  property  consnting,"  etc.,  do 
not  mean  all  the  testator's  property  in  Pennsylvania. 

In  ascertaining  a  testator's  intention  the  words  he 
has  chosen  mast  be  read  according  to  their  plain  and 
ordinary  meaning,  and  the  interpretation  mast  be  in 
conformity  with  the  meaning  of  the  words  rather  than 
with  some  supposed  meaning  of  the  testator. 

While  a  testator  is  to  be  presumed  as  intending  not 
to  die  intestate,  yet  the  heir  is  not  to  be  disinherited 
ezoept  by  express  words  or  Ufoessary  implication. 

Baker's  Appeal,  116  Pa.  590,  followed. 

Appeal  of  Elizabeth  D.  Howe,  Mary  J.  Han- 
sell,  Walter  6.  Howe,  William  M.  Howe,  Annie 
M.  Caldwell,  Philip  F.  Igoe,  guardian  of  Robert 
J.  Igoe,  and  Mary  £.  Loder,  heirs-at-law  of 
George  H.  Howe,  deceased,  from  the  decree  of 
the  Common  Pleas  No.  4,  of  Philadelphia  County, 
distributing  the  proceeds  of  a  sherifTs  sale. 

George  H.  Howe  died  on  March  14,  1881, 
seised,  inter  alia,  of  certain  premises  on  the  west 
side  of  Forty-first  Street,  north  of  Powelton 
Avenue,  having  first  made- his  will  as  follows: — 

After  the  payment  of  all  my  Just  debts  and  funeral 
expenses  I  do  order  that  all  my  property  consisting  of 
bonds  and  mortgages,  ground-rents,  stocks,  and  per- 
sonal effects  in  the  State  of  Pennsylvania,  be  sold  and, 
after  deducting  my  funeral  expenses  and  debts,  as 
aforesaid,  I  do  order  that  the  remaining  sum  be  equally 
divided  among  the  children  of  my  sister,  Elizabeth  D. 
Howe,  the  children  of  myuidq^tad  daughter,  Elizabeth 
Snpplee,  and  the  children  of  my  adopted  daughter, 
Sarah  Ann  Shaffer.  All  the  children  living  at  my 
decease  to  have  share  and  share  alike.  I  also  give 
and  bequeath  to  my  dear  sister's  daughter,  Jane,  all. 
my  property  In  Pendleton  County,  State  of  Kentucky, 
and  I  hereby  nominate  and  appoint  Jeremiah  T.  Wil- 
son, of  Philadelphia,  State  of  Pennsylvania,  executor 
of  this  my  last  will  and  testament. 

The  Forty-first  Street  lot  was  afterwards  sold 
for  taxes  by  the  sheriff  and  the  proceeds  of  this 
sale  were  paid  into  Court. 

The  fund  was  claimed  by  the  children  of  the 
sister  and  adopted  daughters,  as  legatees  under  the 
foregoing  will,  and  by  the  heirs-at-law  of  the  said 
George  H.  Howe  who  alleged  that  he  had  died 
intestate  as  to  such  real  estate. 

The  matter  was  referred  to  Henry  V.  Massey, 
Esq.,  as  Auditor,  who  reported  that  the  said 
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George  H.  Howe  died  intestate  as  to  the  lot  sold,  as 
above  set  forth,  and  the  same  did  not  pass  under 
his  will  but  vested  in  the  heirs-at-law,  and  awarded 
the  fund  to  the  said  heirs. 

The  executor  of  the  said  will  and  the  children 
of  Elizabeth  D.  Howe  and  the  adopted  daughters 
excepted  to  these  finding»  of  the  Auditor,  and 
the  exceptions  were  afterward  sustained  by  the 
Court,  in  an  opinion  by  Willson,  J.,  and  the  fund 
awarded  to  the  exceptants.  Whereupon  the 
above  appellants  took  this  appeal  assigning  for 
error  the  action  of  the  Court  in  sustaining  the 
foregoing  exceptions  and  in  making  the  daid  de- 
cree of  distrib^ion. 

Edwin  Saunders  Dixon,  for  appellants. 

Edwin  0.  Michener^  for  appellees. 

May  6,  1889.  The  Court.  The  will  of  the 
testator  is  very  brief.  The  substance  of  its  dis- 
positions is  contained  in  the  following  words: 
*<  After  the  payment  of  all  my  just  debts  and 
funeral  expenses  I  do  order  that  all  my  property 
consisting  of  bonds,  mortgages,  ground-rents, 
stocks  and  personal  effects  in  the  State  of  Penn- 
sylvania be  sold  and  after  deducting  my  funeral 
expenses  and  debts  as  aforesaid  I  do  order  that  the 
remaining  sum  be  equally  divided  among  the 
children  of  my  sister  Elizabeth  D.  Howe,  the 
children  of  my  adopted  daughter  Elizabeth  Sup- 
plee,  and  the  children  of  my  adopted  daughter 
Sarah  Ann  Shaffer  ...  I  also  give  and  bequeath 
to  my  dear  sister's  daughter  Jane  all  my  property 
in  Pendleton  County,  State  of  Kentucky."  The 
testator  died  seised  of  specific  real  estate  in  Penn- 
sylvania which  was  sold  for  taxes  after  his  death 
and  on  the  distribution  of  the  proceeds  of  such 
sale  the  present  contention  arises ;  the  question 
is,  did  the  testator  die  testate  or  intestate  as  to 
such  real  estate  ? 

It  can  scarcely  be  questioned  that  literally  and 
upon  the  ordinary  reading  of  its  very  terms,  the 
clause  'relating  to  property  in  Pennsylvania  has 
a  limited  signification.  The  words  *<  all  my  prop- 
erty consisting  of  bonds  and  mortgages,  ground 
rents,  stocks  and  personal  efifects  in  the  State  of 
Pennsylvania'!  include  so  much  of  the  testator's 
property  in  Pennsylvania  as  comes  within  the 
designated  description.  They  do  not  mean  all 
the  testator's  property  in  Pennsylvania.  To  give 
them  that  meaning  we  must  strike  out  as  sur- 
plusage the  remaining  words  of  the  clause  after 
the  words  "  all  my  property ;"  we  have  no  right 
to  do  this,  because  the  testator  has  inserted  them, 
and  it  is  not  within  the  function  of  the  Court  to 
make  a  will  produce  a  certain  meaning  by  elimi- 
nating operative  words  which  the  testator  has 
written  into  it.  It  is  his  undoubted  right  to  do 
as  he  pleases  with  his  own,  and  it  is  the  business 
of  the  Courts  to  enforce  the  wishes  be  has  expressed. 
We  are  therefore  not  at  liberty  to  read  this  will 


literally  as  we  would  read  it  if  the  descriptive  words 
which  follow  the  words  "  all  my  property"  were 
left  out.  We  must  declare  the  testator's  meaning 
with  all  those  words  in.  The  Auditor  in  the 
Coart  below  held  that  the  testatatordied  intestate 
as  to  the  real  estate  sold  for  taxes,  but  the  learned 
Court  thought  diiforently  and  held  that  it  panned 
by  the  terms  of  the  will.  Sneh  a  raliog  can  only 
be  sustained  upon  the  theory  that  it  is  necessary  in 
order  to  effectuate  the  testator's  intention.  But 
in  ascertaining  such  intention  the  words  he  ba» 
chosen  must  be  read  according  to  their  plain  and 
ordinaiy  meaning,  and  the  interpretation  must 
be  in  conformity  with  the  meaning  of  the  words 
rather  than  with  some  supposed  meaning  of  the 
testator.  We  can  see  no  ambiguity  in  the  words 
of  this  will  and  therefore  have  no  oocasion  to 
resort  to  rules  of  interpretation  which  are  intended 
only  for  the  solution  of  ambiguous  language. 
One  of  these  rules  chiefly  invoked  in  the  present 
case,  is,  that  a  testator  is  to  be  presumed  as 
intending  not  to  die  intestate,  but  another  rule  of 
quite  iequal,  and  perhaps  still  greater  force,  is 
that  the  heir  is  not  to  be  disinherited  except  by 
express  words  or  necessary  implication.  Thus  in 
Ruppr.  Eberly(79  Pa.  141),  we  said:  "The 
maxim  is  imbedded  in  the  common  law  that  an 
heir  can  be  disinherited  only  by  express  devise 
or  necessary  implication,  and  that  implication  has 
been  defined  to  be  such  a  strong  probability  that 
an  intention  to  the  contrary  cannot  be  supposed. 
(1  Jarman  on  Wills,  465.)  That  this  rule  has 
been  uniformly  recognized  in  Pennsylvania  is 
proved  by  all  the  cases  in  which  the  point  has 
been  discussed."  (Bender  v.  Dietrick,  7  W.  dc 
S.  284.)  It  is  argued  with  great  earnestness  for 
the  appellees  that  the  words  *<  all  my  property" 
must  be  construed  as  evincing  an  intention  to 
dispose  of  all  the  testator's  property  in  Penn* 
sylvania  both  real  and  personaL  If  there  were 
no  other  words  of  description  of  course  this  con- 
clusion would  be  inevitable,  but  the  mere  fact 
that  there  are  other  words,  which  being  literally 
read,  do  restrain  the  generality  of  those  wdrds 
and  limit  them  to  certain  individuated  species  of 
property,  is  itself  proof  that  they  were  not  in- 
tended to  have  their  general  meaning ;  else  why 
insert  the  additional  words?  We  cannot  say 
they  were  uselessly  and  unmeaningly  written  into 
the  will.  On  the  contrary  we  find  them  there 
and  must,  if  we  can,  enforce  them  because  they 
are  there.  Moreover  we  have  quite  recently 
declared  the  meaning  of  the  same  words  in  a  similar 
collocation.  In  Baker  and  Wheeler's  Appeal 
(1 1 5  Pa.  590),  the  testator  directed  as  follows :  <<  I 
leave  and  bequeath  all  my  property  (as  stated  in 
my  father's  will)  to  my  wife  Mary  S.  Wheeler." 
We  held  there  was  no  ambiguity  in  these  words 
and  that  although  the  words  <<  all  my  property" 
were  used  by  the  testator  their  meaning  must  be 
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limited  lo  certain  property  of  which  he  had  a 
power  of  dispoeal  bj  his  father's  will.     We  regard 
this  case  as  eotirely  analogns  to  the  present.     The 
immediate  collocation  in  both  cases  limits  and 
restrains  the  application  of  the  words  in  their 
ceneral  sense.     In  the  case  we  are  now  discuss- 
mg  this  conclusion  is  stnmglj  enforced  by  other 
considerations.     Thus  the  word  '<  ground-rents'' 
indicates  an  interest  in  real  estate,  and  this  is 
given  by  express  mention  and  the  maxim  expresiio 
umy$   ett  exduno  alieriui  becomes  applicable. 
But  in  addition  to  this  the  testator  adds  as  past 
of  the  words  which  complete  the  description  of 
the   property  given,  the  words   '<and   personal 
e^cts^  thus  plainly  showing  that  while  he  was 
including,  and  manifestly  intended  to  include,  all 
property  of  a  certain  class   to   wit,  ^^  personal 
effects,"  he  intended  nothing  more.     Surely  if  he 
had  intended  to  include  alsq  all  ^<  real  estate'*  he 
would  have  said  so  in  this  immediate  connection, 
or  at  least  would  not  have  said  ^^and  personal 
effects"  only.     Still  further  is  this  construction 
enforced  by  the  consideration  that  the  property 
enumerated  is  not  given  in  specie  but  is  to  be 
sold  and  the  proceeds  to  be  divided.     Hence  if 
we  bold  that  the  language  in  question  includes 
the  testator's  real  estate,  we  must  hold  that  a 
power  to  sell  all  the  testator's  real  estate  is  given 
by  this  wilL     To  the  creation,  and  for  the  execu- 
tion, of  such  a  power  as  this,  there,  is  not  a  single 
appropriate  word  in  this  will.     No  power  to  sell 
real  estate  is  expressly  given,  except  as  to  the 
ground-rents-;  no  allusion  even  is  made  to  the 
lot  and  buildings  on  Forty-first  Street,  ^r  to  the 
lot  of  ground  on.  Race  Street,  Philadelphia,  much 
less  is  any  express  power  given  to  the  executor 
or  to  any  one,  to  sell  them,  and  if  we  find  such 
a  power  to  exist  under  this  will  we  must  find  it  en- 
tirely by  inference  and  without  any  appropriate 
words  whatever.     We  are  not  authorized  to  take 
such  a  liberty.    Testamentary  powers  to  sell  real 
estate  are  o^'  the  utmost  importance.    They  are  a 
vital  part  of  the  title  to  be  passed  to  the  pur- 
chaser and  should  be  clearly  expressed  and  not 
to  be  left  to  rest  only  upon  a  doubtful  inference. 
Recurring  now  to  the  disposing  clause  of  the  will 
let  us  repeat  it  in  the  light  of  the  foregoing  sug- 
gestions:    **I  do  order  that  all   my  property 
consisting  of  bonds  and  mortgages,  ground-rents, 
stocks  a^  personal  effects  in  the  State  of  Penn- 
i^vania,  be  sold",  etc 

The  plain  andordinary  meaning  of  these  words 
it  that  the  testator  directs  that  so  much  of  his 
property  as  consists  of  bonds  and  mortgages, 
ground-rents,  stocks  and  personal  effects,  in  the 
State  of  Pennsylvania  to  be  sold,  and  the  pro- 
ceeds divided  in  a  certain  way.  As  to  any  other 
proper^  be  may  own  in  Pennsylvania  there  is 
no  direction.  He  takes  especial  care  to  order 
the  sale  of  all  his  personal  property,  and  one  kind 


of  real  estate.  Other  kinds  of  real  estate  are  not 
included,  and  that  circumstance  is  evidence  they 
were  not  intended  to  be  included,  but  all  kinds 
of  personal  estate  are  included  by  express  men- 
tion, and  this  is  most  persuasive  evidence  that  he 
could  not  have  intended  to  include  specific  pieces 
of  real  estate  not  mentioned  or  embraced  within ' 
any  clearly  apt  words  of  general  description. 

When  the  testator  desires  to  dispose  of  his  re^ 
estate  in  Kentucky  he  speaks  with  perfect  plain- 
ness thus:  *^I  also  give  and  bequeath  to  my 
dear  sister's  daughter  Jane,  all  my  property  in 
Pendleton  County,  State  of  Kentucky."  Jf  he 
had  desired  to  make  a  similar  disposition  of  his 
property  in  Pennsylvania  we  must  infer  he  would 
have  used  similar  words.  The  fac\  that  he  did 
not  is  evidence  that  he  did  not  so  intend,  and'BS 
this  view  of  the  case  .conforms  to  our  view  of  the 
other  aspects  of  the  will  we  are  obliged  to  hold 
that  the  real  estate  in  question,  not  having  been 
devised  away  from  his  heirs  by  the  will,  passed  to 
them  under  the  intestate  law,  and  therefore  they 
take  the  fund  arising  from  its,  sale. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellees,  and  the  record  is  re- 
mitted with  instruction  that  the  fund  in  Court 
be  distributed  according  to  the  report  of  the 
Auditor. 

Opinion  by  Green,  J.  h.  s.  p.  n« 


Jan.  »89, 117. 


Keim'8  Appeal. 


Maroh  6, 1889. 


Willi — Construction  of — Life  estate — "  Child- 
ren**—  Word  ofpurchtue — Bills  of  review. 

Primarily  and  generally  ^e  word  *'  children"  in  a 
will  la  a  word  of  purohase,  and  while  it  may  be  used 
to  signify  "  heirs"  or  **  heirs  of  the  body,"  it  will  not 
be  80  construed  unless  the  testator  has  employed  other 
words  indicative  of  an  intention  to  use  it  as  a  word  of 
limitation. 

Under  a  devise  to  tenants  in  common  tot  life,  with 
remainder  to  their  children  in  eqaal  shares,  or  their 
heirs,  the  first  takers  hare  no  freehold  of  inheritance. 
The  fact  that  the  first  takers  were  without  children 
when  the  will  was  made,  as  well  as  when  it  took  ef- 
fect by  the  death  of  the  testator,  does  not  change  the 
rule. 

H.,  by  her  will,  devised  a  lot  to  her  two  nephews, 
I.  K.  and  B.  K.,  *Mn  common  dnring  life  ...  to  be 
enjoyed  by  the  said  I.  K.  and  B.  K.  during  life,  and 
immediately  after  their  decease  the  same  shall  descend 
to  their  children  in  equal  shares,  or  their  heirs,  yet  so 
that  the  children  of  each  only  divide  the  share  that 
belonged  to  their  father."  On  petition  of  the  devisees, 
the  Orphans'  Court  ordered  a  private  sale  of  the  lot 
under  the  Price  Act,  and  appointed  B.  K.,  one  of  the 
devisees,  trustee  to  make  the  sale,  which  he  did  for 
$5504.12.     Both  of  the  devisees  subseqaently  died. 


Digitized  by 


Google 


136 


WEElCLY  NOTES  OF  CASES, 


never  having  had  any  ohUdren.  B«  K.  died  teatate 
leaving  a  widow,  his  ezecatriZy  who  filed  her  acooant 
of  the  money  received  by  B.  K.  fol*  the  lot  de?ised  by 
H.  This  aoooant  was  dnly  oonfirmed,  and  the  Court 
ordered  the  balanoe  to  be  paid  to  the  administrator 
d.  b.  n«  0.  t.  a.  of  H.»  which  was  done«.  Subsequently 
the  widow  of  B.  K.  presented  a  petition  claiming  that 
under  H.'s  will  B.  K.,  her  husband,  was  entitled  to 
one-half  the  proceeds  of  the  sale  of  the  lot  absolutely, 
and  not  merely  to  the  interest  thereon  during  his  life. 
8he  therefore  prayed  for  a  bill  of  review : 

Hdd,  that  the  will  gave  a  life  estate  in  the  lot  to  B. 
K.  and  his  brother  as  tenants  in  common,  with  the  re- 
mainder to  their  children  respectively,  and  that  as 
both  tenants  for  life  had  died  without  ever  having  had 
any  children,  the  money  which  represented  the  land 
fe verted  to  the  estate  of  the  testatrix  H.,  to  be  distrib- 
uted under  the  residuary  clause  of  her  will. 

In  the  next  preceding  .clause  <^  her  will,  H.,  after 
giving  a  life  estate  to  other  two  of  her  nephews,  di- 
rected that,  immediately  after  the  death  of  either  life 
tenant,  '*  the  undivided  half  of^  the  one  so  dying  shall 
go  to  and  be  enjoyed,  in  equal  shares,  to  his  children 
or  to  their  heirs :" 

Hdd,  that  this  showed  an  evident  intention  by  the 
testatrix  that  the  remainder  thus  disposed  of  should 
go  to  the  children  under  the  provisions  of  her  will, 
and  not  that  they  should  take  as  heirs  of  their  de- 
ceased parent. 

HeldtdaOf  that  the  use  of  the  word  *'  descend"  in  the 
devise  in  question  was  not  sufficient  to  overcome  the 
evident  intention  of  the  whole  will. 

SembUf  that  a  bill  of  reyiew  is  too  late  after  the 
money  has  been  actually  paid  to  the  person  entitled 
thereto,  in  accordance  with  the  decree  of  the  Ck>urt. 

Appeal  of  Sara  L.  Keim,  executrix  of  De  Ben* 
neville  Keim,  deceased,  from  a  decree  of  the 
Orphans'  Court  of  Berks  Countj,  dismissing  her 
petition  for  relief,  and  the  citation  granted  upon 
Abner  K.  Stauffer,  administrator  d.  b.  n.  c  t.  a. 
of  Esther  High,  deceased. 

The  facts  in  this  case  are  sufficientlj  set  forth 
in  the  opinion  of  the  Supreme  Court. 

The  Court  below  (Schwartz,  P.  J.)  dismissed 
the  petition  and  citation ;  whereupon  the  peti- 
tioner took  this  appeal,  assigning  for  error  the 
above  action  of  the  Court. 

Horace  Roland  (haae  Biip^Ur  with  him),  for 
appellant. 

S.  M.  Meredith  {JL  K.  Staufer  with  him),  for 
appellee* 

April  15,  1889.  The  Court.  One  of  the 
questions  involved  in  this  contention  is,  whether 
under  the  fifth  clause  of  their  aunt's  will  Isaac  H. 
Keim  and  De  Benneville  H.  Keim  took  anything 
more  than  a  life  estate  in  the  lot  devised  to  them 
*'m  common  during  life,  ...  to  be  enjojed 
by  the  said  Isaac  H.  Keim  and  Benneville  H. 
Keim  during  life,  and  immediately  after  their 
decease  the  same  shall  descend  to  their  children, 
in  equal  shares,  or  their  heirs,  jet  so  that  the 
children  of  each  only  divide  the  share  that  be- 
longed  to  their  father." 


The  question  arose  thus :  On  petition  (^  the 
devisees,  in  1856,  the  Orphans'  Court  ordered  a 
private  sale  of  the  lot,  under  the  Act  of  1853,  and. 
appointed  De  Benneville  H.  Keim  trustee  to  make 
the  sale.  He  gave  bond  and  spld  the  lot  in  pur* 
suanoe  of  the  order  for  five  tliousand  five  hundred 
and  four  dollars  and  twelve  cents  ($5504.12)5 
Both  of  the  devisees  afterwards  died  without  isaue. 
Neither  of  them  ever  had  any  children.  De  Ben- 
neville H.  Keim  died  testate,  leaving  a  widow, 
the  appellant,  whom  he  appointed  executrix. 
In  April,  1886,  she  filed  in  the  register's  ofiioe 
what  purports  to  be  <*  Account  of  Siura  L.  Keim, 
executrix  of  De  B»  Keim,  who  was  the  trustee 
for  the  sale  of  real  estate  (devised  by  Esther 
High  in  her  last  will  and  testament,  proved  May 
5,  1848,  to  Isaac  H.  Keim  and  De  Benneville 
Keim  for  life),  appointed  by  the  Orphans'  Court 
of  Berk's  County/'  etc.  In  that  account  she 
charges  herself  *<  wkh  the  following  sums  which 
have  become  due  and  payable  upon  the  death  of 
said  De  Benneville  Keim,  deceased,  according  to 
the  will  of  said  JSsther  High,  deceased :" — 

<'To  amount  secured  in  lot  of  ground,  .  •  . 
in  which  said  De  Benneville  Keim  had  a  life  in- 
terest a  one-half,  and  which  property  was  sold  hy 
order  of  the  Orphans' Court  for    •     •  $5504  12 

<«  To  one-half  of  $5504.12  .     .     .    2752  06 

<*  To  four  shares  Farmers'  Bank 

stock 244  00 


<<  Total  credits  claimed, 


$2996  06 
82  50 


«  Showing  baktnce  .  •  .  $2913  56" 
This  account  was  duly  confirmed,  and  on  Octo- 
ber 19,  1886,  the  Court  ordered  $2667.56  of  the 
balance,  representing  the  fund  raised  by  sale  of 
the  lot,  etc.,  to  be  paid  to  A.  K.  Stauffer,  admin- 
istrator de  bonis  non,  etc.,  of  Esther  High,  de«> 
ceased;  and,  as  appellant  represents  in  her  peti- 
tion, hereinafter  referred  to,  the  said  sum  was  paid 
by  her  to  the  administrator  de  bonis  non  in  pur- 
suance of  the  order  of  Court. 

In  thus  settling  the  account  and  distributing 
the  balance,  the  fund  arising  from  sale  of  the  lot 
was  evidently  treated  as  representing  real  estate 
in  which  appellant's  husband,  De  ^nneville  H. 
Keim,  had  merely  an  estate  for  life. 

In  May,  1887,  appellant  presented  her  petition 
to  the  Orphans'  Court,  setting  forth  in  substance, 
inter  alia^  that  under  the  will  of  Esther  High 
and  the  proceedings*  in  said  Court  her  husband 
was  entitled  to  one-half  of  the  proceeds  of  sale 
of  the  lot,  absolutely,  and  not  merely  to  the 
interest  thereon  during  his  life;  that  through 
ignorance  of  her  rights,  etc,  errors  oQcurred  in 
the  statement  of  her  account  as  executrix  of  her 
deceased  husband  and  in  the  decree  distributing 
said  balance,  and  praying  the  Court  that  so  much 
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of  tbe  geeooDt  as  she  alkged  to  be  erroneous  may 
be  reviewed  and  eorrected. 

The  demnrrer  and  answer  to  the  petition  raised 
two  principal  questions ;  (1)  Whether  the  bill  of 
review  is  not  too  late  after  the  money  has  actually 
been  paid  to  the  pen*on  entitled  thereto  in  ac- 
eordanee  with  the  decree  of  the  CkHirt ;  and  (2) 
Whether  De  BenneviUe  Keim  and  his  brother 
took  anything  more  than  a  life  estate  in  the  lot 
under  their  aunt's  will,  or  in  the  proceeds  of  sale 
after  the  land  was  converted  into  money  by  virtoe 
of  the  proceedings  in  the  Orphans'  Court. 

As  to  the  latter  question,  tbe  learned  Judge  of 
tbe  Orphans'  Court  was  of  opinion  that  the  will 
fSBve  a  life  estate  in  the  lot  to  De  BenneviUe 
Keim  and  his  brother  as  tenants  in  common  with 
remainder  to  their  children  respectively,  but  in- 
asmuch as  the  tenants  for  life  both  died  without 
ever  having  had  any  children,  the  money  which 
refvesented  the  land  reverted  to  the  estate  of  tbe 
testatrix,  Esther  High,  to  be  distributed  under 
the  residuary  clause  of  her  wilL  In  this  we  think 
be  was  right  Primarily  and  generally  the  word 
^  children,"  in  a  will,  is  a  word  of  purohase,  and 
while  it  may  be  used  to  signify  <<  heirs"  or  **  heirs 
of  the  body,"  it  will  not  be  so  construed  unless 
tbe  testator  has  employed  other  words  indicative 
of  an  intention  to  use  it  as  a  word  of  limitation. 
Tbe  devise  in  this  case  is  to  *'  Isaac  H.  Keim, 
and  De  Bonneville  Keim,  in  common  during 
life,"  to  be  enjoyed  by  them  <<  during  life," 
thos  clearly  defining  and  limiting  the  estate 
given  to  theoL  The  remainder  is  given  to  their 
children  in  equal  shares,  etc.  The  general  rule 
Dudoubtedly  is  that  under  a  devise  to  one  for  life, 
with  remainder  to  his  children,  tbe  first  taker  has 
no  freehold  of  inheritance.  Tbe  fact  that  the 
devisee  was  without  children  when  the  will  was 
made,  as  well  as  when  it  took  efi*ect  by  tbe  death 
of  the  testator,  does  not  change  the  rule.  (Cote  v. 
Von  Bonnhorst  41  Pa.  243). 

It  is  suggested  that  the  use  of  the  word 
**  descend,"  by  tbe  testatrix,  indicates  an  inten- 
tion that  the  children  should  take  directly  from 
their  respective  parents,  and  not  under  her  will, 
by  way  of  renuunder ;  but,  we  think  an  exami- 
nation of  the  whole  will  discloses  no  such  inten- 
tion. In  the  next  preceding  clause,  after  giving 
a  life  estate  to  other  two  of  her  nephews,  she 
directs  that  immediately  after  the  death  of  either 
life-tenant,  <*  the  undivided  half  of  the  one  so 
dying  shall  go  to  and  be  enjoyed  in  equal  shares 
to  his  children  or  to  their  heirs."  In  this,  she 
evidently  intended  that  the  remainder  thus  dis- 
posed (k  should  go  to  the  children  under  the 
provisions  of  her  will,"and  not  that  they  should 
take  as  heirs  of  their  deceased  parent  On  the 
whole  we  think  there  was  no  error  in  construing 
the  ehmse  of  the  will  in  question. 

As  to  the  other  question,,  we  incline  to  think 


the  appellee's  demurrer  should  have  been  sus- 
tained, but  the  decision  of  the  Court  being  in 
favor  of  appellant,  the  question  is  not  necessarily 
before  us. 

Neither  of  the  assignments  of  error  is  sus- 
tained. 

Decree  afiirmed,  and  appeal  dismissed  at  the 
costs  of  appelknt. 

Opinion  by  Stebrett,  J. 


May  6, 1889.    Be-argument  refused. 


8.  H.  T. 


Jan.  '89,  96.  February  1, 1889. 

Philadelphia  Trust,  etc.,  Co. 'a  Appeal. 
Turpin's  Estate. 

DecedmVi  estate — Tru$U — Ineremente  of  stock 
in  the  form  of  stock  and  scrip  dividends^ 
based  upon  the  earnings  of  the  company^^ 
When  capital^  and  when  income. 

Where  a  corporation  having  aotually  made  profits, 
proceeds  to  distribute  such  pn^ts  amoilg  the  stock- 
holders, the  tenant  for  l^e  would  be  entitled  to  re- 
oeive  them,  and  this  without  regard  to  the  form  of  the 
transaction.  Equity,  which  disregards  form  and  grasps 
the  substance,  would  award  the  thing  distributed, 
whether  stock  or  moneys,  to  whomsoever  was  entitled 
ta  the  profits. 

The  form  in  which  a  dlTidend  is  declared  has  no 
bearing  upon  the  question  of  the  title  to  such  dividend. 

A  dividend  when  declared  becomes  a  liability  of  the 
company  as  soon  as  it  is  payable. 

A  scrip  dividend  was  declared  convertible  into  stock 
as  soon  as  the  necessary  anthoritj  to  increase  the  capi- 
tal stock  of  the  company  could  be  obtained,  the  com- 
pany retaining  the  money,  or  profits  earned,  which 
represent  it. 

Held,  that  when  converted  into  stock,  the  value  of 
the  old  stock  would  not  necessarily  be  impaired,  for 
the  reason  that  it  represents  money,  and  by  the  increase 
of  cash  capital  enables  the  company  to  extend  its  op- 
erations. 

Dividends  of  stock  and  scrip  convertible  into  stock, 
hdd  to  be  Inoome  und^  the  facts  in  this  case. 

Appeal  of  the  Philadelphia  Trust,  Safe  Deposit, 
and  Insurance  Company,  trustees  for  Emma  S. 
Turpin  under  the  will  of  £dward  A.  Turpin, 
deceased,  from  the  decree  of  the  Orphans'  Court 
of  Philadelphia  County  confirming  the  adjudica- 
tion upon  the  account  of  said  trustees. 

Edward  A.  Turpin  died  June  22,  1880.  He 
was  possessed,  at  the  time  of  his  death,  of  forty- 
three  shares  of  the  capital  stock  of  the  Elgin 
National  Watch  Company,  of  the  par  value  of 
$1000  each.  By  the  will  he  ga^e  three-fourths 
of  his  estate  to  the  Philadelphia  Trust,  Safe  De- 
posit, and  Insurance  Company  as  trustees  for  bis 
three  children,  Emma  8.  Turpin,  Eklward  B. 
Turpin,  and  Peterfield  Turpin. 
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The  provision  of  his  will  constituting  this  trnst 
was  as  follows : — 

6.  The  remaining  three  shares  or  fonrth  parts  I  gire, 
devise  and  beqneath  to  the  Philadelphia  Trast,  Safe 
Deposit  and  Insuranqe  Company,  their  successors  and 
f  assigns  in  trust  nevertheless  to  and  for  the  following 
uses,  intents  and  purposes  that  is  to  hold  the  same  in 
trust  for  my  three  children,  Edward  B.  Turpin,  Peter- 
field  Turpin,  and  Emma  S.  Turpin,  (one  of  the  said 
shares  for  each  of  mj  said  children)  during  their  respec- 
tive lives  as  follows  vis.,  to  invest  and  keep  the  same  in- 
vested either  in  the  securities  I  may  hold  at  the  time 
of  my  decease  or  in  such  others  as  my  trustees  in  their 
discretion  may  from  time  to  time  purchase  not  restrict- 
ing them  to  legal  investments,  and  I  hereby  release 
my  said  trustees  from  all  liability  to  loss  that  may 
occur  by  reason  of  such  investments ;  to  collect  and 
reoeive  the  income,  and  to  pay  the  net  income  so  re- 
ceived to  my  three  children  respectively,  and  never 
by  way  of  anticipation,  and  so  that  the  same  shall  not 
be  accessible  to  any  creditor,  assignee,  or  mortgagee  of 
my  said  children,  or  any  of  them,  or  to  any  husband  of 
my  said  daughter.  And  from  and  after  the  decease 
of  my  safd  children  respectively,  to  transfer  convey 
and  assign  the  share  held  in  trust  for  the  one  so  dying 
to  such  person  or  persons  as  would  be  entitled  to  re- 
ceive the  same  under  the  intestate  laws  of  the  Sate  of 
Pennsylvania,  in  force  at  the  time  of  this  writing,  had 
my  said  child  died  seised, of  such  estate  absolutely 
provided  that  nothing  herein  contained  shall  autho- 
rize any  one  to  receive  any  portion  who  is  not  of  my 
blood. 

At  the  division  of  his  estate  thirty*three  of 
these  shares  were  transferred  to  the  said  Phila- 
delphia Trust  Company  as  trustees  for  his  three 
said  children,  one-third,  viz :  eleven  shares  for 
each.  For  some  years  before  the  testator's  death 
no  dividends  had  been  paid  by  the  said  Elgin 
Company,  but  at  the  time  of  his  decease,  accord- 
ing to  its  books  the  capital  stock  of  the  company 
stood  at  $884,000  and  it  had  a  surplus  of  $381,- 
451.96  ;  together,  $1,215,451.96.  The  affairs  of 
the  Elgin  Watch  Company  became  extremely 
prosperous  from  shortly  before  the  testator's  de- 
cease«  and  since  his  death  it  has  paid  in  cash  di- 
vidends for  the  most  part  ten  per  cent  per  an- 
nnm,  and  in  one  year  twenty  per  cent.  Besides 
that  the  company  has  madt ,  as  it  appears  in  the 
adjudication  and  testimony,  two  dividends  of 
stock,  one  on  the  1st  of  May,  1883,  of  thirteen 
per  cent.,  amounting  to  $116,000,  and  a  further 
dividend  of  one  hundred  percent,  on  May  1, 1885, 
amounting  to  $1,000,000.  Notwithstanding  these 
dividends  the  books  of  the  company  still  show  a 
large  surplus.  In  May,  1887,  this  surplus  ap- 
peared as  somewhat  over  $1,500,000.  The  com- 
pany had  at  that  time  exhausted  its  power  of  is* 
suing  stock,  and  then  made  what  they  called  a 
dividend  of  fifty  per  cent,  in  bonds  or  scrip.  The 
total  amount  of  this  issue  was  $1,000,000,  and 
was  represented  by  twenty  year  bonds  bearing  six 
per  cent,  interest,  which  bonds  the  company  re- 
served a  right  after  five  years  (vi*.,  after  May, 
1892)t  to  redeem  or  to  con  vert  into  shares  of  capi- 


tal stock  at  par,  if  by  that  time  it  should  have 
acquired  the  right  to  make  such  increase  of 
capital. 

The  questions  involved  in  the  appeal  were  as 
to  whether  the  dividends  made  in  stock  in  1883 
and  1885,  and  in  bonds  in  1887,  are  capital  or 
income  under  the  terms  of  the  will.  In  order  to 
give  an  opportunity  tp  raise  this  question,  the 
Philadelphia  Trust  Company,  at  the  request  of 
Miss  Turpin,  one  of  their  cestuis  que  truttentj 
filed  their  account  of  her  trust,  in  which  these 
dividends  in  stock  and  bonds  were  included  as 
capital.  The  eeitui  que  tru$t  for  life  objected 
to  their  being  so  included,  and  contended  that 
they  should  be  treated  as  income.  The  Auditing 
Judge  sustained  her  contention  and  directed 
the  accounts  to  be  modified  accordingly.  On 
exceptions  filed  to  this  adjudication  it  was  con- 
firmed by  the  Orphans'  Court.  (See  Turpin's 
Estate,  21  Weekly  Notes,  5.42.) 

This  appeal  was  then  taken  by  the  trustees,  and 
the  action  of  the  Court  assigned  for  error. 

In  the  case  as  originally  appearing  in  the 
Orphans'  Court  another  question  was  raised  re- 
lating to  a  possible  equity  of  redemption  in  a 
stranger  in  some  or  all  of  these  shares,  but  since 
the  hearing  in  the  Orphans'  Court,  satisfactory 
evidence  having  been  found  of  the  extinguish- 
ment of  any  such  possible  equity  of  redemption, 
this  matter  was  not  therefore  before*  the  Supreme 
Court 
Richard  L.  Aihhurtt^  for  appellants. 
While  accepting  the  rule  laid  down  in — 

Bsrp's  Appeal,  4  Casey,  368. 

Mo88*B  Appeal,  2  Nor.  264. 

Biddle*8  Appeal,  3  Oat.  380. 

Vinton's  Appeal,  Id.  434 — 
we  contend    that  this    case  is  not   within   the 
rule.    As  to  the  distinction,  see  — 

Brander  v,  Brander,  4  VeSej,  801. 

Paris  tr.  Paris,  10  Vesey,  Jr.  185. 

Barclay  o.  Wainewright,  14  Id.  66. 

In  re  Barton  Trust,  L.  R.  5  Eq.  243. 

Minot  V.  Paine.  99  Mass.  101. 

Clarkson  v.  Clarkson,  18  Barb.  646. 

Gilkejv.  Paine,  14  Atlantic  Rep.  205. 

John  Thompion  Spencer^  for  appellees,  cited— 
Earp's  Appeal,  mpra. 
Moss's  Appeal,  wpra. 
Millen  o.  Guerrand,  67  Oa.  284. 

Brandner  v,  Brandner,  iupra ;  Paris  v.  Paris, 
Mupra^  were  overruled  in  Barclay  v.  Wainewright 
(14  Yes.  Jr.  66),  and  are  not  the  law  in  this 
country. 

Clarkson  v.  Clarkson,  18  Barb.  646. 

February  11, 1889.  The  Court.  The  sin- 
gle  question  presented  by  this  record  is  whether 
the  stock  and  scrip  dividends  declared  by  the 
Elgin  National  Watch  Company,  are  to  be  dis* 
tributed  to  the  tenants  for  life  as  profits,  or  re» 
tained  by  the  trustee  as  a  portion  of  the  capital 
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or  corpus  of  the  trust  estate.  It  i^  not  denied, 
tbat  under  the  the  will  of  Edward  A.  Turpin,  the 
life-tenants  are  entitled  to  the  income  or  profits  of 
this  particular  stock,  nor  do  I  understand  it  to  be 
disputed  that  the  said  dividends  were  declared  out 
of  profits  earned  bj  the  company.  Under  these 
aronmstanees,  the  case  would  appear  to  come 
fairly  within  the  rale  laid  down  in  Earp's  Appeal 
(28  Pa.  868),  and  Moss's  Appeal,  (88  Id.  264). 
It  was  said,  in  the  case  last  cited :  <«  Where  a 
corporation  having  actually  made  profits,  proceeds 
to  distribute  such  promts  among  the  stockholders, 
the  tenant  for  life  would  be  entitled  to  receive 
them,  and  this  without  regard  to  the  form  of  the 
transaction.  Equity,  which  disregards  form  and 
gitisps  the  substance,  would  award  the  thing  dis- 
tributed, whether  stock  or  moneys,  to  whomsoever 
was  entitled  to  the  profits.''  It  was  urged  however 
that  the  present  case  does  not  come  within  this 
rule,  for  the  reason  that  the  scrip  is  in  the  form 
of  an  obligation,  which  might  in  the  future  affect 
the  value  of  the  stock,  and  perhaps  destroy  it ;  and 
thus  annihilate  the  capital  of  the  trust  fund.  I  do 
not  understand  that  the  form  in  which  the  divi- 
dend is  declared  has  any  bearing  upon  the  question 
of  the  title  to  such  dividend.  The  scrip  dividend 
is  convertible  into  stock  as  soon  as  the  necessary 
aathority  to  increase  the  capital  stock  of  the  com- 
pany can  be  obtained ;  and  had  such  authority 
existed  at  the  time,  the  dividend  would  doubtless 
have  been  declared  in  stock.  Every  dividend 
when  declared  becomes  a  liability  of  the  company 
as  soon  as  it  is  payable.  In  this  case  the  company 
distributes  scrip,  and  retains  tlie  money,  or  profits 
earned,  which  represents  it.  When  converted  into 
stock,  if  it  even  should  be,  the  issue  of  the  new 
stock  will  not  necessarily  impair  the  value  of  the 
old,  for  the  reason  that  it  represents  money,  not 
water,  and  by  this  increase  of  cash  capital  enables 
the  company  to  further  extend  its  operations. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 

Per  Curiam.  h.  c.  o. 

[See  next  case.] 


©rp  Jans'  €ourte 


Oliver's  EsUte, 

Decedents  estate — Principal  and  income — Life- 
tenant  and  remainderman. 

Testator  gave  to  hit  daughter  «  all  the  net  rents,  iasoes, 
profits,  and  income  of  bis  estate/'  and  bequeathed  his 
estate,  after  her  death,  to  a  charity.  He  owned  5582 
Stares  in  an  miincorporated  association  having  20,000 
durei  of  stock,  whica  had  been  formed  by  himself  and 


others,  for  the  purpose  of  dealing  in  and  developing 
Western  lands.  The  company  hod  bought  and  solo, 
duriDg  his  life,  about  10,000  acres  of  land,  and  had  not 
engnged  in  mining,  or  other  development  of  property. 
At  the  time  of  testator's  death,  this  association  held  600 
acres  of  land.  Its  stock  was  supposed  to  have  a  merely 
nominal  value,  and  in  the  appraisement  of  testator's  estate 
his  5583  shares  were  valued  at  five  dollars.  Subsequently 
it  was  supposed  that  this  land  contained  valuable  copper 
deposits,  and  forty  acres  of  it  were  sold  for  1500,000. 
The  association  then  declared  *<a  dividend  out  of  the 
profits  arising  from  the  sale  of  land  to  the  Calumet  and 
Hecla  Mining  Company  of  $19.50  per  share,"  and  tes* 
tator's  executors  received  accorditigly  $108,849 : 

Held^  that  this  sum  was  income,  and  payable  to  tes- 
tator's daughter,  the  holder  of  a  life-interest  in  his  estate.  • 

Penrose,  J.,  dissents. 

Sur  exce'ptions  to  adjudication  upon  the  first 
account  of  James  B.  Chandler  and  Mrs.  Catharine 
W.  Richardson,  trustees  under  the  will  of  George 
L.  Oliver,  deceased. 

In  their  account  the  trustees  treated  as  income 
the  sum  of  1108,849,  received  from  the  Metal- 
line Land  Company,  an  unincorporated  associa- 
tion, in  which  the  testator  held  a  large  interest. 
This  disposition  of  this  sum  was  approved  by  the 
Auditing  Judge  (Hanna,  P.  J.),  and  it  was  ac- 
cordingly awarded  to  testator's  daughter,  the 
life-tenant  of  his  estate.  Exceptions  were  filed 
by  the  Merchants*  Fund  Association,  a  charitable 
association,  which  is  entitled  to  the  testator's 
estate  in  remainder  after  the  death  of  his  daughter. 

The  facts  will  be  found  stated  in  full  in  the 
opinions  following. 

y.  Bayard  Henry  and  George  Junkin^  for  ex-  ' 
ceptants. 

Richard  C.  Dale  and  Henry  C,  Olmsted, 
contra. 

March  3,  1889.  The  Court.  It  seems 
to  be  settled  as  the  law  of  this  State  that 
the  surplus  earnings  of  a  corporation  which 
have  accumulated  in  the  lifetime  of  the  testator, 
but  which  were  not  divided  until  after  his  death, 
belonged  to  the  corpus  of  his  estate ;  but  the 
dividends  declared,  whkh  have  been  actually 
earned  since  the  death  of  the  testator,  belong 
to  the  income  and  are  payable  to  the  life  tenant, 
no  ipatter  whether  such  dividends  are  in  cash, 
stock  or  scrip.  The  test  seems  to  be  that,  what 
has  been  earned,  accumulated,  and  actually  ex- 
isting in  the  lifetime  of  the  testator,  is  princi- 
pal, but  what  is  earned  after  his  death  is  income. 
(Earp's  Appeal,  4  Casey,  368 ;  Moss's  Appeal,  2 
Norris,  264 ;  Biddle's  Appeal,  39  Leg.  In.  1 79 ; 
Wiltbank's  Appeal,  14  P.  F.  Smith,  256; 
Thomson's  Estate,  11  Weekly  Notes,  482,  and 
Turpin's  Est.,  45  Leg.  In.  124,  affirmed  by  the 
S.  C.  February  11,  1889.    Preceding  Case.) 

As  was  said  by  Paxson,  J.,  in  Moss's  Appeal, 
'*  We  are  in  no  doubt  about  the  law ;  that 
can  be  ascertained  with  mathematical  precision. 
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The  difficulty  is  in  applying  the  principles  of 
law,  however  well  settled,  to  the  facts  of  a  par- 
ticular case."  This  case  furnishes  an  illustration 
of  this  difficulty. 

When  this  testator  died  there  came  into  the 
hands  of  his  executors  and  trustees  5582  shares 
of  stock  in  the  Metalline  Land  Company  of 
Lake  Superior,  which  were  appraised  at  ^5.00. 
This  seems  to  have  been  all  the  value  that  was 
placed  upon  these'  shares  by  competent  persons 
at  that  time. 

This  company  had  been  formed  by  the  testa- 
tor, and  others  in  1862,  *'for  the  purpose  of 
purchasing  lands,  and  developing  mines  of  cop- 
per and  other  valuable  minerals,  and  disposing 
of  the  same.  It  was  not  incorporated,  and  al- 
though it  carried  on  its  business  in  much  the  same 
way  as  a  corporation,  it  must  be  regarded  as 
what  it  in  fact  was,  a  partnership.  It  was  or- 
ganized under  articles  of  association,  whereby 
the  holding  of  the  titles  to  the  lands  as  joint 
tenants,  the  management  of  the  business  of  buy- 
ing and  selling  lands,  and  of  declaring  dividends 
upon  the  profits  thereof,  was  vested  in  three 
trustees.  The  capital  stock  of  the  company 
was  represented  by  20,000  shares,  divided  among 
the  several  stockholders  according  to  their  re- 
^ective  interests.  The  total  amount  of  capital 
paid  in  was  ^38,000. 

This  company  did  nothing  in  the  way  of  de- 
veloping mines,  but  confined  its  operations  to 
speculating  in  lands,  so  that  between  the  time 
-  of  its  organization,  and  the  year  1882,  about 
10,000  acres  of  land  were  bought  and  sokl. 
These  sales  were  made  at  different  times  to 
different  purchasers,  and  out  of  the  profits 
thereof  dividends  were  declared  and  paid  to 
the  stockholders.  At  the  time  of  the  testa- 
tor's death  600  acres  remained  in  the  hands 
of  the  trustees  undisposed  of,  and  it  does  not 
appear  that  for  a  number  of  years  before  his  death 
there  had  been  much,  if  anything,  done  by  the 
trustees,  excepting  keeping  up  the  organization 
of  the  company,  and  mafiri^  assessments  upon 
the  stockholders  for  the  purpose  of  paying  ex- 
penses,  taxes,  etc.  There  had  been  no  sales  of 
land  for  some  time. 

This  was  the  status  of  aSairs  at  the  time  of  the 
testator's  death  in  June,  1886.  Over  two  years 
afterwards,  as  found  by  the  Auditing  Judge: 
**  By  reason  of  developments  upon  lands  adjoin- 
ing those  held  by  the  trustees,  and  which  form- 
erly belonged  to  them,  it  became  the  opinion  of 
mining  experts  that  the  lands  still  held  by  the 
trustees  contained  deposits  of  copper  ore  of  im- 
mense value.  A  great  excitement  ensued,  and 
producers  of  copper,  and  investors  and  specula- 
tors in  copper  mining  stocks  became  convinced 
of  mines  of  untold  wealth  buried  in  the  lands  of 
the  Metalline  Land  Company.    These  lands  im- 


mediately appreciated  in  value  beyond  the  most 
sanguine  expectations  of  the  trustees,  and  in 
October,  1888,  they  sold  to  the  Calumet  and 
Hecia  Mining  Company  forty  acres  for  the  sum 
of  ^500,000  m  cash,  or  ^12,500  per  acre." 

The  trustees  then  passed  a  resolution  declaring 
''a  dividend  out  of  the  profits  arising  from  the 
sale  of  land  to  the  Calumet  and  Hecla  Mining 
Company  of  $19.50  per  share,"  and  there  was 
paid  to  the  accountants  on  the  shares  held  by 
them  $108,849.  The  trustees  have  still  on  hand 
belonging  to  the  company  560  acres  of  land  and 
a  large  sum  of  money  in  cash  greatly  in  excess  of 
the  capital,  so  that  it  was  not  impaired  by  this 
dividend. 

The  testator  by.his  will  gave  to  his  daughter 
^'all  the  net  rents,  issues,  profits  and  income*'  of 
his  estate,  and  the  question  raised  is  whether  this 
dividend  was  principfil  or  income. 

For  the  purpose  of  determining  this  question » 
let  us  first  consider  what  was  this  company's  ob- 
jeot  and  purpose,  whether  the  business  was  one 
that  was  recognized  by  law,  and  what  was  the 
status  of  the  several  stockholders  therein  with 
reference  to  the  real  estate  held  by  it,  and  the 
profits  made  by  any  sales  thereof. 

All  these  questions  were  settled  by  the  Su- 
preme Court,  in  Kramer  9.  Arthurs  (7  ^r,  165), 
in  the  case  of  the  Pittsburgh  Land  Company, 
which  was  an  unincorporated  company  organized 
to  deal  in  lands  as  this  was. 

Chief  Justice  Gibson  says:  ''That  an  incor- 
porated joint  stock  company  is  an  ordinary  part- 
nership, and  that  there  may  be  a  partnership, 
to  deal  in  lands,  are  elementary  principles  that 
have  not  been  disputed.  The  latter  was  expressly 
recognized  by  this  Court  in  Brady  v.  Colhoun's 
Admin'rs  (i  Penna.  Rep.  147).  Partnerships, 
says  Gow  on  Partnerships,  page  6,  'are  not 
necessarily  confined  to  trades  in  commercial  ad- 
ventures. They  may  lawfully  exist  in  cases  un- 
connected with  commercial  speculations.  For 
instance  a  partnership  may  exist  between  attor- 
neys and  farmers  as  well  as  between  merchants 
or  bankers.'  It  would  be  absurd  to  let  the 
nature  of  the  article  dealt  in  change  the  nature 
of  the  contract ;  or  not  to  let  partners  give  to 
the  land  the  attributes  of  a  commodity,  as  be- 
tween themselves  and  those  standing  in  their 
places,  especially  in  a  country  where  it  is  a  chat- 
tel for  the  payment  of  debts,  and  not  infre- 
quently a  subject  of  speculation.  Where  it  is 
brought  into  a  concern  as  stock,  it  is,  as  between 
the  partners  and  the  person  who  has  knowingly 
dealt  with  one  of  them  for  it,  to  be  treated  as 
personal  estate  belonging  not  to  the  partners  in- 
dividually, but  to  the  company  collectively.  The 
members  of  this  company  being  sharers  of  profit 
and  loss,  were  partners  to  the  world,  but 
between  themselves  they  had  only  a  contingent 
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interest  in  the  profits  to  be  derived  from  the  lands 
when  the  concern  fAiould  be  wound  up,  not  a 
vested  estate  as  tenants  in  common  of  the  lands 
themselves ;  and  to  a  purchaser  with  notice  or 
its  equivalent,  neither  of  them  could  part  with 
more,  either  by  a  voluntary  or  involuntary  con- 
veyance." 

The  interest  of  the  estate  of  George  L.  Oliver 
then  was  not  a  vested  estate  in  the  lands,  but  a 
contingent  interest  in  the  profits  to  be  derived 
from  them  when  sold. 

If  this  position  b  correct  then  there  is  no  force 
in  the  argument  urged  by  the  remaindermen, 
that  as  the  copper  in  these  lands  was  what  made 
them  valuable,  and  it  existed  at  the  time  of  the 
testator's  death,  the  value  was  then  there,  and 
although  its  extent  was  not  ascertained,  its  |»-o- 
duct  must  be  regarded  as  part  oi  the  corpus  of 
the  estate. 

The  force  of  thb  argument  is  still  more  weak- 
ened when  we  consider  that  the  intrinsic  value 
of  the  land  sold  is  not  even  ascertained  to-day. 
The  price  at  which  it  was  sold  was  purely  a  spec- 
ulative one,  and  based,  perhaps,  upon  a  fictitious 
valuation,  resulting  from  the  excitement  incident 
to  the  supposeddiscovery  of  a  vsduable  vein  of 
copper  ore.  Time  may  yet  develop  the  fact 
that  there  is  no  increased  value  in  the  land,  or, 
if  there  is,  it  has  been  greatly  overestimated. 
There  have  been  too  many  hundreds  of  thous- 
ands of  dollars  lost  by  people  who  have  bought 
land,  supposing  that  the  bowels  of  the  earth  were 
filled  with  treasures  of  gold,  silver,  coal,  etc., 
to  conclude  that  in  this  case  the  value  must 
necessarily  be  there  because  the  consideration 
was  paid  for  it.  As  it  is  uncertain  to-day 
whether  the  value  supposed  to  be  in  these  lands 
exists,  of  course  it  is  equally  uncertain  as  to 
whether  it  existed  at  the  time  of  the  death  of  the 
testator,  but  whether  it  existed  or  not  can  make 
no  difference,  for  the  interest  of  the  testator 
therein  was  not  in  the  lands,  but  in  the  prospec- 
tive profits  of  a  company  dealing  in  them,  in 
which  company  his  interest  was  represented  by 
the  number  of  shares  of  stock  which  he  held. 

The  next  consideration  is  whether  the  phe- 
nomenal *'  profit"  was  earned  since  the  death  of 
the  testator.  Perhaps  the  fact  that  this  profit  is 
so  extraordinarily  large  is  the  reason  why  we 
have  this  case  to  consider.  If  it  had  been  an 
ordinary  dividend  upon  these  shares  the  right  of 
the  life-tenant  thereto  would  not  have  been  called 
in  question,  but  the  principles  which  govern 
must  be  the  same,  without  regard  to  the  amount. 
The  general  meaning  of  the  word  *<  earn"  is  **  to 
acquire  bv  labor,  service  or  performance,  to  de- 
serve and  receive  as  compensation,"  and  when- 
ever we  use  the  word  it  necessarily  implies  some 
labor  or  service  for  which  the  earnings  are  the 
reward.    In  this  case  the  company  did  nothing 


upon  these  lands  since  the  death  of  the  testator, 
and  for  a  number  of  years  prior  thereto.  In 
fact  it  does  not  appear  that  it  ever  did  anything 
but  buy  the  land,  pay  the  taxes  as  they  fell  due 
and  payable,  and  wait  for  an  opportunity  to  sell 
as  customers  offered.  This  seems  to  have  been 
the  object  and  purpose  of  the  organization,  to 
buy  and  sell  lands,  and  as  it  had  abandoned  the 
scheme  of  developing  land  for  mining  purposes, 
this  then  was  the  only  way  by  which  it  could 
earn  any  profits  for  the  shareholders. 

Now,  it  so  happened,  that  over  two  years  after 
the  testator's  de^th,  while  the  company  was  car- 
rying this  land  in  pursuance  of  the  pnrt)oses  of 
its  organization  as  just  stated,  by  reason  of  a  for- 
tunate circumstance  a  purchaser  was  found  for  a 
small  portion  of  it  at  an  enormous  price,  and  a 
large  profit  was  realized  on  these  shares  of  stock, 
which  at  the  time  of  the  testator's  death  were 
appraised  at  a  mere  nominal  sum.  Now  when 
was  this  profit  earned  ?  The  profit  was  the  fruit 
of  the  sale,  and  a  sale,. for  the  purposes  of  profit 
was  the  object  of  the  company's  organization.  It 
seems  to  us  that  the  profit  was  earned  when  the 
sale  was  accomplished.  There  had  been  noth- 
ing done  before  that  time  to  earn  this  profit,  and 
all  that  was  then  done  was  the  action  of  the  trus- 
tees of  this  companv  in  taking  advantage  of  this 
speculative  *'  boom  '  in  copper  mines,  and  then 
negotiating  this  very  advantageous  sale  of  a  part 
of  this  land  before  the  bubble  should  burst. 
The  effecting  of  this  sale  is  how  the  profit  was 
earned,  and  as  this  took  place  long  after  the 
death  of  the  testator,  we  think  it  is  a  profit 
which,  under  his  will,  belongs  to  his  daughter. 

The  exceptions  are  dismissed,  and  the  adjudi- 
cation confirmed. 

Opinion  by  Ferguson,  J. 

Dissenting  opinion  by  Penrose,  J. 

Unquestionably  the  sale  by  '<  The  Metalline 
Land  Company  of  Lake  Superior,"  since  the 
death  of  the  testator,  of  forty  acres  of  land  in 
Miqhigan,  has  resulted  in  immense  profit  upon 
his  original  investment  in  1864;  and  the  gain 
appears  still  larger  if  the  value  of  bis  ownership 
at  the  time  of  his  death  is  to  be  estimated  by  the 
appraisement  of  what  was  called  his  *'  stock"  in 
that  company.  But  the  question  for  considera- 
tion, as  between  the  persons  taking  under  his 
will  for  life  and  in  remainder,  is,  to  whom  does 
that  profit  go?  and  in  the  consideration  of  that 
question  the  fact  that  the  profit  was  large  or 
small  dbes  not  furnish  the  least  aid. 

If  the  ownership  had  been  simply  that  of 
stock  in  an  incorporated  company,  it  is  not  easy 
to  see,  under  any  of  the  authorities  in  this  State, 
how  a  distribution  of  the  proceeds  of  sale  ik 
part  of  the  lands  composing  the  capital  of  the 
company — even  though  its  bunness  was  that  of 
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buying  and  selling  lands— could  be  regarded  as 
income  to  which  the  tenant  for  life  is  entitled. 
The  test  by  which  this  is  to  be  determined,  ac- 
cording to  the  well-establishedy  common-sense 
rule  of  Earp's  Appeal,  is,  when  was  that  which 
had  been  divided  as  ,profit  earned  ?  If  in  the 
, lifetime  of  the  deceased  stockholder,  it  forms 
part  of  the  capital  of  the  estate  owned  by  him 
when  he  died ;  if  it  was  earned  after  that  event, 
it  is  regarded  as  income.  But  if  it  arises  from  a 
sale  of  the  very  property  itself,  owned  by  the 
company  in  the  lifetime  of  the  stockholder,  can 
the  profit  be  said  to  have  been  earned  or  to  have 
firisen  after  his  death  ?  The  price  at  which  the 
sale  is  made  merely  ascertains  the  value  of  that 
which  existed  at  and  before  such  death  precisely 
in  the  condition  in  which  it  was  at  the  time  of 
the  sale.  JVon  constat  that  if  previously  offered 
it  would  not  have  brought  the  same  price,  or  at 
least  a  large  advance  over  the  first  cost ;  and 
whether  it  would  or  not,  if  the  thing  sold  was 
capital,  how  could  the  proceeds  be  anything 
else,  no  matter  when  the  rise  in  value  occurred  ? 
Suppose  a  ticket  in  a  lottery — chartered,  we  will 
say,  under  the  laws  of  Louisiana — purchased  by 
the  testator  for  five  dollars,  after  bis  death  draws 
a  prize  of  f  10,000;  or  that  in  a  pile  of  oyster- 
shells  which  had  accumulated  in  his  cellar  during 
a  long  period  of  years  the  executor  discovers  a 
pearl  of  immense  size  and  beauty ;  or,  to  bring 
the  case  still  nearer  that  now  before  us,  that 
'  some  speculator  or  visionary,  imagining  that  it 
contained  such  a  pearl,  chose  to  buy  the  worth- 
less shells  for  some  fabulous  sum;  what  would 
be  thought  of  a  claim  by  the  person  to  whom  the 
testator  has  given  the  income  of  his  estate  only? 
Vinton's  Appeal  (3  Outerb.  434),  it  appears  to 
me,  decides  this  case,  still  treating  it  as  one  in- 
volving merely  the  ownership  of  stock  in  an  in- 
corporated  company.  That  case  decides  that 
where  a  corporation  makes  a  sale  of  its  prop- 
erty or  franchises  and  distributes  the  proceeds  in 
the  shape  of  a  bonus  to  its  stockholders,  this  is 
considered  as  capital,  and  will  be  reinvested  for 
the  benefi[t  of  the  remainderman,  irrespective  of 
the  intention  of  the  corporation — a  principle 
which  seems  to  be  generally  recognized. 
(Wheeler  v.  Perry,  18  N,  H.  307 ;  Heard  v. 
Eldredge,  109  Mass.  258;  GifTord  v.  Thomp- 
son, 115  Id.  478;  Barclay  V.  Wainewright,  14 
Vesey,  66;  Clarkson  v.  Clarkson,  18  Barb. 
646;  Reed  v.  Head,  6  Allen,  174;  Balch  v. 
Hallet,  10  Gray,  402,  etc*)  As  was  well  said 
by  the  Judge  in  the  Court  below,  in  Vinton's 
Appeal,  *<The  capital  of  a  company  is  not 
merely  the  value  of  the  shares.  Everything 
which  is  necessary  to  carry  into  effect  the  pur- 
poses of  the  company  is  capital.  Even  where 
profits  assume  this  character  they  become  capi- 
tal, and  cannot  be  treated  as  profits  nor  can 


they  cease  to  be  capital.  Capital  is  necessarily 
a  homogeneous  whole.  If  this,  were  not  so  it 
might  be  converted,  piecemeal,  into  profits  or 
something  else  and  be  extinguishecL"  Of  coiuse, 
the  proportion  which  the  entire  capital  bears  to 
the  part  sold  does  not  influence  or  change  the 
result.  The  proceeds  of  capital,  or  any  part  of 
it,  stand  in  the  place  of  the  capital  itself,  and  the 
name  by  which  they  may  be  designated  by  th© 
directors  cannot  alter  their  nature.  Mutato 
nomine  fabula  de  te  narrcUur,  As  was  said  by 
Chief  Justice  Gibson,  in  Commonwealth  «^.  Pool 
(6  Watts,  32),  in  speaking  of  the  effect  of  a  sale 
in  partition,  the  sale  ''  works  a  conversion  of  the 
form  without  a  transmutation  of  the  essence." 
The  law  looks,  not  at  what  is  said,  but  at  what 
is  done. 

It  does  not  do  to  say  that  Vinton's  Appeal  was 
not  decided  by  a  unanimous  Court.  It  has  never 
been  reversed,  and  \ve  are  not  to  assume  that  it 
will  be.  Stare  decisis  is  a  rule  which  we,  at 
least,  are  bound  by,  however  it  may  be  .with  the 
Supreme  tribunal. 

But  we  may  concede  that  under. the  process 
suggested  by  Judge  Black  in  his  dissenting  opin- 
ion in  Hole  v.  Rittenhouse,  Vinton's  Appeal 
will  take  the  regular  course — distinguished, 
doubted,  overruled :  its  being  thus  treated  will 
not  affect  the  present  case.  The  testator  was 
not  the  mere  owner  of  stock.  The  so-called 
company  was  simply  a  partnership,  and  the  cer- 
tificates of  **  stock'*  were  nothing  but  the  evi- 
dence of  his  ownership  of  a  proportionate  part  of 
the  property  belonging  to  the  firm.  We  cannot 
escape  this  aspect  of  the  case  or  the  consequences 
flowing  from  it.  The  partnership,  it  is  true,  was 
of  a  peculiar  character ;  that  is  to  say,  the  share 
of  each  partner  was  freely  assignable — either  in 
whole  or  in  part — without  causing  a  dissolution, 
the  assignee  being  at  once  recognized  as  a  mem- 
ber, and  as  such  becoming  entitled  to  all  rights 
of  ownership*  There  was,  however,  no  provi- 
sion made  as  to  the  period  during  which  the  busi- 
ness should  be  carried  on,  nor  for  the  contin- 
gency of  the  death  of  an  owner.  It  cannot  b,e 
questioned  that  any  living  owner  might,  at  his 
pleasure,  dissolve  the  firm  and  insist  upon  a  wind- 
ing up  of  its  affairs;  nor  is  it  easy  to  see  anything 
in  the  articles  of  association  to  avoid  dissolution 
as  a  consequence  of  the  death  of  a  member. 
That  the  question  has  not  heretofore  been  raised 
is  quite  immaterial. 

The  tenth  article  of  the  partnership  agreement 
provided  the  form  of  the  **  stock"  certificate  and 
the  method  of  its  transfer ;  but  aU  of  this,  under 
the  twelfth  article,  might  be  changed  at  any 
meeting  of  the  stockholders  by  a  vote  of  two- 
thirds.  On  the  other  hand  it  was  provided  by 
article  second — which  in  the  article  just  referred 
to  was  declared  to  be  <<  fundamenul  •  .  .  bind- 
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ing  upon  all  interested*'  —  as  follows:  **The 
property  of  the  company  shall  be  divided  into 
twenty  thousand  shares  of  five  dollars  each,  each 
of  which  shall  entitle  the  proprietor  to  an  undi- 
vided twenty-thousandth  part  of  all  the  property 
which  now  belongs  or  may  hereafter  be  acquired 
by  the  company^  or  which  may  hereafter  be  in 
any  way  held  by  the  trustees  hereinafter  named 
or  their  successors  in  said  trust  for  the  use  and 
benefit  of  the  said  company*"  In  other  words, 
the  stock  certificates  were  designed  only  to  facili- 
tate the  transmission  of  ownership,  and  the  rights 
of  the  owners  bear  no  resemblance  to  the  rights 
of  stockholders  in  the  usual  and  proper  sense  of 
the  word. 

The  testator  retained  his  ownership  in  the 
property  under  this  article,  from  1864  to  the 
time  of  his  death,  in  the  proportion  to  the  whole 
of  5582  to  20,000 — or  more  than  one-fourth  of 
the  entire  assets;  and  such  ownership  became 
fixed  at  the  instant  of  his  death,  as  part  of  the 
corpus  of  his  estate,  though  the  legal  title  was 
still  in  the  trustees  appointed  in  the  partnership 
articles.  His  will  directs  that  at  the  death  of  the 
tenants  forlife  the  principal  of  the  residue  and 
remainder  of  the  estate,  real  and  personal, 
of  which  he  **  may  die  seised,"  shall  go  to  the 
Merchants'  Fund  Association  for  the  purposes 
there  set  forth ;  there  being  given  to  the  tenants 
for  life,  in  the  meantime,  ''all  the  net  rents, 
issues,  profit,  and  income"  of  such  residue  and 
remainder.  Of  what  did  he  die  **  seised?"  for 
it  is  that  which  must  determine  the  rights  of 
the  respective  parties  to  whom  the  estate  is  thus 
given.  Clearly,  under  the  article  just  referred 
to,  what  he  was  seised,  or  possessed  of,  if  the 
ownership  is  to  be  regarded  as  personalty,  was 
not  shares  of  stock,  but  the  5582-20,000  of  the 
lands  belonging  to  the  partnership — subject,  of 
course,  to  the  payment  of  the  liabilities  of  the 
firm  and  the  setdement  of  partnership  balanced ; 
and  the  surviving  members  of  the  firm,  or  their 
trustees,  held,  to  the  extent  of  his  ownership,  in 
trust  for,  and  liable  to  account  to  his  representa- 
tives. It  is  wholly  immaterial  whether  his  in- 
terest be  regarded  as  real  or  personal  estate,  or 
whether  it  consisted  of  his  original  investment 
only  or  of  profits  or  accretions  thereon ;  what- 
ever be  owned  was  capitalized  by  his  death  and 
the  terms  of  his  will.  As  a  matter  of  law,  how- 
ever, it  may  be  remarked  that  while  during  the 
continuance  of  a  firm,  and  until  the  settlement 
of  its  affairs,  lands  belonging  to  it  are  treated,  as 
between  the  partners,  as  personal  estate  (and 
this  is  all  that  was  decided  in  Kramer  v.  Artnurs 
7  Barr,  165,  and  in  innumerable  other  cases: 
Erwin's  Appeal,  3  Wright,  535  ;  Meily  v.  Wood 
21  Smith,  488;  etc.  etc.  etc.),  there  is  a  re- 
sulting trust  in  &vor  of  the  heir  or  devisee  after 


such  settlement  has  taken  place.  (Foster's  Appeal, 
24  Smith,  391).  The  distribution  of  the  pro- 
ceeds of  the  lands  sold  by  the  trustees,  shows 
that  all  partnership  demands  have  been  fully  sat- 
isfied ;  and  the  purposes  of  the  cbij  version  hav- 
ing thus  been  accomplished,  the  decedent's  share 
of  such  proceeds  resumes,  in  equity,  its  original 
character.  It  has  never  been  supposed  that  any 
increase  in  the  value  of  partnership  assets  accru- 
ing after  the  death  of  a  partner  and  before  final 
liquidation  was  to  be  treated  as  income  ;  nor  is 
it  made  any  more  so  by  reason  of  the  fact  that 
the  liquidation  is  partial  only  and  that  there  still 
remains  other  property  in  the  hands  of  the  sur- 
viving members. 

Even  where  an  investment  of  a  fund  is  made 
— in  personal  securities  or  land — during  the  con- 
tinuance of  a  life  estate,  any  gain  by  reason  of 
appreciation  of  investment,  no  matter  how  purely 
speculative  and  unreal  it  may  be,  belongs  to  the 
remainderman  and  not  the  tenant  for  life. 
(Hubley's Estate,  16  Philadelphia,  327;  Middle- 
ton's  Appeal,  7  Outerbridge,  92 ;  Scholefield  v, 
Redfern,  32  L.  J.  Ch.  627.) 

It  may  be  added  in  conclusion,  though  the 
fact  is  not  at  all  important,  that  both  the  pur- 
chaser  of  the  lands  and  the  surviving  partners 
regarded  the  transaction  as  something  different 
from  a  sale  by  a  company ;  and  the  ratification 
of  the  sale  by  the  shareholders,  conveying  all 
their  "right,  title,  and  interest  in  the  land," 
was  stipulated  for  and  given.  And  the  same 
idea  is  manifested  by  the  receipt  taken  for  the 
sums  distributed,  which,  instead  of  being  for  a 
dividend  or  share  of  profits  earned,  is  as  follows : 
<*  Received  from  the  Metalline  Company  of  Lake 
Superior  the  amoimts  standing  opposite  to  our 
respective  names  at  the  rate  of  nineteen  dollars 
and  fifty  cents  for  every  share  of  stock  held  by 
us  as  partners  in  said  company,  being  in  full  for 
the  third  dividend,  declared  November  2d,  1888, 
and  payable  on  and  after  November  3d,  1888. 
This  dividend  is  vaM  with  fonds  received  by 
the  Company  ....  from  the  sale  of  forty 
acres  of  Land  ....  situated  in  Houghton 
County,  Michigan,  to  the  Calumet  and  Hecla 
Mining  Company,  completed  October  27th, 
1888." 

The  testator  died  in  June,  1886 ;  and  the  sale 
so  made  was  the  first  that  had  taken  place  since 
1882.  All  of  the  lands  were  purchased  prior  to 
1865,  and  nothing  was  ever  done  in  the  way  of 
developing  them. 

In  my  opinion  the  exceptions  on  behalf  of  the 
Merchants'  Fund  Association  should  be  sus- 
tained, and  the  testator's  share  of  the  proceeds 
of  the  land  sold  to  the  Calumet  and  Hecla  Min- 
ing Company  directed  to  be  held  as  part  of  the 
corpus  of  the  estate.  J.  d.  b.,  jr. 
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January  23, 1889. 

Humphries's  Estate. 

t 
Will^Ufuiue  influence — Testamentary  capacity 
^^^IssuCf  when  awarded. 

An  issue  to  test  the  Talidity  of  a  will,  will  be  granted 
only  on  evidence  sufficient  to  sustain  a  verdict  against  the 
will. 

Fraud,  restraint,  or  other  undue  influence  must  be  shown 
by  either  direct  or  circumstantial  evidence  to  have  been  a 
present  operating  restraint  or  influence  at  the  very  time  of 
making  the  instrument. 

Sur  appeal  from  register,  and  demand  for  an 
issue. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court. 

Edward  Barry  (^George  IV,  McPherran  with 
him),  for  contestant. . 

When  Mrs.  Humphries  married  the  testate 
she  had  another  husband  living,  from  whom  ^e 
erroneously  supposed  she  had  obtained  a  divorce. 
The  first  husband  reappeared,  and  the  fact  that  he 
w^  living  was  known  prior  to  the  execution  of 
the  will.  Therefore,  as  Mrs.  Humphries  was 
not  legally  the  wife  of  the  testator,  the  burden 
of  proving  the  will  was  shifted  upon  the  propo- 
nent, and  was  in  itself  sufficient  to  send  the  case 
to  a  jury. 

Dean  v.  Ncgley,  5  Wright,  317. 
Main  v.  Ryder,  3  Norris,  217. 

James  Af.  Beck  (JVilliam  F.  Harrity  with 
him),  for  proponent. 

While  the  marriage  might  have  been  invalid 
through  the  innocent  mistake  of  the  parties,  yet 
this  fact  so  explained,  would  not  in  itself  raise  a 
presumption  of  undue  influence. 
Wainwright's  Appeal,  89  Pft.  220. 

February  2,  1889.  The  Court.  After  a 
careful  consideration  of  the  entire  testimony,  we 
fail  to  discover  any  sufficient  reason  to  justify  the 
award  of  an  issue  upon  Either  ground  alleged  by 
the  contestant. 

The  testator,  although  advanced  in  years,  and 
suffering  from  a  disease  which  proved  fatal  within 
a  few  hours  subsequent  to  the  execution  of  the 
will,  was  fully  conscious  at  the  time  of  its  pre- 
paration and  execution,  of  his  own  volition  sent 
for  his  conveyancer,  a  well  known  and  reputable 
citizen,  who  had  transacted  his  business  for 
years,  and  when  he  reached  his  bedside,  clearly 
and  intelligently  gave  him  the  necessary  instruc- 
tions for  the  preparation  of  his  will,  indicated  to 
him,  voluntarily,  the  sole  object  of  his  bounty, 
his  wife,  with  whom  he  had  lived  for  nearly  thirty 
years,  named  the  executors  be  had  selected,  and 
after  the  paper  was  prepared  and  read  over  to 
him  expressed  his  satisfaction  with  its  provisions, 


and  then  affixed  his  signature  to  it,  and  acknow- 
ledged it  to  be  his  will  in  the<  presence  of  his 
attending  physician,  the  conveyancer,  and  the 
husband  of  a  stepdaughter,  whom  he  had  ap- 
pointed an ,  executor.  No  other  person  was 
present,  and  neither  of  the  three  witnesses  made 
any  suggestion  whatever  to  the  testator  respecting 
the  disposition  of  his  estate.  His  wife  was  igno- 
rant of  the  preparation  and  execution  of  the 
will,  and  did  not  enter  his  room  undl  perhaps 
half  an  hour  after  it  was  signed,;  and  when  she 
did  so  the  venerable  dying  man  cheerily  greeted 
her  with  the  remark,  "Manda.  I've  made  you 
my  banker,"  to  which  she  naturally  and  affec- 
tionately replied,  "  Never  mind,  Danny,  only 
get  well;  never  mind  talking  about  anything 
else." 

Little  need  be  said  after  the  recital  of  such  a 
touching  scene  as  this,  except  that  the  tesdmony 
is  most  clear  and  convincing  that  the  testamen* 
tary  capacity  of  testator  was  unaffected  either  by 
the  infirmities  of  age,  or  the  disease  from  which 
he  was  suffering  and  so  speedily  caused  his 
death.  And  the  remark  of  Chief  Justice  Shars- 
WOOD,  in  Wain  Wright's  Appeal  (89  Pa.  St.  220), 
**  There  was  never  a  case  in  which  a  will  was 
executed  less  liable  to  exception  on  this  ground," 
may  well  be  applied  in  the  present  case. 

And  so  with  the  alleged  undue  influence  exer- 
cised by  the  sole  beneficiary  upon  the  mind  of 
testator.  This  is  also  unsupported.  As  already 
stated,  she  was  not  present  at  the  execution  of 
the  will,  and  there  i&  not  a  scintilla  of  evidence 
that  she  was  remotely  connected  with  either  its 
preparation  or  execution.  And  in  reply  to  the 
earnest  argument  of  counsel  upon  this  point,  it 
will  suffice  to  say,  it  is  fully  disposed  of  by  the 
law  as  laid  down  in  Dean  r.  Negley  (5  Wright, 
317) ;  Main  r.  Ryder  (3  Norris,  217),  and  Wain- 
Wright's  Appeal  {supra). 

In  the  latest  reported  case  upon  the  subject, 
Herster  v.  Herster(23  Weekly  Notes,  ii^),  the 
rule  settled  in  Wainwright's  Appeal  {supra)^ 
Knauss  and  Seip's  Appeal  (114  Pa.  St.  10),  and 
Herster  v.  Herster  (116  Id.  612),  is  reiterated  by 
the  Court  in  an  elaborate  opinion  by  Justice 
Clark. 

It  follows,  therefore,  that  to  Tirarrant  the 
granting  an  issue,  there  must  be  evidence  suffi- 
cient to  sustain  a  verdict  against  the  will.  And 
the  fraud,  restraint,  or  other  undue  influence 
must  be  shown  by  either  direct  or  circumstantial 
evidence' to  have  been  a  present  operating  re- 
straint or  influence  at  the  very  time  of  making 
the  intrument.  ^ 

No  such  evidence  appears  m  this  case. 

The  issue  is  therefore  refused,  and  the  ai^>eal 
dismissed,  each  party  to  pay  his  own  costs. 

Opinion  by  Hanna,  P.  J*  w.  c.  s. 
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VouXXIV.]    FRIDAY,  JUNE  21,  i88g,      [No.  8. 


g)Upreme  Courts 


Jan.  '89,  436.  May  1,  1889. 

Altenburg  t.  Commonwealth. 

Criminaliaw — Indictment — Practice — Plecuiing 
— High  License  Act  of  1887 — Provisions  of 
section  17  discussed. 

The  general  provisions  of  the  "  High  License  Act," 
of  1887,  are  designed  to  regulate  the  sale  of  liquors  bj 
the  rarione  classes  of  venders  known  to  the  law,  and 
are  Dot  directed  against  the  ase  of  snch  liquors  bj  the 
iodividoal  citizen,  and  do  not  interfere  with  his  right 
to  supply  his  table  with  them,  or  furnish  them  to  his 
family  or  his  guests. 

The  proTisiona  of  sect.  17  of  the  Act  in  regard  to  fur- 
niihing  liquors  by  sale,  gift,  or  otherwise,  on  any  elec- 
tion day,  on  Sunday,  or  at  any  time  to  any  minor, 
person  of  known  intemperate  habits,  or  person  visibly 
affected  by  intoxicating  drink,  is  not  confined  to  deal- 
ers, but  is  directed  against  **  any  person." 

Licensed  dealers  may  sell  to  all  persons  except 
those  who  belong  to  the  excepted  classes.  A  man 
without  a  license  may  give  liquors  in  like  manner,  but 
to  the  excepted  classes,  no  man  may  lawfully  sell  or 
give. 

The  law  does  not  forbid  a  farmer  or  any  private  citi- 
len  from  using  at  his  table  or  supplying  to  his  help  or 
to  his  neighbors  calling  at  his  house,  cider,  beer,  or 
other  Intoxicant  in  a  social  way,  but  he  may  not  fur- 
nish drink  to  those  intoxicated. 

The  law  does  not  restrain  a  man's  private  indul- 
gence in  drink.  It  does  take  notice  of  public  drunk- 
enness. 

The  snsx>en8ion  of  the  traffic  in  intoxicating  drinks 
on  Sunday,  or  the  furnishing  liquor  to  one  already 
visibly  intoxicated,  are  matters  of  public  concern,  and 
are  within  the  range  of  a  wise  exercise  of  the  police 
power. 

A  defendant  was  indicted  for  furnishing  liquors  on 
oertain  Sundays,  in  1888,  and  acquitted.  He  was  af- 
terwards indicted  and  tried  for  furnishing  liquors  to 
persons  visibly  imtoxicated.  The  Commonwealth  in- 
troduced evidence  to  that  effect,  which  was  admitted, 
whieh  covered  various  days  in  1887  and  1888,  and 
among  these  were  several  Sundays  in  1888.  Defendant 
objected  to  the  evidence  relating  to  the  Sundays  in 
1888,  on  the  ground  that  he  had  been  indicted,  tried, 
and  acquitted  upon  the  general  charge  of  furnishing 
liquors  on  Sunday  during  that  year,  and  that  this 
nnsessarily  covered  the  charge  upon  which  he  was 
then  on  trial  as  to  the  same  Sundays.  The  record  of 
the  indictment  for  furnishing  liquor  on  Sundays  and 
aequittal,  was  offered  in  evidence  by  defendant,  but 
«xcludedf  and  the  Court  refused  to  instruct  tke  jury 


that  they  must  not  consider  the  evidence  made  use  of, 
or  that. might  properly  have  been  nutde  use  of  on  the 
former  indictment : 
Held,  to  be  error. 

Error  to  the  Quarter  Sessions  of  Crawford 
County. 

At  the  September  Sessions  in  1888,  three  in- 
dictments were  preferred  against  John  W.  Al- 
tenburg. One  was  for  furnishing  liquor  on  Sun- 
day ;  another  for  furnishing  liquor  to  persons 
visibly  affected  by  intoxicating  drink,  and  the 
third  for  furnishing  liquor  to  men  of  known  in- 
temperate habits.  At  the  November  Sessions, 
1888,  the  defendant  was  put  upon  trial  on  the 
indictment  for  selling  or  furnishing  liquor  on 
Sunday.  While  the  jury  was  out  deliberating 
on  this  case  the  defendant  was  put  upon  trial  on 
the  other  two  cases,  they  being  by  consent  of 
counsel  tried  before  the  same  jury.  The  jury 
trying  the  Sunday  case  returned  a  verdict  of 
<^  not  guilty,"  the  prosecutor  and  defendant  each 
to  pay  one-half  the  costs.  The  jury  trying  the 
other  two  cases  failed  to  agree,  and  were  dis- 
charged. At  the  February  Sessions,  1889,  the 
defendant  was  put  upon  his  trial  for  furnishing 
liquor  to  men  of  known  intemperate  habits. 
The  jury  returned  a  verdict  of  ♦♦  not  guilty,"  the 
prosecutor,  naming  him,  to  pay  the  costs.  At 
the  same  term  the  defendant  was  put  upon  his 
trial  for  furnishing  liquor  to  persons  visibly 
affected  by  intoxicating  drink,  during  the  period 
of  two  years  prior  to  September  8th,  1888. 

This  last  is  the  case  in  question.  The  Sun- 
day case  covered  all  Sundays  between  September 
8,  1887  and  September  8,  1888.  The  indict- 
ment for  furnishing  liquor  to  men  of  known  in- 
temperate habits  charged  the  defendant  in  four 
separate  counts  with  furnishing  liquor  to  Peter 
Rhodes,  Washington  Proper,  George  Wheatman, 
and  Milo  Higley.  The  indictment  for  furnishing 
liquor  to  men  visibly  affected  by  intoxicating 
drink  was  composed  of  four  counts,  and  the  per- 
sons named  were  Peter  Rhodes,  Washington 
Proper,  Cyrus  Bidwell,  and  David  Kightlinger. 

At  the  trial  on  the  last  mentioned  indictment 
the  Commonwealth  offered  the  same  evidence 
that  had  been  offered  at  the  November  Sessions, 
1888,  when  the  same  defendant  was  being  tried 
for  furnishing  liquor  on  Sundays.  The  dei'endant 
first  objected  to  the  efvidence  touching  all  Sun- 
days covered  by  the  Sunday  indictment,  of  whieh 
he  had  been  found  not  guilty  at  the  November 
Sessions,  and  also  put  in  a  special  plea  as  fol- 
lows: *<  That  at  No.  45,  September  Sessions, 
1888,  in  the  Court  of  Quarter  Sessions  of  Craw- 
ford County,  the  defendant  was  indicted  for  fur- 
nishing liquor  on  Sundays,  between  the  8th  day 
of  September,  1887,  and  the  8th  day  of  Septem- 
ber, 1888,  and  that  on  the  trial  of  said  cause 
defendant  was  acquitted,  and  as  to  the  dates  and 
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days  above  given,  10  wit :  all  Sundays  between 
the  8th  day  of  September,  1887,  and  the  8th  day 
of  September,  1888,  the  defendant  pleads  for- 
mer acquittal." 

All  the  evidence  oflTered  by  the  Commonwealth 
concerning  the  Sundays  mentioned  in  the  Sun- 
day indictment  were  admitted  by  the  Court,  not- 
withstanding objections  by  defendant.  Excep- 
tion. (First,  second,  third,  and  ninth  assignments 
of  error.) 

The  Court  directed  the  parties  to  go  to  the 
jury  on  the  special  plea,  treating  it  as  a  plea  of 
former  acquittal. 

■ '  Upon  this  point  the  Court  charged  the  jury, 
inter  alia,  as  follows :  "  The  defendant  pleaded 
not  guilty  to  the  various  counts  in  this  indict- 
ment, and,  in  addition  to  the  plea  of  not  guilty, 
filed  a  plea  which  is  known  in  the  law  as  a  plea 
in  bar,  as  a  denial  of  the  right  of  the  Common- 
wealth to  prosecute  at  all,  because  of  the  fact 
that  the  defendant  was  formerly  tried  for  the 
same  offence,  tried  on  the  same  facts  now  set  up 
in  this  indictment,  and  was  acquitted ;  and  there- 
fore, by  reason  of  the  protection  which  the  Con- 
stitution gives  to  every  man  against  a  second 
trial  for  the  same  offence,  he  ought  not  now  to  be 
put  upon  trial  at  all.  And  the  question  which 
you  are  now  to  determine,  as  a  preliminary 
question,  is  the  truth  or  the  untruth  of  the  plea 
set  up  by  the  defendant. 

**  You  are  not  now  to  inquire  whether  the  defend- 
ant is  guilty  or  not  of  the  offence  charged  in  the  in- 
dictment. That  is  not  before  you.  [The  single 
question  wliich  you  are  now  to  determine  by  a 
verdict,  either  in  favor  of  the  Commonwealth  or 
the  defendant,  is  whether  the  defendant  has  ever 
been  heretofore  tried  on  the  facts  now  set  up  by 
the  Commonwealth,  on  (he  trial  of  this  case.  It 
is  not  a  question  as  to  the  weight  which  you  are 
to  give  to  the  evidence  offered  by  the  Common- 
wealth, tending  to  show  the  guilt  of  the  defendant 
of  the  fact  charged  in  the  indictment.  That  comes 
afterwards,  if  you  find  your  verdict  on  this  spe- 
cial count  in  favor  of  the  Commonwealth. 

**  You  will  observe,  therefore,  gentlemen,  the 
single  inquiry  for  you  to  make  is,  was  the  de- 
fendant ever  tried  on  the  facts  now  set  up  by  the 
Commonwealth,  and  relied  upon  for  his  convic- 
tion in  this  case.  And  you  are  to  determine  that 
by  considering  the  evidence  now  offered  of  the 
fact  charged  in  the  former  indictment,  and  the 
evidence  there  offered  in  support  of  it.]  (Fourth 
assignment  of  error.) 

**  The  indictment  is  for  furnishing  intoxicating 
•drinks  to  persons  visibly  affected  by  intoxicating 
drink.  The  offence  charged  in  the  former  in- 
dictment, which  was  tried,  was  for  furnishing 
liquor  to  persons  oh  Sunday.  The  indictments 
charged  distinct  offences.  There  is  no  connec- 
tion between  the  offences  charged  in  the  two  in- 


dictments. Unless,  therefore,  the  evidence  now 
offered  on  the  trial  of  this  case,  and  material  po 
the  determination  of  this  question  of  the  guilt  or 
innocence  of  the  defendant  on  this  indictment, 
was  competent  evidence  on  the  trial  of  the  in- 
dictment for  furnishing  liquor  on  Sunday,  your 
verdict  should  be  for  the  Commonwealth.  In 
other  words,  If  the  Commonwealth  has  now 
offered  evidence  tending  to  show  that  the  defen- 
dant has  furnished  intoxicating  drinks-  to  the 
persons  named,  which  evidence  could  not  have 
been  admitted  on  the  trial  of  a  person  for  furnish- 
ing liquor  on  Sunday,  then  the  Commonwealth 
is  entitled  to  a  verdict.-   .... 

"  The  Court  instructs  you  that  all  the  evidence 
tending  to  show  the  furnishing  cider  or  other 
liquors  by  the  defendant,  on  other  days  than  Sun- 
day, to  any  of  the  persons  named  in  the  indict- 
ment, is  evidence  which  could  not  have  been 
offered  on  the  trial  of  the  indictment  for  furnish- 
ing liquor  on  Sunday.  That  other  indictment 
charged  a  specific  offence,  the  gravamen  of  which 
was  that  the  defendant,  on  the  Sabbath  day,  fur- 
nished liquor  to  various  persons.  If  it  had  ap- 
peared on  the  trial  of  that  case  that  liquor  was 
furnished  Monday,  Tuesday,  or  any  other  day 
of  the  week  except  Sunday,  the  evidence  would 
not  have  been  competent  evidence.  It  might 
have  tended  to  establish  the  fact  that  the  defen- 
dant furnished  liquor  to  some  person,  but  if  it 
did  not  appear  that  it  was  done  on  Sunday,  the 
evidence  would  go  for  nothing.  You  see,  there- 
fore, that  evidence  that  tends  to  show  furnishing 
liquor  to  persons  visibly  affected  with  intoxi- 
cating liquor  on  week-days  is  evidence  which 
would  not  have  been  admissible  on  the  trial  of  the 
case  for  furnishing  liquor  on  Sunday,  and  there- 
fore, is  directed  towards  a  different  offence. 

"If,  therefore,  you  find  the  facts  offered  by 
the  Commonwealth  relate  to  a  different  day  than 
Sunday,  the  Commonwealth  is  entitled  to  a  ver- 
dict on  this  preliminary  issue. 

"  If  you  should  find  a  verdict  for  the  Common- 
wealth on  this  preliminary  issue,  then  you  come 
back  into  the  box,  and  try  the  case  on  as  to 
whether  the  defendant  was  guilty  of  furnishing 
intoxicating  drinks  to  persons  who  at  the  time 
the  drinks  were  so  furnished,  were  visibly  intoxi- 
cated. 

"  [If  you  understand  the  instructions  of  the 
Court,  you  will  perceive  your  inquiry  is  whether 
the  evidence  now  offered  by  the  Commonwealth, 
relates  to  transactions  on  other  days  than  Sun- 
days, the  charge  for  selling  on  Sunday  having 
been  tried  at  the  former  Court. "j  (Fifth  assign- 
ment of  error.) 

Defendant  requested  the  Court  to  charge  : — 

(1)  That  the  issue  to  be  tried  by  the  jury  is 
whether  or  not  the  facts  s{  ec'ally  pleaded  in  the 
special  plea  are  true,  and  not  whether  the  facts 
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set  forth  in  the  indictment  are  true.  Answer. 
The  issue  70a  are  trying  is  the  issue  as  to  whether 
there  has  heen  a  former  acquittal  of  the  defendant 
on  the  facts  now  relied  upon  hy  the  Common- 
wealth for  the  conviction  of  the  defendant.  ( Sixth 
assignment  of  error.) 

(2)  That  under  all  the  evidence  in  this  case 
touching  the  special  plea,  to  wit,  the  plea  that 
defendant  was  tried  to  No.  45,  September  Ses- 
sion, 1888,  in  the  Court  of  Quarter  Sessions  of 
Crawford  County  for  furnishing  liquor  on  Sun- 
days between  the  8th  day  of  September,  1887, 
and  the  8th  day  of  September,  1888,  and  that 
on  that  trial  the  defendant  was  acquitted  of  the 
said  offence,  their  verdict  must  be  for  the  defen- 
dant.    Be/used.    (Seventh  assignment  of  error.) 

The  jury  found  for  the  Commonwealth  upon 
the  special  plea. 

Defendant  then  offered  in  evidence  the  record 
of  No.  45,  September  Sessions,  1888,  together 
wkh  the  verdict  of  not  guilty,  for  the  purpose  of 
showing  that  the  question  of  selling  on  Sundays 
bad  already  been  determined  in  favor  of  the  de- 
fendant, and  asked  the  Court  to  withdraw  that 
part  of  the  evidence  from  the  jury. 

Objected  to  for  the  reason  that  it  is  not  respon- 
sive to  the  present  issue  trying,  and  because  the 
issue  that  it  is  responsive  to  has  already  been  de- 
termined by  the  jury,  and  the  records  show  that 
it  has  been  decided  in  favor  of  the  Common- 
wealth. The  defendant  has  not  been  tried  for 
this  offence,  and  is  not  now  the  second  time  in 
jeopardy. 

The  Coubt.  I  know  of  no  legal  aspect  of 
the  case  in  which  it  is  competent.  I  can  readily 
see  that  it  might  be  desirable  to  have  the  fact 
established,  but  the  only  way  for  the  defendant 
to  avail  himself  of  former  jeopardy  is  by  pleading. 
If  you  can  satisfy  a  jury,  or  the  Court,  where  the 
matter  is  of  record,  that  the  fact  is  as  the  plea, 
you  have  your  discbarge.  Otherwise  you  have  to 
try  the  general  issue.  Offer  overruled.  Excep- 
tion.    (Tenth  assignment  of  error.) 

It  appeared  that  defendant,  who  was  a  farmer, 
living  in  the  country,  prepared  cider  for  his  fami- 
ly use,  which  was  not  sold  by  him  but  was  drunk 
by  his  family,  hired  help,  neighbors,  and  such 
friends  as  called  at  his  house;  that  as  he  was 
finishing  his  harvesting  his  employes  and  him- 
self made  up  a  purse,  giving  the  money  to  a 
neighbor,  and  requesting  him  to  purchase  a  case 
of  beer.  The  beer  was  bought  and  left  on  de- 
fendant's premises,  where  it  was  drunk  by  the 
persons  contributing  to  its  purchase,  and  some  of 
their  friends. 

The  jury  convicted  the  defendant  upon  one 
count  of  the  indictment,  and  he  was  sentenced  to 
pay  a  fine  of  $50  and  costs,  and  to  an  imprison- 
ment <^  twenty  day^,  whereupon  defendant  took 
this  writ,  and  assigned  error  as  above. 


JT.  J.  Humes  {R.  C.  Frey  and  ^.  B.  Rich^ 
mond  Sf  Son  with  him),  for  plaintiff  in  error. 

Pearson  Church  (J,  D.  Roberts^  district  at' 
torney  with  him),  for  the  Commonwealth. 

May  27,  1889.  Thb  Court.  The  defend- 
ant below  was  not  the  keeper  of  a  hotel  or  restau- 
rant, but  a  farmer.  He  was  indicted  and  put  on 
trial  for  furnishing  spirituous,  vinous,  malt,  or 
brewed  liquors  to  persons  visibly  affected  by  in- 
toxicating drink.  The  indictment  was  drawn 
upder  the  Act  of  1887  known  as  the  High  Li- 
cense Law,  which  makes  it  a  misdemeanor  to 
furnish  liquors  by  gift,  sale,  or  otherwise  to  per- 
sons visibly  affected.  It  is  true  that  the  general 
provisions  of  the  Act  of  1887  relate  to  and  are 
designed  to  regulate  the  sale  of  liquors  by  the 
various  classes  of  venders  known  to  the  law. 
They  are  not  directed  against  the  use  of  such 
liquors  by  the  individual  citizen,  and  they  do  not 
interfere  with  his  right  to  supply  his  table  with 
them,  or  furnish  them  to  his  family,  or  his  guests. 
But  when  he  goes  beyond  this  limit  he  goes  be- 
yond the  protection  to  which  a  citizen  as  such  is 
entitled,  and  his  acts  become  a  subject  of  police 
interest  and  control.  The  17th  section  of  the 
Act  of  1887,  provides  that  it  shall  not  be  lawful 
"  for  any  person,  with  or  without  license  to  furn- 
ish by  sale,  gift,  or  otherwise  to  any  person  any 
spirituous,  vinous,  malt,  or  brewed  liquors,"  on 
any  election  day,  on  Sunday,  nor  at  any  time  to 
any  minor,  person  of  known  intemperate  habits, 
or  person  visibly  affected  by  intoxicating  drink. 
This  provision  is  not  confined  to  dealers  but  is 
directed  against  "  any  person."  The  thing  for- 
bidden is  not  the  sale  but  the  furnishing  of  liquors 
to  one  visibly  affected.  Whether  the  furnishing 
be  by  "  gift,  sale  or  otherwise"  is  of  no  conse- 
quence so  far  as  the  misdemeanor  is  concerned. 
The  licensed  dealers  may  sell  to  all  persons  ex- 
cept those  who  belong  to  the  excepted  classes. 
A  man  without  a  license  may  give  liquors  in  like 
manner,  but  to  the  excepted  classes  no  man  may 
lawfully  sell  or  give. 

The  defendant  was  charged  with  having  furn- 
ished liquors  to  persons  who  were  at  the  time  visi- 
bly affected  by  intoxicating  drinks,  in  other 
words,  visibly  intoxicated,  and  to  whom  there- 
fore it  was  unlawful  either  to  sell  or  give,  or  in 
any  manner  to  furnish  such  liquors. 

The  Commonwealth  offered  evidence  for  the 
purpose  of  showing  that  the  defendant  had  furn- 
ished liquors  to  persons  visibly  affected  on  vari- 
ous days  in  1887  and  1888,  and  among  these 
were  several  Sundays  in  1888.  The  defendant's 
counsel  objected  to  the  evidence  relating  to  the 
Sundays  in  1888,  alleging  as  a  reason  for  such 
objection  that  the  defendant  had  been  indicted, 
tried,  and  acquitted  upon  the  general  charge  of 
furnishing  liquors  on  Sunday  during  that  year. 
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He  alleged  that  the  evidence  had  been  actually 
made  use  of  on  the  former  trial,  and  necessarily 
passed  upon  by  the  jury ;  and  that  a  verdict  ac- 
quitting him  of  the  charge  of  furnishing  to  any 
person  on  these  Sundays  covered  the  charge  upon 
which  he  was  now  being  tried,  as  to  the  same 
Sundays.  Without  insisting  on  the  objection, 
and  making  the  necessary  proof  to  the  Court,  the 
defendant  filed,  by  leave  of  the  Court,  an  informal 
plea  of  former  acquittal,  and  went  to  the  jury  on 
the  issue  so  raised.  But  the  offences  charged  in 
the  two  indictments  were  different.  He  had  been 
tried  and  acquitted  upon  an  indictment  charging 
him  with  furnishing  liquors  on  Sunday.  He  was 
now  on  trial  for  furnishing  to  persons  visibly  affect- 
ed. Upon  the  plea  of  former  acquittal  the  jury  found 
for  the  Commonwealth  and  we  do  not  see  how 
they  could  have  done  otherwise.  The  trial  then 
proceeded  on  th^  plea  of  not  guilty,  and  there 
was  evidence  enough  independently  of  that  which 
related  to  the  Sundays  of  1888  to  justify  the  jury 
in  finding  a  verdict  of  guilty.  But  the  evidence 
relating  to  those  Sundays  was  before  the  jury » 
and  it  is  impossible  for  us  now  to  tell  whether 
their  verdict  rests  upon  the  proof  that  was  pro- 
perly before  them,  or  on  that  which  had  been 
passed  upon  on  the  former  trial.  The  defendant's 
counsel  offered  the  record  of  the  indictment  and 
acquittal  which  they  gave  in  evidence  on  the  plea 
of  former  acquittal,  as  a  defence  under  the  plea 
of  not  guilty,  as  to  the  days  covered  by  it,  but  it  was 
excluded  by  the  Court.  They  then  asked  the 
Court  to  instruct  the  jury  that  in  determining  the 
guilt  or  innocence  of  the  defendant  they  must  not 
consider  the  evidence  made  use  of  or  that  might 
properly  have  been  made  use  of  on  the. trial  of 
the  former  indictment.  This  the  Court  declined. 
The  result  was  that  the  defendant  failed  to  secure 
in  iany  manner  the  benefit  of  his  former  trial  and 
acquittal,  and  may  for  anything  that  it  is  possible 
for  us  to  gather  from  this  record  have  been  con- 
victed for  furnishing  liquors  to  a  person  visibly 
affected  on  a  Sunday  in  1888,  notwithstanding  bis 
acquittal  at  the  previous  term  of  furnishing  to  any 
person  on  those  days.  This  is  due  largely  to  the 
.  manner  in  which  the  question  was  raised  by  the 
plea  of  former  acquittal.  It  is  probable  that  the  bet- 
ter way  would  have  been  to  stand  on  his  objection 
to  the  evidence,  and  make  his  showing  to  the 
Court,  or  if  the  question  was  to  be  raised  by  plea  it 
should  have  been  by  pleading  specially,  in  addi- 
tion to  the  general  issue,  the  former  indictment, 
trial,  and  acquittal  as  a  defence  to  so  much  of  the 
present  indictment  as  covered  the  days  included 
in  the  former. 

If  the  fact  so  pleaded  were  found  to  be  as  al- 
leged then  the  defendant  was  entitled  to  the  bene- 
fit of  it.  The  gist  of  the  offence  charged  in  the 
first  indictment  was  the  furnishing  of  liquors  on 
a  prohibited  day ;  that  in  the  second  was  the  fur- 


nishing to  members  of  a  prohibited  class.  The 
first  verdict  determined  that  he  furnished  liquors 
to  no  one  on  the  Sundays  of  1888.  This  included 
the  prohibited  classes  as  well  as  others,  and  he 
ought  not  now  to  be  called  upon  to  defend  him- 
self again  from  the  charge  of  furnishing  on  those 
days.  Notwithstanding  the  manner  in  which 
the  defendant  raised  the  question  by  his  plea  of 
former  acquittal,  we  think  the  Court  should  have 
taken  care  that  the  defendant  w/is  not  convicted 
improperly.  The  jury  should  have  been  distinctly 
advised  that  the  evidence  submitted  to  them  on 
the  plea  of  former  acquittal  should  not  be  consid^' 
ered  as  before  them  on  the  general  question  of  the 
guilt  or  innocence  of  the  defendant ;  and  as  the 
fact  of  the  former  acquittal  was  brought  to  the 
attention  of  the  Court,  although  not  perhaps  in 
the  most  regular  manner,  the  jury  should  have 
been  told  that  the  defendant  ought  not  to  be  con- 
victed upon  proof  of  acts  done  on  the  several 
Sundays  which  were  covered  by  the  first  indict- 
ment. 

It  is  suggested  by  counsel  for  the  plaintiff  in 
error  that  there  is  an  important  constitutional 
question  involved  in  this  case  and  they  say  in  ref- 
erence to  it, "  We  claim  the  Act  of  May  24, 1887, 
does  not  authorize  the  conviction  of  a  farmer  or 
private  citizen  for  giving  cider  or  beer  to  his  hired 
help  or  neighbors  in  a  social  way  while  calling  at 
his  house,  and  if  the  law  docs  go  that  far  it  is  un- 
constitutional." 

It  is  a  sufiicient  reply  to  this  suggestion  that 
the  question  is  not  raised  in  this  case.  We  incline 
to  the  opinion  as  we  have  already  said  that  a 
citizen  may  use  on  his  own  table  or  in  his  own 
house  just  such  beverages  as  he. pleases.  That  is 
a  matter  of  private  habit  or  of  domestic  usage 
with  which  the  Act  of  1887  does  not  intermeddle. 
It  is  only  when  the  conduct  of  the  individual  is 
such  that  the  public  morals  or  the  public  peace 
are  affected  by  it,  that  it  becomes  a  matter  of  pub- 
lic concern  and  is  subject  to  the  examination  and 
control  of  the  criminal  courts.  Now  the  proper 
observance  of  the  Sabbath,  in  the  judgment  of 
the  law  making  powers  in  all  Christian  govern- 
ments, has  an  effect  upon  public  morals.  The 
wheels  of  commerce  stop  on  that  day  in  obedience 
to  the  law,  and  the  traffic  in  intoxicating  drinks 
is  suspended.  If  a  licensed  dealer  cannot  be  al- 
lowed to  furnish  persons  with  such  drinks  on 
Sunday  surely  an  unlicensed  citizen  can  give  no 
reason  why  he  should  be  allowed  to  do  so.  The 
furnishing  of  drink  to  one  already  visibly  intox- 
icated is  a  matter  of  public  concern. 

The  law  does  not  restrain  a  man's  private  in- 
dulgence in  drink.  It  does  take  notice  of  publio 
drunkenness.  If  one  has  already  passed  the  line 
of  sober  self  control  all  men  licensed  or  unli- 
censed must  take  notice  of  it  and  regulate  their 
I  conduct  accordingly.    They  must  not  furnish  by 
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aaJe,  gift  or  otherwise  the  ftirther  supply  of  drink 
that  maj  tarn  the  excited  man  into  an  unreason- 
ing hrute.  Such  restrictive  provisions,  like  the 
laws  regulating  the  sale  of  poisons  and  of  fire 
arms,  are  properly  within  the  range  of  a  wise 
exercise  of  the  police  power  and  ought  to  he 
&ithfully  enforced. 

The  Act  of  1887  is  not  directed  against  the 
making  or  use  of  cider  by  the  farmer.  He  may 
both  make  and  use  it  as  he  will.  He  can  have  it 
on  bis  table  or  in  his  field.  That  is  his  personal 
privilege.  But  when  he  allows  men  to  assemble 
in  his  bam  or  about  his  premises  who  are  visibly 
intoxicated  and  he  sells  or  gives  to  them  intoxi- 
cating liquors  while  in  that  condition,  his  conduct 
affects  not  himself  or  his  family  merely,  but  his 
neighbors  and  the  public,  and  becomes  a  subject 
of  investigation  and  punishment  under  the  pro- 
visions of  the  Act  of  1887. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Opinion  by  Williams,  J.  h.  c.  o. 


Jan. 


»,  22.  March  12,  1889. 

Commonwealth  v.  Green. 


Orimincd  procedure  and  practice — Indictment 
founded  upon  presentment  of  grand  jury — 
When  sustainable — Presentment  of  grand  jury 
— Nature  and  requisites  of — Testimony  of 
grand  juror  as  to  matters  before  the  grand 
jury —  When  admissible. 

Upon  the  examination  of  witnesses  before  a  grand 
jniy  in  a  case  of  assault  and  battery,  it  appeared  that 
the  aasaalt  took  place  in  a  disorderly  hoose  kept  by 
one  of  the  witnesses,  one  G.  The  grand  jurj  then 
made  a  presentment  against  G.  for  keeping  a  dis- 
orderlj  house.  By  leave  of  the  Court  an  indictment 
against  G.  was  submitted  to  a  subsequent  grand  jury 
1^  the  district  attorney,  and  returned  a  true  bill. 
Upon  a  motion  to  quash  the  indictment  a  member  of 
the  first  grand  jury  was  allowed  to  testify  as  to  what 
mflaenced  the  grand  jury  in  making  the  presentment 
nnder  objection  by  the  Commonwealth,  and  the  in- 
dictment was  quashed : 

Htld,  that  the  evidenoe  of  the  grand  juror  as  to  the 
bets  relating  to  the  presentment  was  admissible. 

HM  further^  that  the  indictment  was  properly 
qmaihed. 

A  grand  Juror  may  testify,  not  as  to  his  own  coun- 
■els  or  those  ofhis  fellow  jurors,  or  to  any  other  mat- 
ters which  he  has  sworn  to  keep  secret,  but  merely  to 
the  nature  of  the  issue  or  question  under  investiga- 
tion, and  to  the  fact  that  the  jury  acted  upon  the 
testimony,  and  not  upon  their  own  knowledge  or 
•bserTatiou,  in  making  a  presentment. 

An  indictment  cannot  be  sustained  without  the  pre- 
▼ioi^  examination  of  the  accused  before  a  magistrate, 
tzcept— 

(1)  Where  criminal  courts  of  their  own  motion  call 
the  attention  of  grand  juries  to,  and  direct  the  investi- 
fMion  of,  mattars  of  general  public  import,  which 


from  their  nature  and  operation  in  the  entire  com- 
munity justify  such  intervention. 

(2)  Where  the  attorney-general  or  district  attorney, 
ex  officio,  prefers  an  indictment  before  a  grand  jury, 
without  a  previous  binding  over  or  commitment  of  the 
accused. 

(3)  Where  the  indictment  originates  by  the  present- 
ment of  a  grand  jury,  which  is  the  notice  taken  by 
them  of  an  offence  from  their  own  knowledge  or  obser- 
vation, without  any  bill  of  indictment  being  laid 
before  them  at  the  suit  of  the  Commonwealth. 

Upon  a  presentment  the  proper  officer  of  the  Court 
must  frame  an  indictment  before  the  party  accused 
can  be  put  to  answer  it. 

The  employment  of  this  power  can  only  be  justified 
by  some  pressing  and  adequate  necessity,  and  it  must 
be  exercised  under  the  supervision  of  the  proper  Court 
of  criminal  jurisdiction.  In  all  cases  its  exercise  is 
subject  to  their  revision  and  approval. 

Where  a  Court  in  the  exercise  of  its  discretion  sus- 
tains an  indictment  founded  upon  a  presentment,  and 
the  defendant  is  brought  to  trial  and  conviction  upon 
it,  it  is  quite  improbable  that  the  Supreme  Court 
on  a  writ  of  error  would  disturb  the  judgment;  it 
would  only  interfere  upon  a  flagrant  abuse  of  this 
discretion. 

Error  to  the  Quarter  Sessions  of  Northampton 
County. 

A  presentment  was  made  by  the  grand  jury  at  the 
February  Sessions,  1888,  against  Lizzie  Green,  the 
defendant,  **  for  keeping  and  maintaining  a  com- 
mon bawdy  house  for  the  practice  of  fornication," 
etc.  By  leave  of  the  Court  an  indictment  was 
prepared  and  sent  to  the  grand  jury  at  the  follow- 
ing April  Sessions,  charging  defendant  with  keep- 
ing a  disorderly  hoose^  which  was  returned  a 
true  bill. 

The  case  being  called  for  trial,  defendant 
moved  to  quash  the  indictment  on  the  ground 
that  it  was  not  based  upon  an  accusation  made 
before  a  committing  magistrate,  founded  on  pro- 
bable cause,  and  supported  by  oath  or  affirmation; 
that  it  was  not  based  upon  a  presentment  by  the 
grand  jury  made  from  the  personal  knowledge  or 
observation  of  its  members,  or  upon  the  testimony 
of  witnesses  sent  before  them  by  the  Court ;  and 
that  the  offence  is  not  of  that  nature  which  required 
the  extraordinary  intervention  of  the  Court  to 
order  it  to  be  investigated  by  the  grand  jury. 

In  support  of  the  facts  alleged  as  to  the  pre- 
sentment, defendant  called  as  a  witness  Dr.  W. 
E.  Buckman,  a  member  of  the  grand  jury  which 
made  the  presentment.  The  district  attorney 
objected  upon  the  ground  "  that  a  member  of  the 
grand  jury  cannot  be  called  to  testify  as  to  what 
took  place  in  the  grand  jury  room,  or  as  to  what 
influenced  the  grand  jury  as  to  making  their 
presentment"  (Objection  overruled.)  The  wit- 
ness then  testified,  that  while  the  grand  jury  were 
hearing  a  case,  preferred  by  one  Edmonds  against 
a  roan  by  the  name  of  Walp  for  assault  and  bat- 
tery,  the  testimony  showed  that  the  assault  had 
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taken  place  at  Lizzie  Green's  bouse,  who  was  in 
attendance  as  a  witness.  The  testimony  as  to 
what  took  place  there  on  this  occasion  was  ^f 
such  a  character  that  the  grand,  jury  of  their  own 
motion,  without  any  suggestion  from  the  Court  or 
district  attorney,  preferred  the  presentment  on 
which  the  indictment  a^inst  defendant  was 
grounded. 

The  Court,  Schuyler,  P.  J.,  quashed  the  in- 
dictment, saying,  inter  alia  : — 

"  Substantially  the  same  objections  were  urged, 
without  effect,  against  the  indictment  in  McCul- 
lough  V,  Com.  (67  Pa.  30),  but  in  that  case  ttie 
indictment  was  grounded  on  a  constable's  return, 
a  return  which  the  constable  was  bound  to  make 
and  which  was  in  the  nature  of  an  official  infor- 
mation. Besides,  the  return  was  made  under  the 
sanction  of  a  special  oath,  which  the  Supreme 
Court  treated  as  the  equivalent  of  an  oath  and 
charge  before  a  magistrate.  So  in  Com.  t;. 
Wilson  (2  Chest.  Co.  R.  164),  the  attempt  to 
quash  the  indictment  failed,  although  there  had 
been  no  previous  hearing  and  binding  over  of  the 
defendant  to  answer.  The  indictment  in  this 
case  was  based  on  a  presentment  for  selling  hard 
cider  without  a  license.  But  the  Court  had  *  given 
in  charge'  to  the  grand  jury  by  whom  the  present- 
ment was  made  the  subject  of  the  frequent  viola- 
tions of  the  license  laws  and  had  instructed  tbem 
to  present  to  the  Court  any  information  they  pos- 
sessed which  might  aid  in  lessening  the  evil  referred 
to.  There  can  be  no  doubt  that  the  grand  jury  may 
make  a  valid  presentment  in  reference  to  any 
criminal  matter  that  has  been  given  them  in 
charj^e  by  the  Court.  Brown  r.  Com.  (76  Pa. 
319),  i^  another  case  in  which  the  attempt  to 
quash  the  indictment  on  the  ground  that  it  had 
been  '  sent  before  thegrand  jury  without  previous 
prosecution^  hearing  or  binding  over'  proved  un- 
successful. The  objection  in  this  case,  however, 
was  purely  technical.  There  had  been  a  trial 
and  conviction  of  the  same  defendant  on  an  in- 
dictment found  presumably  in  tbe  regular  way, 
but  the  judgment  was  reversed  by  the  Supreme 
Court.  The  district  attorney  then  sent  up  a  new 
indictment,  but  without  a  new  complaint  or  bind- 
ing over.  Clearly  there  was  nothing  wrong  in 
that. 

**  The  case  in  hand  differs  from  those  men- 
tioned above.  Here,  during  the  investigation 
of  an  indictment  against  a  third  party  for  as- 
sault and  battery,  the  grand  jury  learned  for  the 
first  time  of  the  existence  of  the  house  kept  by 
the  defendant.  Following  the  cue  thus  received, 
the  grand  jury,  of  their  own  motion,  without 
authority  from  or  even  the  knowledge  of  the 
Court,  called  before  themselves  witnesses,  and 
upon  the  information  thus  gained  they  made  their 
presentment.  It  is  not  pretended  that  a  single 
grand  juror  had  any  personal  knowledge  respect- 


ing the  defendant  or  tbe  house  kept  by  her. 
That  this  was  an  unusual  mode  of  proceeding  is  be- 
yond question. '  That  it  was  unlawful  is  made 
equally  clear  by  the  exhaustive  discussion  of  tbe 
general  subject  by  Judge  King  in  Lloyd's  Case 
(3  Clark,  188). 

^'  On  the  argument  of  the  motion  to  quash  we 
permitted  the  defendant  to  examine  one  of  the 
grand  jurors,  against  the  protest  of  the  district 
attorney,  to  show  that  the  presentment  was  not 
made  upon  the  personal  knowledge  of  the  grand 
jury,  but  upon  the  testimony  ofwitnesses  as  above 
indicated.  In  Gordon  v.  Com.  (92  Pa.  220),  the 
Court  say  that  the  oath  of  secresy  administered 
to  grand  jurors  '  should  not  be  so  construed  as  to 
punish  the  innocent,  or  obstruct  the  due  course 
of  justice.'  There  is  no  pretence  that  the  grand 
jury  did  the  defendant  an  intended  wrong.  They 
acted  innocently,  and  there  would  seem  to  be  no 
good  reason  why  they  should  not  be  permitted  to 
give  testimony,  the  sole  purpose  and  effect  of 
which  is  to  enable  the  Court  to  correct  a  mistake 
which,  however  innocent,  if  permitted  to  go  un- 
corrected, will  deprive  the  defendant  of  a  valued 
right.  But  even  without  the  oral  testimony^  we 
think  this  indictment  should  be  quashed,  it  not 
appearing  upon  the  record  affirmatively  that  the 
case  presented  was  one  that  fell  within  the  ex- 
traordinary jurisdiction  of  the  grand  jury. 
«'  1888,  April  12th,  Indictment  quashed." 
The  Commonwealth  then  took  this  writ  assign- 
ing for  error  (1  and  3)  the  quashing  of  the  in- 
dictment ;  (2)  the  admission  of  the  testimony  of 
the  grand  juror. 

Russell  C.  Stewart^  district  attorney,  for  plain- 
tiff in  error. 

In  reviewing  the  quashing  of  an  indictment, 
the  proper  remedy  is  a  writ  of  error  and  not  a 
certiorari. 

Act  of  May  19,  1874  (P.  L.  219),  Purd.  Dig.  711. 

Com.  r.  Wallace,  114  Pa.  St.  405. 

Ck>m.  V.  Capp,  48  Id.  56. 
He  also  cited,  as  to  the  second  assignment  of 
error : — 

Whart.  Crim.  Pr.  263,  §  378. 

Gordon  v.  Com.,  92  Pa.  St.  220. 
^  Zeigler  v.  Com.,  22  Wbbklt  Notes,  111. 
As  to  the  propriety  of  the  presentment : — 

4  Bl.  Com.  301. 

Story  Comm.  §  928. 

Wbart.  Cr.  Pr.  233,  §  337. 

MoCuUoagh  v.  Com.,  67  Pa.  St.  30. 

Brown  v.  Com.,  76.  Id.  337. 

Rowand  v.  Com.,  82  Id.  408. 

P.  0.  EvanSy  for  defendant  in  error. 
The  grand  juror  was  called  to  explain  what 
was  the  issue  before  the  grand  jury,  and  there- 
fore the  testimony  was  admissible. 
Gordon  p.  Com.,  92  Pa.  St.  220. 
1  Whart.  Ev.  §  601. 
Zeigler  r.  Com.,  supra,  does  not  apply  to  this 
case,  because  the  witness  was  not  a  member  of 
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the  gmnd  jury  which  found  the  indictment,  but 
of  the  one  which  made  the  presentment. 

A  presentment  found  not  on  the  knowledge  of 
the  grand  jury,  but  upon  information  delivered 
to  them  by  others,  should  be  abated  on  plea  of 
the  defendant. 

4  Bl.  Com.  401. 

State  IT.  Love,  4  Humph.  (Tenn.)  255. 

SUte  V.  Caine,  1  Hawk.  (N.  C.)  352. 

McCallough  V.  Ck)m.,  67  Pa.  St.  30. 

Const,  of  Pa.,  Art.  I.,  §§  8  and  9. 

May  27,  1889.  The  Court.  The  indict- 
ment  in  this  case  was  for  keeping  a  disorderly 
bouse ;  it  was  based  upon  a  presentment  of  the 
grand  jury,  the  indictment  having  been  prepared 
in  pursuance  thereof,  and  sent  to  a  subsequent 
pand  jury,  with  the  permission  of  the  Court.  A 
rale  was  taken  to  quash  the  indictment,  upon  the 
ground  that  the  presentment  was  not  made  upon 
the  knowledge  and  observation  of  the  grand  jury, 
but  upon  evidence  taken  before  them  on  another 
complaint.  At  the  hearing  of  the  rule,  a  member 
of  the  grand  jury  was  called  to  testify  as  to  what 
infiueoced  the  grand  jury  in  making  the  present- 
ment, and  it  appeared  that  the  presentment  was 
made  upon  the  testimony  of  certain  witnesses  ex- 
amined, upon  a  charge  of  assault  and  battery, 
against  some  other  person  than  the  present  de- 
fendant, under  investigation  by  the  grand  jury, 
and  not  from  their  personal  knowledge  and  ob- 
servation. 

That  the  grand  juror  was  a  competent  witness 
for  this  purpose  cannot  be  doubted.  (See  Gordon 
r.  Commonwealth,  92  Pa.  216,  and  cases  there 
cited.)  He  did  not  testily  as  to  his  own  counsels, 
or  to  those  of  his  fellow-jurors,  or  to  any  other 
matters  which  he  was  sworn  to  keep  secret,  but 
merely  to  the  nature  of  the  issue  or  question 
under  investigation,  and  to  the  fact  that  the  jury 
acted  upon  the  testimony,  and  not  upon  their 
own  knowledge  or  observation  in  making  the 
presentment.  If  such  testimony  were  not  admis- 
sible it  would  be  impossible,  in  most  cases,  to 
ascertain  the  sources  of  information  from  which 
a  presentment  was  made;  and,  although  the 
charge  may  be  wholly  groundless,  originating  in 
mere  popular  clamor,  or  in  the  malice  of  an  un- 
known accuser,  not  only  the  accused,  but  the 
Court  itself,  would  be  powerless  to  develop  the 
&cts;  for  the  presentment,  although  made  in 
good  faith,  may  disclose  nothing  to  indicate  the 
source  from  which  the  information  came.  We 
can  discover  no  rule  of  evidence,  or  of  public 
policy,  which  would  exclude  the  evidence  of  a 
grand  juror  in  such  case. 

We  are  equally  clear  that  the  testimony  of  the 
witness  was  brought  upon  the  record,  under  the 
exception  taken  at  the  hearing,  according  to  the 
provisicm  of  the  first  section  of  the  Act  of  19 
May,  1874  (P.  L.  219).    The  offer  of  the  wit- 


ness  was  to  establish  the  matters  alleged  as 
grounds  for  quashing  the  indictment,  and  the 
testimony  was  in  accordance  with  the  offer.  The 
only  question  is  upon  the  sufficiency  of  the  evi- 
dence, and  of  this  there  can  be  no  doubt.  The 
fact  must  therefore  be  taken  as  established,  that 
the  presentment  was  made  upon  the  testimony  of 
witnesses  examined  before  the  grand  jury,  and  not 
upon  the  knowledge  and  observation  of  the  grand 
jurors. 

Criminal  actions  are  usually  instituted  upon 
complaint,  under  oath,  before  a  magistrate  or 
other  proper  officer,  upon  which,  if  it  appear  that 
a  criminal  offence  has  been  committed  within  the 
jurisdiction,  a  warrant  is  issued  and  the  defeur 
dant  arrested  and  brought  before  the  magistrate 
for  a  hearing.  If,  upon  the  hearing,  there  be  a 
probable  case  of  guilt,  the  prisoner  is  held  for 
trial  in  the  Court  having  jurisdiction  of  the  of- 
fence. Whilst  this  is  the  usual  method  pursued  . 
in  criminal  procedures,  there  are  certain  excep- 
tional or  extraordinary  modes  of  preferring  crimi- 
nal charges,  well  recognized  in  practice.  These 
extraordinary  modes  of  criminal  procedure  are 
very  fully  defined  and  set  forth  in  the  foot-notes 
of  Wharton's  Criminal  Law,  page  458,  in  a 
charge  of  the  late  Judge  King,  which  has  in  a 
number  of  cases  received  the  approval  of  this 
Court.  Three  exceptions  to  the  general  method 
of  procedure  are  there  recognized.  The  first  of 
these  is,  "where  Criminal  Courts,  of  their  own 
motion,  call  the  attention  of  grand  juries  and 
direct  the  investigation  of  matters  of  general 
public  import,  which,  from  their  nature  and  ope- 
ration in  the  entire  community,  justify  such  in- 
tervention." 

This  power  of  the  Court,  it  is  said,  will  only 
be  thus  exercised,  however,  in  the  investigation 
of  general  and  public  evils,  such  as  great  riots, 
general  public  nuisances,  and  flagrant  vices;  it 
will  not  be  applied  in  cases  of  ordinary  crime. 

The  second  exception  is,  "  where  the  attorney- 
general,  ex  officio^  prefers  an  indictment  before  a 
grand  jury,  without  a  previous  binding  over  or 
commitment  of  the  accused.'' 

This  power  is  properly  exercised  where  there 
is  occasion  for  great  baste  in  applying  the  ma- 
chinery of  the  law,  or  where  the  exigencies  of 
the  case  and  the  public  interests  may  reasonably 
require  such  action  to  be  taken.  The  pi'6cedure 
in  such  cases,  however,  is  under  the  supervision 
of  the  Court,  and  if  the  process  and  power  is  mis- 
applied the  Court  will  vindicate  itself  in  restrain- 
ing its  exercise. 

The  third  exception  is  that  which  is  originated 
by  the  presentment  of  a  granj  ju^T-  -^  present- 
ment, properly  speaking,  says  the  learned  Judge, 
is  the  notice  taken  by  a  grand  jury  of  any  offence, 
from  their  own  knowledge  or  observation,  with- 
out any  bill  of  indictment  being  laid  before  them 
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at  the  suit  of  ^he  Commonwealth.  This  is  the 
definition  given  in  the  Law  Dictionary  by  Bouvier, 
and  by  Blackstone  (4  Bla.  Com.  301),  and  is  the 
definition  recognized  and  adopted  by  this  Court. 

It  is  true  that  in  some  of  the  earlier  cases  in 
Federal  Courts,  and  in  some  of  the  States,  it  has 
been  held  that  it  was  within  the  province  and 
power  of  the  grand  jury  to  call  witnesses,  and  to 
institute  prosecution  of  their  own  motion,  and  the 
definition  given  by  the  late  Dr.  Wharton  is 
therefore  more  comprehensive.  (Whar.  Crim. 
Law,  212.)  But  he  admits  that  in  Pennsylvania 
the  law  is  now  somewhat  narrowed  (sec.  455), 
and  that  the  view  which  may  be  considered  as 
accepted  in  the  United  States  Courts,  and  in  most 
of  the  States,  is,  that  the  grand  jury  may  act 
upon  and  present  only  such  offences  as  are' of  public 
notoriety,  and  within  their  own  knowledge,  such 
as  nuisances,  seditions,  etc.,  or  such  as  are  given 
to  them  in  charge  by  the  Court,  or  by  the  pro^- 
cuting  attorney,  but  in  no  other  cases  without  a 
previous  examination  of  the  accused  before  a 
magistrate.     (Whar.  Crim.  Law,  sec.  457). 

"  In  this  State,"  says  Mr.  Justice  Aonew,  in 
McCullough  V,  Commonwealth  (67  Pa.  3.3), "  the 
power  of  the  grand  jury  is  more  restricted,  and  the 
better  opinion  is,  that  they  can  act  only  upon  and 
present  oflTences  of  public  notoriety,  and  such  as 
are  within  their  own  knowledge ;  such  as  are 
given  to  them  in  charge  by  the  Court,  and  such 
as '  are  sent  up  to  them  by  the  district  attor- 
ney; and  in  no  other  cases  can  they  indict 
without  a  previous  prosecution  before  a  magis- 
trate, according  to  the  terms  of  the  Bill  of  Rights. 
(1  Wh.  C.  L.,  ed.  1868,  sec.  458,  and  note.)  It 
has,  therefore,  been  held  not  to  be  allowable  for 
individuals  to  go  before  the  grand  jury  with  their 
witnesses  and  to  prefer  charges.  Such  conduct 
is  looked  upon  as  a  breach  of  privilege  on  part  of 
the  grand  jury  and  as  a  highly  improper  act  on 
part  of  such  volunteers.  Its  efiect  is  to  deprive 
the  accused  of  a  responsible  pi'osecutor,  who  can 
be  made  liable  in  costs,  and  also  to  respond  in 
damages  for  a  false  and  malicious  prosecution.  It 
is  in  violation  of  the  Act  authorizing  the  defen- 
,  dant  to  refuse  to  plead,  until  the  name  of  a  prose- 
cutor be  indorsed  on  the  bill  of  indictment.  The 
usual  course  where  a  presentment  is  thus  surrep- 
titiously procured,  and  bill  founded  upon  it,  has 
been  to  quash  the  indictment  on  motion,  and  be- 
fore plea  pleaded." 

TKe  presentment  therefore,  as  a  basis  for  the 
indictment,  was  wholly  insufficient,  for  the  reason, 
that  it  was  not  found  by  the  grand  jury,  upon 
their  own  knowledge  and  observation. 

It  has  been  suggested  however,  that  if  the  pre- 
sentment of-  the  grand  jury  was  not  authorized 
by  law,  it  may  be  treated  as  a  mere  suggestion, 
by  which^the  attention  of  the  Court  was  called 
to  the  commission  of  the  crime,  and  that  the  dis- 


trict attorney  having,  with  leave  of  the  Court, 
sent  up  an  indictment,  the  proceeding  may  be 
sustained  under  the  other  exceptions  to  the  usual 
mode  of  criminal  procedu^,  already  specified. 
As  we  understand  the  practice,  the  presentment 
of  a  grand  jury  is  ex  mero  motu,  and  is  rarely,  if 
ever,  presented  in  technical  form,  f*  Upon  such 
presentment,  when  proper,  the  officer  employed 
to  prosecute  afterwards  frames  a  bill  of  indict- 
ment, which  is  then  sent  to  the  grand  jury,  and 
they  find  it  to  be  a  true  bill  (2  Hawk.  PI.  C,  c* 
25,  sec.  1 ;  Bouvier  452.) 

Upon  a  presentment,  the  proper  officer  of  the 
Court  must  frame  an  indictment,  before  the  party 
accused  can  be  put  to  answer  it  (Story  on  Con* 
stitution,  657  ;  Wh.  Cr.  Law,  212). 

What  was  done  in  this  case  is  just  what  is 
done  in  all  cases  of  a  presentment  by  the  grand 
jury :  the  presentment  was  placed  in  the  hands  of 
the  district  attorney,  by  the  Court,  with  instruc- 
tions to  put  it  in  the  technical  form  of  an  indict- 
ment, signed  by  the  Commonwealth's  officer,  for 
the  formal  action  of  the  grand  jury,  and  upon  re- 
turn thereof,  the  defendant  was  liable  to  process, 
and  was  required  to  plead. 

It  is  certainly  true,  however,  as  we  have  said, 
that  the  district  attorney  in  an  exigency,  or 
when  the  occasion  seems  to  require,  may  prefer 
an  indictment  before  a  grand  jury  without  a  pre- 
vious binding  over  or  commitment,,  but  this  power 
is  only  to  be  exercised  under  the  circumstances 
stated  for  the  public  good,  and  then  the  proceed- 
ing is  always  under  the  supervision  and  control 
of  the  Court.  "In  practice,"  says  Judge  Kino, 
"  however,  the  law  ofiicer  of  the  Commonwealth 
always  exercises  this  power  cautiously — ^generally 
under  the  direction  of  the  Court,  and  never  un- 
less convinced  that  the  general  public  good  de- 
mands it."  "It  is  to  be  exercised  in  tiie  ordinary 
case,"  says  Mr.  Justice  Woodward  in  Rowland 
V.  Commonwealth  (82  Pa.  405),  "  under  the 
supervision  of  the  proper  Court  of  criminal  juris- 
diction, and  in  all  cases  its  exercise  is  subject  to 
their  revision  and  approval.  The  action  of  the 
ofiScer  and  the  Court  could  be  brought  here  for 
purposes  of  review,  only  when  the  abuse  of  their 
discretion  should  be  found  to  have  been  both 
manifest  and  flagrant.  Cases  can  be  conceived 
where  the  ends  of  justice  would  be  defeated  by 
the  delay  and  publicity  of  a  motion  in  open  Court 
for  leave  to  send  up  an  indictment,  and  in  such 
dases  it  would  be  the  duty  of  the  prosecuting  of<» 
ficer  to  act  promptly,  and  upon  his  own  reponsi- 
bility.  While,  however,  the  possession  of  this 
exceptional  power  by  prosecuting  officers  cannot 
be  denied,  its  employment  can  only  be  justified 
by  some  pressing  and  adequate  necessity •  When 
exercised  without  such  necessity  it  is  the  duty  of 
the  Quarter  Sessions  to  set  the  officer's  act  aside." 

It  is  plain  that  the  exigency  of  this  case  did 
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not  reqaire,  or  even  appear  to  require  tliis  extra- 
ordinary exercise  of  power,  on  the  part  of  the 
district  attorney.  There  was  no  emergency,  no 
demand  of  haste,  no  effort  to  escape,  not  even  any 
appearance  of  an  escape,  there  was  no  public  good 
to  be  observed,  indeed  there  was  absolutely  nothing 
to  call  for  this  unusual  method  of  procedure,  and 
it  is  not  pretended  there  was.  It  is  true  that  in 
this  case  the  indictment  was  prepared  and  sent  to 
the  grand  jury  *<  with  leave  of  the  Court,"  but  the 
Court  upon  being  informed  that  the  presentment 
was  not  made  upon  the  knowledge  and  observa- 
tion of  the  grand  jury,  and  was  therefore  no  pre- 
sentment at  all,  had  a  right  to  revoke  that  leave, 
and  to  quash  the  bill,  which  was  done. 

It  was  stated  at  the  argument,  that  the  indict-^ 
ment  was  sent  to  the  grand  jury  with  leave  of  one 
Judge,  whilst  the  order  to  quash  was  made  by  an- 
other Judge  of  the  same  Court ;  and  the  suggestion 
carries  with  it  the  intimation  that  the  discretion 
of  the  Court  having  been  exercised  by  one  Judge, 
it  was  not  an  appropriate  act  of  discretion  for  the 
other  to  set  the  previous  action  aside.  It  is  suf- 
ficient to  state  in  reply  to  this,  that  the  record 
does  not  disclose  tjie  fact,  that  the  orders  were  by 
different  Judges  of  the  same  Court ;  and  it  would 
avail  nothing,  if  it  did,  for  this  Court  takes  cog- 
nizance of  the  orders,  decrees,  and  judgments  of 
a  Court  of  record  as  such,  no  matter  how  for  the 
time  being  it  may  be  constituted.  Although  the 
Jtidges  holding  it  may  from  time  to  time  differ, 
H  is  at  all  times  the  same  Court  here.  With  the 
amenities  and  courtesies  which  may  be  supposed 
to  be  due  between  Judges  of  the  same  Court  we 
have  nothing  to  do.  But  there  is  not  necessarily 
any  conflict  of  opinion  shown  upon  this  record. 
The  sending  of  the  bill  to  the  grand  jury  was  un- 
doubtedly right  as  the  matter  then  stood,  and  the 
order  quashing  the  bill  was  certainly  right  when 
die  facts  appeared.  If  the  Court  in  the  exer- 
dse  of  its  discretion  had  sustained  this  indict- 
ment, and  brought  the  defendant  to  trial,  and 
conviction  upon  it,  it  is  quite  improbable  that 
this  Court  on  a  writ  of  error  would  have  disturbed 
the  judgment ;  it  is  only  for  a  flagrant  abuse'of 
this  discretion,  as  we  have  said,  this  Court  would 
interfere.  But  the  same  Court  which  in  the  ex- 
ercise of  its  discretion  directed  the  indictment  to 
be  sent  to  the  grand  jury,  upon  being  informed 
as  to  the  illegality  of  the  presentment,  in  the  ex- 
ercise of  the  same  discretion,  afterwards  quashed 
the  bin.  We  think  tbat  discretion  was  properly 
exereised,  and  the  proceedings  of  the  Quarter 
Seisions  are  affirmed. 

Opinion  by  Clark,  J. 

Steehstt,  J.,  dissents.  ^.  c.  O. 


July  '88,  24.  May  7,  1889. 

City  of  Bradford  v.  Downs. 

AmendmerUs —  Pleading —  Practtce^^JSmdence^-^ 
Declarations —  Contributory  negligence. 

In  an  action  by  a  parent  to  recover  damages  on  ac- 
count of  injuries  sustained  by  a  minor  son,  the  declara- 
tion set  forth  that  the  injuries  were  permanent,  and 
that  plaintiff  had  thereby  lost  his  son's  services,  and 
incurred  expenses  for  surgical  and  medical  attendance. 
Subsequently  after  plea  pleaded,  the  Court  allowed  an 
additional  count  to  be  filed  setting  forth  the  death  of 
the  boy  in  consequence  of  the  injury^  and  the  loss  to 
the  plaintiff  of  his  services  by  reason  of  his  death : 

Held,  that  as  in  the  original  count  the  injuries  were 
alleged  to  be  permanent,  involving  a  total  loss  of  ser- 
vices, the  additional  count  did  not  in  reality  enlarge 
the  cause  of  action,  and  that  therefore  it  was  not  error 
to  allow  the  additional  count  to  be  filed,  and  to  refuse 
to  strike  off  the  same. 

In  the  above  case  evidence  was  offered  by  defendant 
of  the  boy*s  declarations  made  subsequent  to  the  ac- 
cident to  the  effect  that  he  had  received  his  injuries 
in  another  manner,  and  at  another  time  and  place. : 

Held,  that  these  declarations  were  not  part  of  the  re$ 
gestcB,  and  that  the  rights  of  the  father  could  not  be 
affected  by  the  declarations  of  the  son  ;  and  that  there- 
fore it  was  not  error  to  exclude  the  evidence. 

In  the  above  case  defendant  requested  the  Court  to 
charge  that  if  the  jury  believed  that  the  child  alleged 
to  have  been  injured  did  not  have  such  care,  atten- 
tion, and  medical  treatment  as  a  prudent  person  would 
bestow  upon  a  child  so  injured,  then  the  plaintiff  was 
guilty  of  negligence,  and  was  not  entitled  to  recover. 
The  Court  refused  so  to  charge,  on  writ  of  error  : 

Held,  that  the  lack  of  proper  treatment  would  have 
been  no  answer  to  the  claim  for  the  original  injury 
however  it  might  have  been  as  to  the  count  claiming 
damages  for  the  death  of  the  boy,  and  that  therefore  it 
was  not  error  for  the  Court  to  reply  as  was  done  in 
this  case  ;  **  The  facts  assumed  in  this  point  will  not 
entirely  defeat  a  recovery,  but  may  properly  reduce 
the  amount  thereof.  This  is  for  the  jury  to  deter- 
mine.'.' 

Error  to  the  Commpn  Pleas  of  McKean 
County. 

Case,  by  Thomas  Downs  against  the  City  of 
Bradford  to  recover  damages  on  account  of  in- 
juries alleged  to  have  been  occasioned  to  the 
plaintiff's  minor  child  by  reason  of  the  negli- 
gence of  the  defendant. 

The  declaration  contained  two  counts  both 
stating  in  substance  that  in  August,  1881,  the 
plaintiff's  son,  a  lad  of  about  seven  years  of  age, 
fell  into  a  hole  in  the  sidewalk  on  Mechanic  Street 
in  the  city  of  Bradford,  which  had  been  negli- 
gently permitted  by  the  defendant  to  exist; 
and  that  the  said  son  had  in  consequence  suffered 
permanent  injury  to  his  knee  cap,  and  that  the 
plaintiff  had  thereby  lost  the  services  of  his  said 
son  and  incurred  expense  for  surgical  and  medical 
attendance  and  for  nursing.  Subsequently  by  leave 
of  the   Court  after  plea  pleaded  an  additional 
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count  was  filed  setting  forth  the  death  of  the  boy 
in  consequence  of  said  injury  and  the  loss  to  the 
plaintiff'  of  his  services  by  reason  of  his  death. 

On  the  trial,  before  Morrison,  J.,  the  defend- 
ant moved  to  strike  off  the  additional  count  in  the 
declaration  filed  as  above.  The  Court  refused  to 
strike  off  the  same.     Exception. 

It  appeared  that  the  injury  occurred  on  Sep- 
tember 3,  1881,  and  that  the  suit  was  brought  on 
February  2,  1885,  and  that  the  injury  which  the 
boy  sustained  resulted  in  his  death  about  four 
years  after  the  accident.  Defendant  offered  to 
prove  declarations  made  by  the  deceased  subse- 
quent to  the  accident  that  the  injury  to  his  knee 
cap  had  been  occasioned  in  another  manner,  and 
at  another  time  and  place.  Objected  to.  Ob- 
jection sustained.  Evidence  excluded.  Excep- 
tion.    (Second  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
o/ta,  as  follows  :^- 

(8)  If  the  jury  believe  the  child  alleged  to 
have  been  injured  did  not  have  such  care,  atten- 
tion, and  medical  treatment  as  a  prudent  person 
would  bestow  upon  a  child  so  injured,  then  the 
plaintiff  is  guilty  of  negligence  and  your  verdict 
roust  he  for  the  defendant.  Answer,  ''  An- 
swered in  the  negative.  The  facts  assumed  in 
this  point  will  not  entirely  defeat  a  recovery  but 
may  properly  reduce  the  amount  thereof;  this  is 
for  the  jury  to  deterininp." 

Verdict  and  judgment  for  the  plaintiff  for 
$1342.  Whereupon  the  defendant  took  this  writ, 
assigning  for  error,  inter  alia,  the  refusal  to  strike 
off  the  additional  count  in  the  declaration  ;  the 
exclusion  of  the  above  evidence  and  the  refusal 
of  defendant's  point  as  above. 

G.  L.  Roberts  and  M.  F.  Elliott  (with  whom 
was  D,  If.  Jackf  city  solicitor),  for  the  plaintiff 
in  error. 

The  amendment  was  improperly  allowed. 
StefTj  r.  Carpenter,  37  Pa.  St.  41. 
Rojse  v.  Maj,  93  Id.  454. 
Tyrrill  v.  Lamb,  96  Id.  464. 

The  declarations  of  the  boy  were  competent 
evidence. 

Aveson  v.  Lord  Kinnaird,  6  East,  188. 

Gilchrist  r.  Bale,  8  Watta,  357. 

8tein  v,  R.  R.  Co.,  7  Leg.  Gazette,  223. 

For  an  injury  resulting  from  mutual  or  concur- 
ring negligence  no  action  will  lie,  because  there 
can  be  no  apportionment  of  damages. 

R.  R.  V.  Norton,  24  Pa.  St.  465. 

Stiles  V.  Geesey,  71  Id.  439. 

/.  M,  McGure  (with  whom  was  Mullin),  for 
defendant  in  error. 

The  amendment  to  the  declaration  was  admis- 
sible. 

Beates  v.  ReUllick,  11  Harris,  288. 
Hartman  v.  Keystone  Ins.  Co.,  9  Id.  466. 
Steffy  V.  Carpenter,  1  Wright,  41. 
Knapp  i;.  HartUDg,  23  Smith,  290. 


May  27,  1889.  The  Court.  This  was  an 
action  on  the  case  brought  in  the  Court  below 
against  the  city  of  Bradford  to  recover  damages 
for  an  injury  to  the  plaintiff's  son,  a  lad  of  about 
seven  years  of  age,  caused  by  his  stepping  into  a 
hole  in  the  plank  side- walk  of  s^id  city.  The 
injury  appears  not  to  have  been  considered  very 
serious  at  the  time ;  at  least  no  complaint  was 
made  to  the  city  authorities  until  the  commence- 
ment of  this  suit  The  injury  occurred  on  Sep- 
tember 8, 1881 ;  the  suit  was  not  commenced  until 
February  2,  1885.  The  injury  which  the  boj 
sustained,  resulted  in  his  death,  about  four  years 
thereafter.  This  fact  was  alleged  by  the  plain- 
tiff and  has  been  found  by  the  jury.  Under  such 
circumstances  the  case  has  not  much  to  commend 
it  The  delay  of  about  four  years  in  giving  no- 
tice of  the  accident,  or  making  any  claim  there- 
for, certainly  placed  the  city  at  a  great  disadvan- 
tage, and  left  the  municipality  practically  at  the 
mercy  of  the  plaintiff,  whose  claim  rests  upon 
his  own  testimony  and  that  of  his  wife.  Our 
duty,  however,  is  to  dispose  of  the  case  as  we 
find  it,  to  revise  the  rulings  of  the  Court  below 
upon  the  law.  While  the  specifications  of  error 
are  numerous,  there  are  but  few  which  require 
comment.  We  cannot  say  the  Court  erred  in  not 
striking  off  the  amended  declaration.  The  first 
declaration  contained  two  counts,  in  each  of 
which  damages  are  claimed  for  the  loss  of 
the  boy's  services  by  reason  of  his^  injury.  In 
the  amended  declaration  damages  *are  claimed 
for  the  loss  of  his  services  occasioned  by  his 
death.  This  would  seem  to  enlarge  the  cause  of 
action  somewhat,  yet  it  is  more  seeming  than 
real,  as  the  first  narr.  alleged  the  injuries  to  be 
permanent,  involving  a  total  loss  of  services.  We 
cannot  say  that  the  amendment  of  the  narr.  was 
not  allowable. 

There  is  no  merit  in  the  second  specification, 
which  alleges  error  in  excluding  the  boy's  decla- 
rations, made  some  time  after  the  accident.  They 
were  not  part  of  the  res  gestae,  and  as  the  action 
was  by  the  father  for  the  loss  of  services,  we  do 
not  see  how  his  rights  can  be  affected  by  the  de- 
clarations of  the  son.  It  is  true  the  plaintifiT 
claims  by  reason  of  the  injury  to  the  boy,  but 
his  legal  rights  are  independent  of  that  fact,  and 
cannot  be  defeated  by  anything  the  son  can  say  or 
do.     This  specification  is  not  sustained. 

The  only  other  specification  we  consider  it 
necessary  to  refer  to  is  the  sixth,  which  alleges 
error  in  the  answer  to  the  defendant's  eighth 
point.  The  point  could  not  have  been  affirmed 
as  it  would  have  withdrawn  the  case  from  the 
jury.  This  could  not  have  been  properly  done. 
The  defendant  might  have  been  entitled  to  a 
more  specific  instruction  had  it  been  asked  for. 
The  point  was  as  follows :  *<  If  the  jury  believe 
the  child  alleged  to  have  been  injured  did  not 
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bare  such  care,  attention,  and  medical  treatment 
as  a  prudent  person  would  bestow  upon  a  child 
60  injured,  then  the  plaintiff  isguiltj  of  negligence, 
and  your  verdict  must  be  for  the  defendant.'* 
As  the  case  stood  under  the  pleadings  the  learned 
Judge  would  have  been  justified  in  refusing  this 
point.  The  lack  of  proper  treatment  would  have 
been  no  answer  to  the  claim  for  the  original  in- 
jury, however  it  might  have  been  as  to  the  count 
claiming  damages  for  the  death  of  the  boy. 
Hence  it  was  not  error  in  the  learned  Judge  to 
say,  in  answer  to  the  point :  <<  Answered  in  the 
negative.  The  facts  assumed  in  this  point  will 
not  entirely  defeat  a  recovery,  but  may  properly 
reduce  the  amount  thereof;  this  is  for  the  jury  to 
determine."  Had  the  defendant  desired  an  in- 
struction bearing  only  upon  the  amended  count 
in  the  declaration  the  point  should  have  been  dif- 
ferently framed.  As  presented  to  the  Court  we 
see  no  error  in  the  answer  of  the  learned  Judge. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  l.  l.,  jr. 


Jan.  '89, 182.  April  3, 1889. 

Buzby  V.  Philadelphia  Traction  Company. 

Common  carrier — Negligence--^  Conirihutory 
negiigenee — Ihtty  of  foot  pattengen  in  cross* 
ing  streets* 

A  passenger  upon  a  cable  car  got  oat  apon  the  north 
tide  where  he  was  in  safety.  Without  waiting  for  the 
car  to  move  on,  or  looking,  be  tnrned  sharply  aronnd 
the  rear  of  the  car,  and  started  to  cross  the  street. 
There  was  room  between  the  tracks  for  him  to  stand  in 
safety,  and  to  see  the  whole  track.  Instead  t>f  looking 
he  stepped  upon  the  the  south  track,  and  was  struck 
and  injured  by  another  oar  going  east : 

Heidf  that  he  was  properly  nonsuited  ux>on  the 
ground  of  contributory  negligence. 

Due  and  ordinary  care  must  be  exercised  in  crossing 
pnblio  streets,  as  in  all  other  transactions  of  life.  Even 
upon  the  side-walk,  specially  devoted  to  the  use  of 
foot  passengers,  a  man  is  bound  to  look  where  he  is 
going,  and  this  duty  is  still  more  imperative  when  he 
is  about  to  cross  the  middle  of  the  street  where  horses, 
wagons,  and  cars  have  equal  rights  with  himself,  and 
whifre  each  is  bound  to  take  notice  of  such  other  rights, 
and  to  use  his  own  with  due  regard  thereto. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  Joseph  A.  Buzby  against  the  Phila* 
delphia  Traction  Company  to  recover  for  injuries 
received  by  plaintiff  owing  to  the  alleged  negli- 
gence of  defendant. 

Upon  the  trial,  before  Mitchell,  J.,  it  ap- 
peared that  plaintiff  had  been  a  passenger  upon 
one  of  defendant's  cable  cars  going  west  on 
Market  Street,   upon  which   there  is  a  double 


track.  The  back  platform  of  the  car  was  in- 
closed upon  one  side.  Plaintiff  got  out  safely 
upon  the  highway  on  the  uninclosed  side.  The 
inclosed  side  was  that  toward  the  other  track  ; 
the  uninclosed  side  was  that  toward  the  pavement. 
There  was  a  space  ef  four  and  one-half  feet  be- 
tween the  tracks,  which  is  reduced  about  one  foot 
on  each  side,  by  the  overhanging  of  the  cars. 
He  neither  looked  nor  waited  for  the  car  to, 
move  on  but  walked  around  the  back  of  the  car 
which  he  had  left,  and  attempted  to  cross  the 
south  track,  when  he  was  struck  by  a  car  going 
east,  and  injured. 

Upon  the  conclusion  of  plaintiff's  evidence, 
the  Court  entered  a  nonsuit,  saying :  "  While 
the  well  settled  rule  of  law,  that  a  person  cross- 
ing a  railroad  track  must  stop,  look,  and  listen, 
does  not  apply  to  city  passenger  railways,  the 
rule  is  perfectly  plain  that  a  person  must  look 
where  he  is  going.  It  appears  from  the  evidence 
that  the  plaintiff  stepped  off  the  defendant's  car 
without  looking  where  he  was  going,  and  there- 
fore I  grant  the  motion  for  a  nonsuit,  and  dis- 
charge the  jury  fVom  the  consideration  of  the 
case." 

Plaintiff  thereupon  took  this  writ,  assigning 
for  error  the  entry  of  the  nonsuit. 

.  Samuel  Gustine  Thompson  {Agnew  MacBride 
with  him),  for  plaintiff  in  error,  cited— 

R.  R.  Co.  r.  Werner,  8  Nor.  69  (6  Webklt  Notes, 
620). 

R.  R.  Co,  v.  Hagan,  11  Wr.  247. 

Schum  V.  R.  R.  Co.,  11  Out.  8  (16  WbbketNotbs, 
306). 

R.  R.   Co.  tr.   Peters,  1  Cmm.  216   (19  Wkbklt 
Notbs,  418). 

Schmidt  v.  McGill,  6  Crum.  412  (21  Wsbklt  Notes, 
485). 

McWilliams  r.  Keim,  22  Wbbklt  Notes,  372. 

Chicago  Railway  Co.  v,  Robinson,  18  N.  E.  Rep. 
772. 

David  W.  Sellers  {Gavin  W.  Hart  with  him), 
for  defendant  in  error. 

It  was  the  duty  of  plaintiff  to  look  where  he 
was  going.  Plaintiff  testifies  he  did  not  look.  If 
he  had  lookied  he  would  have  seen. 

Even  if  a  person  swears  he  looked,  and  did 
not  see,  yet  if  from  other  evidence  in  the  case  it 
appears  that  looking  would  have  disclosed  the 
danger,  he  cannot  recover. 

Carroll  w.  R.  R.  Co.,  12  Wbbklt  Notes,  348. 

R.  R..Co.  V,  Ritchie,   6  Out.  426  (13  Weekly 

Notes,  197). 
Moore  v.  R.  R.  Co.,  12  Id.  349  (16  Weekly  Notes, 

53). 
R.  R.  Co.  r.  Bell,  22  Weekly  Notes,  870. 
Marland  v.  R.  R.  Co.,  23  Id.  93. 
Morgan  v.  R.  R.  Co.,  Id.  189. 

May  27,  1889.  The  Court.  The  plaintiff 
had  been  carried  to  his  destination,  had  alighted 
from  the  car  in  a  place  of  safety,  and  his  relation 
to  the  defendant  as  a  passenger  had  ceased*  The 
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case  therefore  is  the  ordinary  one  of  a  traveller 
about  to  cross  a  public  street,  on  which  are  two 
sets  of  railroad  tracks,  besides  the  usual  space  for 
wa^ns,  etc.,  between  tlie  sidewalks. 

Counsel  for  plaintiff  in  error  seem  to  laj  much 
stress  on  the  argument  that  the  case  is  not  within 
the  imperative  rule  for  railroad  crossings,  that 
the  traveller  must  stop,  look,  and  listen.  But  no 
such  test  was  applied  in  the  Court  below  to  the 
plaintiff's  conduct  On  the  contrary,  it  was  ex- 
pressly disclaimed,  though  the  counsel  for  defen- 
dant called  attention  to  the  fact  that  the  cars  in 
question  were  so-called  cable  cars  whose  control- 
ling motive  power  was  steam. 

But  the  case  was  tried  below,  and  must  be 
tested  here  upon  the  universal  rule  which  re- 
quires due  and  ordinary  care  in  crossing  public 
streets,  as  in  all  the  other  transactions  of  life. 
Even  on  the  side- walk;  specially  devoted  to  the 
use  of  foot  passengers,  a  man  is  bound  to  look 
where  he  is  going,  and  this  duty  is  still  more 
imperative  when  he  is  about  to  cross  the  middle 
of  the  street,  where  horses,  wagons,  and  cars  have 
equal  rights  with  himself,  and  where  each  is 
bound  to  take  notice  of  such  other  rights,  and  to 
use  his  own  with  due  regard  thereto.  The  lan- 
guage of  C.  J.  GrORDON,  in  Schmidt  v.  McGill 
(120  Pa.  412),  is  precisely  applicable  to  the  pre- 
sent case :  <'  Here  was  a  place  where  both  parties 
must  be  on  the  lookout;  the  one  for  passing 
teams,  and  the  other  for  foot  passengers.  Both 
have  the  right  of  way,  and  both  must  be  equally 
cautious." 

The  facts  in  the  present  case  were  undisputed. 
$y  his  own  evidence  it  appeared  that  plaintiff  got 
out  on  the  north  side  of  the  car,  and  was  in  a 
place  of  entire  safety.  If  he  had  looked  to  the 
right  he  could  have  seen  the  south  track,  from 
which  alone  danger  was  to  be  apprehended,  for  a 
square  or  more  to  the  west,  except  for  a  moderate 
space  nearest  to  him  where  the  car  out  of  which 
he  had  just  got  would  obstruct  his  vision.  If  he 
had  waited  a  moment  for  the  car  to  move  on 
again,  he  would  have  had  an  unobstructed  view 
of  this  space.  He  neither  looked  nor  waited,  but 
turning  sharply  around  the  rear  of  the  car  started 
to  cross  the  street.  There  was  still  a  chance, 
however,  for  prudence  and  care.  The  space  be- 
tween the  two  sets  of  tracks  was  four  and  a  half 
feet,  and  the  overhang  of  the  cars  rather  less  than 
a  foot  on  each  side,  still  leaving  room  enough  to 
stand  in  complete  safety  where  a  turn  of  his  head 
would  have  shown  him  the  whole  track  he  was 
about  to  step  on.  Instead  of  looking,  he  bolted 
ahead  right  into  the  car  which  was  upon  him  at 
the  instant  he  set  foot  on  the  track. 

This  was  a  plain  disregard  of  the  dictates  of 
the  most  ordinary  prudence,  and  there  was  no 
room  for  a  jury  to  be  allowed  to  draw  any  other 
inference.    The  accident  was  unfortunate,  but  it 


was  clearly  the  result  of  his  own  negligence,  and 
the  nonsuit  was  properly  ordered. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  h.  c.  o. 


Jan.  '88,  396.  January  16,  1889. 

Hestonville,  Mantua,  and  Pairmount  Pas- 
senger Railroad  Co.  v.  Biddle  et  ux. 

Negligence — Eailroadi — Children —  Trespasser g 

A  boy  of  twelve  was  riding  with  some  others  on  the 
lower  step  of  the  front  platform  of  a  bob-tail  car,  bjr 
inyitation  of  another  hoy,  y^ho  was  driying  with  the 
assent  of  the  regalar  driver,  who  was  inside  the  car. 
The  driver  ordered  the  boys  off  twice,  but  they  failed 
to  obey.  A  short  time  after,  he  ordered  them  off  again. 
The  boy  driving  called  ont  that  he  woold  stop,  and 
attempted  to  do  so,  bat  the  driver  seized  the  brake,  at 
the  same  time  pashing  one  of  the  boys  off  the  car. 
The  boy  in  qaestion  thereupon  jumped  or  fell,  rolled 
under  the  wheels,  and  was  killed.  In  an  action  to 
recover  damages  from  the  railroad  company  for  his 
death : 

Heldj  that  while  under  the  ctrcumstanoes  it  was  un- 
doubtedly the  duty  of  the  driver  to  pot  the  boys  off, 
using  a  reasonable  amount  of  force  if  necessary,  yet 
he  was  not  Justified  in  putting  them  off  by  force  or 
compelling  them  to  Jump  off  while  the  car  was  in 
motion,  and  that  the  company  was  liable  accordingly. 

Biddle  v.  R.  R.  Co.,  17  Wbbklt  Notes,  436;  S.  C, 
112  Pa.  St.  551,  followed. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  Francis  F.  Biddle  and  wife  against 
the  Hestonville,  Mantua,  and  Fairmount  Passen- 
ger  Railroad  Company,  to  recover  danfages  for 
the  death  of  Clarence  Biddle,  the  minor  son  of 
the  plaintiffs,  alleged  to  have  been  killed  through 
the  fault  of  the  company  defendant. 

On  the  trial,  before  Ludlow,  P.  J.,  a  nonsuit 
was  awarded,  which  the  Court  in  banc  subse- 
quently refused  to  take  off.  On  writ  of  error  the 
judgment  of  nonsuit  was  reversed,  and  a  new 
venire  awarded.  (17  Weekly  NoTics,  436 ;  112 
Pa.  St.  551.) 

On  the  second  trial,  before  Finlettbk,  P.  J., 
the  following  facts  appeared  :  The  tracks  of  de- 
fendant extend  from  its  depot  at  Forty-third  and 
Lancaster  Avenue  to  George's  Hill,  in  the  Park. 
On  these  tracks  the  company  run  one-horse  cars, 
with  a  driver  who  acts  in  the  dual  capacity  of 
conductor  and  driver.  John  Lynch  was  the 
driver  of  the  car  at  the  time  of  the  accident.  On 
the  Sunday  when  it  occurred  Clarence  Biddle,  a 
lad  of  about  twelve  years  of  age,  with  two  other 
boys  named  Gerhart,  went  about  noon  to  the 
Park.  In  the  afternoon,  about  five  o'clock,  they 
came  to  George's  Hill,  where  defendant's  car  was 
standing.    The  driver  was  inside.    A  boj,  named 
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Salnacky  was  on  the  front  platform  and  was  hold- 
ing the  reins.  Clarence  Biddle  said,  <<Can,I 
get  on  too?"  Harry  Salnack  said,  **  I  can't  let 
you  on ;  1  don't  own  the  car."  Clarence  said, 
"  Won't  you  let  me  on?"  He  then  said,  "  Well, 
yes ;  get  on,  get  on."  The  three  boys  got  on, 
and  young  Biddle  and  young  Grerhart  were  on 
the  step  of  the  car.  A  short  distance  from 
George's  Hill  the  driver  saw  the  boys  on  the 
steps  and  platform,  and  ordered  them  off.  He 
then  again  went  into  the  car,  and  further  on 
discovered  the  boys  still  on  the  platform.  He 
then  said  to  them,  *'  You  boys  get  off  now."  One 
of  them  said,  "  All  right."  This  was  just  west 
of  Fifty-second  Street.  East  of  Fifty-second 
Street  the  car  stopped  for  a  passenger.  After 
the  passenger  had  got  on  and  the  car  had  started, 
the  driver,  again  finding  the  boys  had  not  got  off, 
came  to  the  door  of  the  car  a  third  time,  and 
said,  "You  boys  get  off  here."  Salnack  then 
said,  "Wait,  Clafence,  1  will  stop  for  you,"  and 
was  about  to  put  on  the  brake,  when  the  con- 
ductor seized  it,  and  pushed  one  of  the  boyd  off. 
Clarence,  who  was  standing  on  the  lowest  step, 
was  frightened,  and  either  jumped  or  fell  off;  in 
so  doing  he  rolled  under  the  wheels  and  was  killed. 

The  defendant  requested  the  Court  to  charge 
in  substance  that  the  boy  was  a  trespasser,  and 
that  defendant  was  not  liable,  except  for  inten- 
tional injury  or  gross  negligence.  That  if  the  car 
was  going  slowly  when  the  conductor  ordered 
bim  off,  and  if  being  frightened  by  the  order  he 
jumped  or  fell  and  was  injured,  the  company  was 
not  liable,  and  finally,  that  under  all  the  evidence 
the  verdict  should  be  for  the  defendant.  The 
Court  refused  so  to  charge,  and  charged  inter 
alioj  as  fbllows : 

"  Having  fixed  the  position  of  the  boy  and  the 
rate  at  which  the  car  was  going,  the  question 
arises  whether  there  was  anything  in  what  was 
said  or  done  or  omitted  to  be  done  by  the  driver 
which  an  ordinarily  careful  driver  would  not  have 
said  or  done  or  omitted  upon  that  occasion.  If 
there  was,  then  the  driver  is  negligent.  Would 
in  ordinarily  competent  and  careful  driver  have 
stopped  the  car  upon  that  occasion  ?  If  he  would, 
then  it  was  negligence  in  the  driver  not  to  have 
stopped  the  car  upon  such  an  occasion." 

Verdict  and  judgment  for  the  plaintiffs  in  the 
sam  of  $2500.  Whereupon  the  defendant  took 
this  writ,  assigning  for  error  the  refusal  of  its 
points  and  the  portion  of  the  charge  above  cited. 

Samuel  Gustine  Thompionj  for  the  plaintiff  in 
error. 

It  is  submitted  that  the  learned  Judge  erred  in 
treating  the  boy  as  a  passenger,  and  holding  the 
company  liable  for  want  of  ordinary  care,  while, 
in  ^t,  the  boy  was  an  intruder  and  not  a  pas- 
senger, and  as  such  the  company  could  only  be 
liable  for  gross  negligence  or  wiU'ul  misconduct. 


Moore  v.  R.  R.  Co.,  11  Wbbklt  Notbs,  310. 

Railroad  CJo.  v.  Hummel,  8  Wright,  376. 

Caulej  V.  Railroad  Co.,  14  Norris,  393. 

Dnff  r.  Railroad  Co.,  10  Id.  458. 

Flower  v.  Railroad  Co.,  19  Smith,  210. 
Richard  P.  White  {George  H,  Earle^  Jr.,  with 
him),  for  the  defendants  in  error. 

The  law  of  this  case  has  been  already  decided 
upon  the  previous  writ  of  error  and  cannot  be 
re-examined. 

Supervisors  v.  Keniiicott,  94  U.  S«  498. 

Clark  V.  Keith,  106  Id.  464. 

Chaffin  V.  Taylor,  116  Id.  567. 
There  was  a  measure  of  duty  owing  by  the 
company  to  the  deceased. 

Arnold  v,  R.  R.  Co.,  115  Pa.  140. 

R.  R.  Co.  V.  Toomey,  91  Id  256. 

R.  R.  Co.  V,  Lewis,  79  Id«  33. 

R.  R.  Co.  V.  Mohr,  83  Id.  232. 

R.  R.  Co.  V.  Hummell,  44  Id.  375. 

Biddle  v,  R.  R.  Co.,  112  Id.  551. 

Sanford  v.  R.  R.  Co.,  23  N.  Y.  343. 

R.  R.  Co.  V.  Brockett,  121  U.  S.  637. 

Ramsdeu  v.  R.  R.  Co.,  104  Mass.  121. 

R.  R.  Co.  V.  Hack,  66  111.  242. 

Jai)uary  28,  1889.  The  Court.  This  case 
presents  no  features  essentially  different  irom 
those  which  it  did  when  it  was  here  before.  (See 
112  Pa.  551.)  We  then  held  that  it  was  error  in 
the  Court  below  to  enter  a  compulsory  nonisuit. 
It  now  comes  up  with  a  verdict  in  favor  of  the 
plaintiff. 

Clarence  Biddle,  the  lad  who  unfortunately 
lost  his  life  by  this  accident,  was  upon  the  de- 
fendant company's  car  by  the  sufferance  of  the 
conductor.  The  car  was  what  is  popularly  known 
as  a  '<  bob-tail"  car,  t .  e.,  a  car  with  a  Slawson 
box,  and  a  driver  who  also  acts  as  conductor.  At 
the  time  of  the  injury  the  car  was  being  driven 
by  a  boy.  The  latter  invited  one  at  least  of  the 
party  of  boys  of  whom  the  deceased  was  one,  to 
get  on  the  car.  Young  Biddle  got  on  about  the 
same  time,  and  the  conductor  subsequently 
shoved  one  of  the  boys  off  the  car,  and  compelled 
the  others  to  get  off  whilst  the  car  was  in  motion. 
If  a  company  permits  a  boy  to  drive  its  car,  and 
such  driver  invites  or  encourages  other  boys  to 
get  on,  it  is  well  to  understand  that  if  the  con- 
ductor subsequently  puts  them  off,  he  should  stop 
his  car  for  that  purpose.  It  was  undoubtedly  his 
duty  to  put  them  off,  using  a  reasonable  amount 
of  force  if  necessary ;  but  to  put  them  off  by 
force,  or  compel  them  to  jump  off  while  the  car 
was  in  motion  was  quite  a  different  matter.  This 
case  differs  essentially  in  its  facts  from  Cawley  v. 
The  Railroad  Company  (98  Pa.  498),  and  the 
other  cases  cited  by  the  learned  counsel  for  the 
plaintiff  in  error. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 
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©rpftana'  €ourt^ 


^    Rowan*^  Estate. 

Decedents'  estates — Act  of  Mays ^  1B55 — Adopted 
child-'Rights  of,  in  the  estate  of  her  adopted 
father^  upon  his  dying  intestate. 

Sur  exceptions  to  adjudication. 

The  following  are  the  facts  as  found  by  the 
Auditing  Judge,  Ferguson,  J.:  W.  Ellwood 
Rowan  died  Oct.  20,  1887.  By  his  will  dated 
Aug.  18,  i886,  he  gave  to  his  wife  Josephine 
Rowan  one-third  of  his  real  estate  to  be  in  full 
settlement  and  lieu  of  any  dower  or  rights  of 
any  kind  in  his  estate ;  and  all  the  rest,  residue, 
and  remainder  of  his  estate  he  gave  unto  the 
Guarantee  Trust  &  Safe  Deposit  Co.,  in  trust 
for  his  daughter  Louisa  F.  Rowan  upon  certain 
trusts  therein  particularly  recited. 

Decedent  had  no  children  of  his  own,  but  had 
iwiopted  as  his  daughter  Louisa  S.  Fite  by  a 
decree  of  the  Court  of  Common  Pleas  made 
February  15, 1873,  upon  the  petition  of  the  dece- 
dent joined  in  by  the  father  of  the  child.  The 
decree  in  accordance  with  the  Act  of  Assembly 
in  such  cases  directed  that  she  should  assume  the 
name  of  Louisa  Fite  Rowan  and  have  all  the 
rights  of  a  child  and  heir  of  the  said  W.  Ellwood 
Rowan,  and  be  subject  to*  the  duties  of  a  child. 
The  marriage  of  the  decedent  to  his  present 
widow  was  on  March  24,  1886. 

The  widow  of  the  testator  elected  to  take  the 
share  of  the  decedent's  estate  which  she  would 
be  entitled  to  under  the  intestate  laws,  instead 
of  the  bequest  to  her  under  the  foregoing  will, 
and  claimed  that  as  the  decedent  died  without 
issue,  she  was  entitled  to  one-half  of  the  fund 
for  distribution.  .  On  behalf  of  the  decedent's 
adopted  daughter,  it  was  claimed  that  the  widow 
was  only  entitled  to  one-third. 

The  Auditing  Judge  awarded  one-third  to  the 
widow,  and  the  balance  to  the  trustee  for  the 
daughter.    To  this  award  the  widow  excepted. 

Charles  H,  Sayre,  for  exceptant. 

The  word  '*  issue"  in  our  intestate  laws,  means 
*' offspring,"  "progeny,"  "descendants." 

The  statutes  conferring  rights  upon  adopted 
children,   being  in  derogation  of  the   general 
laws  of  inheritance,  should  be  strictly  construed. 
Keegan  v,  Graghty,  loi  III.  26. 
Stanley  v.  Chandler,  53  Vt.  619. 

The  Legislature  has  not  given  the  adopted 
child  the  same  position  or  condition  as  a  natural 
child  or  issue. 

There  can  be  no  doubt  that  under  the  intestate 
laws,  the  widow  takes  one-half  where  there  is  no 


issue,  and  the  word  <*  issue"  must  mean  issue  in 
fact.  No  other  construction  is  possible.  The 
only  question  that  can  be  raised  is  whether  the 
Act  of  1855  deprived  the  widow  of  any  rights, 
or  gave  to  the  adopted  child  all  the  rights  of 
issue  tmder  tbt  intestate  laws.  That  such  is  not 
the  case  has  been  decided  in  the  following  cases : 

Commonwealth  v.  Nancrede,  32  Pa.  389. 
Packard's  App.,  37  Leg.  Int.  135. 
Harp  V,  Comth.,  56  Pa.  500. 
Wayne's  Est,  18  Weekly  Notes,  10. 
Dorsey's  Est.,  15  Id.  403. 

In  the  Act  of  1855,  the  clause  conferring 
upon  the  adopted  child  the  **  rights  of  a  child 
and  heir"  was  introduced  for  the  purpose  of 
enabling  such  child  to  inherit  from  the  adopting 
parent.  It  does  not  follow  that  the  widow  was 
to  be  excluded  or  any  of  her  rights  taken  away ; 
if  such  was  the  intention  of  the  Legislature, 
that  intention  could,  and  should  have  been  ex- 
pressed in  plain  terms.  • 
Arthur  Biddle^  contra. 

All  the  authorities  in  Pennsylvania  concede 
that  the  adopted  child  is  entitled,  under  the  Act 
of  May  4,  1855,  to  inherit  from  the  adopting 
parent. 

Commonwealth  v,  Nancrede,  32  Pa.  389. 
Johnson's  Appeal,  6  Weekly  Notes,  437. 
McCully's  Appeal,  10  Id.  86. 
Comth.  V.  Powell,  16  Id.  297. 

The  cases  cited  from  Illinois  and  Vermont,  by 
counsel  for  exceptant,  do  not  apply  as  they  turn 
upon  the  peculiar  wording  of  the  statutes  of 
those  States. 

It  being  clearlv  established  by  the  authorities 
that  the  adoptea  child  will  inherit  under  the 
intestate  laws  from  Khe  adopting  parent,  it  is 
equally  clear  that  such  child  can  only  inherit 
according  to  the  scheme  of  distribution  pointed 
out  by  those  statutes,  but  if  Mrs.  Rowan's  claim 
to  take  one-half  of  the  estate  be  correct,  then 
the  adopted  child  could  not  take  under  the  in- 
testate Acts,  but  must  take  according  to  some 
other  scheme  of  intestacy.  But  none  such  exists ; 
therefore  the  child  would  be  entitled  to  two- 
thirds,  and  the  widow  to  one-third  and  not  to 
one-half  as  the  latter  contends. 

The  fact  that  the  adopted  child  is  liable  to  pay 
the  collateral  inheritance  tax  is  immaterial ;  since 
the  exemption  of  lineal  heirs  therefrom  is  not  a 
legal  right,  but  a  privilege  expressly  given  by 
the  statute,  which  is  to  be  strictly  construed ;  and 
it  was  upon  this  ground  that  the  liability  of 
adopted  children  to  the  tax  has  been  sustained. 
Wayne's  Eslaie,  18  Weekly  Notes,  10. 

March  jo,  1880.  The  Court.  The  widow 
of  testator  has  refused  to  accept  the  provisions  of 
the  will  in  her  behalf,  and  elected  to  take  the 
same  share  of  the  estate  to  which  she  would  be 
entitled  had  her  husband  died  intestate.     He 
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left  no  is6ue.  In  1873,  however,  and  thirteen 
yeais  prior  to  his  marriage  with  the  claimant,  he 
adopted  the  principal  legatee  as  his  daughter, 
and  who,  by  the  decree  of  the  Court  of  Coipmon 
Pleas,  was  authorized,  not  only  to  assume  the 
name  of  testator,  but  it  was  declared  she  should 
"  have  all  the  rights  of  a  child  and  heir  of  the 
said  W.  £11  wood  Rowan,  and  be  subject  to  the 
duties  of  a  child."  This  was  in  strict  conform- 
ity with  the  Act  of  May  4,  1855,  i  Purdon,  78. 

The  widow,  however,  contends  that  as  testator 
died  without  leaving  issue,  she  becomes  entitled, 
according  to  the  intestate  Act  of  April  8,  1833, 
and  by  her  election  to  take  against  the  will, 
to  one-half  of  the  personalty  absolutely.  The 
Auditing  Judge  refused  to  sustain  this  view,  and 
awarded  to  her  one-third  of  the  personal  estate, 
as  if  her  husband  had  died  intestate  leaving  issue. 
And  this,  we  think,  is  the  proper  conclusion. 
To  do  otherwise  would  be  to  disregard  the  plain 
provision  and  evident  purpose  of  the  Act  of 
1855,  ^"^  render  the  adoption  by  the  foster 
parent  of  no  effect.  The  question  seems  to  us 
too  clear  to  admit  of  argument.  The  Act  of 
1855  is  to  be  read  into  and  form  a  part  of  what 
is  termed  the  **  intestate  law"  of  the  State,  and 
when  it  declares  that  the  adopted  child  shall 
"have  all  the  rights  of  a  child  and  heir,"  share 
the  inheritance  with  the  natural  born  children, 
if  any,  of  the  adopting  parent,  in  case,  of  intes- 
tacy, and  inherit  from  and  through  each  other 
"as  if  all  had  been  the  lawful  children  of  the 
same  parent,"  we  can  but  conclude  it  means 
what  it  says.  As  was  so  tersely  remarked  by  the 
present  Chief  Justice  (Wineland's  Appeal,  118 
Penna.  37),  commenting  upon  the  mandatory 
provisions  of  the  Act  of  1833,  that  a  will  **  shall 
be  signed  at  the  end  thereof,"  and  *<  that's  the 
end  of  it." 

The  exceptions  are  dismissed  and  adjudication 
confirmed. 

Opinion  by  Hanna,  P.  J.  w.  m.  s.,  jr. 


March,  1889. 

Palmer's  Estat^ 
Issue  droisavit  vel  non — When  awarded-- Tes- 
tamentary incapacity — Evidence  necessary  to 
establish. 

Sur  appeal  from  register,  and  demand  for  an 
issue. 

The  facts  arc  set  forth  in  the  opinion  of  the 
Court. 

John  V.  AfcGeoghegan  and  A.  Sydney  Biddie, 
for  contestants. 

F.  Carroll  Brewster ^  Jr,,  and  F.  Carroll 
Brewster,  for  proponents. 

April  9,  1889.  The  Court.  We  have  la- 
boriously perused  more  than  four  hundred  and 


fifty  type  written  pages  of  testimony,  a  large  por- 
tion wholly  irrelevant,  composed  of  multitudinous 
questions  and  answers  foreign  to  the  inquiry,  and 
which  could  have  been  omitted,  to  the  gteat  re- 
lief of  the  Court,  economy  of  expense  incurred, 
and  time  consumed,  abridged  the  labors  of  ex- 
aminer and  counsel,  preserved  the  amenity  of 
professional  intercourse,  and  enabled  to  be  kept 
in  view  the  sole  object  of  the  investigation,  which 
is  simply  to  ascertain  the  mental  condition  of  tes- 
tatrix, at  the  date  of  the  execution  of  her  will, 
whether  she  was  possessed  of  sufficient  testamen- 
tary capacity  to  intelligently  dispose  of  her  estate, 
and  whether  the  disposition  made  was  her  own 
voluntary  act,  untrammelled  and  uncontrolled  by 
the  undue  or  improper  suggestions  and  influence 
of  others. 

And  after  this  careful  examination  of  the  tes- 
timony, we  have  reached  the  conclusion  that  as  it 
is  so  conflicting  and  contradictory,  respecting  the 
mental  condition  of  testatrix,  it  is  proper  that 
an  issue  should  be  granted.  The  law  presumes 
the  existence  of  mental  capacity,  and  conse- 
quently that  testatrix  possessed  testamentary  ca- 
pacity when  she  executed  her  will,  and  this  pre- 
sumption must  be  overcome  by  proper  evidence. 
When  the  evidence  is  conflicting,  Sl  state  of  facts 
affirmed  on  the  one  side  and  denied  on  the  other, 
it  becomes  then  the  province  of  a  jury  to  pass 
upon  the  credibility  of  witnesses  and  the  weight  to 
be  attached  to  their  testimony.  It  is  not  for  the 
Court  to  decide  (Reesf/.  Stille,38Pa.St.  138;  Ket- 
terer's  Estate,  17  Weekly  Notes,  15 ;  Thomas's 
Estate,  20  Id.  336). 

And  even  although  the  Judge  should  be  of  opin- 
ion that,  if  sitting  as  a  juror,  he  would  not  upon 
the  evidence,  unite  in  a  verdict  against  the  will 
still  he  is  bound  to  submit  the  case  to  the  jury. 
"  He  must  be  prepared  to  go  further  than  that, 
before  he  can  deprive  the  jury  of  its  proper  con- 
trol of  the  dispute"  (Herster  v.  Herster,  116  . 
Pa.  St.  612). 

In  that  case  the  Court  below  was  reversed  for 
directing  the  jury  to  return  a  verdict  in  favor  of 
the  will,  being  of  opinion  there  was  no  evidence 
of  undue  influence. 

And  it  was  held,  following  Knauss  and  Seip*s 
Appeal  (114  Id.  10),  that  on  the  trial  of  an  issue 
devisavit  vel  non,  the  Judge  is  only  justified  in  di- 
recting a  verdict  in  favor  of  the  proponent  when, 
if  the  testimony  is  such  that  after  a  fair  and  im- 
partial trial,  resulting  in  a  verdict  against  the  will, 
he  would,  after  a  careful  review  of  all  the  testi- 
mony, feel  constrained  to  set  aside  the  verdict,  as 
contrary  to  the  manifest  weight  of  the  evidence. 

And  the  same  case  lays  down  the  rule,  **  If  the 
state  of  the  evidence  is  such  that  the  Judge  would 
not  feel  constrained  to  set  aside  the  verdict,  the 
dispute  should  be  considered  substantial,  and  an 
issue  to  determine  it  should  be  directed.    This 
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simple  and  safe  test  is  supported  alike  by  reason 
and  authority." 

In  the  case  before  us,  the  testimony  on  behalf 
of  the  contestant  is  that,  on  May  i6,  1885,  the 
testatrix,  a  single  woman,  perhaps  sixty  years  old, 
and  her  sister,  also  a  single  woman,  a  few  years 
her  senior,  each  executed  a  will,  bequeathing  to 
the  other  her  entire  estate,  in  case  she  survived, 
but  if  she  did  not  survive,  then  to  the  person  with 
whom  they  boarded,  an  acquaintance  of  many 
years,  but  a  stranger  to  their  blood ;  that  for  some 
years  prior  to  the  execution  of  the  will,  testatrix 
had  declined  both  in  bodily  health  and  mental 
vigor ;  that  she  was  melancholy  and  taciturn,  in- 
capable of  attending  to  business,  feeble  minded, 
unable  to  attend  to  her  toilet,  always  under  the 
care  and  supervision  of  her  elder  sister,  was  not 
permitted  to  go  alone  into  the  street,  from  fear 
of  accident ;  that  at  times  she  would  stealthily 
leave  the  house,  and  be  brought  back  as  a  child ; 
that  she  was  unable  to  intelligently  converse, 
wholly  under  the  control  of  her  sister  and  sub- 
servient to  her  will. 

.  And  the  scrivener,  who  prepared  the  wills  for 
the  sisters,  and  collected  their  rents  and  income 
during  five  years  previously,  admitted  that  testa- 
trix gave  him  no  directions  concerning  the  pre- 
paration of  her  will,  and  that  it  was  in  accordance 
with  the  suggestions  from  the  elder  sister,  in  which 
she  quietly  acquiesced. 

The  narrative  of  the  preparation  and  execution 
of  the  will,  as  detailed  by  him,  does  not  seem 
inconsistent  with  the  theory  of  the  proponents, 
that  testatrix  was  fully  aware  of  the  nature  and 
character  of  the  testamentary  paper  she  executed ; 
and,  to  use  his  own  language,  *'  She  had  sufficient 
mental  capacity  upon  that  day  to  make  a  will." 

But  he  admitted  she  was  under  the  control  of 
her  elder  sister ;  that  she  was  in  ill  health  at  and 
immediately  after  the  making  of  the  will ;  that 
about  five  or  six  months  subsequently,  **she 
seemed  not  to  have  the  same  strength  of  mind 
that  she  had  formerly,  and  further  on  she  became 
quite  weak  in  her  mind."  That  she  would  not 
undertake  to  manage  her  property,  without  the 
assistance  of  her  sister,  and,  in  his  opinion,  she 
would  not  have  executed  her  will,  unless  encour- 
aged by  the  presence  of  her  sister,  and  urged  by 
her  suggestion. 

And  furthermore,  the  testimony  of  the  only 
surviving  subscribing  witness  to  the  will  is  so 
evasive,  contradictory,  and  wanting  in  candor*,  as 
to  make  the  propriety  of  submitting  the  case  to  a 
jury  still  more  evident.  How  far  his,  confessed 
falsehood  can  be  reconciled  with  his  belief  of  the 
mental  capacity  of  the  testatrix  is  not  for  the 
Court  to  determine. 

As  we  have  already  remarked,  in  Gibson's  Es- 
tate (11  Weekly  Notes  355),  **  we  cannot  pass 
upon  the  credibility  of  the  witnesses,  as  a  general 


rule,  although  it  is  well  settled  that  the  demand 
for  an  issue  may  be  determined  upon  the  weight 
of  the  evidence." 

Then,  as  opposed  to  this  testimony,  we  have 
that  of  the  witnesses  for  the  proponent.  The  re- 
serve and  taciturn  behavior  of  the  testatrix  is  at- 
tributed to  shyness  and  modesty.  Her  constant 
dependence  upon  her  elder  sister  is  the  result  of 
her  affection  and  confidence  in  her  superior  judg- 
ment and  wider  experience ;  that  she  possessed 
sufficient  intelligence  to  transact  business  and 
bestow  care  and  attention  upon  her  property; 
that  she  was  able  to  converse  intelligently  and 
entertain  visitors.  Her  breach  of  decorum  at 
the  table  was  owing  to  the  lack  of  refined  de- 
portment and  deficiency  in  polite  education. 

And  although  it  is  admitted  that  shortly  after 
the  execution  of  the  will,  indications  of  both 
mental  and  physical  debility  became  apparent, 
and  which  increased  until  she  became  physically 
"nothing  more  than  a  skeleton,"  and  in  the 
language  of  her  medical  attendant,  her  mental 
condition  was  "  in-a  great  measure  due  to  senile 
decay,  precipitated  or  increased  by  the  physical 
condition  that  then  existed,"  yet,  in  his  opinion, 
at  the  date  of  the  will,  less  than  one  year  prior 
to  the  time  of  which  he  was  testifying,  he  con- 
sidered her  capable  of  making  a  will. 

The  witnesses  for  contestant  unite  in  their 
statement  of  facts,  upon  which  they  base  the 
opinion  that  testatrix,  at  the  date  of  the  will,  and 
previously  thereto,  was  deficient  in  testamentary 
capacity,  while,  on  the  other  hand,  those  of  the 
proponents,  upon  fkcts  related  by  them,  are  of 
the  contrary  opinion,  as  it  must  be  conceded,  in 
^me  instances,  with  a  certain  degree  of  qualifi- 
cation, which  detracts  from  the  weight  to  be  given 
to  their  conclusion. 

Without  further  commenting  upon  the  testi- 
mony, it  seems  to  us  that  an  issue  of  fact  has 
been  presented  within  the  purview  of  the  Act  of 
March  15, 1832,  Purd.  1476,  pi.  20,  which  pro- 
vides that  **  Whenever  a  dispute  upon  a  matter 
of  fact  arises  before  any  Register's  (Orphans') 
Court,  the  said  Court  shall,  at  the  request  of 
either  party,  direct  a  precept  for  an  issue  to  the 
Court  of  Common  Pleas  of  the  county  for  the 
trial  thereof,  ....  and  the  facts  established  by 
the  verdict  shall  not  be  re-examined  on  any  ap- 
peal," and  which  requires  us  to  grant  an  is^e. 

As  before  slated,  we  cannot  pass  upon  the 
truthfulness  of  the  witnesses,  and  we  are  not  pre- 
pared to  say  that  if  a  verdict  should  be  found 
against  the  validity  of  the  will,  upon  the  testimony 
here  presented,  we  would  be  justified,  if  sitting  as 
a  trial  Judge,  in  setting  aside  the  verdict,  as  con- 
trary to  the  weight  of  the  evidence. 

The  appeal  is  sustained,  the  issue  granted,  and 
precept  awarded. 

Opinion  by  Hanna,  P.  J.  w.  c.  s. 
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Vol.  XXIV.]    FRIDA  Y,  JUNE  j8,  1889.    [No.  9. 
Jan.  '89,  241.  February  28,  1889. 

Honesdale  Glass  Co.  v.  Storms. 

Evidence  —  Contract  —  Construction  of —  Parol 
evidence  to  vary  written  contract. 

An  apprentice  entered  into  an  arrangement  to  serve 
with  a  glass  company  for  a  term  of  years  under  a 
•tipalation  that  a  certain  percentage  of  his  wages 
should  be  held  back  until  he  had  served  his  full  term. 
K  disagreement  having  taken  place  as  to  when  the 
term  expired,  the  apprentice  ceased  work  and'* the 
company  refused  to  pay  him  his  back  wages.  Subse- 
quently a  written  agreement  was  entered  into  be- 
tween the  parties  reciting  that  the  apprentice  had 
agreed  to  s«^rve  for  the  time  claimed  by  the  company, 
"and  that  he  left  the  said  company's  employment, 
thus  breaking  his  agreement,  and  forfeiting  all  his 
claims  on  said  company,'*  and  agreeing  to  employ  him 
for  one  year  from  date  at  stipulated  wages :  '*  His 
wages,  lesa  forty  i>er  cent.,  and  ten  per  cent.,  to  be 
paid  him  according  to  our  rules  for  paying  apprentices, 
and  this  to  be  in  full  of  all  demauds."  At  the  ex- 
piration of  the  year  the  apprentice  claimed  not  only 
his  year's  wages,  but  also  the  amount  of  back  wages 
under  the  old  agreement.  The  claim  being  denied  he 
brought  suit,  and  introduced  the  evidence  of  several 
witnesses  to  show  that  he  signed  the  latter  ajgreement 
upon  the  faith  of  a  representation  and  promise  that  he 
should  be  paid  his  back  wages,  and  under  a  threat 
that  if  he  did  not  sign  they  would  not  be  paid.  The 
glass  company  denied  this  and  set  up  the  agreement 
as  a  bar  to  the  claim : 

Heldy  that  the  evidence  was  so  clear,  precise,  and 
indubitable  that  it  was  admissible  to  contradict  the 
written  agreement,  and  that  the  question  was  properly 
submitted  to  the  Jury. 

Held  further,  that  there  was  nothing  in  the  agree- 
ment inconsistent  with  the  idea  that  the  company  had 
agreed  to  condone  the  alleged  forfeiture  and  to  pay 
the  plaintiff  his  back  wages  in  consideration  of  his 
agreeing  to  remain  with  them  for  a  further  period. 

Error  to  the  Common  Pleas  of  Wayne  County. 

Assumpsit,  by  George  \V.  Storms  against  the 
Honesdale  Glass  Company  to  recover  back  wages 
alleged  to  be  due  to  plaintiff. 

On  the  trial,  before  Seely,  P.  J.,  the  following 
facts  appeared:  The  defendants  owned  and 
operated  a  glass  factory  and  employed  the  plain- 
tiff as  an  apprentice.  By  the  contract  a  certain 
percentage  of  the  compensation  due  him  was  to 
be  retained  until  the  close  of  his  term  of  ap- 
prenticeship, and  if  he  failed  to  perform  his  duties 
properly,  or  left  before  the  term  of  apprentice- 
ship closed,    this    **  back  money,'*  as    it  was 


called,  became  forfeited.  Tlie  plain  tiff  alleged 
that  thi8  contract  was  oral;  the  defendants  al- 
leged that  it  was  written ;  but  there  was  no  dis- 
pute as  to  its  terms,  except  in  relation  to  the 
period  of  apprenticeship  and  the  date  of  its  com- 
mencement. The  plaintiff  contended  that  it  was 
for  four  years,  and  began  October  1,  1881 ;  the 
defendants  contended  that  it  was  for  four  and  one- 
half  years,  and  began  March  1,  1882. 

On  October  1,  1885,  the  plaintiff  declined  to 
remain  longer  as  an  apprentice,  alleging  that  his 
term  of  apprenticeship  was  ended,  and  accordinjrly 
ceased  to  work.  The  defendants,  alleging  that 
the  term  continued  until  four  and  a  half  years 
from  March  1,  18i2,  refused  to  pay  the  "  back 
money"  retained  from  his  wages,  amounting  to 
$531.82. 

On  October  24,  1885,  the  following  agreement 
was  entered  into  between  the  parties : — 

"  This  agreement  made  October  24,  1885,  between 
George  Storms,  of  Texas  Township,  Wayne  County, 
Pa.,  and  the  Honesdale  Glass  Company,  of  Honesdale, 
Pa.,  parties  of  the  second  part.  That  whereas,  said 
George  Storms  was  an  apprentice  to  the  parties  of  the 
second  part  for  four  and  a  half  years  from  March  1, 
1882,  and  that  as  he  left  the  said  company's  employ- 
ment, and  thus  breaking  his  agreement  and  forfeiting 
all  his  claims  on  said  company,  now  this  new  agree- 
ment, made  October  24,  1885,  witnesseth :  That  said 
parties  of  the  second  part  agree  to  take  said  George 
Storms  for  the  term  of  one  year  from  November  1, 
1885,  to  finish  his  trade  as  glass  blower,  on  the  following 
conditions  :  To  pay  him  the  net  prices  that  we  adopt, 
less  forty  per  cent,  off,  then  ten  per  cent,  to  be  retained 
as  a  back  money,  to  be  paid  him  at  the  expiration  of 
the  twelve  months,  providing  he  has  attended  faith- 
fully to  his  work  and  obeys  the  foreman  or  the  parties 
of  the  second  part,  and  any  disobeyment  of  orders,  re- 
fusing to  work,  or  put  in  moulds  at  any  time,  or  fails 
to  work  his  time  out,  he  forfeits  his  place  and  all  back 
money,  and  any  and  all  loss  of  time  is  to  be  made  up 
after  the  time  expires.  His  wages,  less  forty  per 
cent.,  and  ten  per  cent.,  to  be  paid  him  according  to 
our  rules  of  paying  apprentices,  and  this  to  be  in  full 
of  all  demands. 

Honesdale  Glass  Compant,  [L.  S.] 
per  W.  W.  Weston. 

George  Stobms,  [L.  S.] 

Witness, 
Albert  J.  Henderson." 

Evidence  was  introduced  on  behalf  of  the 
plaintifl*  to  show  that  he  was  induced  to  sign  this 
agreement  by  a  representation  and  promise  on 
the  part  of  defendant  that  if  he  would  sign  the 
agreement  and  serve  thereunder  he  should  re- 
ceive all  the  <*  back  money''  due  him  under  the 
former  agreement,  and  under  a  threat  that  if  he 
did  not  sign  he  should  not  receive  any  of  such 
back  wages.  This  was  denied  by  defendant. 
The  evidence  upon  the  point  is  fully  set  oat  in 
the  opinion  of  the  Supreme  Court. 

On  October  24,  1886,  when  plaintiff  finally 
quit  defendant's  employment,  the  sum  of  $49^^61 
was  due  him  under  the  latter  agreement.     This 


Digitized  by 


Google 


1 62 


WEEKLY  NOTES  OF  CASES. 


was  tendered  him  but  be  refused  it,  claiming  also 
tbe  '*back  money"  retained  under  the  first  con- 
tract, amounting,  October  1,  1885,  to  $531.82. 
This  the  defendants  refused  to  pay  and  the  plain- 
tiff then  brought  tbe  present  action. 

Defendants  requested  the  Court  to  charge,  inter 
all  a  J  as  follows : — 

(3)  That  the  plaintiff  havinj2f  proved  by  Hen- 
derson that  the  paper  signed  October  24,  1885, 
contained  when  he  signed  it  tlje  statement,  '^  That 
whereas  said  George  Storms  was  an  apprentice  to 
the  party  of  the  second  part  for  four  years  and  a 
half  from  March  1,  1882,"  he  has  fixed  and 
agreed  to  that  as  the  date,  and  he  cannot  now 
contradict  it  by  parol,  even  tjiough  there  might 
have  been  a  blank  left  below  that,  which  was 
afterwards  filled,  said  alleged  filling  not  referring 
to  said  date,  and  therefore  the  jury  must  accept 
the  date  set  forth  in  said  writing  as  correct,  and 
that  tbe  term,  even  as  claimed  by  the  plaintiff, 
not  having  expired  at  the  time  he  left,  the  plain- 
tiff is  not  entitled  to  the  back  money,  and  their 
verdict  upon  that  must  be  for  the  defendants. 
Answer,  This  requires  us  to  say  to  you  that 
your  verdict  must  be  for  the  defendants.  Of 
course  it  means  as  to  that  part  of  the  back  money 
relating  to  the  first  contract  of  apprenticeship, 
and  not  as  to  the  $43.00.  We  decline  to  say  so 
to  you,  because  we  think  there  are  other  matters 
in  this  case  which  it  is  necessary  to  submit  to 
you,  and  we  refuse  this  point.  (First  assign- 
ment of  error.) 

(5)  That  the  jury  must  not  allow  alleged  con- 
versations at  Storms's  house,  before  the  time  of 
the  execution  of  the  paper,  to  have  any  influence 
upon  their  minds,  in  considering  the  contract. 
Parties  have  a  right  to  change  their  minds  at  any 
time  previous  to  the  execution^  and  there  is  no 
allegation  that  anything  was  said  by  Weston  as 
to  the  contents  or  effect  after  Henderson  and 
Storms  had  examined  it  and  pronounced  it  all 
right.  Answer.  This  is  true,  so  far  as  the 
contents  of  the  written  contract  are  concerned. 
We  have  already  said  to  you,  more  than  once, 
that  the  plaintiff,  when  he  signed  that  contract, 
must  be  presumed  to  have  known  what  he  was 
signing,  and  what  the  language  of  the  contract 
was,  and  in  that  respect  it  cannot  be  affected  by 
any  conversation  which  had  taken  place  previous. 
The  latter  part  of  this  proposition,  "  there  is  no 
allegation  that  anything  was  said  by  Weston  as  to 
the  contents  or  effect  after  Henderson  and  Storms 
had  examined  it  and  pronounced  it  all  right,"  is 
a  matter  that  you  must  determine.  If  the  con- 
tract was  signed  at  Mr.  Weston's  store,  as  Hen- 
derson and  Storms  say  it  was,  Mr.  Henderson 
testifies  that  at  some  time  in  the  conversation 
while  they  were  there,  whether  it  was  before,  or 
after  he  had  examined  the  contract  we  do  not 
DOW  recollect,  that  Mr.  Weston  said  if  he  signed 


the  contract  he  would  get  all  his  back  money  for 
four  years.  You  will  remember  what  that  testi- 
mony was,  and  how  it  affects  this  matter.  (Sec- 
ond assignment  of  error.) 

(7)  That  under  all  the  evidence  the  plaintiff 
is  not  entitled  to  recover  anything  except  the 
$43.61.  Answer.  That  we  decline,  because  we 
desire  to  submit  some  questions  to  you.  (Third 
assignment  of  error.) 

The  Court  submitted  to  the  jury,  under  the 
evidence,  the  question  of  the  existence  of  a  parol 
contract  contradicting  or  varying  the  effect  of  the 
sealed  agreement  of  October  24,  1885,  as  testified 
to  by  plaintiff's  witnesses. 

Verdict  for  the  plaintiff  for  $628.24  and  judg- 
ment thereon,  whereupon  defendants  took  this  writ 
assigning  for  error  the  answers  to  their  points  and 
the  charge  of  the  Court  as  above. 

II.  Wilson  (A.  T.  Searle  with  him),  for  the 
plaintiffs  in  error. 

Parol  evidence  was  inadmissible  to  vary  the 
written  contract 

Phillips  V.  Meily,  10  Out.  543. 
Thomas  v.  Loose,  4  Amer.  45. 
Sylvius  V  Kosek,  2  Cram.  76. 

George  S.  Purdy^  for  the  defendant  in  error. 
It  is  the  undisputed  law  in  Pennsylvania  that 
"a  written  agreement  may  be  modified,  explain- 
ed, reformed  or  altogether  set  aside  by  parol  evi- 
dence of  an  oral  promise  or  undertaking,  mate- 
rial to  the  subject  matter  of  the  contract,  made 
by  one  of  the  parties  at  the  time  of  the  execution 
of  the  writing,  and  which  induced  the  other 
party  to  put  his  name  to  it.'* 

Walker  v.  France,  112  Pa.  St.  203. 

CuUmans  v.  Lindsay,  114  Id.  167. 

Greenawalt  v.  Kohne,  85  Id.  369. 

Hoopes  V.  Beale,  90  Id.  82. 

Whitney  v.  Shippeu,  89  Id.  22. 

R.  R.  Co.  V.  Swank,  105  Id.  555. 

Ott  V.  Oyer's  Ex'rs,  106  Id.  6. 

Chalfant  r.  Williams,  35  Id.  212. 
A  verbal  promise  by  one  of  the  parties  at  the 
making  of  a  written  contract,  if  it  was  used  to 
obtain  the  writing,  maybe  given  in  evidence. 

Powelton  Ck)al  Co.  v.  McShane,  75  Pa.  St.  238. 

Graver  v.  Scott,  80  Id.  88. 

Shaghart  v.  Moore,  78  Id.  469. 

In  cases  of  mistake,  or  attempted  fraud,  parol 
evidence  is  admissible  of  the  declarations  of  the 
parties  at  the  time  of  the  execution  of  the  written 
agreement. 

Kostenbader  v.  Peters,  80  Id.  438. 

Greenawalt  v.  Kohne,  85  Id.  369. 
The  mere  fact  that  there  is  some  conflict  of 
testimony  is  not  material. 

McGrann  r.  R.  R.  Co.,  Ill  Pa.  St.  171. 

Hartley's  Appeal,  103  Id.  23. 

Ott  V.  Oyer's  Kx'rs,  106  Id.  6. 

Keoagh  v.  Leslie,  92  I4.  424. 

April  8,  1889.  The  Court.  The  learned 
Court  below  distinctly  charged  the  jury  that  if 
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(he  plaintiflT  had  forfeited  his  back  pay,  that  was 
the  end  of  the  defendant's  obligation,  and  that 
obligation  could  not  be  restored  except  by  force 
of  some  subsequent  agreement.  The  Court  also 
charged  that  if  the  back  pay  was  not  forfeited  the 
plaintiff  would  have  a  right  to  recover  it  unless 
he  was  cut  off  from  doing  so  by  some  subsequent 
agreement.  The  defendant  alleged  in  the  first 
place  that  the  back  pay  was  forfeited  by  the 
plaintiff  in  consequence  of  his  not  serving  out  his 
time  as  apprentice,  and  that  was  one  of  the  ques- 
tions of  fact  for  the  jury  to  determine.  It  was 
entirely  undisputed  that  the  plaintiff  had  served  the 
defendant  for  several  years  as  apprentice  and  had 
a  credit  on  their  books,  for  which  he  was  entitled  to 
a  verdict  unless  it  was  forfeited  by  his  breach  of 
his  contract  of  apprenticeship,  or  voluntarily 
given  up  by  a  subsequent  agreement.  The  origi- 
nal contract  or  indenture  was  not  given  in  evi- 
dence, as  it  was  either  lost  or  destroyed,  and  there 
was  conflicting  evidence  as  to  when  the  service 
commenced  and  when  it  ended.  All  of  this  was 
necessarily  for  the  jury,  and  they  have  decided  it 
in  the  plaintiff's  favor. 

The  principal  contention  was  upon  the  effect 
of  a  subsequent  agreement  for  the  plaintiff's  re- 
employment. This  was  in  writing,  and  it  con- 
tained a  recital  that  the  plaintiff  was  an  appren- 
tice to  the  defendant  for  four  and  one-half  years, 
from  March  1, 1882,  and  that  he  had  left  the  de- 
fendant's employment  and  thus  forfeited  all  claims 
on  the  defendant,  and  then  proceeded  to  express  a 
new  contract  for  the  plaintiff's  re-employment 
for  one  year,  from  November  1,  1885,  upon  cer- 
tain terms  mentioned.  This  contract  the  plain- 
tiff performed  not  to  the  end  of  the  time,  but 
when  the  defendant  tendered  him  a  small  balance 
of  $43.61,  claiming  that  was  all  they  owed  him, 
he  declined  to  receive  it,  claiming  that  they  owed 
him  the  full  amount  of  his  back  pay,  to  wit, 
$531.82.  This  the  company  refused  to  pay,  and 
relied  upon  the  second  contract  as  excluding  him 
from  the  right  to  recover  it.  If  that  contract 
prevails  the  contention  of  the  defendant  is  sus- 
tained, and  the  plaintiff  could  recover  no  part  of 
the  back  pay.  It  is  true  the  facts  which  would 
defeat  his  right  to  recover  the  back  pay,  are  a 
mere  matter  of  recital  in  this  contract,  but  as 
they  would  be  material  to,  and  would,  in  fact,  be 
a  part  of  the  consideration  of  the  new  contract, 
they  are  an  essential  portion  of  it.  In  reply  to 
this  contract,  the  plaintiff  says  he  was  induced  to 
Mgn  it  by  means  of  a  positive  promise,  made  to 
him  at,  and  immediately  before  the  execution  of 
the  agreement,  that  if  he  would  sign  it  he  should 
be  paid  the  whole  amount  of  his  back  pay.  This 
is  denied  by  Weston,,  who  prepared  the  contract 
and  obtained  the  plaintiff's  signature  to  it,  but  it  is 
testified  to  by  the  plaintiff,  by  his  father,  mother, 
tnd  sister,  and  also  by  Henderson,  who  was  the 


subscribing  witness  and  a  disinterested  person. 
The  witness  Stevens  testified  that  he  was 
present  when  the  paper  was  signed,  but  he  did 
not  attest  it  and  knew  nothing  about  Henderson's 
presence,  and  he  says  nothing  one  way  or  the 
other  as  to  what  was  alleged  by  the  plaintiff  and 
his  witnesses  in  regard  to  the  promise  made  by 
Weston  concerning  the  back  pay.  On  the  one 
side,  therefore,  is  the  paper  itself  and  the  testi- 
mony of  Weston,  and  on  the  other  is  the  testi- 
mony of  the  plaintiff  and  Henderson  as  to  what 
was  said  at  the  moment  of  execution,  and  the 
corroborating  testimony  of  the  plaintiff's  father, 
mother,  and  sister  as  to  Weston's  promise,  made 
either  at  the  time  of  or  very  shortly  before  the 
execution.  If  the  promise  was  made,  and  by 
that  means  the  plaintiff's  signature  was  obtained, 
it  was  of  course  a  fraud  to  set  up  the  contract 
afterwards  against  his  claim  for  back  pay.  In 
that  aspect  of  the  case  it  comes  within  the  very 
numerous  decisions  of  this  Court  which  hold  sub- 
stantially that  where  the  execution  of  an  instru- 
ment has  been  obtained  by  means  of  a  fraud,  or 
where  there  has  been  an  attempt  to  make  a 
fraudulent  use  of  the  instrument  in  violation  of 
a  promise  or  agreement  made  at  the  time  the 
instrument  was  signed  and  without  which  it  would 
not  have  been  executed,  parol  evidence  may  be 
be  given  to  prove  the  fraud  Ihough  it  contradict 
the  instrument.  Some  of  these  cases  are  the 
following :  Greenawalt  r.  Kohne  (85  Pa.  369) ; 
Hoopes  V.  Beale  (90  Id.  82)  ;  Hartley's  Appeal 
(103  Id.  23)  ;  Phillips  r.  Meily  (106  Id.  537); 
Walker  r.  France  (112  Id.  203);  Cullraans  v. 
Lindsay  (114  Id.  167) ;  Ott  v.  Oyer's  Exrs.  (106 
Id.  6) ;  Thomas  r.  Loose  (114  Id.  35).  Of  course, 
in  all  this  class  of  cases,  the  evidence  must  be 
clear,  precise,  and  indubitable — not  indubitable 
in  the  sense  that  there  must  be  no  opposing  testi- 
mony, but  in  the  sense  that  it  must  carry  a  clear 
conviction  of  its  truth,  as  we  said  in  Hartley's 
Appeal  (103  Pa.  23).  The  evidence  must  also 
be  sufHcient  to  move  the  conscience  of  a  Chan- 
cellor to  reform  the  instrument,  as  we  have  said 
many  times. 

In  the  present  case  the  evidence  was  given  to 
the  jury,  with  instructions  in  accordance  with 
the  above  cited  decisions,  and  the  jury  has  found 
for  the  plaintiff,  thus  establishing  the  fraud.  It 
only  remains  to  consider  whether  there  was  evi- 
dence sufficient  to  warrant  its  submission  to  the 
jury.  George  W.  Storms,  the  plaintiff,  testified, 
after  relating  at  considerable  length  the  efforts  of 
Weston  to  get  him  to  sign  tlie  paper,  and  his 
own  hesitancy  to  do  so,  as  follows:  '*  Q.  What 
did  Mr.  Weston  say  to  you  in  the  store  at  the 
time  you  signed  this  paper?  A.  I  walked  in 
and  bid  him  the  time  of  evening,  and  told  him  I 
had  come  up  and  would  like  to  see  that  paper, 
and  he  said,  *  Here  is  the  paper,  sign  it.'     And 
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he  said,  'If  you  don't  sign  that  paper  now  you 
will  forfeit  all  your  back  money,  and  if  you  do 
sign  that  paper  you  will  get  all  yoiir  money  just 
as  soon  as  you  serve  this  one  year — all  of  your 
four  years'  back  money.'  And  I  asked  him  if  he 
had  a  copy,  and  he  said  he  hadn't,  but  Mr. 
Stevens  would  give  me  a  copy  any  time  I  wanted 
it.  And  he  told  me  to  take  the  paper  and 
read  it,  and  I  could  not  read  the  paper,  but 
I  went  down  to  the  store,  and  Mr.  Henderson 
was  sitting  there,  and  he  looked  at  it,  and  he 
told  me  that  the  paper  was  all  right  as  far  as  he 
understood  it."  He  had  previously  testified  to 
the  controversy  about  the  back  pay,  and  that  on 
one  occasion,  when  Weston  wanted  him  to  sign 
the  paper,  he  had  expressed  his  unwillingness  to 
sign  a  paper  he  did  not  understand,  and  asked 
for  a  copy ;  that  then  Weston,  in  reply  to  a  sug- 
gestion that  they  should  take  it  over  to  the  house 
where  his  father  and  mother  and  sisters  were, 
proposed  that  he  would  go  along,  and  they  ac- 
cordingly went  over  together,  and  then  talked 
about  the  paper.  Henderson  testified  that  he 
went  to  the  store  with  Storms,  and  the  paper 
was  shown  to  him  and  he  read  it.  He  was  asked : 
"  Q.  What  was  said  with  reference  to  Mr.  Storms 
coming  back  ?  What  did  Mr,  Weston  say  ?  A. 
Well,  Mr.  Storms  spoke  to  him  about  signing  the 
paper,  and  he  gave  It  to  him  to  look  at,  and  Mr. 
Storms  said  he  would  like  to  have  a  copy,  and 
Mr.  Weston  said  he  had  something  to  do  besides 
bothering  with  glass-blowers.  He  could  sign  that 
paper  and  go  to  work  and  get  his  money  back, 
and  if  he  didn't  sign  it  he  would  never  get  an- 
other day's  work  in  the  factory  and  would  never 
get  a  cent  of  his  back  money."  "  Q.  You  stated 
that  Mr.  Weston  said  that  if  he  signed  this  paper 
he  would  get  all  his  back  money  ?  A.  Yes,  sir." 
There  was  much  other  testimony  by  this  witness 
giving  the  details  of  the  transaction,  but  it  is  not 
necessary  to  repeat  it,  as  the  portion  quoted  is  the 
most  material  part  of  it. 

As  to  what  took  place  at  the  house  of  Jacob 
Stprms,  the  plaintifi^'s  father  testified  :  "  When 
my  boy's  time  was  up  he  quit.  After  the  boy 
quit  Mr.  Weston  came  down  to  the  house  and 
then  he  had  the  paper  on  his  own  side.  And  he 
came  down  to  our  house  and  stood  right  in  front 
of  the  table  and  he  said :  '  I  want  your  boy  to 
sign  that  paper  for  one  year  and  a  few  months 
more  and  I  will  give  him  one  of  the  best  places 
in  the  factory.'  And  my  wife  said,  <  Has  that 
anything  to  do  with  his  four  years'  back  money  if 
he  signs  that  paper,'  and  Mr.  Weston  said,  *  No, 
not  at  all,  but  if  he  doesn't  sign  it  see  what  your 
boy  will  lose ;  and  not  only  your  boy  but  see  what 
we  will  lose,'  and  my  wife  and  two  daughters 
were  there  at  the  time.  Q.  What  did  he  say  about 
his  back  money  ?  A.  He  said  if  he  didn't  sign 
that  paper  he  would  lose  all  his  back  money  but 


if  he  signed  it  everything  will  be  all  right."  The 
plaintiff's  mother  testified  that  Weston  came  to 
the  house  with  a  paper  for  George  to  sign,  and 
being  asked  what  was  said  replied :  '*  He  said 
that  Greorge  must  sign  that  paper  and  go  back  to 
work  or  lose  his  back  money,  and  he  said  to  me, 
'  Talk  to  the  boy  and  ask  him  to  go  back  and 
coax  him  to  go  back.'  He  said  to  me,  '  Tell 
your  boy  to  sign  that  paper  and  go  back  to  work 
or  else  he  will  lose  his  back  money.*  Q.  Did  he 
say  anything  about  his  getting  the  best  place  in 
the  shop?  A.  I  asked  Mr.  Weston  if  George 
signed  the  paper  and  went  back  to  work  for 
another  year  if  that  had  anything  to  do  with 
losing  the  four  years'  back  money  and  Mr.  Weston 
said,  '  No,  that  at  the  end  of  the  year  he  should 
get  his  back  money  in  full.'  "  Eliza  Storms,  the 
plaintiff's  sister,  having  stated  that  Weston 
came  to  the  house,  was  asked :  "  Q.  What  did 
Mr.  Weston  say  in  the  house  ?  A.  He  brought 
the  paper  there  and  told  George  to  sign  that 
paper,  and  George  said  he  would  not,  and  Mr. 
Weston  said  if  he  signed  that  paper  he  would 
get  all  his  back  money  and  the  best  place  in  the 
factory,  and  if  he  didn't  sign  that  paper  he  would 
lose  all  his  back  money."  From  the  sister's 
testimony  it  would  seem  that  George  was  in  the 
room  when  the  conversation  took  place.  The 
father  and  mother  do  not  say  whether  or  not  he 
was  then  present.  George  said  he  went  out  a 
few  minutes  while  Weston  was  talking  to  his 
parents,  but  it  is  a  fair  inference  from  all  the 
testimony  that  this  conversation  took  place  on 
the  same  evening  the  paper  was  signed  or  very 
shortly  before.  But,  however  that  may  be,  the 
testimony  of  all  these  witnesses  is  clear,  precise, 
positive,  very  definite,  and,  if  the  witnesses  are 
believed,  indubitable  in  its  character.  We  know 
of  no  reason  to  disbelieve  the  witnesses,  except 
that  they  differ  from  Weston,  but  the  jury  were 
the  judges  of  their  credibility  and  they  believed 
them.  Moreover  the  probabilities  of  the  case  are 
strongly  in  the  plaintiff's  favor.  The  whole  dis- 
pute was  in  reference  to  the  back  pay.  Admit* 
tedly  the  plaintiff  had  served  the  defendant  as  an 
apprentice  his  whole  time  except  a  year  and  some 
months,  even  according  to  Weston's  testimony. 
They  finally  agreed  that  he  should  serve  one 
year  more,  leaving  out  the  odd  months,  and  the 
defendant  would  tlien  regard  the  service  as  com- 
plete for  the  whole  term.  This  being  so  why 
should  the  plaintiff  not  have  his  full  pay  ?  The 
defendant  had  received  the  full  consideration  for 
the  full  pay,  why  should  they  not  make  the  pay- 
ment? Because,  says  the  defendant,  the  new 
agreement  did  not  provide  for  it  and  contained 
recitals  that  the  plaintiff  had  forfeited  his  claims 
on  the  company.  While  this  would  be  a  good 
answer,  if  it  was  quite  clear  that  such  was  the 
real  contract  of  the  parties,  the  very  dispute  be- 
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tween  them  is  whether  the  execution  of  such  an 
agreement,  certainly  very  hard  in  its  terms,  was 
not  procured  by  means  of  a  promise  that  the  back 
money  should  be  paid.  The  proof  is  exceedingly 
strong  that  such  was  the  fact.  It  was,  according 
to  the  witnesses,  accompanied  by  a  threat  that  if 
he  did  not  sign  he  would  lose  all  his  back  pay,  so 
that  it  was  the  very  point  in  controversy,  and  it 
is  very  difficult  to  believe  that  if  this  was  the  sub- 
ject of  dispute  up  to  the  moment  of  execution  the 
plaintiff  would,  all  at  once,  abandon  his  whole 
claim  and  agree  to  give  another  whole  year's 
service  for  nothing  but  the  small  pay  of  an  ap- 
prentice and  thus  complete  the  term  of  his  ap- 
prenticeship without  receiving  any  part  of  the  large 
amount  he  had  already  earned.  Such  a  conclu- 
sion would  be  contrary  to  reason,  would  be  highly 
injurious  to  the  plaintiff,  and  is  certainly  opposed 
to  the  greatly  preponderating  weight  of  the  testi- 
mony. The  company  was  evidently  contracting 
for  the  completion  of  the  term  of  service  according 
to  their  view  as  to  what  that  term  was.  Tlie 
plaintiff,  claiming  he  had  already  completed  the 
service,  was  reluctant  to  make  any  new  contract 
inconsistent  with  bis  view  of  that  subject.  This 
being  so  the  parties  made  mutual  concessions,  the 
company  abandoning  the  few  odd  months  over 
the  year  and  the  plaintiff  agreeing  to  work  one 
more  year.  The  subject  of  the  new  contract,  there- 
fore, apparently  was  the  determination  of  tiie  term 
of  service.  This  being  the  case  it  is  almost,  if  not 
quite,  impossible  to  understand  why  the  plain- 
tiff should  agree  not  only  to  complete  the  time  of 
his  service  as  apprentice  but  also  to  abandon  his 
entire  claim  for  compensation  for  a  full  term's 
service.  It  is  curious  to  observe  in  this  connec- 
tion that  the  new  contract,  while  it  recites  that 
the  original  term  agreed  upon  was  four  and  a  half 
years  from  March  1,  1882,  ^'  thus  breaking  his 
agreement  and  forfeiting  all  his  claims  on  said 
company,"  does  not  proceed  to  declare  the  forfeit- 
ure or  contain  any  agreement  that  the  back  pay 
shall  be  surrendered.  So  far  as  this  recital  is 
concerned  it  is  entirely  consistent  with  the  idea 
of  a  mere  statement  that  a  forfeiture  had  been 
incurred  but  would  be  condoned.  At  any  rale 
the  recital  is  not  followed  up  by  any  expressed  or 
necessarily  implied  agreement  by  the  plaintiff  to 
surrender  his  back  pay.  The  last  clause  of  the 
contract  which  relates  to  the  payment  of  the 
year's  wages  and  says  it  shall  be  in  full  of  all  de- 
mands is  too  indefinite  to  be  regarded  as  an 
explicit  surrender  of  the  back  pay.  It  could 
only  serve  such  a  purpose  by  way  of  a  trap,  and 
would  require  very  clear  evidence  that  it  was  ex- 
plained to,  and  so  understood  by,  the  plaintiff 
before  it  could  with  any  justice  receive  such  an 
interpretation.  The  great  bulk  of  the  evidence 
is  in  direct  opposition  to  such  a  theory,  and  the 
contract  itself  does  not  speak  in  clear  terms  to 


the  contrary.  The  Court  below  was  right  in  sub- 
mitting the  case  to  the  jury,  and  the  assignments 
of  error  are  therefore  not  sustained. 

Judgment  aflfirmed. 

Opinion  by  <Jeeen,  J.  l.  l.,  Jr. 


Jan.  »89,  161.  March  14,  1889. 

Express  Publishing  Co.  v.  Aldine  Press. 

Alteration  of  contract — Interlineation — Evidence 
— Contemporaneous  parol  agreement. 

An  alteration  in  a  written  contract  which  does  not 
change  the  legal  effect  of  the  instrnment,  is  imma- 
terial. 

The  interlineation  of  the  word  **  before,'*  in  a  con- 
tract which  provided  that  the  order  should  be  **  sub* 
ject  to  ooantermand  by  June  15,''  is  immaterial.  A 
contract  to  oomplete  work  by  a  certain  time,  means 
that  it  should  be  done  before  that  time. 

Where  a  written  contract  provided  that  one  of  the 
parties  (the  plaintiff)  was  "  not  to  supply  an  edition 
of  this  sheet"  to  any  party  other  than  the  defendant 
in  certain  counties,  evidence  will  not  be  admitted  to 
show  that  an  agent  of  plaintiff  said  that  **  an  edition 
of  this  sheet,"  meant  any  sheet  published  by  the 
plaintiff,  when  not  accompanied  by  an  offer  to  prove 
that  some  other  parties  in  the  counties  named  were 
supplied  with  its  sheets  by  the  plaintiff. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Debt  by  The  Aldine  Press  against  The  Ex- 
press Publishing  Company,  upon  a  certain  con- 
tract between  the  parties.  This  suit  was  brouglit 
into  the  Common  Pleas  upon  appeal  from  a  jus- 
tice of  the  peace. 

The  following  facts  appeared  upon  the  trial, 
before  Schuyler,  P.  J. :  The  Aldine  Press  were 
the  publishers  of  an  illustrated  annual,  with 
blank  spaces  for  the  insertion  of  advertisements. 
This  annual  was  sold  to  t^ountry  newspapers, 
whose  imprint  was  put  on  the  sheet.  The  news- 
papers then  solicited  advertisements,  which  were 
inserted  in  the  blank  spaces,  and  the  publication 
issued  as  that  of  the  newspaper.  A  canvasser  for 
the  Aldine  Press  called  at  the  office  of  the  Ex- 
press Publishing  Company,  and  obtained  the  fol- 
lowing contract : — 

NOTICE. 

40  Vbsbt  Street,  New  York,  Jan.  2,  1886. 

— This  order  form  is,  when  signed,  merely  a  busi- 
ness letter  of  the  signer  to  the  party  addressed. 

It  is  expressly  designed  to  set  forth  everything  offered 
and  expected,  so  as  to  prevent  misanderstaudings  from 
haste,  inadvertency,  or  any  other  cause. 

All  orders  are  solicited,  subject  to  acceptance  in  New 
York  City  on  tha/ace,  as  written. 

No  one,  away  from  this  office,  is  authorised,  at  any 
time,  to  verbally  or  otherwise  change,  modify,  or  in  any 
way  affect  the  writing,  which  is  the  only  thing  con- 
sidered and  acted  upon  here. 
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Payment  ok  aocoukt  of  orders  mnst  be  made  only 
to  the  order  of  the  Aldine  Press,  or  of  the  undersigned, 
GEORGE  LINGARD,  Sec.  &  Treas. 

Easton,  Pa,,  March  j,  1886, 
To  George  Lingard,  Sec.  &  Treas., 

at  40  Vesey  Street,  New  Tork. 

Sib: 
PRINT  for  U8  an  edition  of  your  Octavo 
Annual  Sheet  for  1887,^1*6  thousand  sheets 
24  X  38  inches,  32  pages,  according  to  sam-  I   ^^  ^^g 
pie  and  Price  List  herewith,  and  by  June  ^ 
^jth  MAIL  8  blank  dummies,  for  our  use 
in  canvassing  (not  samples)    . 
ALSO,  jooo  Illuminated  Covers  for  same, 
printed  complete,  except  top  title  space,   }  At  f  43*00 
imprint  and  special  matter 

Amounting  in  all  to       .        .        .        » .  $232  50 


which  sum  wt  hereby  promise  to  pay,  to  your        order, 


by  four  months  note  or  cash,  on  delivery  of  the  above, 

subject  to  countermand  by  June  /Jth,  /886, 
THE  FOLLOWING  are  the  representations  and  condi- 
tions on  which  this  order  is  made  and  to  which,  in  case 
of  acceptance,  you  are  bound. 

— The  quality  and  workmanship  of  the  edition  must 
be  equal  to  sample. 

<r-Impriut  is  to  be  added  on  title  page  of  sheet  with- 
out charge. 

— Edition,  unfolded,  to  be  delivered  as  per  order 
herewith. 

— You  are  not  to  supply  an 
edition  of  this  sheet,  for  the 

year  1887  to  any  other  party  in  (  Warren  Co,^  N.  J.     1 
\  Northampton  Co,,  Pa,  / 


CAUTION. 

DO  NOT  SIGN 
QDtil  Toa  bATe  read 
tbe  KOTICB  on  ad- 
joining page  relatiT« 
to  Agents'  aathori- 
17,  Ac 


ISigned,}  HOWARD  MUTCHLER, 
Business  Manager 

Express  Pub,  Co» 


References :  First  National  Bankf  Easton  Pa. 

The  portions  of  the  above  contract  in  italics 
were  written ;  the  rest  of  the  contract  was  printed. 

The  canvasser  the  same  day  on  which  he  made 
this  contract  with  the  Express  Publishing  Co., 
also  made  a  contract  with  the  Easton  Free  Press, 
a  paper  published  in  Northampton  County,  but 
this  contract  was  not  fulfilled  by  a  delivery  of  the 
sheets  to  the  Free  Press. 

On  June  16th,  1886,  the  order  not  having  been 
countermanded  by  tbe  Express  Publishing  Co., 
the  Aldine  Press  notified  them  that  the  contract 
was  accepted.  On  June  21st,  eight  blank  dum- 
mies were  sent  by  the  Aldine  Press  through  the 
mail  to  the  Express  Publishing  Co.,  and  on  Sep- 
tember 21st  the  annuals  were  sent,  with  a  request 
for  payment.  Payment  having  been  refused,  this 
suit  was  brought. 

Plaintiff  ottered  in  evidence  certain  deposi- 
tions, taken  under  rule  before  commissioners  in 
the  city  of  New  York,  which  depositions  related 
to  the  contract  in  suit  as  above  set  forth.  These 
depositions  were  objected  to,  because  sections  77 
and  82  of  the  Rules  of  Court  had  not  been  com- 


plied with,  and  because  the  words  '*  June  25tli," 
and  the  interlined  word  **  before,"  were  written  in 
different  ink  from  the  other  written  words,  and 
were  not  in  the  contract  when  signed.  Objec- 
tion overruled,  and  depositions  admitted*  (First 
assignment  of  error.) 

Plaintiff  also  offered  in  evidence  the  contract 
as  above  set  forth.  Objected  to,  for  reasons  set 
forth  in  first  assignment  of  error.  Objection 
overruled.     (Second  assignment  of  error.) 

Plaintiff  also  offered  in  evidence  the  annual 
ordered  by  the  Free  Press.  Evidence  admitted. 
(Third  assignment  of  error.) 

Eugene  Clifton  was  offered  as  a  witness  by  de- 
fendant to  prove  that  the  Aldine  Press  sold  some 
of  their  blanks  to  witness,  to  be  followed  by  evi- 
dence that  after  plaintiffs  got  these  two  contracts 
they  chose  as  to  which  one  they  should  fill. 
Offer  overruled.     (Fourth  assignment  of  error.) 

Defendant  offered  to  prove  by  Howard  Mutch- 
ler,  that  before  the  execution  of  the  contract  by 
him,  and  when  the  agent  read  him  the  clause, 
*'  You  are  not  to  supply  an  edition  of  this  sheet 
for  the  year  1887,  to  any  other  party  in  Warren 
County,  New  Jersey,  or  Northampton  County, 
Pennsylvania,"  he  refused  to  sign  it,  but  was  as- 
sured by  the  agent  that  the  words  "  edition  of 
this  sheet,"  meant  any  sheet  published  by  the 
Aldine  Press  for  that  year,.and  that  upon  such 
representation  the  contract  was  signed.  Ob- 
jected to,  because  it  was  an  effort  to  make  a  con- 
tract entirely  different  from  the  one  in  suit, 
which  was  by  no  means  ambiguous.  Objection 
sustained.     (Fifth  assignment  of  error.) 

Verdict  for  plaintiff  for  $234.50,  and  judgment 
thereon.  Whereupon  defendant  took  this  writ, 
assigning  for  error  the  admission  and  refusal  of 
the  above  offers  of  testimony. 

William  Fackenthall  (  0,  H.  Meyert  with  him), 
for  plaintiff  in  error. 

H,  D.  Maxwell^  for  defendant  in  error. 

May  13,  1889.  The  Cooet.  The  jury  found 
under  instructions  which  are  not  complained  of,  full 
performance  by  the  Aldine  Press  of  its  contract 
with  the  Express  Publishing  Company ;  and  the 
specifications  of  error  call  in  question  nothing  but 
the  rulings  of  the  Court  upon  offers  of  evidence. 
The  first  specification  relates  to  the  admission  of 
certain  depositions  taken  upon  a  commission  is- 
sued for  that  purpose,  and  the  objection  to  them 
was  that  sections  77  and  82  of  the  Rules  of  the 
Court  of  Common  Pleas  of  Northampton  County 
concerning  depositions  h^d  not  been  complied 
with.  As  those  rules  were  not  printed  for  our 
information,  and  we  were  not  even  told  what  they 
were,  we  cannot  say  whether  there  is,  or  is  not, 
merit  in  the  objection,  and  as  no  argument  was 
made  in  support  of  this  specification  it  is  consid- 
ered as  abandoned. 
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The  second  specification  refers  to  the  admis- 
sion of  the  printed  and  written  order  made  by 
the  Express  Publishing  Company  tipon  the 
Aldine  Press,  and  accepted  by  the  latter.  This 
constituted  the  contract  between  the  parties.  It 
was  objected  to  because  of  an  interlineation  ap- 
pearing upon  its  face.  This  consisted  of  the 
word  **  before"  written  over  the  word  "  by." 
There  was  no  erasure  in  the  contract,  and  the 
interlineation  was  not  material.  A  contract  to 
complete  work  by  a  certain  time,  means  that  it 
should  be  done  before  that  time.  (Rankin  v, 
Woodworth,  3  P.  &  W.  48.)  An  alteration  is 
immaterial  which  does  not  cban^  the  le<2ral  effect 
of  the  instrument.   (Miller  v.  Bird,  27  Pa.  244.) 

The  third  specification  is  to  the  admission  of 
evidence  which  was  offered  and  received  in  the 
Court  below  without  objection,  and  to  which  no 
exception  was  taken  there.  The  most  that  can 
be  said  of  this  evidence  is  that  it  was  not  material 
as  the  case  then  stood ;  but  we  cannot  see  that 
it  could  inflict  any  injury  upon  the  defendant. 

The  fourth  specification  is  to  the  refusal  of  an 
offer  by  defendant,  which  was  clearly  incompe- 
tent when  made,  and  which  was  not  afterwards 
renewed,  or  made  competent  by  any  evidence  in 
the  cause.  More  than  this,  we  cannot  find  that 
any  exception  was  taken  or  bill  sealed  to  the 
Court's  refusal  to  allow  it. 

We  think  the  offer  contained  in  the  fif^h  and 
last  specification  was  pro(>erly  denied.  It  did 
not  propose  to  show  a  contemporaneous  parol 
agreement  which  induced  the  defendant  to  sign 
the  order,  but  merely  that  the  agent  said  the 
words  "edition  of  this  sheet,"  meant  any  sheet 
published  by  the  Aldine  Press,  and  it  was  not 
accompanied  by  an  offer  to  prove  that  any  "  other 
party  in  Warren  County,  N.  J.,  or  Northamp- 
ton County,  Pa.,"  was  supplied  by  the  Aldine 
Press  with  any.  of  its  publications  for  the  year 
1887.  Besides,  the  defendant  had  distinct  notice 
before  signing  the  order  that  it  was  subject  to  ac- 
ceptance on  its  face  as  written,  and  that  no  one 
was  authorized  to  change,  modify,  or  in  any  way 
affect  the  writing  by  verbal  agreement  or  other- 
wise. 

The  order  called  for  the  mailing  to  defendant 
of  **  eight  blank  dummies"  by  June  25,  and 
Howard  Mutchler  testified  that  the  words  and 
figures  written  in  a  blank  space  in  the  order  were 
not  in  it  when  it  was  signed,  but  there  was  no 
attempt  to  prove  that  a  different  time  was  fixed 
for  the  mailing  of  the  dummies,  than  that  stated 
io  the  order. 

It  is  in  evidence,  and  not  contradicted  that  de- 
fendant's order  was  accepted  by  the  Aldine  Press 
June  16,  1886,  and  that  a  duplicate  of  the  order 
with  the  acceptance  stamped  upon  it  was  mailed 
the  same  day  to  the  proper  address  of  the  defend- 
ant.   That  it  was  received  by  the  defendant  by 


due  course  of  mail  is  presumed  and  not  denied. 
Yet  not  until  the  21st  of  August  following  was 
any  attempt  made  to  countermand  the  order,  and 
then  not  upon  the  ground  that  it  had  been  altered, 
or  that  defendant  had  been  duped  into  signing 
it,  but  upon  the  claim  that  the  Aldine  Press  had 
agreed  to  supply  another  party  with  one  of  its 
publications  for  the  year  1887. 

We  are  of  opinion  that  all  of  the  specifications 
are  without  merit,  and  that  the  plaintiff  in  error 
has  no  just  cause  to  complain  of  the  rulings  of 
the  Court  or  the  verdict  of  the  jury. 

The  judgment  is  afiirmed. 

Opinion  by  McCollum,  J.  h.  s.  p.  n. 


July  »88,  89. 


Morgan's  Appeal. 


April  22,  1889. 


Mortga(f€$ — As$ignment  of' — Rights  and  duties 
of  assignee  of  mortgagee — Affected  with  notice 
of  equitable  defences. 

The  assignee  of  a  mortgagee  is  bound  to  make  in- 
quiry of  the  mortgagor  b«fore  parchasing  the  mort- 
gage, and  is  aflfected  with  notice  of  any  defence  by 
waj  of  payment,  or  growing  out  of  the  original 
equities  between  the  mortgagor  and  the  mortgagee, 
which  inquiry  would  have  brought  to  his  notice. 

Where  a  mortgage  had  been  ordered  by  an  Orphans' 
Court  for  the  payment  of  a  decedent's  debts,  aud  the 
mortgage  was  executed,  bat  not  confirmed,  on  a  8ub8e- 
quent  petition  to  the  Orphans'  Court  by  the  assignee 
of  the  mortgagee  for  confirmation  of  the  mortgage,  the 
mortgagor  administratrix  filed  an  answer,  wherein  she 
claimed  that  the  mortgage  was  given  to  secure  an  in- 
debtedness due  from  the  decedent,  her  husband,  to  the 
mortgagee  for  the  cost  of  a  house,  that  before  her  hus- 
band's death,  when  the  debt  was  contracted,  it  was 
agreed  that  an  indebtedness  due  and  subsequently  to 
become  due  by  the  mortgagee  to  the  decedent  and  the 
mortgagor  for  his  boarding  and  washing,  should  go  in 
payment  of  the  debt,  and  that  after  her  husband's 
death  she  had  continued  to  board  the  mortgagee, 
under  an  agreement  t^^at  the  balance  due  on  the  house 
should  be  so  paid  for,  and  further  alleging  that  the 
mortgage  had  been  fraudulently  obtained.  It  was 
proved  that  the  mortgagee  boarded  with  the  decedent 
for  three  years  prior  to  said  decedent's  death,  and  with 
the  widow  for  four  or  five  years  after  said  decedent's 
death,  and  had  never  paid  anything  on  account  of 
such  boarding.  The  Court  below  having  found  that 
the  indebtedness  for  boarding  was  intended  to  go  in 
satisfaction  of  the  debt  for  the  house : 

held,  (1)  That  the  assignee  of  the  mortgagee  was 
affected  with  notice  of  this  agreement ;  and  (2)  That 
the  mortgage  should  be  confirmed  for  the  sum  due  on 
the  house,  less  the  amount  due  for  boarding  up  to  the 
date  of  the  mortgage,  with  interest  thereon,  and  the 
further  sum  due  for  such  boarding  np  to  the  date  of 
the  assignment  of  the  mortgage.  (3)  That  the  decree 
should  date  from  the  first  day  of  the  first  sitting  of  the 
Orphans'  Court  after  the  execution  of  the  mortgage. 

Appeal  of  Amelia  8.  Morgan,  administratrix 
of  George  P.  Morgan,  deceased,  aud  Nannie  B. 
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Morgan,  by  her  guardian,  John  Hurd,  from  a  I 
decree  of  the  Orphans*  Court  of  Blair  County, 
approving  and  confirming  a  mortgage  given  by 
said  Amelia  8.  Morgan,  administratrix,  to  Ed- 
ward Mountney. 

The  factfi  set  forth  in  the  petition  filed,  asking 
for  the  approval  and  confirmation  of  said  mort- 
gage, and  proved  by  the  depositions  read  at  the 
hearing,  were  as  follows :  George  P.  Morgan  died 
February  27,  1874.  On  April  27, 1874,  Amelia 
S.  Morgan,  administratrix  of  George  P.  Morgan, 
petitioned  the  Orphans'  Court  for  an  order  au- 
thorizing her  to  mortgage  her  husband's  real  estate 
to  pay  his  debts,  averring  therein  an  indebtedness 
to  one  Edward  Mountney,  $2299. 19,  for  the  build- 
ing of  a  house.  The  order  was  granted,  and  on  July 
28,  1874,  she  executed  a  mortgage  to  Mountney 
to  secure  payment  of  said  sum  of  $2299.19.  On 
December  14, 1874,  Mountney  assigned  the  mort- 
gage to  J.  Levan  Metzgar,  the  petitioner.  After 
a  proceeding  by  scire  facias  on  the  mortgage  and 
judgment,  a  bill  in  equity  was  filed  by  the  admin- 
istratrix, asking  that  tiie  mortgage  be  declared 
null  and  void,  and  that  collection  thereof  be  re- 
strained, on  the  ground  that  the  mortgage  had 
never  been  confirmed,  and  that  Nannie  B.  Mor- 
gan, a  minor  child  of  decedent,  had  no  notice. 
This  bill  was  dismissed  by  the  Court  below,  but 
on  appeal  the  decree  was  reversed,  and  an  in- 
junction entered  as  prayed  for.  (See  Morgan's 
'Appeal,  110  Pa.  St.  271.) 

The  said  Metzgar  then  filed  this  petition  in  the 
Orphans'  Court,  for  the  confirmation  of  the  mort- 
gage. It  was  admitted  that  the  amount  origi- 
nally due  from  Morgan  to  Mountney  was  $2299. 19, 
but  the  appellants  filed  an  answer,  inler  alia, 
as  follows : — 

The  mortgage>set  forth  in  petition  was  obtained 
by  fraud  of  mortgagee,  Mountney.  Mountney 
boarded  with  George  P.  Morgan  for  nine  years, 
and  being  indebted  to  him  for  his  boarding, 
urged  him  to  give  him  the  contract  to  build  for 
him  (Morgan)  a  house,  representing  that  one 
Geesey  was  debtor  to  him  (Mountney)  in  a  large 
sum  of  money ;  that  he  could  employ  Geesey  to 
build  the  house,  and  in  that  way  he  could  pay 
Morgan  for  his  boarding ;  Morgan  agreed,  and 
the  house  was  nearly  finished  at  his  death; 
Mountney  continued  to  board  with  the  adminis- 
tratrix for  five  years  after  the  death  of  her  hus- 
band, on  an  agreement  that  whatever  was  due 
for  the  building  should  be  paid  for  by  furnishing 
him  board,  lodging,  washing,  and  mending  his 
clothes,  the  said  agreement  having  been  made  for 
the  benefit  of  said  Nannie  B.  Morgan.  No  set- 
tlement was  ever  had  with  Mountney,  nor  did  he 
pay  a  farthing  for  his  boarding,  either  on  account 
of  what  was  due  to  George  P.  Morgan,  or  Ame- 
lia S.  Morgan.  Amelia  S.  Morgan  is  an  illiterate 
person,  and  reposing  absolute  confidence  in 
Mountney,  was  deceived  and  tricked  by  him  into 


the  signature  of  her  name  to  the  petition  for 
leave  to  mortgage,  and  to  the  mortgage,  all  of 
which  were  prepared  by  Mountney's  counsel. 
That  there  was  nothing  due  to  Mountney  at  the 
date  of  the  pretended  petition  for  order  to  mort* 
gage.  That  she  borrowed  no  money  on  said 
mortgage,  nor  had  she  any  arrangement,  settle- 
ment, or  understanding  with  Mountney  to  mort- 
gage the  property  for  $2299.19,  or  any  other  sum. 

Mountney  did  not  deny  the  terms  of  the  con- 
tract to  pay  for  boarding  and  washing,  but  the 
evidence  as  to  the  application  of  the  sums  due 
thereon  was  contradictory,  though  it  was  ad- 
mitted they  were  not  paid. 

The  Court  found  as  facts  that  the  bill  for 
boarding  was  to  go  in  satisfaction  of  the  mort- 
gage, and  that  Mountney  had  boarded  with  the  Mt>r- 
gans  for  three  years  prior  to  Mr.  Morgan's  death. 
It  was  not  denied  that  Mountney  continued  to 
board  with  Mrs.  Morgan  for  four  or  five  years 
after  Mr.  Morgan's  death,  and  that  he  had  never 
paid  any  board  or  washing  bills. 

Upon  the  above  facts  the  Court  below,  Dban, 
P.  J.,  found  as  follows : — 

"  We  are  of  opinfon  that  George  P. 
Morgan,  at  the  date  of  his  death,  owed 
to  Ed.  Mountney  for  building  his 
house, $2299  19 

"  That  Ed.  Mountney  was  indebted 
to  George  P.  Morgan  for  thirty-six 
months'  board,  at  the  rate  of  $20  per 
month, 720  00 


'<  Leaving  a  balance  of,  ....  $1579  19 
due  from  the  estate  of  Greorge  P.  Morgan  to  said 
Mountney ;  that  this,  by  a  reasonable  construc- 
tion, should  from  the  nature  of  the  transaction 
be  considered  as  loaned  under  the  order  of  the 
Court  by  Mountney  to  the  adminisftatrix  for  pay- 
ment of  debts  of  decedent,  and  .that  said  dece- 
dent's estate  to  that  amount  was  benefited  thereby. 

"Therefore  the  said  mortgage  so  made  by 
said  administratrix  to  said  Mountney,  dated  the 
23d  day  of  July,  1874,  and  recorded  same  day, 
is  approved  and  confirmed  in  the  sum  of  one 
thousand,  five  hundred  and  seventy-nine  dollars 
and  nineteen  cents,  only,  payable  as  stipulated  in 
said  mortgage.  This  decree  to  date  as  if  made 
on  the  first  day  of  the  sitting  of  the  Orphans' 
Court  at  October  Term,  1874." 

Whereupon  Amelia  S.  Morgan,  administra- 
trix, and  Nannie  B.  Morgan,  by  her  guardian, 
took  this  appeal,  assigning  for  error,  inter  cUia^ 
the  above  decree,  and  the  refusal  to  allow  further 
credits  on  the  mortgage. 

Samuel  S.  Blair  {Andrew  J,  Riley  with  him), 
for  appellants. 

Daniel «/.  Neff^  for  appellee. 

May  20,  1889.  The  Court.  The  applica- 
tion  to  approve  the  execution  of  the  mortgage  by 
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the  appellant  as  administratrix  is  one  that  is  ad- 
dressed to  the  equity  side  of  the  Court  and  must 
be   determined  on   equitable    principles.      The 
question  to  be  considered  is,  what  ought  in  good 
conscience  to  be  done  upon  the  facts  of  this  case  ? 
If  this  question  was  to  be  settled  upon  the  claims 
of  Mountney,  the  mortgagee,  to  the  consideration 
of  a  Chancellor  it  should  be  dismissed,  for  the 
testimony  shows  him  to  have  acted  in  bad  faith 
and  to  be  entitled  at  the  date  of  this  application 
to  little,  if  anything,  from  the  estate  which  the 
appellant  represents.     If  the  bills  for  board  and 
washing  which  he  owes  to  the  estate  and  to  Mrs. 
Morgan,  were  fairly  settled  and  applied  on  the 
debt  due  for   the   building  of  the   house,  it   is 
doubtful  whether  there  would  be  any  of  it  left. 
But  the  equities  are  to  be  settled  between  Metz- 
gar,  the  assignee  of  the  mortgage,  and  the  appel- 
lant.     The    assignment  of   the    mortgage    by 
Mountney  to  Metzgar  was  made  on  the  14th  of 
December,  1874,  and  it  passed  such  right  as  the 
assignor  then  had.     A  purchaser  of  a  non-nego- 
tiable instrument  is  bound  to  make  inquiry  of 
the  maker  before  purchasing,  and  is  fixed  with 
notice  of  any  defence   by  way  of  payment,  or 
growing  out  of  the  original  equities,  which  in- 
qairy  would  have  brought  to  his  notice.     If  Metz- 
gar had  inquired  of  Mrs.  Morgan  before  his  pur- 
chase he  would  have  learned  of  the  agreement 
of  Mountney  to  apply  his  board  bills  upon  the 
debt  represented  by  the  mortgage  as  [layment 
pro  tantOy  and  of  the  agreement  that  his  accruing 
bills  should   be  applied  in   like   manner.      He 
would  also  have  learned  that  Mountney  had  con- 
'tinued  to  board  with  her  up  to  that  date,  and  that 
bis  bills,  though  not  indorsed  upon  the  mortgage, 
were  a  payment  upon  it.     As  these  facts  could 
have  been  learned  by  inquiry,  Metzgar  must  be 
treated  as  having  knowledge  of  them  when  he 
took  an  assignment  of  the  mortgage,  and  the 
equities,  between  him  and  the  appellant  must  be 
settled  on  that  basis. 

The  Court  below  found  that  Mountney  was 
indebted  for  three  years'  bi)ls  unpaid  at  the  date 
of  Morgan's  death.  The  same  testimony  shows 
with  equal  clearness  that  the  bills  accruing  after 
that  were  to  be  aipplied  to  the  same  debt.  The 
computation  should  be  made,  therefore,  to  the 
date  of  the  mortgage  instead  of  to  the  death  of 
Morgan,  and  would  make  the  amount  then  due 
as  follows : — 
Alleged  cost  of  house  ....  $2299  19 
Board  to  date  of  mortgage, 
nearly  forty-one  months,  at 

$20 $817  00 

Washing  do.  at  $2      .     .       82  00 

Interest 89  90 

988  90 


Due  at  date  of  mortgage  if  pay- 
ments had  been  properly  applied    .     .  $1310  19 


After  the  date  of  the  mortgage,  and  before 
the  assignment  to  Metzgar,  Mrs.  Morgan  paid  to 
apply  upon  the  mortgage  the  additional  sum  of 
$104.00,  made  up  of  board  $94,  washing  $10, 
which,  by  the  same  general  agreement,  he  was 
bound  to  indorse.  This  should  have  been  in- 
dorsed before  the  assignment,  but,  as  we  have 
seen,  the  assignee  is  fixed  with  notice  of  the  pay- 
ment and  takes  subject  to  it. 

We  adopt  the  general  view  of  this  case  which 
the  Court  below  seems  to  have  entertained,  but 
we  go  still  farther,  as  we  recognize  only  the 
equities  of  the  assignee.  We  therefore  ascertain 
the  amount  due  when  the  mortgage  was  given 
and  confirm  and  ratify  it  for  that  sum ;  but  we 
find  that  the  further  sum  of  $104  was  paid  upon 
it  before  the  assignment  and  that  the  assignee 
had  notice  of  such  payment.  He  must  take  it, 
therefore,  subject  to  such  payment.  The  mort- 
gage is  therefore  ratified,  on  petition  of  the 
assignee,  for  $1310.19,  subject  to  an  indorse- 
ment as  of  14th  December,  1874,  of  the  sum 
of  $104  paid  at  that  date.  Let  the  decree  of 
confirmation  be  amended  accordingly. 

Opinion  by  Williams,  J.  c.  k.  z. 


Jan.  *88,  362.  March  4,  1889. 

Kemmerer's  Appeal. 

Judgments — Opening  of-^Mortgage  as  surety  for 
another* s  debt — Discharge. 

D.  and  H.  joined  in  a  mortgage  to  B.  covering  all 
the  real  estate  of  D.  and  H.'s  undivided  interest  in  a 
tract  of  land  called  the  '*  Homestead,"  as  security  for  a 
debt  of  D.  to  B.  H.  owed  nothing  to  B.  and  the  bond 
which  accompanied  the  mortgage  expressly  stipulated 
that  he  Joined  in  it  and  the  mortgage,  solely  that  the 
Homestead  should  be  security  for  the  loan  to  D.,  and 
that  the  bond  and  warrant  accompanying  the  Siame 
were  to  be  inoperative  as  to  all  other  property.  Subse- 
quently D.  and  H.  conveyed  the  property  described  in 
the  mortgage  to  a  trustee  to  sell  and  pay  liens  **  in  the 
order  of  their  priority.'*  The  trustee  sold  several 
parcels  of  the  land  and  as  be  did  so,  B.  released  the 
lien  of  this  mortgage  thereon,  and  allowed  the  pro. 
ceeds  of  the  sales  to  be  paid  in  satisfaction  of  other 
liens,  none  of  which  were  prior  to  the  lien  of  the  mort- 
gage. Afterwards  B.  entered  up  his  bond  and  war- 
rant of  attorney.  A  rule  to  open  the  judgment  was 
then  obtained  by  D.  and  H.,  their  petition  alleging  the 
above  facts  and  further  that  the  trustee  who  had 
never  accounted,  had  realized  enough  by  the  sales  to 
pay  B.'s  lien  as  well  as  the  others  which  stood  upon 
an  equal  footing  with  it.  The  Court  after  depositions 
had  been  taken,  discharged  the  rule: 

Held,  that  this  was  error ;  that  B.'s  conduct  ap- 
peared to  be  such  as  to  discharge  the  land  of  H.  from 
the  obligation  due  him,  and  that  the  question  should 
properly  be  submitted  to  a  jury. 

Appeal  of  Daniel  N.  Kemmerer  and  Henry 
Kemmerer  from  a  decree  of  the  Common  Pleas 
of  Berks  County,  refusing  to  open  a  judgment. 
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The  facts  of  the  case,  as  they  appeared  from 
the  depositions  taken  in  support  of  tiie  rule  to 
open  the  judgment,  were  as  follows : — 

On  or  about  May  12,  1882,  Daniel  N.  Kem- 
merer  was  the  individual  owner  of  a  large  quan- 
tity of  real  estate  in  the  county  of  Berk^.  He, 
together  with  his  brother  Henry,  also  owned  a 
messuage  and  tract  of  land  situated  in  Alsace 
Township,  known  as  the  **  Homestead  Tract," 
containing  about  eighty-two  acres.  On  that  date 
Daniel  obtained  a  loan  of  $80,000,  for  which  a 
mortgage  was  given  by  him -and  Henry  to  George 
Brooke,  Annie  M.  Brooke,  widow  of  Edward 
Brooke,  and  George  Brooke,  guardian  of  the 
minor  children  of  Edward  Brooke,  securing  the 
payment  of  the  said  sum,  with  interest,  in  three 
years,  by  virtue  of  three  bonds  and  warrants,  as 
follows:  One  to  Annie  M.  Brooke,  widow,  for 
the  payment  of  $7000 ;  one  to  George  Brooke, 
guardian,  for  payment  of  $15,000,  and  one  to 
George  Brooke  individually  for  payment  of 
$8000.  The  payment  of  the  said  sums  was  se- 
cured on  all  the  real  estate  owned  by  Daniel  N. 
Kemmerer,  and  on  the  Homestead  premises 
owned  by  the  brothers  in  common.  In  the  bond 
and  warrant  held  by  George  Brooke  individually 
was  the  following  proviso,  reservation,  and  stipu- 
lation : — 

The  said  Henry  Kemmerer  joins  in  this  warrant, 
and  in  the  accompanying  bond  and  mortgage  in  order 
that  his  interest  in  the  Homestead  of  82  acres,  114 
perches,  in  Alsace  Township,  may  be  liable  for  the 
payment  of  the  aforesaid  principal  sum  of  $8000,  but 
it  is  understood  that  this  warrant  is  to  be  inoperative 
as  to  the  other  estate  of  the  said  Henry  Kemmerer. 

This  mortgage  was  duly  recorded.  Upon  May 
80,  1884,  the  mortgagors  conveyed  all  their  real 
estate  mentioned  and  described  in  the  mortgage, 
including  the  said  Homestead  premises  and  all 
their  personal  estate,  to  Joseph  V.  Kendall  for  a 
noitiinal  consideration,  inter  nlia^  to  sell  and  dis- 
pose of  the  same,  and  to  pay  the  liens  in  the 
order  of  their  priority. 

Kendall  sold  the  whole  of  the  estate  thus  con- 
veyed to  him ;  especially  one  portion  for  the  nom- 
inal  sum  of  $21,950  to  one  George  W.  Harrison, 
without,  however,  any  part  of  said  purchase-money 
being  paid.  As  Kendall  sold  each  portion  thereof 
to  different  purchasers,  the  mortgagee,  George 
Brooke,  released  the  lien  of  his  mortgage  on  the 
land  so  sold,  thus  enabling  Kendall  to  secure  the 
full  purchase-money  which,  with  the  consent  of 
Brooke,  he  appropriated  to  the  payment  of  lien 
creditors  not  superior  to  Brooke's  lien.  Kendall 
has  never  filed  an  account.  On  September  13, 
1886,  at  which  time,  the  petitioners  alleged,  Ken- 
dall had  sold  sufficient  real  estate  to  pay  the 
amount  of  Brooke's  claim,  and  all  other  liens 
standing  upon  an  equal  footing  with  it,  the  lat- 
ter entered  up   his  bond  and  warrant  in  the 


amount  of  $8000,  with  interest,  which  judgment 
constituted  a  lien  against  all  the  real  estate  owned 
by  Daniel  N.  Kemmerer  and  Henry  Kemmerer. 
At  the  time  said  warrant  was  filed  the  bond  of 
$7000  held  by  Annie  M.  Brooke,  widow,  had 
been  fully  paid,  and  the  greater  part  of  the  other 
bond,  held  by  George  Brooke,  guardian.  A  fi.  fa. 
and  vend.  ex.  issued  on  the  judgment,  and  the 
Homestead  property  was  sold,  the  Court  refusing 
an  application  to  set  these  writs  aside. 

The  mortgagors  then  obtained  a  rule  to  have 
the  judgment  opened.  This  rule  the  Court  dis-' 
charged,  in  an  opinion  by  Ermentrout,  J. 
Whereupon  the  mortgagors  took  this  appeal,  as- 
signing for  error  the  action  of  the  Court  as  above. 

D,  K,  Schroeder  (B,  T,  Shearer  with  him), 
for  appellants. 

Jeff.  Snyder  (  Geo.  F.  Baer  with  him),  for  ap- 
pellee, presented  no  paper-book. 

April  8,  1889.  The  Court.  The  facts  set 
forth  in  the  petition  of  appellants  imperatively- 
required  that  the  execution  should  be  stayed  and 
the  judgment  opened. 

As  to  Henry  Kemmerer  the  case  is  so  plain 
that  it  is  difficult  to  state  any  reasons  more  forci- 
ble than  the  uncontested  facts  as  they  stand  on 
the  record.  Henry  mortgaged  his  interest  in  a 
certain  tract  of  land  called  the  Homestead,  as 
security  for  a  debt  of  his  brother  •  Daniel  to  the 
plaintiff,  Brooke.  The  mortgage  was  a  joint 
mortgage  by  Daniel  and  Henry  covering  several 
tracts  belonging  to  Daniel,  and,  as  already  said, 
the  Homestead  of  Henry.  But  Henry  personally 
owed  nothing  to  Brooke,  and  the  bond  to  Brooke,' 
which  accompanied  the  mortgage,  expressly  sti- 
pulated that  Henry  joined  in  it  and  the  mortgage, 
solely  that  the  Homestead  should  be  security  for 
the  loan  to  Daniel.  Subsequently  Henry  and 
Daniel  conveyed  their,  property  to  a  trustee  to 
sell,  and  pay  liens.  The  trustee  sold*  seveml 
parcels  of  E^niel's  land,  and  as  he  did  so,  the 
plaintiff  Brooke  released  the  lien  of  his  mortgage, 
and  allowed  the  proceeds  of  the  sales  to  be  paid 
to  the  other  liens,  none  of  which  was  prior  to  his, 
and  one  at  least  was  admittedly  posterior.  By 
this  conduct  he  discharged  the  land  of  Henry 
from  its  obligation  to  him. 

But  on  the  facts  averred  in  the  ftetition  Daniel 
was  equally  entitled  to  relief.  As  already  said, 
he  and  Henry  had  conveyed  all  their  real  estate 
to  one  Kendall,  in  trust,  to  sell.  Whether  the 
instrument  was  technically  an  assignment  for 
the  benefit  of  creditors  is  not  material  at  present 
to  inquire.  It  was  a  trust  to  sell,  ^^pay  the  liens 
in  the  order  of  their  priority,*^  settle  other  lia- 
bilities and  pay  over  any  balance  remaining  to  the 
grantors.  Under  it  Kendall  was  a  trustee  for 
the  Kemmerers,  and  his  duty  under  the  very 
terms  of  the  instrument,  was  to  pay  the  liens  iu 
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the  order  of  their  priority.  Instead  of  doing  so, 
he  sold  from  time  to  time,  paid  liens  out  of  their 
order,  and  plaintiffnot  only  permitted  but  actively 
assisted  him  in  so  doing,  by  releasing  his  first 
lien  on  the  lands  sold,  and  yet  allowing  the  pro- 
ceeds to  go  to  other  liens,  none  of  which  were 
superior  to  his,  and  kt  least  one  inft^rior.  It  is 
alleged  in  the  petition,  and  the  depositions  seem 
to  sustain  the  allegation,  that  without  touching 
Henry's  Homestead,  and  also  leaving  untouched 
portions  of  Daniel's  land,  enough  money  had 
been  realized  by  sales  of  other  parts  to  pay  plain- 
tiflfs  lien  as  well  as  the  others  which  stood  upon 
an  equal  footing  with  it,  and  that  upon  an  ac- 
counting by  Kendall  it  would  appear  that  plaintiff 
bad  been  paid  in  full.  Kendall  did  not  account, 
nor  does  he  seem  to  have  given  any  information. 
On  the  contrary,  he  made  a  fraudulent  and 
colorable  sale  to  one  Harrison,  with  a  nominal 
consideration  of  $21,950,  but  in  reality  without 
the  passage  of  a  cent  of  money,  for  tlie  very  pur- 
pose of  preventing  the  owners  of  the  land  from 
learning  what  he,  their  trustee,  was  doing  with  it. 

In  all  this  the  plaintiff,  not  only  acquiesced, 
bat  actively  assisted  by  release  of  his  lien  upon 
parcels  of  the  land  from  time  to  time,  without 
which  the  scheme  could  not  have  been  carried 
out. 

It  is  said  that  Kem merer  (meaning  as  I  under- 
stand it,  Daniel),  was  troublesome  and  impeded 
the  transactions,  and  that  the  scheme  was  the 
only  way  to  facilitate  a  settlement.  It  may  be 
that  the  actions  of  Kendall,  and  the  participation 
of  Brooke  in  them,  are  susceptible  of  an  honest 
explanation,  but  if  so,  it  ought  to  be  made  to  a 
jury,  for  as  the  case  now  appears  explanation  is 
badly  needed. 

Th#  order  discharging  the  rule  to  open  judg- 
ment is  reversed,  the  rule  to  open  judgment  made 
absolute,  and  the  record  remitted  for  further  pro- 
ceedings,, so  much  of  the  fund  in  Court  as  may  be 
applicable  to  this  judgment  to  abide  the  final 
jud<nncnt« 

Opinion  by  Mitchell,  J. 

Subsequently  the  appellee  moved  for  a  re- 
argument. 

May  27, 1889.  The  Court.  On  the  case  as 
presented  we  see  no  reason  to  change  the  views 
heretofore  expressed. 

Should  the  appellant  fail  to  substantiate  his 
version  of  the  transactions,  or  should  the  facts 
appear  in  any  way  materially  different  from  what 
they  are  now  presented,  the  result  may  be  dif- 
ferent. All  we  now  decide  is  that  appellant  has 
made  out  such  a  prima  facie  case  as  entitles  him 
to  a  bearing. 

Be-argument  refused. 

Opinion  by  Mitchell,  J.  s.  h.  t. 


Contmon  ^lleas. 


C.  P.  No.'  I.  May  1889. 

The  Commonwealth  ex  rcl.  Taylor  v. 
Louis  Wagner,  Director,  etc. 

Municipal  claim — Water  pipe — The  City  has  a 
right  to  refuse  permit  for  water  until  the  cost 
of  laying  the  pipe  is  paid^~  There  is  no  pre- 
sumption  of  payment  from  lapse  of  time^  be- 
cause  the  City  cannot  enforce  the  claim  until 
a  demand  is  made  for  the  water — //  is  the  duty 
of  the  owner  of  land  to  show  that  pipes  have 
been  paid  for —  Ordinance  of  January  2g,  iSjJ. 

This  was  a  petition  for  an  alternative  man- 
damus. 

The  petition  set  forth  the  petitioner's  owner- 
ship of  a  lot  in  Germantown  having  a  front  on 
Penn  Street  of  two  hundred  feet.  That  water- 
pipe  had  been  laid  along  Penn  Street  more  than 
twenty-one  years  ago;  that  no  lien  had  been 
filed  against  the  lot  for  the  pipe ;  that  for  many 
years  water  was  supplied  to  a  house  upon  a  por- 
tion of  said  land ;  that  relator  had  applied  to  re- 
spondent for  a  permit  to  connect  with  the  pipe 
in  front,  which  had  been  refused  unless  the  sum 
o(  J354'33  was  first  paid  for  the  said  pipe. 

The  prayer  of  the  petition  was  for  a  manda- 
mus commanding  respondent  to  issue  a  permit 
for  the  introduction  of  the  water  upon  payment 
of  the  cost  of  same,  without  including  the  claim 
for  laying  the  pipe.   . 

The  answer  of  respondent  set  forth  that  the 
pipe  in  front  of  the  relator's  lot  was  laid  in  1856 
by  a  com|)any  known  as  the  Germantown  Water 
Company;  that  in  1866  the  city  became  the 
purchaser  of  this  pipe,  and  of  all  the  franchises 
and  plant  of  the  company  ;  that  no  lien  was  ever 
filed  by  the  city  against  relator's  lot,  because  the 
city  had  no  right  to  do  so.  That  the  books  of 
the  Germantown  Water  Company,  which  are  in 
possession  of  the  city,  show  that  no  payment  fot 
the  pipe  laid  on  Penn  Street  in  front  of  the  re- 
lator's lot  was  made  to  the  company,  nor 
has  any  since  1866  been  made  to  the  city;  that 
permit  to  make  connection  with  the  pipe  was 
refused  under  the  ordinance  of  January  29, 1855, 
as  follows  :^ 

**  No  permit  for  the  use  of  water  shall  be  issued  unless 
at  t)ie  lime  of  application  the  person  or  persons  applying 
shall  exhiliit  ihe  receipt  of  the  proper  office  for  the 
amount  of  the  assessment,  or  other  satisfactory  evidence 
of  the  ^myment  thereof  for  the  exj>ense  of  laying  the 
water-pipe  on  the  premises  for  which  the  permit  is 
requested." 

That  at  the  time  relator  purchased  the  lot  the 
Water  Department  were,  and  had  been  for  some 
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time,  issuing  water-pipe  claim  searches,  and  had 
such  a  search  been  ordered  it  would  have  shown 
thai  the  claim  for  the  frontage  pipe  of  relator's 
lot  had  not  been  paid. 

The  case  was  argued  on  the  petition  and  re- 
turn. 

Thomas  Learning  (Henry  C  Thompson  with 
him),  for  relator. 

There  is  nothing  to  show  that  there  ever  was 
a  promise  to  pay  for  the  frontage  pipe.  Non 
constat^  the  pipe  was  laid  by  the  Germantown 
Water  Co.  gratuitously  to  obtain  consumers  of 
the  water.  The  city  purchased  the  entire  plant, 
subject  to  all  its  contracts  express  or  implied. 

The  fact  that  the  pipe  was  laid  in  1856,  and  no 
attempt  made  to  collect  the  charge,  and  no  asser- 
tion made  of  any  claim  until  1888,  is  sufficient 
presumption  of  payment  to  entitle  relator  to 
a  permit. 

Abraham  M,  Beitler,  assistant  city  ^licitor, 
for  respondent. 

The  city  in  supplying  water,  acts  as  a  private 
individual. 

Saving  Fund  Soc.  v.  City,  7  Casey,  175. 
Lehigh  Water  Co.'s  Appeal,  6  Out.  515. 

Introducing  water  is  not  a  contract,  but  a 
license  which  is  paid  for. 

Smith  V.  Phila.,  31  Smith,  38. 

Cirard  Co.  v,  Phila  ,  4  Weekly  Notes,  557. 

There  is  a  broad  distinction  between  the  lien 
for  water-pipe  collectible  as  a  tax  from  the 
property,  and  the  debt  due  for  the  pipe,  payment 
of  which  can  be  demanded  as  a  condition  pre- 
x:edent  to  the  furnishing  of  water. 
City  V.  Cooke,  6  Casey,  56. 

Lawrence  v.  City  (14  VVeekly  Notes,  421), 
and  City  v,  Matchett  (20  Id.  57),  rested  on  the 
principle  that  the  city  was  estopped  from  assert- 
ing that  the  debt  was  unpaid. 

The  Court.  It  is  admitted  in  this  case  that 
the  water-pipe  in  question  was  laid  more  than 
twenty-one  years  ago,  and  that  no  claim  for  the 
pipe  has  been  presented  to  the  owner  ol  this  lot. 
But  this  is  explained  by  the  fact  that  the  city 
could  make  no  claim  until  the  relator  asked  for 
a  permit  to  connect  with  the  main.  The  city 
not  having  laid  the  pipe  could  not  file  a  lien. 
There  is  no  adverse  possession  upon  which  any 
presumption  can  be  raised  in  a  case  of  this  sort. 
We  see  nothing  therefore  to  require  the  city  to 
show  that  the  pipe  has  not  been  paid  for — it  is 
for  the  relator  to  show  that  it  has. 

Mandamus  refused. 

Opinion  by  Biddle,  J.  w.  w.  w.,  jr. 


©rpljans*  Court. 


Vance's  Estate. 

Decedenfs  estate — Election  of  widow  to  fake 
against  the  will —  Effect  of  on  pecuniary  legacies 
— Rights  of  residuary  legatees  ^-Period  of 
distribution  not  accelerated  by  election  of 
widow. 

The  decedent  left  his  estate  in  trust,  after  the  paym^t  of 
a  small  annuity,  to  pay  the  balance  of  the  entu%  income  to 
his  wido^  for  life ;  and  on  her  death,  after  the  payment  of 
certain  pecuniary  legacies,  to  divide  the  remainder  among 
residuary  legatees.  The  widow  elected  to  take  against  the 
wUl: 

Held^  that  the  pecuniary  legacies  did  not  abate  in  amount 
but  that  the  time  of  their  payment  was  not  accelera- 
ted by  the  determination  of  the  widow  to  take  her  statutory- 
interest,  and  the  principal  amount  of  said  legacies  was  or- 
dered to  be  held  in  trust,  the  income  to  be  paid  to  the  resid- 
uary legatees  until  the  death  of  the  widow — the  period  of 
distribution  provided  in  the  will  of  decedent. 

Sur  exception  to  adjudication. 

The  decedent,  James  Vance,  by  his  last  will 
and  testament,  after  certain  small  bequests,  de- 
vised his  entire  estate  in  trust  to  pay  the  income 
thereof  to  his  wife  for  life,  and  after  her  death  to 
payout  of  the  principal  certain  pecuniary  legacies, 
and  divide  the  residue  among  certain  residuary 
legatees.  The  widow  elected  to  take  her  statu- 
tory share  against  the  terms  of  the  will  which  (as 
the  decedent  did  not  leave  children)  amounted 
to  one-half  the  estate. 

Before  the  Auditing  Judge  (Ferguson,  J.),  it 
was  claimed  on  behalf  of  the  residuary  legatees 
that  as  by  the  election  of  the  widow  the  residu- 
ary estate  was  diminished  one-half  in  amount 
the  pecuniary  legacies  should  abate  in  like  pro- 
portion. 

The  Auditing  Judge  sustained  this  conclusion 
of  the  residuary  legatees,  and  ordered  a  distribu- 
tion in  which  the  amount  of  the  pecuniary  legacies 
was  reduced  one-half.  To  this  finding  of  the 
Auditing  Judge  exceptions  were  filed  on  behalf  of 
the  specific  legatees. 

Edward  F,  Hoffman^  f  Rodman  Paulj  and 
A,  Sydney  Biddle  (  William  C,  Hannis  zxsA  Joseph 
T  Bunting  with  them,  and  Alexander  Simpson, 
Jr,y  for  the  executors),  for  exceptants. 

There  is  no  case  decided  by  the  Supreme 
Court  which  goes  the  length  of  holding  that  the 
amount  of  the  pecuniary  legacy  will  be  reduced  if 
there  is  sufficient  funds  in  the  residuary  estate  to 
pay  the  pecuniary  legacies  in  full.  Taylor's  Estate, 
(5  Phila.  218)  is  directly  in  conflict  with  Casca- 
den*s  Estate  (8  Id.  582). 

The  residuary  legatees  would  be  benefited  un- 
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duly  if  the  doctrine  of  Young's  Appeal  (12  Out. 
17)  should  be  applied  in  this  case. 

Edward  W,  Magill^  contra. 

It  is  undecided  by  the  Supreme  Court  that  the 
death  of  the  widow  does  not  accelerate  the 
period  of  distribution  so  far  as  the  pecuniary 
legatees  are  concerned.  The  amount  of  the  pecu- 
niary legacies  should  be  held  in  trust  the  interest 
to  be  paid  to  the  residuary  legatees  till  the  time 
of  distribution  provided  by  the  will — the  death 
of  the  widow. 

Young's  Appeal,  12  Out.  17. 

March  2,  1889.  The  Court.  Though  much 
can  be  said  in  favor  of  the  view  taken  ty  the 
Auditing  Judge,  supported  as  it  is  by  the  opin- 
ion of  so  able  a  jurist  as  Judge  Oswald  Thomp- 
son, in  Taylor's  Estate  (5  Phila.  218),  we  are 
not  convinced  that  the  general  legacies  can  be 
called  upon  to  abate  while  there  is  any  personal 
estate  applicable  to  their  payment,  especially 
where,  as  here,  the  residuary  legatees  are  also 
residuary  devisees,  andassuchare  benefited  by  the 
election  of  the  widow  to  take  against  the  will, 
and  the  consequent  acceleration  of  their  estate 
in  one-half  of  the  lands,  with  no  lessening  of 
their  right  to  the  other  half  at  her  death.  Even  as 
between  legacies  of  the  same  class,  abatement 
does  not  take  place  as  against  those  in  favor  of 
whom  the  will  discloses  an  intention  to  give  a 
preference  (see  Bard's  Estate,  8  Sm.  393) ;  and 
a  gift  of  a  residue  implies,  ex  vi  termini^  a  pre- 
ference in  favor  of  those  to  whom  specific 
amounts  are  bequeathed.  The  residue  is  that 
which  is  left  after  all  previous  demands  have 
been  fully  satisfied  ;  and  all  losses  or  diminution, 
arising  from  unexpected  claims  or  shrinkage  of 
values,  must,  logically,  fall  upon  it.  Such  con- 
tingencies are  supposed  to  present  themselves  to 
the  mind  of  the  testator,  and  in  the  absence  of  evi- 
dence of  an  intention  to  the  contrary,  their  con- 
sequences cannot  be  permitted  to  be  visited  upon 
pecuniary  legatees  in  relief  of  those  to  whom 
nothing  is  given  until  the  former  have  been 
paid  in  full.  It  is  not  easy  to  see  why  the  result 
should  be  different  where  the  change  of  circum« 
stances  arises  from  the  election  of  a  widow  to 
take  against  the  will  of  her  husband,  a  right  se- 
cured to  her  by  Act  of  Assembly,  and  more  nat- 
urally, therefore,  in  the  contemplation  of  the 
testator  than  either  of  the  contingencies  above 
referred  to.  It  is  true  that  in  the  somewhat,  but 
not  altogether  similar  case  of  a  loss  arising  from 
the  devastavit  of  an  executor.  Lord  Cowper,  in 
Dyose  v.  Dyose  (i  P.  Wms.  305),  held  that  the 
residuary  legatees  were  entitled  to  share  with 
the  pecuniary  legatees  according  to  the  propor- 
tions existing  at  the  death  of  the  testator ;  but 
this  case  has  been  condemned  by  Lord  TiiUR- 
Low,  in  Fonnereaut^.  Poyntz  (i  Bro.  C.  C.  478), 


and  Humphreys  v.  Humphreys  (2  Cox,  186), 
and  by  Sir  William  Grant,  in  Page  v.  Leaping- 
well  (18  Vesey,  466);  see  also  Willmott  v, 
Jenkins  (i  B.  401)  ;  Baker  v.  Farmer  (L.  R.  3 
Ch.  537).  There  may,  of  course,  be  cases,  as 
in  Ex  parte  Chadwin  (3  Swanst.  380),  where 
by  reason  of  the  act  of  the  pecuniary  legatee  in 
becoming  party  to  the  devastavit  he  may  be  re- 
duced to  a  mere  footing  of  equality  with  the 
residuary  legatee ;  but  such  cases  are  exceptional 
(Theobald  on  Wills,  461). 

But  does  the  question  of  abatement  now  arise  ? 
The  election  of  the  widow  to  take  against  the 
will  only  changes  its  provisions  to  the  extent 
that  they  interfere,  or  are  inconsistent  with  such 
election  ;  iti  all  other  respects  the  rights  of  the 
parties  taking  under  the  will  are  unaffected. 
Residuary  legatees  are  entitled  to  any  benefit 
that  may  accrue  by  reason  of  lapse  of  legacies  or 
failure  to  become  operative  of  any  of  the  provi- 
sions, just  as,  on  the  other  hand,  they  must  bear 
any  loss  arising  from  a  changed  state  of  circum- 
stances. Qui  sentit  onus^  sentire  debet  et  comma- 
dum.  When  the  residuary  legatee  is  nomina- 
ted generally  (Williams  on  Executors,  1458),  he 
is  entitled  in  that  character  to  whatever  may  fall 
into  the  residue  after  the  making  of  the  will,  by 
lapse,  invalid  disposition,  or  other  accident.  **  It 
has  long  been  settled,"  said  Sir  Wiluam  Grant, 
in  Cambridge  v.  Rous  (8  Vesey,  25),  **  that  a 
residuary  bequest  of  personal  estate  (it  is  other- 
wise as  to  real)  carries  not  only  everything  not 
disposed  of,  but  everything  that  in  the  event 
turns  out  not  to  be  disposed  of.**  (See  also 
James  v.  James,  4  Paige,  115;  Van  Kleeck  v,. 
Reformed  Dutch  Church,  6  Paige,  600.) 

Here  the  will  gives  the  income  of  the  entire 
estate  to  the  testator's  widow  for  life,  and  by 
reason  of  her  election  to  take  against  it,  the  one- 
half  of  the  life  estate  so  given,  being  undisposed 
of  until  her  death,  goes  necessarily  under  the 
principles  referred  to,  to  the  residuary  legatees, 
for  the  specified  period.  This  was  the  precise 
point  decided  by  Chancellor  Walworth,  in  James 
V,  James,  supra.  The  pecuniary  legacies  do  not 
become  payable  until  the  widow's  death,  and 
the  legatees  have  no  right,  as  against  the  residu- 
ary legatees,  to  call  for  present  payment.  It  is 
true  where  the  estate  is  given  to  a  widow  for 
life  with  remainder  to  children  (as  in  Rogers's 
Estate,  16  Weekly  Notes,  228),  or  other  per- 
sons, the  remainder  is  accelerated,  as  a  matter  of 
course,  where  the  former  takes  against  the  will, 
to  the  extent  that  it  is  not  defeated  by  such  elec- 
tion ;  but  this  principle  has  no  application  to  the 
case  of  pecuniary  legacies  given  at  a  future  date, 
though  there  may  be  an  intervening  estate  which 
fails.  Such  a  case  is  in  all  respects  analogous  to 
that  of  legacies  given  after  a  provision  for  accu- 
mulation which  contravenes  the  statute,  which 
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are  not  accelerated  by  the  failure,  thus  caused,  of 
the  particular  estate.  (Green  v,  Gascoyne,  4  D. 
J.  &  S.  565  ;  Ellis  V,  Maxwell,  3  B.  587  ;  Attor- 
ney-General  v,  Poulden,  3  Ha.  555  ;  Grim's 
Estate,  12  Weekly  Notes,  354;  Grim's  Ap- 
peal, 13  Out.  391.) 

It  is  at  least  well  settled  that  where  the  pro- 
visions of  a  will  are  interfered  with  by  the  elec- 
tion of  one  having  a  paramount  right  to  take 
against  it,  equity  will  sequester  the  testamentary 
gift  to  the  person  so  taking,  in  order  to  secure 
compensation  to  those  whom  such  election  dis- 
appoints (Story's  Eq.,  sections  1082,  1083,  etc.; 
Gretton  v.  Haward,  i  Swanst,  441).  In  such 
case  **  Courts  of  Equity  will  treat  the  substituted 
devise,  not  as  an  extinguished  title,  but  as  a  trust 
in  the  devisee  for  the  benefit  of  the  disappointed 
claimants,  to  theamount  of  their  interest  therein." 
The  doctrine  has  been  fully  applied  in  Pennsyl- 
vania for  the  benefit  of  persons  disappointed  by 
the  election  of  the  widow  of  the  testator  to  take 
against  the  husband's  will  (Sandoe's  Appeal, 
15  Smith,  314;  Brubaker's  Appeal,  Id.  317; 
Young's  Appeal,  12  Out.  17,  etc.). 

Of  course  the  first  inquiry  is,  who  are  the  dis- 
appointed persons ;  for  the  sequestering  is  only 
for  the  purpose  of  securing  compensation  to 
them;  and  here,  assuming  that  the  pecuniary 
legatees  cannot  be  made  to  abate  with  the  re- 
siduary legatees,  it  is  clear  that  the  former,  if 
payment  at  the  widow's  death  is  secured  to  them, 
are  not  affected  at  all  by  her  election  to  take 
against  the  will.  In  the  meantime  the  income 
will  go  to  the  residuary  legatees  towards  compen- 
sation for  the  loss  of  one-half  of  the  principal  of 
the  personal  estate  which  such  election  has  taken 
from  them.  The  case  of  Young's  Appeal,  SNpra, 
is,  in  principle,  identical  with  that  now  before 
us.  There  present  payment  was  refused  to  the 
pecuniary  legatees,  and  the  income  of  the  sum 
set  apart  for  their  payment  at  the  widow's  death, 
was  applied  to  the  payment  of  annuities,  instead 
of  throwing  such  payment  upon  the  residuary 
legatees.  This,  it  was  said  by  Judge  Sterrett, 
in  affirming  the  decree,  worked  no  injury  to  any 
of  the  complaining  legatees.  "By  the  terms  of 
the  will  their  legacies  are  not  payable  until  the 
death  of  the  widow,  and  what  right  have  they  to 
demand  payment  in  advance  of  the  time,  so  long 
as  there  are  disappointed  beneficiaries  who  in 
equity  should  be  compensated?"  In  the  opinion 
of  the  Court  below  this  was  stated  somewhat 
more  fully  by  Judge  Hawkins:  **  Their  amount 
is  not  reduced,  and  the  legatees  and  devisees  are 
not  injured  by  the  widow's  election.  They  are 
not  therefore  disappointed  legatees,  do  not  re- 
quire compensation,  and  have  no  equitable  right 
to  have  the  benefit  intended  for  the  widow 
sequestered  for  them.  Moreover,  even  if  the 
whole   income  arising    from  the   legacies  and 


devise  during  the  widow's  lifetime  should  be 
sequestered  to  secure  compensation  to  disap- 
pointed legatees,  it  would  but  carry  into  effect 
the  intention  of  the  testator  that  their  enjoyment 
should  be  postponed  until  after  her  death. 
Whilst  it  is  evident  that  the  amount  which  it  was 
intended  the  residuary  legatees  should  receive  is 
largely  reduced,  that  they  are  the  disappointed 
legatees,  and  if  the  annuity  is  charged  upon  their 
legacies  it  would  to  a  still  greater  extent  defeat 
the  intention  of  the  testator." 

It  may  be  under  the  Act  of  Assembly  which 
permits  possession  to  be  given  to  tenants  for  life 
of  personal  property  upon  the  entry  of  security 
for  the  protection  of  future  interests,  that  the 
residuary  legatees  are  entitled  to  demand  pos- 
session upon  the  entry  of  such  security;  but 
without  passing  upon  this  question,  we  now 
direct  that  there  be  retained  in  the  hands  of  the 
executors  a  sum  sufficient  to  pay  in  full  the  pecu- 
niary legacies  given  at  the  widow's  death ;  the 
amount  to  be  duly  invested,  and  the  income, 
until  the  time  at  which  the  legacies  become  so 
payable,  paid  to  the  residuary  legatees  according 
to  their  respective  interests. 

It  was  suggested  that  the  entire  personal  estate 
passing  under  the  will  should  be  thus  held  in 
trust  while  the  widow  lives;  but  as  residuary 
legatees  are  entitled  to  all  except  what  is  given 
specifically,  and  as  they  are  all  sui juris,  or  duly 
represented,  a  trust,  except  to  the  extent  required 
for  the  protection  of  the  pecuniary  legatees, 
would  be  inoperative. 

We  see  no  reason  for  differing  with  the  Audit- 
ing Judge  with  regard  to  the  subject  of  com- 
missions. For  services  such  as  have  been  re- 
quired on  the  part  of  these  executors,  covering 
a  period  of  less  than  eighteen  months,  an  allow- 
ance of  $12,426.19 — in  addition  to  $1053.77 
upon  income — cannot  be  considered  illiberal ; 
more  especially  as  the  question  as  to  the  com- 
pensation to  be  allowed  for  services  rendered  in 
the  collection  of  the  outstanding  asset,  as  to 
which  it  is  said  there  has  been  more  than  the 
usual  amount  of  trouble,  is  left  for  determination 
upon  the  settlement  of  a  future  account.  The 
exceptions  upon  this  point  are  dismissed. 

The  adjudication  will  be  modified  in  con- 
formity with  this  opinion. 

Let  the  necessary  decree  be  prepared  by 
counsel. 

Opinion  by  Penrose,  J.  e.  f.  h. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


^75 


Murray's  Estate. 


April,  1889. 


Decedenfs  estate —  Claim  for  services  rendered 
Jo  decedent  presented  after  death — Evidence 
necessary  to  sustain — Promise  of  compensation 
therefor  must  be  definite. 

Claims  against  dead  men's  estates,  resting  entirely  in 
parol,  based  largely  upon  loose  declarations,  presented 
generally  years  after  the  services  were  rendered,  and 
when  the  lips  of  the  party  principally  interested  are  closed 
in  death,  require  the  closest  and  most  careful  scrutiny  to 
prerent  injustice  being  done. 

Testatrix  divided  her  estate  into  two  parts,  one  of 
which  she  devised  to  her  daughter  M.  and  ihe  other 
half  to  her  daughter  E.  or  her  issue  in  case  of  her  death, 
and  provided  that  if  E.,  who  had  been  absent  and  unheard 
of  for  several  years,  should  not  be  found  within  two  years 
of  the  death  of  testatrix,  *<  diligent  inquiry  having  been 
made  by  my  executors,  who  are  to  be  allowed  a  reason- 
able sum  for  their  expenses  therein,"  then  her  share 
should  go  to  M  : 

Held,  that  the  expenses  provided  for  were  to  be  paid 
out  of  the  share  devised  to  £.  and  not  to  be  allowed  out 
of  the  estate. 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  the  executors  of 
testatrix  a  claim  was  presented  for  nursing  and 
housework  rendered  to  the  decedent  for  four 
separate  periods,  covering  several  weeks  during 
as  many  years,  which  claim  was  disallowed  by 
the  Auditing  Judge,  Ferguson,  J.,  whereupon 
exceptions  were  filed. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court. 

James  B.  McCarren^  for  claimant. 

Albert  D.  IVi/son,  for  accountant. 

Waiter  George  Smith,  for  legatee. 

April  27,  1889.  The  Court.  The  Auditing 
Judge  correctly  characterized  the  claim  in  this 
case  as  one  against  whose  integrity  every  pre- 
sumption arises,  because  it  was  not  presented 
until  after  the  death  of  the  party  charged, 
and  because  the  services  upon  which  it  was 
based  are  such  as  are  customarily  paid  for  at 
stated  intervals.  It  was  for  nursing  and  house- 
work, for  four  separate  periods,  one  of  60  weeks, 
beginning  August  i,  1883,  another  of  30  weeks, 
from  March  i,  1885,  another  of  15  weeks,  flom 
April  I,  1886,  and  another  of  26  weeks,  from 
starch  I,  1887.  These  dates  were  fixed  by  a  son 
of  the  claimant,  who  was  a  lad  of  thirteen  when 
the  services  began,  and  whose  testimony  was  so 
manifestly,  and  even  grotesquely  false,  that  no 
jury,  except  one  chosen  from  a  panel  of  lunatics, 
would  seriously  consider  it  for  a  moment.  This 
view  was  taken  by  the  Auditing  Judge,  who  de- 
clared that  he  would  have  felt  more  confidence 
in  the  honesty  of  the  claim  if  this  particular  wit- 


ness had  not  been  produced.  The  labors  which, 
in  the  joint  capacity  of  nurse  and  housekeeper, 
the  claimant  is  alleged  to  have  performed,  could 
not  have  consumed  her  whole  time,  because  they 
did  not  prevent  her  from  attending  to  her  own 
house  and  her  own  family.  It  was  testified  that 
she  kept  the  house  of  the  decedent  in  order  and 
prepared  her  food.  How  onerous  these  duties 
were  may  be  conjectured  from  the  fact  that  the 
house  contained  only  three  rooms,  whose  sole 
occupant  was  the  decedent,  and  that  the  meals, 
according  to  the  statement  of  the  single  witness 
who  described  them,  consisted  of  a  cup  of  tea 
and  a  boiled  egg.  It  was  also  said  by  the  wit- 
nesses that  the  claimant  nursed  the  decedent, 
but  no  hint  was  given  of  the  character  or  extent 
of  that  service,  and  the  truth  seems  to  have  been 
that  the  testatrix  required  no  nursing.  She  was 
old  and  feeble,  but  she  was  never  bed-ridden, 
was  able  to  walk  about  and  seldom  or  never  con- 
sulted a  doctor.  It  was  conceded  that  during 
the  intervals  between  the  dates  assigned  to 
claimant's  services  she  lived  with  one  or  another 
of  her  own  children  and  that  she  died  in  the 
home  of  a  daughter.  It  is  not,  of  course,  in- 
credible that  the  services  covering  the  apochry- 
phal  periods  of  the  claim,  and  which  were 
spread  over  five  years,  were  rendered  without 
any  compensation  and  with  the  vague  expecta- 
tion of  payment  after  the  death  of  the  party 
whom  they  benefited ;  but  it  is  highly  improb- 
able. It  is  improbable,  in  the  first  place,  that 
after  caring  for  the  decedent  for  more  than  a 
year,  without  pay,  the  claimant  would  soon 
afterwards  resume  her  labors  and  continue  them 
gratuitously  for  six  months  longer  and  then  re- 
peat the  process  for  two  succeeding  years.  Simi- 
lar instances  of  child-like  trust  in  a  future  reward 
may  actually  exist  but  they  are  never  disclosed 
until  death,  as  in  this  case,  has  taken  away  the 
beneficiary,  and  with  her  the  opportunity  for  de- 
nying the  service.  These  considerations  led  to 
the  rejection  of  a  claim  of  this  character  in  Volde- 
mar's  Estate  (45  Legal  Intell.  4).  There  was, 
moreover,  strong  presumptive  proof  that  the 
labor  was  paid  for  in  the  lifetime  of  the  decedent. 
The  latter  owned,  besides  her  own  dwellings, 
two  adjoining  houses,  in  one  of  which  the 
claimant  resided  as  her  tenant.  *  No  proof  was 
offered  that  any  rent  was  paid  for  this  house;  on 
the  contrary  the  agent  of  the  decedent  testified 
that  he  collected  the  rent  of  the  third  house 
only.  Whether  the  claimant  paid  rent  or  not, 
however,  is  immaterial,  the  presumption  against 
her  demand  being  in  either  case  equally  strong. 
She  would  hardly  continue  to  pay  rent  during  a 
term  of  five  years  to  a  landlady  who  was  steadily 
becoming  more  and  more  her  debtor;  and  if 
she  paid  no  rent  it  was  because  her  services  had 
been  accepted  as  an  equivalent.     The  decedent, 
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it  is  true,  said  to  one  or  two  persons  that  the 
claimant  would  be  paid  after  her  death ;  but  these 
declarations  were  made  in  the  absence  of  the 
claimant  and  they  specified  no  particular  service 
and  no  amount  of  compensation.  On  this  point 
it  may  be  well  to  cite  the  language  of  Green, 
J.,  in  Wall's  Appeal  (i  Amer.  471):  **  Claims 
of  this  nature  against  dead  men's  estates,  resting 
entirely  in  parol,  based  largely  upon  loose  dec- 
larations, presented  generally  years  after  the  ser- 
vices in  question  were  rendered  and  when  the 
lips  of  the  party  principally  interested  are  closed 
in  death,  require  the  closest  and  most  careful 
scrutiny  to  prevent  injustice  being  done.  We 
cannot  too  often  repeat  the  cautions  we  have  so 
frequently  uttered  upon  this  subject  and  we  feel 
that  the  present  occasion  is  one  which  demands 
both  their  repetition  and  their  application." 
Observations  to  the  same  effect  and  equally 
strong  were  made  by  the  same  Judge  in  Ulrichz^. 
Arnold  (5  Crum.  170).  See  further,  as  to  the 
force  of  such  declarations,  Candor's  Appeal  (5 
W.  &  S.  513);  Leidig  v.  Coover  (11  Wr.  534); 
Graham  v.  Graham's  Executors  (10  Cas.  475)  ; 
Pollock  V.  Ray  (4  Nor.  428).  We  think  that 
the  claim  should  be  rejected. 

The  testatrix,  after  dividing  her  residuary 
estate  into  halves,  provided  by  will  as  follows ; 
'*  The  one  of  which  equal  parts  I  give  and  be- 
queath to  my  daughter  Ellen  or  Helen,  or  her 
issue  in  event  of  the  death  of  said  Ellen,  and 
provided  that  as  said  Ellen  has  been  absent  and 
unheard  of  for  a  number  of  years,  if  the  said 
Ellen  or  her  issue  be  not  found  before  the  ex- 
piration of  two  years  from  the  time  of  my  death 
(diligent  inquiry  having  been  made  by  my  ex- 
ecutors, who  are  to  be  allowed  a  reasonable  sum 
for  their  expenses  therein),  then,  in  such  case, 
the  said  share  so  hereby  given  shall  go  to  and  be 
given  to  my  daughter  Mrs.  Mary  Furey,"  to 
whom  she  bequeathed  and  devised  the  remaining 
half.  She  died  October  8,  1887.  Here  was  a 
present  gift  to  Mrs.  Furey,  of  one-half  of  the 
existing  residue.  That  it  was  not  to  be  burdened 
with  any  part  of  the  expenses  of  the  inquiry  for 
the  missing  daughter  would  seem  to  be  clear,  be- 
cause those  expenses  could  not  well  be  ascertained 
in  advance,  and  because  they  were  justly  payable 
by  the  party  in  whose  interest  they  were  to  be 
incurred.  The  distribution,  ordered  by  the  ad- 
judication, by  which  one  moiety  was  awarded  to 
Mrs.  Furey,  and  publication  was  directed  as  to 
the  other,  at  the  cost  of  the  second  legatee,  was 
therefore  correct.  The  exceptions  to  the  allow- 
ance of  the  claim  of  Mrs.  Lane  are  sustained,  and 
the  other  exceptions  are  dismissed. 

Opinion  by  Ashman,  J.  w.  c.  s. 


Bond's  Estate. 


March,  1889. 


Wills — Bequest  to  married  woman  for  her  sole 

and  separate  use — Heid^  to  create  a  trusty  valid 

during  coverture ^  and  to  render  necessary  the 

appointment  of  a  trustee. 

Sur  exceptions  to  adjudication. 

Before  the  Auditing  Judge,  Hanna,  P.  J.,  the 
following  facts  appeared:  The  testatrix,  Mary 
A.  Bond,  died  December  19,  1886,  leaving  a 
will  duly  proved  after  her  decease,  wherein  she 
directed  her  executor  to  pay  and  distribute  her 
residuary  estate,  inter  aiia,  as  follows:  **To 
Mary  Bond,  wife  of  my  son  Thomas  Bond,  one- 
fifth  part  for  her  sole  and  separate  use." 

In  ihaking  distribution  of  the  estate,  the  Audit- 
ing Judge  awarded  the  said  one-fifth  **  to  a  trus- 
tee to  be  appointed  for  Mary  Bond,  wife  of 
Thomas  Bond,"  saying  in  the  adjudication:  «*The 
award  to  a  trustee  for  Mary  Bond  of  the  one- 
fifth  share  bequeathed  to  her  is  for  the  reason 
that  it  was  the  intention  of  the  testatrix  to  pro- 
tect it  from  the  use  and  control  of  her  husband. 
She  is  a  married  woman,  and  it  can  only  thus  be 
preserved  for  *her  sole  and  separate  use.'  The 
trust,  of  course,  is  only  during  coverture.  If  the  tes- 
tatrix intended  her  son  to  have  this  one-fifth  share 
the  bequest  would  be  to  him  and  not  to  his  wife." 

Exceptions  to  this  distribution  were  filed  on 
behalf  of  the  said  Mary  Bond. 

Joseph  Z.  Tull,  for  exceptant. 

Kiniey  J,  Tener,  contra. 

March  30,  1889.  The  Court.  That  the 
gift  of  an  entire  estate  may  be  fettered  with  a 
trust  which  shall  take  from  the  owner  its  control 
during  life  or  some  less  period,  is  well  settled. 
The  protection  of  the  beneficiary  from  his  own 
acts  or  the  acts  of  another,  of  which  cases  a 
spendthrift  son  and  a  woman  married  or  con- 
templating marriage  are  instances,  may  justify 
the  interposition  of  a  trust  which  would  other- 
wise be  obnoxious  to  the  principle  that  a  less 
estate  will  merge  into  a  greater,  in  the  same  per- 
son. In  Warden  v,  Lyons  (3  Crum.  396),  a 
trust  for  the  separate  use  of  a  married  woman 
was  held  good,  although  it  had  for  its  sole  pur- 
pose a  temporary  immunity  against  incumbrances 
during  the  passage  of  the  title  to  the  grantee  in 
fee.'  In  the  will  now  under  review,  the  testatrix 
directed  the  executor  to  pay  a  share  of  the  re- 
siduary estate  to  the  legatee,  a  married  woman, 
for  her  sole  and  separate  use.  The  Auditing 
Judge  properly  held  that  this  created  a  trust 
which  was  valid  during  the  continuance  of  the 
coverture,  and  he  was  sustained,  among  other 
cases,  by  Sheets's  Estate  (2  P.  F.  S.  257); 
Lightner's  Appeal  (11  Weekly  Notes,  181), 
and  Ward's  Estate  (13  Id.  282). 

The  exception  is  dismissed. 

Opinion  by  Ashman,  J.  c.  k.  z. 
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Vol.  XXIV.]     FRIDA  y,  JUL  Yj,  i88g.       [No.  10. 

Supreme  €ourt 


Jnlj  '89,  97,  98,  99.  June  5,  1889 

In  re  Application  of  Prospect  Brewing 
Company. 

Wholesale  liquor  licenses — Act  of  May  24, 
1887 — Construction  of- — Powers  of  Courts  of 
Quarter  Sessions — Discretion — Certiorari — 
Mandamus — Practice-^Sufficiency  of  return 
— Evidence, 

The  Court  of  Quarter  Sessions  in  granting  lioenses 
to  wholesale  liquor  dealers,  bottlers,  and  brewers 
nnder  the  Act  of  Maj  24,  1887  (P.  L.  194),  has  not  the 
large  discretion  conferred  upon  it  by  the  Act  of  May 
13, 1887  (P.  L.  108),  relating  to  lioenses  for  the  sale  of 
liquors  at  retail.  The  discretion  conferred  by  the 
former  Act  is  a  qualified  limited  discretion  and  must 
be  confined  to  the  inquiry  whether  the  applicant  for 
s  wholesale  license  possesses  the  necessary  qualifica- 
tions for  a  license  required  by  the  laws  previously  in 
force  as  to  the  granting  of  such  licenses,  viz.,  whether 
be  is  a  citizen  of  the  United  States,  of  temperate  habits, 
and  of  good  moral  character.  When  no  remonstrance 
or  objection  is  made  alleging  that  the  petitioner  is  dis- 
qaalified  for  either  of  the  reasons  above  stated  the 
Court  is  bound  to  grant  a  license,  and  if  in  such  case 
the  application  is  refused  the  Supreme  Ck>urt  will 
direct  by  mandamus  the  license  to  be  granted. 

Where  upon  the  filing  of  an  application  for  a  whole- 
tale  license  as  aforesaid  no  remonstrance  or  objection 
is  made  upon  the  record,  there  is  no  issue  before  the 
Court,  and  the  Court  has  no  power  to  proceed  upon 
the  hearing  of  the  case  with  an  inquiry  as  to  mat- 
ters of  fact  not  at  issue. 

A  return  to  a  writ  of  alternative  mandamus  must  be 
framed  with  oertainty  to  the  greatest  possible  in- 
tent, inasmuch  as  it  cannot  be  traversed.  It  will 
therefore  invariably  be  strictly  construed. 

The  Judges  of  the  Court  of  Quarter  Sessions  having 
refused  an  application  for  a  wholesale  liquor  license 
under  the  Act  of  May  24,  1887  (P.  L.  194),  to  which 
no  remonstrance  or  objection  had  been  made,  a  writ  of 
alternative  mandamus  was  issued  by  the  Supreme 
Court  directed  to  them,  to  which,  they  made  return 
that  they  had  considered  whether  the  applicants  were 
eitizeus  of  the  United  States,  of  temperate  habits,  of 
good  moral  character,  and  fit  persons  to  receive  a 
Ikense: 

Btld,  that  the  Court  had  no  right  to  inquire  as  to 
tbe  fitness  of  the  persons  to  receive  the  license,  and  that 
in  that  respect  the  return  was  insufficient. 

In  the  above  case  the  relators  set  forth  certain  evi- 
dence adduced  before  the  Court  relative  to  the  sale  by 
than  of  a  certain  form  of  beer  called  **  ambrosia ^^^  oon- 
Wning  a  very  small  percentage  of  alcohol.  The  re- 
turn of  the  Judges  set  forth  that,  '*  the  statement  of 


testimony  made  in  the  petition  of  the  relators  was  in- 
competent, inaccurate,  and  misleading,**  and  further 
set  forth  that  *Uhe  Court  had  found  that  said  parties 
had  brewed  said  '  ambrosia*  and  sold  the  same  to  nu- 
merous unlicensed  dealers  who  had  been  induced  to 
purchase  the  same  by  false  representations  of  the  re- 
lators as  to  the  character  of  the  article:  '* 

Held^  that  the  retiirn  was  clearly  insufficient  in- 
asmuch as  it  did  not  set  forth  in  what  respect  the  evi- 
dence contained  in  the  petition  was  inaccurate  and 
misleading,  and  also  because  the  company  was,  under 
the  license  which  it  held,  entitled  to  sell  to  any  one 
willing  to  buy,  licensed  or  unlicensed  ;  and  also  be- 
cause said  return  failed  to  state  what  false  representa- 
tions were  made  as  to  the  character  of  the  beer. 

lu  the  above  case  the  Judges  of  the  Court  of  Quarter 
Sessions  made  return  generally  (a)  that  the  company 
applicant  had  conducted  its  business  in  violation  of 
law  ;  (b)  that  it  was  not  a  fit  person  to  receive  a 
license ;  (c)  that  in  so  far  as  it  was  possible  for  a  corpo- 
ration to  possess  any  moral  character  it  did  not  possess 
a  good  moral  character : 

Held,  that  the  return  was  insufficient,  inasmuch  as 
it  did  not  state  in  what  respect  the  company  had  vio- 
lated the  law,  inasmuch  as  the  question  of  the  fitness 
of  the  applicant  was  not  in  the  discretion  of  the  Court, 
and  because  the  return  in  that  regard  was  evasive, 
and  inasmuch  as  it  is  impossible  for  a  corporation  to 
possess  moral  character,  and  no  averment  was  made 
that  the  officers  and  stockholders  thereof  were  not  of 
good  moral  character. 

In  the  Supreme  Court. 

Mandamus,  at  the  relation  of  the  Prospect 
Brewing  Company  and  the  stockholders  thereof, 
directed  to  the  Judges  of  the  Quarter  Sessions  of 
Philadelphia  County. 

The  petition  and  suggestion  of  the  Prospect 
Brewing  Company  and  the  stockholders  thereof 
for  a  writ  of  mandamus,  as  above,  was  filed  May 
24,  1889,  and  set  forth  an  application  by  the 
company  to  the  Court  of  Quarter  Sessions  of  the 
county  of  Philadelphia  for  the  renewal  of  a  whole- 
sale brewer's  license  under  the  provisions  of  the 
Act  of  May  24,  1887  (P.  L.  194).  The  petition 
set  forth  in  substance  that  an  application  had 
been  presented  in  due  form  and  that  no  objection 
or  remonstrance  had  been  made  thereto ;  that 
the  officei*8  of  the  said  company  were  citizens  of 
the  United  States,  of  good  moral  character  and 
temperate  habits,  and  that  they  had  not  offended 
against  any  license  law  of  the  Commonwealth ; 
that  notwithstanding  the  above  the  Court  had 
refused  to  grant  to  petitioners  a  license  as  ap- 
plied for,  without  asigning  any  reasons  for  such 
refusal.  The  prayer  was  for  a  writ  of  alternative 
mandamus  directed  to  the  Judges  of  the  Court  of 
Quarter  Sessions  to  show  cause  why  the  license 
should  not  be  granted.  The  Court,  on  May  27, 
1889,  granted  a  writ  of  alternative  mandamus. 

The  Judges  of  the  Court  of  Quarter  Sessions 
filed  a  return,  the  substance  of  which  is  set  out 
at  length  ret  the  opinion  of  the  Supreme  Court. 
The  relators  demurred  to  the  return  as  insuffi- 
cient in  law. 
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Furman  Sheppard  and  George  W,  Biddle^ 
for  the  relators. 

John  G.  Johnson^  for  the  Judges  of  the  Court 
of  Quarter  Sessions. 

June  28, 1889.  The  Court.  This  was  a  writ 
of  alternative  mandamus  directed  to  the  Judges 
of  the  Court  of  Quarter  Sessions  of  Philadelphia 
holding  the  License  Court,  commanding  them 
to  show  cause  why  they  should  not  grant  the 
petitioner  a  brewer's  license.  The  petition  upon 
which  the  alternative  writ  was  allowed  sets  forth, 
inter  alioj  that  the  Prospect  Brewing  Company 
is  a  corporation  duly  chartered  under  the  laws  of 
this  State  for  the  purpose  of  the  brewing  of  all 
kinds  of  malt  liquors  and  the  sale  thereof;  that 
the  capital  stock  of  said  corporation  is  $200,000, 
which  has  been  fuU^  paid  up ;  that  its  business 
plant,  consisting  of  real  estate,  apparatus,  utensils, 
and  other  property,  is  of  the  value  of  $630,000 ; 
that  "  the  annual  product  of  the  brewery  of  the 
petitioner,  the  said  company,  is  very  considerable, 
consisting  of  about  thirty -five  thousand  four  hun- 
dred barrels,  of  which  quantity  about  two  million 
bottles  are  bottled  for  domestic  consumption  and 
export,  the  same  being  distributed  by  exportation 
to  Canada,  Mexico,  Porto  Rico,  Rio  Janeiro, 
Buenos  Ayres,  Montevideo,  and  through  the 
United  States  by  means  of  agents  in  San  Fran- 
cisco, California ;  Savannah,  Ga. ;  Charleston,  S. 
C. ;  Charlotte,  Raleigh,  N.  C. ;  Jacksonville,  Fla. ; 
Norfolk,  Richmond,  Va.;  Baltimore,  Md. ;  Cam- 
den, Newark,  Sea  Isle,  Atlantic  City,  N.  J.; 
Boston,  Mass. ;  and  somewhat  less  than  one- third 
of  the  whole  product  is  sold  and  consumed  in  the 
city  of  Philadelphia.  The  said  company  em- 
ploys seventy  workmen  and  employes,  with  an 
annual  wage-list  of  $54,000;  that  for  several 
years  last  past  it  has  been  licensed  as  a  brewer, 
including  the  year  1888;  that  the  petitioner  filed 
its  application  to  the  Court  of  Quarter  Sessions 
of  the  county  of  Philadelphia  for  the  renewal  of 
its  license  for  the  year  beginning  the  first  day  of 
June,  1889,  under  the  provisions  of  the  Act  of 
May  24,  1887,  entitled  *  An  Act  providing  for 
the  licensing  of  wholesale  dealers  in  intoxicating 
liquors;*  .  .  .  that  upon  the  seventh,  eighth, 
and  ninth  days  of  May,  1889,  a  hearing  was  had 
upon  the  said  petition,  and  no  remonstrance  or 
objection,  so  far  as  is  known  to  your  petitioners, 
or  as  appears  by  entries  and  records  of  the  said 
Court,  was  presented  or  made  by  any  one  to  the 
granting  of  the  said  license."  The  petition  then 
proceeds  to  narrate  at  some  length  an  inquiry 
which  occurred  in  Court  upon  the  hearing  as  to 
one  of  the  petitioner's  employes  having  sold  an 
article  of  drink  called  ambrosia,  which  appears  to 
have  been  a  light  form  of  beer.  We  need  not 
give  this  at  length  as  it  is  of  very  little  import- 
ance, and  is  referred  to  hereafter  in  connection 
with  the  return  to  the  writ. 


The  underlying  principle  of  this  case,  that  is, 
the  right  of  a  brewer  or  wholesale  dealer  to  a 
license,  has  been  fully  considered  and  decided 
In  re  Application  of  Mary  E.  Pollard  for  a  whole- 
sale license.  That  was  a  certiorari  to  the  Quar- 
ter Sessions  of  Allegheny  County,  and  the  opinion 
is  now  filed  with  this  case.  I  do  not  propose  to^ 
reargue  the  questions  there  decided.  I  shall  re- 
fer to  them  merely  to  state  the  points  and  rulings 
involved.  We  there  held  that  in  granting  license 
to  wholesale  dealers,  bottlers,  and  brewers  under 
the  Act  of  May  24,  1887  (P.  L.  194),  the  Court 
of  Quarter  Sessions  has  not  the  large  discretion 
conferred  upon  it  by  the  retail  Act  of  May  13, 
1887  (P.  L.  108) ;  that  the  discretion  conferred  by 
the  wholesale  Act  is  a  qualified,  limited  discre- 
tion, and  is  confined  to  the  inquiry  whether  the 
applicant  for  a  wholesale  license  is  a  citizen  of 
the  United  States,  of  temperate  habits,  and  of 
good  moral  character.  As  no  remonstrance  or 
objection  appeared  upon  the  record  of  that  case^ 
alleging  that  the  petitioner  was  disqualified  for 
either  of  the  reasons  above  stated,  we  reversed 
the  order  of  the  Court  below  refusing  a  license,  as 
we  also  did  a  number  of  other  like  cases,  sub- 
mitted at  the  same  time.  It  scarcely  needs  an 
argument  to  show  the  propriety  of  this  ruling. 
If  the  record  does  not  disclose  the  reason  for  the 
refusal  it  would  be  impossible  to  review  the 
action  of  the  Court  below,  either  upon  a  writ  of 
certiorari  or  other  process,  no  matter  how  illegal 
or  even  arbitrary  the  action  of  the  Court  might  be, 
or  how  vast  the  interests  which  are  thus  stricken 
down.  As  to  such  matters  a  Quarter  Sessions 
Judge  would  sit  as  absolute  a  despot  as  the  Em- 
peror of  China.  In  the  case  in  hand  the  value 
of  the  brewery,  with  its  stock,  fixtures,  etc.,  was, 
as  before  stated,  $630,000.  The  refusal  of  a 
license  leaves  the  plant  and  stock  comparatively 
worthless.  The  former  is  of  little  use  for  any 
other  purpose.  Under  such  circumstances  it  is 
but  reasonable  that  the  action  of  the  Court  should 
be  in  such  shape  as  to  be  reviewable  here,  and  to 
show  that  the  refusal  of  the  license  was  the  exer- 
cise of  a  sound  judicial  discretion  expressly  au- 
thorized by  law.  It  follows  from  what  has  been 
said  that  had  this  case  been  brought  here  upon  a 
writ  of  certiorari  it  would  necessarily  have  been 
reversed.  In  this  respect  it  differs  widely  from 
an  application  for  a  retail  license,  and  the  reason 
is,  that  in  the  latter  instance  the  discretionary 
powers  of  the  Court  are  much  broader;  the 
license  may  be  refused  not  only  because  the  Court 
regards  the  applicant  as  an  unfit  person  to  sell 
liquor,  or,  if  fit,  that  his  house  is  not  needed  in 
the  particular  neighborhood  for  the  accommoda- 
tion of  strangers  and  travellers.  The  present 
case,  however,  is  here  upon  an  application  for  a 
mandamus,  which  involves  considerations  not 
referred  to  in  Pollard's  Case. 
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It  is  perhaps  unfortunate  that  in  cases  of  so 
much  magnitude,  involving  very  large  pecuniary 
interests,  no  orderly  mode  of  practice  has  been 
prescribed  by  tlie  Act  of  Assembly  or  adopted 
by  the  Courts.  The  licensing  of  wholesale 
dealers  has  heretofore  been  regarded  so  much  as 
a  matter  of  course,  that  but  very  few  cases  have 
reached  this  Court  under  prior  Acts  of  Assembly. 
In  the  meagre  reports  of  the  one  or  two  cases 
which  have  reached  us  it  is  difficult  to  gather  the 
facts,  and  the  Per  Curiam  opinions  fail  to  show 
that  the  distinction  between  wholesale  and  retail 
dealers  has  ever  been  called  to  our  attention. 
We  do  not  find  anywhere  any  allusion  to  the 
proper  mode  of  procedure  in  the  matter  of  ap- 
plications for  a  wholesale  license.  This  is  the 
first  case  that  has  come  up  under  the  Act  of  May 
24,  1887,  and  a  careful  examination  of  said  Act 
leads  us  to  the  conclusign,  as  we  have  decided  in 
Pollard's  Case,  that  in  the  absence  of  any  remon- 
strance or  objection  upon  the  record,  it  is  the 
doty  of  the  Court  to  grant  a  wholesale  license, 
and  the  objection  must  be  limited  to  the  three 
disqualifications  already  alluded  to.  As  a  matter 
of  practice  such  remonstrance  or  objection  should 
be  in  writing  and  placed  upon  the  record.  In 
such  case  the  action  of  the  Court  below  can  be 
reviewed  here  in  an  orderly  manner.  When  a 
remonstrance  is  filed,  it  forms,  with  the  petition, 
the  pleadings  in  the  case.  There  is  then  an  issue 
of  facts  before  the  Court,  to  be  decided  as  in 
other  cases  upon  the  evidence.  If  the  evidence 
sustains  the  remonstrance  it  is  the  plain  duty  of 
the  Court  to  refuse  license.  That  would  be  the 
exercise  <^  a  lawful  judicial  discretion  with 
which  this  Court  would  hesitate  to  interfere. 
When  the  application  of  the  petitioner  came  up 
for  consideration  in  the  Court  below,  there  was 
neither  remonstrance  nor  objection  upon  the 
record  against  the  granting  of  the  license.  There 
was  no  issue  before  the  Court.  There  was  no 
disputed  question  of  fact  for  it  to  decide,  and  the 
Act  of  May  24,  1887,  does  not  confer  upon  the 
Court  of  Quarter  Sessions  the  powers  of  a  roving 
commission  to  inquire  as  to  matters  not  properly 
before  the  Court,  and  in  no  way  connected  with 
the  petitioner's  right  to  a  brewer's  license.  As 
there  was  no  issue  before  the  Court,  it  follows 
necessarily  that  there  could  have  been  no  legal 
trial,  and  as  there  were  no  disputed  questions 
of  fiict,  there  could  have  been  no  valid  findings 
of  fact.  We  might  well,  therefore,  without  more, 
discard  the  entire  return  of  the  learned  Judges 
of  the  Quarter  Sessions  to  the  writ  of  alternative 
iDandamus.  That  we  may  not  seem  wanting  in 
respect  to  them,  I  will  proceed  to  its  considera- 
tion. And,  first,  I  will  refer  briefly  to  the  princi- 
ples of  law  which  govern  the  return  to  such  writs. 

There  is  no  form  of  pleading  known  to  the  law 
In  which  greater  certainty  is  required  than  in  a  re- 


turn to  a  writ  of  mandamus.  It  requires  not  only 
the  greatest  possible  certainty ;  not  merely  certainty 
to  a  common  intent,  or  certainty  to  a  certain  intent 
in  general,  but  certainty  to  the  greatest  possible 
intent ;  or,  as  it  is  sometimes  called,  certainty  to 
a  certain  intent  in  every  particular.  (King  v. 
Mayor,  1  Lord|  Raym.  559;  Bacon's  Abridg't, 
Mandamus,  1  K. ;  Rex  v.  Liverpool,  2  Burr.  731 ; 
Tapping  on  Mandamus,  893 ;  Harwood  v.  Mar- 
shall, 10  Md.  452  ;  Reichenbach  v.  Ruddach, 
121  Pa.  18 ;  Commonwealth  v.  Commissioners, 
37  Id.  237;  Rex  v.  Maiden,  2  Salk.  431.) 
The  reason  for  this  strictness  is,  that  at  the 
common  law  the  return  could  not  be  traversed. 
However  that  may  be  now  in  some  cases,  the 
rule  is  practically  the  same  in  the  present 
instance.  We  all  agree  that  we  are  bound  by 
the  return  to  the  writ,  and  that  if  it  discloses  a 
sufficient  ground  to  refuse  the  license  we  can  go 
no  further.  It  follows  that  the  common  law  rule 
as  to  the  certainty  of  the  return  must  be  applied. 

Keeping  this  in  view,  and  also  the  fact  that  the 
objections  to  the  petitioner's  application  must  be 
confined  to  the  questions  of  (1)  citizenship,  (2) 
temperate  habits,  and  (3)  good  moral  character, 
I  will  briefly  consider  this  return. 

As  preliminary  the  Judges  say : — 

"  Before  deciding  said  application  said  Court 
deemed  it  to  be  its  duty  to  determine  whether 
the  applicants  were  citizens  of  the  United  States, 
of  temperate  habits,  of  good  moral  character,  and 
Jit  persons  to  receive  a  license.** 

The  first  three  matters  were  proper  subjects  of 
inquiry  ;  if  there  was  objection  made  upon  either 
of  these  grounds,  it  was  the  plain  duty  of  the 
Court  to  hear  the  evidence  and  decide.  As  to 
the  part  of  the  return  I  have  italicized  it  was  a 
matter  with  which  the  Court  had  nothing  to  do  in 
the  case  of  an  applicant  for  a  wholesale  license. 

They  have  nothing  to  do  with  it  because  the 
Act  of  24  May  confers  no  such  power  upon  them. 
It  is  incorporating  into  the  wholesale  Act  a  pro- 
vision of  the  retail  Act. .  The  key  to  the  whole 
difficulty  may  perhaps  be  found  in  this  assumption 
of  a  discretion  in  wholesale  license  which  is  not 
found  in  the  law,  and  is  applicable  only  to  the 
case  of  retailers.  The  fitness  of  a  man  to  have 
a  wholesale  license  depends  upon  his  possessing 
the  three  qualifications  before  mentioned,  not 
upon  the  opinion  of  the  Court  upon  other  matters 
outside  of  them. 

It  appears  that  at  the  hearing  in  the  Court 
below  the  main  question  was  as  to  the  manufac- 
ture and  sale  of  a  mild  form  of  beer  called  am- 
brosia, and  upon  the  petition  for  the  writ  of  al- 
ternative mandamus,  the  petitioner  sets  out  at 
some  length  the  testimony  that  was  given  in  re- 
gard to  it,  with  the  names  of  the  witnesses,  from 
which  it  appeared  that  the  alcholic  strength  of 
the  said  beer  was  from  one  and  a  quarter  to  one 
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and  three  qaartera  per  cent,  only ;  that  Dr.  Henry 
Leffmann  wa8  then  called  as  a  witness  hy  the 
Court,  who  testified  to  having  examined  ambro- 
sia chemically  and  corroborated  the  evidence  of 
the  petitioner  as  to  its  alcholic  strength.  Much 
more  was  alleged  in  the  petition  to  which  it  is 
unnecessary  to  refer.  To  this  matter  the  Court 
below  makes  return  : — 

*<  The  statement  of  testimony  made  in  the 
petition  of  the  relators  is  incompetent,  inaccurate 
and  misleading." 

This  return  under  all  the  authorities  is  clearly  in- 
sufficient. (See  Reichenbach  v,  Ruddach.  supra,) 
In  what  respect  was  it  inaccurate  or  misleading  ? 
Conceding  that  the  respondents  were  not  required 
to  return  the  evidence,  yet  if  they  attempt  to 
negative  an  averment  in  the  petition  by  their  re- 
turn, it  must  be  done  with  the  certainty  required 
in  this  form  of  pleading.  The  return  then  further 
states : — 

"  The  Court  did  find  from  the  evidence,  that 
during  the  year  of  its  license  then  about  to  expire 
the  said  company,  through  its  chief  executive 
officers,  who  had  been  charged  with  the  conduct 
of  its  business,  had  caused  to  be  brewed  an  intox- 
icating malt  liquor  for  the  purpose  of  selling  the 
same  to  unlicensed  dealers  in  the  city  of  Phila- 
delphia, to  be  by  the  latter  again  sold  in  this  city 
in  violation  of  the  laws  of  the  Commonwealth  ; 
that  said  intoxicating  malt  liquor  thus  brewed  by 
said  company  had  been  sold  by  it  to  numerous 
unlicensed  dealers  in  the  expectation  that  the 
same  would  be  sold  by  them  in  this  city  in  vio- 
lation of  law ;  that  through  its  said  officers  said 
company,  by  false  representations  as  to  the  char- 
acter of  said  liquor,  had  induced  divers  unlicen- 
sed dealers  to  purchase  the  same  from  it ;  and 
that  said  liquor  thus  purchased  had  been  sold  in 
the  city  of  Philadelphia  by  said  unlicensed 
dealers." 

It  is  to  be  observed  that  this  return  is  entirely 
outside  of  the  case.  It  has  no  bearing  upon 
either  of  the  three  qualifications  required  for  a 
wholesale  dealer  and  at  best  refers  to  a  rambling 
inquiry  not  properly  before  the  Court.  The  li- 
cense which  the  company  held  authorized  them 
to  manufacture  and  pell  beer  to  any  person  who 
was  willing  to  buy,  licensed  or  unlicensed,  and  it 
must  not  be  forgotten  that  the  particular  beer 
referred  to  was  ambrosia,  which  as  appears  by  the 
averments  in  the  petition,  and  not  specifically 
contradicted  in  the  return,  contains  only  a  little 
over  one  per  cent,  of  alcohol.  The  return  is, 
moreover,  vague  and  uncertain ;  we  are  not  told 
what  false  representations  were  made  by  the  com- 
pany in  regard  to  the  character  of  the  beer,  and 
mere  adjectives  are  entirely  out  of  place  in  a  re- 
turn  to  a  writ  of  alternative  mandamus.  Nor 
does  this  portion  of  the  return  allege  a  violation 
of  any  law  of  this  Commonwealth.     I  have  dwelt 


upon  it  at  greater  length  than  was  necessary  for 
the  reason  that  it  had  evid«^ntly  much  to  do  with 
the  action  of  the  Court  below. 

The  return  then  proceeds  :— 

"The  Court  did  find  (a)  that  the  said  company 
had  conducted  its  business  during  the  year  then 
expiring  in  violation  of  law.  It  did  further  find 
(b)  that  said  company  was  not  a  fit  person  to 
receive  the  license  applied  for;  and  (c)  that  so 
far  as  it  was  possible  for  a  corporation  to  possess 
any  moral  character,  it  did  not  possess  a  good 
moral  character." 

There  are  three  subjects  referred  to  in  this  por- 
tion of  the  return,  and  for  convenience  I  have 
divided  them.  As  to  the  first,  (a)  what  law  has 
the  company  violated  in  the  conduct  of  its  busi- 
ness? The  return  does  not  inform  us.  Instead 
of  facts  we  are  given  a  mere  conclusion  of  law. 
The  averment  is  so  vague  that  it  has  no  force 
whatever.  In  regard  to  the  second  branch,  (b) 
I  have  already  said  that  the  fitness  of  the  com- 
pany to  receive  a  license  is  not  in  the  discretion 
of  the  Court  below,  unless  from  one  of  the  three 
causes  of  disqualification  before  mentioned.  A 
return  generally  that  the  applicant  is  not  a  fit 
person  to  receive  a  brewer's  license,  without 
specifying  for  what  cause,  is  bad  for  uncertainty, 
and  is,  moreover,  evasive.  The  return  does  say, 
however,  (c)  that  **  so  far  as  it  was  possible  for  a 
corporation  to  possess  any  moral  character,  it  did 
not  possess  a  good  moral  character." 

It  is  difficult  to  treat  this  proposition  seriously, 
yet  it  is  the  only  matter  in  this  return  which  even 
gives  color  of  legality  to  the  refusal  of  this 
license.  That  a  corporation — an  invisible,  in- 
tangible thing,  an  artificial  being  created  by  the 
law — can  have  a  character  of  any  kind,  is  a  novel 
proposition.  That  the  learned  Judges  below  so 
regarded  it  is  evident  by  the  qualification  in  their 
return.  But  the  corporation  has  officiab  and  a 
board  of  directors.  If  the  Court  below  had  found 
upon  evidence  and  so  returned  that  said  officers 
and  directors  were  not  of  good  moral  character, 
I  apprehend  the  return  would  have  been  sufficient.' 
At  the  same  time,  I  doubt  whether  any  one  of 
the  learned  Judges  of  the  Court  below  would  have 
been  willing  to  put  his  name  to  a  return  that  the 
officers  and  directors  of  this  corporation  were 
respectively  men  of  bad  moral  character.  The 
return  that  the  corporation  has  not  a  good  moral 
character  is  insensible. 

There  is  nothing  else  in  the  return  which  re- 
quires comment;  our  conclusion  is  that  it  sets 
forth  no  valid  reason  why  the  petitioner  should 
not  be  licensed. 

The  former  writ  was  alternative..  The  writ  of 
peren)ptory  mandamus  is  now  awarded.  It  will 
probably  be  found  unnecessary  to  issue  it. 

Opinion  by  Paxson,  C.  J.  L.  L.,  jr. 

[See  next  oase]. 
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Oct.  'S9, 105-123.  May  23,  1889. 

In  re  Applications  of  Pollard  et  al. 

WhoUsaU  h'qnor  licenses— Act  of  May  24,  1887 
^^Construction  of  powers  of  Court  of  Quarter 
Sessions —  Discretion —  Certiorari-^  Right  of 
review  by  Supreme  Court. 

The  Court  of  Quarter  Sessions  in  granting  licenses  to 
wholesale  liqaor  dealers,  bottlers,  and  brewers  under 
the  Act  of  May  24,  1887  (P.  L.  194),  has  not  the  large 
discTHtion  conferred  npon  it  by  the  Act  of  May  13,  1887 
(P.  L.  108),  relating  to  licenses.for  the  sale  of  liquors 
at  retail.  The  discretion  conferred  by  the  former  Act 
is  a  qualified  limited  discretion,  and  is  confined  to  the 
inqairy,  whether  the  applicant  for  wholesale  license 
is  a  citizen  of  the  United  States,  of  temperate  habits 
and  of  good  moral  character.  Where  no  remonstrance 
or  objection  is  made,  alleging  that  the  petitioner  is 
disqualified  for  either  of  the  reasons  abo^e  stated, 
the  Court  is  bound  to  grant  a  license.  And  if  in  such 
case  the  application  is  refused  the  Supreme  Court  will 
upon  a  certiorari  reverse  the  order  of  the  Quarter 
Sessions. 

The  provision  of  §  2  of  the  Act  of  May  24,  1887  (P. 
L.  194),  that  **  licenses  shall  be  granted  ...  in  such 
manner  as  is  provided  by  existing  laws,"  does  not  by 
implication  vest  in  the  Court  of  Quarter  Sessions  any 
of  the  powers  vested  in  them  by  ihe  Act  of  May  13, 
1S87  (P.  L.  108),  relative  to  licences  for  thesale  of  liquor 
by  retail.  By  **  existing  laws'*  is  meant  the  existing 
laws  in  regard  to  wholesale  licenses.  In  Allegheny 
Oonnty  tlie  law  referred  to  is  the  special  or  local  law 
of  April  3,  1872  (P.  L.  84:^).  The  discretion  of  the 
Court  is  limited  to  the  determination  of  the  question, 
whether  the  applicant  possesses  the  necessary  qualifi- 
cations for  a  license  required  by  the  latter  Act,  viz  : 
whether  he  is  a  citizen  of  the  United  States,  of  tem- 
perate habits  and  of  good  moral  character. 

Where  an  application  for  a  wholesale  license  is  filed 
under  the  Act  of  May  24,  1887,  the  Court  has  no  power 
to  exercise  a  discretion  as  to  whether  the  granting  of 
the  license  is  necessary  for  the  public  accommodation 
in  that  locality.  The  wholesale  liquor  business  has  no 
neocssary  connection  with  the  precise  locality  in  which 
it  is  carried  on,  and  there  is,  therefore,  no  ground  for 
the  conclusion  that  such  a  discretion  was  intended  to 
be  vested  in  the  Court. 

The  Snpreme  Court  possesses  and  exercises  the 
powers  of  the  Court  of  King's  Bench  upon  certiorari  to 
the  Courts  of  Quarter  Sessions,  and  may  inquire  into 
and  determine  the  extent  and  limits  of  the  powers  of 
the  Courts  of  Quarter  Sessions  and  the  regularity  of 
the  exl^rcise  of  such  powers  under  the  Act  of  May  13, 
1887  (P.  L.  108). 

Writs  of  certiorari  to  the  Quarter  Sessions  of 
Allegheny  County. 

These  were  fourteen  writs  of  certiorari  issued 
to  brinfi^  up  the  records  in  the  cases  of  fourteen 
applications  to  the  Quarter  Sessions  of  Allegheny 
County  for  licenses  to  sell  liquors  by  wholetole, 
and  for  bottlers*  licenses. 

The  facts  of  these  cases,  appeared  to  be  as 
follows:  Mary  E.  Pollard  presented  a  petition 
for  a  wholesale   license  on    February  5,   1889, 


together  with  a  bond  as  required  by  the  rules  of 
Court.  No  objections  were  filed  to  the  application. 
In  April,  1889,  the  case  came  on  for  a  hearing. 
On  April  22,  1889,  the  Court  refused  the  appli- 
cation, and  subsequently  on  May  9, 1889,  refused 
an  application  for  a  rehearing.  Three  other  ap- 
plications for  wholesale  licenses  were  presented 
by  the  L.  H.  Harris  Drug  Co.,  Joseph  Fleming 
&  Son,  and  T.  D.  Casey  &  Co.  Ten  applications 
for  bottlers'  licenses  were  presented  by. Joseph 
Einstein  &  Co.  et  al.  All  the  above  applications 
were  accompanied  with  bonds  in  due  form,  and 
no  objections  were  filed  to  any  of  them.  They 
were  all  refused  by  the  Court,  and  an  application 
for  a  rehearing  in  each  case  also  refused. 

The*  petitions  in  all  of  the  above  cases  set  forth- 
that  the  applicants  were  citizens  of  the  United 
States.  In  none  of  the  cases  did  it  appear  that 
any  objections  or  remonstrances  w^re  made  to  the 
applications  at  the  time  of  hearing. 

The  applicants  respectively  took  these  writs  of 
certiorari,  assigning  lor  error  the  refusal  of  the 
Court  to  grant  the  licenses  as  aforesaid. 

James  R.  Sterrett,  John  M,  Kennedy,  James^ 
C.  Doty,  Henry  R,  Etoing,  Charles  F,  Mc- 
Kenna,  and  D.  T,  Watson,  for  Pollard,  Harris- 
Co.,  and  Fleming  &  Son. 

John  S,  Ffrgnson,  Josiah  Cohen,  and  A,  V,  D. 
Watterson,  for  Casey  &  Co. 

John  S,  Rohh  and  James  Fitzsimmons,  for 
Einstein  et  aL' 

IN  RE    APPLICATION  OP   MARY  E.  POLLARD. 

June  28,  1889.  The  Court.  The  plaintiff 
in  error  presented  her  petition  to  the  Court  of 
Quarter  Sessions  of  Allegheny  County,  praying 
lor  a  license  to  sell  liquors  at  wholesale  at  !No. 
1044  Penn  Avenue  in  said  city.  The  petition 
was  in  proper  form,  and  it  was  not  denied  that 
she  had  complied  with  all  the  requirements  of 
the  law.  Upon  the  hearing  of  her  petition  there 
was  no  remonstrance  or  objection  to  the  granting 
of  her  license,  or  to  the  form  of  her  petition  or 
bond.  The  Court  below  refused  her  application, 
and  also  declined  to  grant  a  rehearing.  The 
record,  which  has  been  brought  up  by  the  writ  of 
certiorari,  fails  to  disclose  any  remonstrances 
filed,  or  objection  made,  to  her  application.  Under 
such  circumstances  is  the  case  reviewable  here  ? 

We  decided  in  Eaudenbusch's  Petition  (120 
Pa.  328),  that  the  granting  of  a  license  to  sell 
liquor  at  retail,  under  the  Act  of  May  18,  1887 
(P.  L.  108),  was  within  the  discretion  of  the  Quar- 
ter Sessions,  and  not  reviewable  upon  certiorari. 
The  Court  below  applied  the  doctrine  of  that  case 
to  applications  for  licenses,  made  under  the  Act 
of  May  24,  1887  (P.  L.  194),  "Providing  for 
the  Licensing  of  Wholesale  Dealers  in  Intoxica- 
ting Liquors."     The  narrow  question  presented 


Digitized  by 


Google 


l82 


WEEKLY  NOTES  OF  CASES. 


for  our  consideration  is,  whether  under  the  Act 
relating  to  wholesale  licenses  the  Court  has  the 
same  discretion  to  grant  or  refuse  a  license  as  it 
has  under  the  prior  Act  relating  to  retail  licenses. 

It  requires  but  a  glance  at  the  two  Acts  to  see 
that  their  object  is  essentially  different.  The  Re- 
tail Act  of  May  13  was  intended  to  restrain  the  sale 
of  liquors.  This  clearly  appears  in  its  title  which 
reads  :  '*  An  Act  to  restrain  and  regulate  the  sale 
of  vinous  and  spirituous,  malt  or  brewed  liquors,  or 
any  admixtures  thereof."  This  was  the  con- 
struction placed  upon  this  Act  in  Rauden- 
busch's  Petition  (supra).  The  Act  of  Alay  24, 
providing  for  wholesale  licenses  was  a  revenue 
Act.  There  is  not  a  word  in  it  to  indicate  any 
intention  of  restraining  the  sale  of  liquor;  The 
second  and  third  sections  of  said  Act  are  as  fol- 
lows : — 

Section  2.  Licenses  shall  be  granted  only  by 
the  Court  of  Quarter  Sessions  of  the  proper 
county  in  such  manner  as  is  provided  by  existing 
laws,  and  shall  be  for  one  year  from  a  date  fixed 
•by  rule  or  standing  order  of  said  Court :  the  said 
Court  shall  fix  by  rule  or  standing  order  a  time 
at  which  application  for  said  licenses  shall  be 
heard,  at  which  time  all  persons  applying  or 
making  objections  to  applications  for  licenses  may 
be  heard  by  evidence,  petition,  remonstrance,  or 
counsel;  Provided^  That  for  the  present  year 
licenses  may  be  granted  under  previous  laws  at 
any  session  fixed  by  said  Court,  not  later  than 
June  30th.  Provided,  further ,  That  it  shall  not 
be  lawful  for  any  rectifier,  compounder,  wholesale 
dealer,  storekeeper,  agent,  or  bottler  to  sell  in  less 
quantities  than  one  quart,  and  distillers,  brewers, 
and  manufacturers  shall  not  sell  in  less  quantities 
than  one  gallon. 

Section  3.  That  all  bottlers  within  the  Com- 
monwealth shall  be  required  to  procure  license 
from  the  Court  of  Quarter  Sessions  of  the  re- 
spective counties  in  which  they  are  located,  in 
the  manner  provided  for  in  the  second  section  of 
this  Act,  for  which  they  shall  pay  the  sum  of 
two  hundred  dollars  in  cities  of  the  first,  second, 
and  third  class,  one  hundred  dollars  in  all  other 
cities,  boroughs,  and  townships:  Provided,  That 
no  bottler  shall  be  permitted  to  sell  spirituous, 
vinous,  malt,  or  brewed  liquors  to  be  drank  upon 
the  premises  where  sold,  nor  at  any  place  pro- 
vided by  such  seller  for  such  purpose. 

There  are  two  things  to  be  noticed  in  the  seo- 
ond  section  above  quoted.  They  are  (a)  that 
licenses  thall  be  granted  by  the  Court  of  Quarter 
Sessions  in  such  manner  as  is  provided  by  exist- 
ing laws,  and  (b)  that  applications  for  licenses 
may  be  heiird  by  evidence,  petition,  remonstrance, 
or  counsel.  From  the  latter  proposition  it  may 
be  argued  with  some  force  that  the  Court  has  a 
discretion  in  the  matter  of  wholesale  licenses.  For 
of  what  use  would  it  be  to  bear  an  application  by 


"  evidence,  petition,  remonstrance,  or  counsel," 
unless  the  Court  has  the  power  to  decide,  that  in, 
to  grant  or  refuse  such  application.  All  this  is 
conceded.  The  Court  has  a  discretion  in  such 
cases ;  it  will  be  our  purpose  to  define  the  char- 
acter of  that  discretion  and  its  extent.  As  pre- 
liminary to  the  discussion  of  this  point,  it  is  pro- 
per to  refer  to  that  portion  of  the  second  section 
(a),  which  provides  that  licenses  shall  be  granted 
by  the  Court  "  in  such  manner  as  is  provided  by 
existing  laws."  What  existing  laws  are  here 
referred  to?  Clearly,  the  existing  laws  in  regard 
to  wholesale  licenses.  I  know  that  the  opinion 
has  prevailed  in  some  quarters  that  the  effect  of 
these  words  is  to  read  in  to  the  Wholesale  Act 
several  sections  of  the  previous  Retail  Act.  This 
construction  is  so  palpably  erroneous  that  it 
would  be  a  waste  of  time  to  discuss  it.  There  is 
no  reference  in  the  one  Act  to  the  other.  The 
Act  in  force  in  the  county  of  Allegheny  in  May, 
1887,  in  regard  to  wholesale  licenses,  was  the 
special  or  local  law  of  April  3, 1872  (P.  L  843), 
applicable  to  Allegheny  County  only,  which  pro- 
vides, inter  cUia,  that  **  the  treasurer  of  said 
county  shall,  annually,  upon  payment  to  him  of 
the  license  fees,  and  the  receiving  of  the  bond 
hereinafter  mentioned,  grant  the  license,  herein- 
after specified,  to  citizens  of  the  United  States 
of  temperate  habits  and  good  moral  character," 
etc.  The  Act  of  May  24,  1887,  contains  no  re- 
pealing clause.  The  Act  of  1872  is  not  repealed 
in  express  terms  or  by  necessary  implication  so 
far  as  regards  wholesale  licenses,  excepting  to  the 
extent  that  the  one  Act  is  supplied  by  the  other. 
Thus,  the  Act  of  1887  declares  that  wholesale 
licenses  shall  be  granted  by  the  Court  of  Quarter 
Sessions  instead  of  by  the  county  treasurer;  it 
provides  for  a  hearing  by  the  Court  of  applica- 
tions for  such  licenses ;  makes  a  different  classi- 
fication of  venders  and  fixes  a  different  rate  to  be 
paid.  But  it  imposes  no  qualifications  upon  appli- 
cants for  wholesale  licenses  ;  it  does  not  even  re- 
quire that  they  shall  be  .citizens  of  the.  United 
States,  or  that  they  shall  be  persons  of  temperate 
habits,  or  of  good  moral  character.  Where  are 
we  to  look  for  these  qualifications  ?  Certainly  not 
in  the  Retail  Act,  which  has  nothing  whatever 
to  do  with  it,  but  in  the  existing  laws  in  regard 
to  wholesale  licenses,  to  wit,  the  Act  of  1872. 
There  is  nothing  in  the  Act  of  1872,  which  as 
before  observed  is  a  local  Act,  applicable  only  to 
the  county  of  Allegheny,  to  indicate  that  any 
qualification  was  requisite  for  a  wholesale  dealer 
than  those  above  mentioned  ;  or,  that  any  discre- 
tion existed  in  the  Court  of  Quarter  Sessions  to 
refuse  such  license,  except  for  cause,  and  such 
cause  must  relate  to  one  of  three  things,  viz :  citi- 
zenship, character,  or  sobriety.  It  follows  that  a 
citizen  of  the  United  States,  of  temperate  habits 
and  good  character,  who  presents  his  application 
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for  a  wholesale  license  in  due  form,  and  who  has 
complied  with  the  requisites  of  the  law,  has 
prima  facie  a  right  to  such  license.  In  the  ab- 
sence of  anything  upon  the  record  to  impeach 
such  right,  it  is  the  duty  of  the  Court  to  grant  it. 
If  a  remonstrance  is  filed  setting  forth  that  the 
applicant  is  disqualified  for  either  of  the  three 
causes  above  staled,  it  is  the  duty  of  the  Court  to 
hear  the  case,  and  if  the  remonstrance  is  sustained 
by  evidence,  to  refuse  a  license.  Such  case  is 
not  reviewable  here,  for  the  reason  that  it  would 
be  a  proper  exercise  of  the  discretion  conferred 
upon  the  Court  by  the  Act  of  May  24,  1887. 
But  the  discretion  goes  no  further.  It  does  not 
extend  to  an  arbitrary  refusal  of  a  license.  I  use 
the  word  arbitrary  in  no  offensive  sense,  but  to 
indicate  the  refusal  of  a  wholesale  license  for 
reasons  other  than  those  above  indicated.  The 
learned  Judge  below  has  performed  a  thankless 
and  most  unpleasant  duty — and  we  are  satisfied  he 
has  done  so  without  fear  or  favoritism.  But  we 
are  compelled  to  differ  from  him  in  our  construc- 
tion of  the  Act  of  Assembly  referred  to. 

An  extended  argument  is  not  needed  to  sKow 
that  the  discretion  conferred  upon  the  Court  by 
the  Retail  Act  of  1887,  does  not  extend  to  the 
Wholesale  Act.  A  few  words  upon  this  sub- 
ject, however,  may  be  appropriately  added.  As 
before  observed,  the  object  and  leading  thought 
in  the  former  Act  was  to  restrain  and  regulate 
the  sale  of  liquor ;  that  is  to  say,  to  restrain  its 
sale  to  the  consumer.  It  was  for  such  reason 
that  a  large  discretion  was  conferred  upon  the 
Quarter  Sessions.  If  we  contrast  the  second 
section,  above  quoted,  of  the  Wholesale  Act,  with 
the  seventh  section  of  the  Retail  Act,  the  differ- 
ence between  them  is  palpable.  The  said  sev- 
enth section  is  as  follows : — 

"The  said  Court  of  Quarter  Sessions  shall 
hear  petitions  from  residents  of  the  ward,  bor- 
oughy  or  township,  in  addition  to  that  of  the  appli- 
cant, in  favor  of  and  remonstrance  against  the 
application  for  such  license,  and  in  all  cases  shall 
rtffuse  the  same  whenever  in  the  opinion  of  the 
said  Court,  having  due  regard  to  the  number  and 
character  of  the  petitioners  for  and  against  such 
application,  such  license  is  not  necessary  for  the 
accommodation  of  the  public,  entertainment  of 
strangers  or  travellers,  or  that  the  applicant  or 
applicants  is  or  are  not  fit  persons  to  whom  such 
license  should  be  granted ;  and,  upon  sufficient 
cause  being  shown  or  proof  being  made  to  the 
said  Court  that  the  party  holding  a  license  has 
violated  any  law  of  this  Commonwealth  relating 
to  the  sale  of  liquors,  the  Court  of  Quarter  Ses- 
sions shall,  upon  notice  being  given  to  the  person 
so  licensed,  revoke  the  said  license." 

We  cannot  incorporate  or  read  into  the  Whole- 
sale Act  the  above  section  of  the  Retail  Act,  for  the 
reawn  thdt  we  are  not  clothed  with  legislative 


powers.  Moreover  it  is  inapplicable  to  wholesale 
licenses.  What  has  the  Court  to  do  with  the  ques- 
tion whether  a  particular  wholesale  license  is  **  ne- 
cessary for  the  accommodation  of  the  public,  and 
entertainment  of  strangers  or  travellers  ?"  In  the 
case  of  a  retail  license  the  Court  may  well  inquire 
— indeed  it  is  its  duty  to  do  so — whether  th« 
public  accommodation  in  the  particular  ward, 
street,  or  .block  requires  that  the  applicant  shall 
be  licensed.  The  whole  theory  upon  which  re- 
tailers are  licensed — and  it  is  the  theory  of  the 
law — is  that  they  are  needed  for  the  public  ac- 
commodation, to  provide  places  where  strangers 
and  travellers  may  rest,  and  procure  needed  re- 
freshments. Hence  it  may  very  well  be,  as  was 
said  in  Raudenbusch's  Petition  (supra)  y  that  "  if 
a  ward  has  one  hundred  public  houses,  where 
only  fifty  are  required  by  the  public  wants,  it  is 
plain  that  fifty  houses  must  be  denied  license,  al- 
though every  one  of  the  applicants  is  a  worthy  , 
man  and  keeps  a  respectable  house,  and  although 
there  be  neither  remonstrance  nor  objection  on  the 
scoreof  want  of  fitness."  Noneof  this  reasoning  ap- 
plies to  a  wholesale  license.  It  is  not  granted  for 
the  convenience  of  a  particular  neighborhood,  nor 
for  the  accommodation  of  strangers  or  travellers. 
Nor  does  it  matter  where  the  place  of  business  is 
located.  If  all  the  wholesale  liquor  houses  in 
Pittsburgh  were  in  a  single  block  it  would  make  no 
difference,  and  would  be  no  objection  to  their 
being  licensed.  Their  business  is  not  confined  to 
any  particular  locality ;  on  the  contrary  it  is  gen- 
eral, and  we  may  fairly  infer  from  the  knowledge 
of  trade  which  every  intelligent  man  possesses 
that  but  a  small  portion  of  the  sales  of  a  whole- 
sale house  is  confined  to  the  city  or  place  in  which 
it  is  located.  How  then  would  it  be  possible  for 
a  Judge  to  intelligently  exercise  a  discretion  as  to 
the  need  of  a  wholesale  house  in  a  particular  lo- 
cation ?  The  power  to  close  up  large  establish- 
ments, such  as  breweries,  distilleries,  and  whole- 
sale liquor  houses,  where  perhaps  hundreds  of 
thousands  of  dollars  are  invested  therein,  is  too 
vast  to  be  exercised  by  any  man  or  any  Court, 
excepting  upon  the  clearest  grant  of  legislative 
authority.  It  cannot  be  done  upon  mere  implica- 
tion. 

We  are  in  no  doubt  as  to  our  power  to  revise 
the  proceedings  below  upon  this  writ.  This 
Court  possesses  and  exercises  the  powers  of  the 
King's  Bench,  and  it  was  said  of  them  by  the 
late  Justice  Sharswood,  in  Commissioners  of 
Northamptom  County's  Appeal  (57  Pa.  452)  : 
"  It  is  beyond  all  question  that  under  these 
extensive  powers,  this  Court  is  authorized  to 
examine  and  review  the  proceedings  of  the  Court 
of  Quarter  Sessions  in  any  matter  specially  com- 
mitted to  it  by  statute,  so  far  as  to  inquire  and 
determine  the  extent  and  limits  of  its  power  and 
the  regularity  of  its  exercise.     It  is  equally  clear 
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that  the  proper  mode  of  asserting  this  jurisdiction 
is  by  bringing  the  record  of  its  proceedings  before 
us  for  inspection  by  writ  of  certiorari."  And  it 
was  held  by  the  Court  of  Errors  and  Appeals  of 
New  York,  in  the  People  v.  Citizen's  Gas  Light 
Co.  (39  N.  Y.  81),  in 'speaking  of  the  writ  of 
certiorari :  "  That  its  office  extends  unquestionably 
to  the  review  of  all  questions  of  jurisdiction, 
power,  and  authority  of  the  inferior  tribunals  to  do 
the  acts  complained  of,  and  all  questions  of  regu- 
larity in  the  proceedings ;  that  is,  all  questions 
whether  the  inferior  tribunal  has  kept  within  the 
boundaries  prescribed  for  it  by  the  express  terms 
of  the  statute  law,  or  by  the  well  settled  princi- 
ples of  the  common  law." 

The  granting  of  wholesale  licenses  is  a  matter 
specially  committed  by  Act  of  Assembly  to  the 
Courts  of  Quarter  Sessions.  Upon  the  writs  of 
certiorari  we  may  review  their  proceedings  so 
far  as  to  see  whether  they  have  kept  within  the 
limits  of  the  powers  thus  conferred,  and  have 
exercised  them  in  conformity  with  law. 

We  are  of  opinion  that  those  powers  have  been 
exceeded  in  this  instance,  and  that  upon  the  face 
of  this  record  the  petitioner  was  entitled  to  her 
license.  The  order  of  the  Court  below  refusing 
it  is  reversed,  and  a  procedendo  awarded. 

Opinion  by  Paxson,  C.  J. 

IN  RE  APPLICATION  OF  L.  H.  HARRIS  DRUG  COM- 

PANT. 

IN  RE  APPLICATION  OP  JOSEPH    FLEMING  k  SON. 

IN  RE  PETITION  OF  T.  D.  CASEY  k  CO. 

June  28,  1889.  The  Court.  These  cases 
are  upon  all  fours  with  Pollard's  Case,  just  decided. 
We  need  not  repeat  what  was  there  said. 

The  order  refusing  a  license  in  each  of  the 
above  cases  is  reversed  and  a  procedendo 
awarded. 

Opinion  by  Paxson,  C.  J. 

IN  RE  petition  OP  JOSEPH  EINSTEIN  A  CO.,  ET  AL. 

June  28,  1889.  The  Court.  These  cases 
were  all  applications  for  a  bottler's  license,  under 
the  Act  of  May  24,  1887.  As  we  are  unable  to 
distinguish  them  in  principle  from  Pollard's  Case, 
just  decided,  the  order  refusing  such  license  is 
reversed  in  each  case,  and  a  procedendo  awarded. 

Opinion  by  Paxson,  C.  J.  l.  l.,  jr. 

[Se«  preceding  case.] 


Oct. '89,  128.  Junes,  1889. 

Commonwealth  ex  rel.  Kaiser  v.  Hill. 

Constitutional  law —  WTidesale  liquor  licenses — 
Act  of  April  3,  1872— ^ct  of  Afay  24,  1887. 

The  provisions  of  the  Act  of  May  24,  1887  (P.  L. 
194),    relative   to  the  granting  of  wholesale  liquor 


licenses,  are  oonstitational  and  operate  to  repeal  the 
Act  of  April  3,  1872  (F.  L.  843),  relative  to  the  grant- 
ing of  licenHes  for  the  sale  of  liquor  in  Allegheny 
County,  80  far  as  the  provisions  of  the  Act  of  1872  are 
inconsistent  with  those  of  the  Act  of  1887.  The 
county  treasurer  has  therefore  no  longer  any  authority 
to  grant  licenses  under  the  latter  Act. 

Error  to  the  Court  of  Common  Pleas  No.  1, 
of  Allegheny  County. 

Mandamus,  by  the  Commonwealth  at  the  re- 
lation of  William  F.  Kaiiier,  against  William 
Hill,  treasurer  of  Allegheny  County,  to  compel 
the  latter  to  iseue  to  the  relator  a  wliole«^ale 
license  to  sell  liquor  in  pursuance  of' the  pro- 
visions of  the  Act  of  April  3,  1872  (P.  L.  843), 
and  the  supplements  thereto. 

The  petition  filed  by  the  relator  for  an  alter- 
native mandamus  set  forth  the  fact  that  the  re- 
lator had  applied  for  the  license  and  tendered  the 
license  fee,  and  had  offered  to  give  satisfactory 
security  whicli  had  been  refused.  A  writ  of 
alternative  mandamus  was  granted. 

The  defendant  filed  an  answer  setting  out  that 
since  the  passage  of  the  Act  of  May  24,  1887 
(P.  L.  194),  he  had  no  authority  to  grant  a 
license.     To  this  answer  the  relator  demurred. 

The  Court  after  argument  entered  judgment 
for  defendant.  Whereupon  the  relator  took  thi« 
writ  assigning  for  error  the  action  of  the  Coart  as 
above. 

Morton  Hunter,  for  the  plaintiff  in  error. 

The  Act  of  May  24,  1887  (P.  L.  194),  is  not 
constitutional.  It  is  obnoxious  to  the  pix>vision8 
of  Art.  3,  sec.  6,  in  providing  that  licenses  shall 
be  granted  '^  in  such  manner  as  is  provided  by  ex- 
isting laws,"  without  setting  those  laws  out  at 
length.  It  is  also  a  local  or  special  law,  and  as 
such  obnoxious  to  the  provisions  of  Art.  3,  sec 
7.  Its  title  is' defective,  and  it  is  obnoxious  to 
the  provisions  of  Art.  3,  sec.  3.  The  Act  of 
April  3,  1872  (P.  L.  843),  is  in  force. 

June  28,  1889.  Thb^  Court.  For  the  rea- 
sons  given  in  Pollard's  Case,  just  decided,  the 
judgment  is  affirmed. 

Per  Curiam. 


[See  preceding  cases.] 


L.  L.,  jr. 


July  '88,  200,  201.  May  11,  1889. 

In  re  Carlson's  License. 
In  re  Tuttle's  License. 

Liquor  license  laws — Act  of  May  13,  1887 — 
Certiorari — Practice — Revocation  of  license. 

Upon  a  writ  of  certiorari  to  the  Court  of  Quarter 
Sessions  in  a  proceeding  where  a  retail  license  for  the 
sale  of  liquor  has  been  revoked  under  the  provisions 
of  the  Act  of  May  13, 1887,  §7  (P.  L.  110),  the  Supreme 
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Court  canuot  examine  the  testimony  nor  the  opinion 
of  the  Court  below  inasmnoh  as  they  constitute  no 
part  of  the  record.  In  sach  case  it  will  be  presumed 
that  the  Court  below  had  sufficient  evidence  before  it 
to  show  that  the  party  whose  license  has  been  revoked 
has  violated  some  law  of  this  Commonwealth  in  regard 
to  the  sale  of  liquor. 

An  agreement  of  counsel  in  such  case  that  the  testi- 
mony may  be  omitted  from  the  paper-book  and  that  the 
findings  of  fact  contained  in  the  opinion  of  the  Court 
below  shall  be  considered  in  lieu  thereof  is  nugatory, 
as  the  Supreme  Court  would  have  no  right  to  consider 
the  testimony  if  printed. 

In  a  proceeding  to  revoke  a  license  to  sell  liquor  at 
retail  granted  under  the  Act  of  May  13,  1887  (P.  L, 
110),  on  the  ground  that  the  licensee  has  sold  liquors 
to  minors,  it  is  not  a  sufficient  defence  that  the  parties 
to  whom  the  liquor  was  sold  appeared  to  be  of  full  age 
and  informnd  the  licensee  in  answer  to  inquiries  thiat 
tUey  were  of  such  full  age. 

Writs  of  certiorari  to  the  Quarter  Sessions  of 
Erie  County. 

Rules  to  show  cause  why  licenses  for  the  sale 
of  liqaor  at  retail  j^ranted  by  the  Court  to  C.  M. 
Carlson,  and  A.  J.  Tuttie  respectively,  under  the 
provisions  of  the  Act  of  May  13,  1887  (P.  L. 
110),  should  not  be  revoked.  The  Court,  Gun- 
NI80N,  P.  J.,  after  hearing,  made  the  rules  absolute, 
filing  the  following  opinions : — 

Carlson's  case. 

"The  Act  of  May  13,  1887,  §  7  (P.  L.  110), 
provides  that  '  upon  sufficient  cause  being  shown, 
or  proof  being  made  to  the  said  Court,  that  the 
party  holding  a  license  has  violated  any  law  of 
this  Commonwealth  relating  to  the  ^ale  of  liquors, 
lie  Court  of  Quarter  Sessions  shall,  upon  notice 
being  given  to  the  person  so  licensed,  revoke  the 
said  license.' 

"Upon  the  trial  of  the  Commonwealth  r. 
Marz  and  Gehrlein  at  the  May  Sessions  of  the 
Court,  it  appearing  from  the  testimony  that  C. 
M.  Carlson,  the  respondent  in  this  rule,  had  sold 
bt^r  to  minors,  this  rule  was  entered,  notice 
given  him,  and  a  hearing  had  at  which  the  testi- 
mony of  witnesses  for  and  against  the  rule  was 
beard.  If  that  testimony  showed  a  violation  of 
the  law  on  the  part  of  the  respondent,  the  portion 
of  the  section  quoted  makes  it  mandatory  upon  the 
Court  to  make  this  rule  absolute. 

"  The  respondent  was  sworn,  and  admitted  in 
his  testimony  that  he  sold  beer  to  the  two  minors 
in  question.  His  excuse  is  that  their  appearance 
indicated  that  they  were  of  full  age,  and  that  as 
a  precaution  before  selling  he  asked  their  age 
and  each  responded  that  he  was  of  full  age ;  that 
be  sold  to  them  in  good  faith,  fully  believing 
them  to  be  of  full  age. 

"  It  may  be  conceded  that  the  weight  of  evi- 
dence is  to  the  effect  that  he  was  ignorant  of  the 
fttct  that  the  boys  were  minors,  and  that  he  did 


not  wilfully  violate  the  law ;  and  if  ignorance  of 
fact  or  the  absence  of  intention  to  violate  the 
law  will  avail  as  an  excuse  the  rule  should  be 
discharged. 

"  By  section  17  of  the  Act  of  1887,  it  is  en- 
acted, *  that  itshall  not  be  lawful  for  any  person, 
with  or  without  license,  to  furnish  by  sale,  gift,  or 
otherwise*  *  any  spirituous,  vinous,  malt,  or 
brewed  liquors'  *  at  any  time  to  a  minor,'  etc. 
Under  a  literal  reading  of  the  section  there  was 
undoubtedly  a  violation  in  this  case.  The  act  of ' 
selling,  irrespective  of  intention,  constitutes  an 
oflTence  under  a  strict  construction  of  the  language 
used  by  the  Legislature; 

**  Ignorance  of  fact  is,  in  many  cases«  admitted 
as  an  excuse,  as  showing  the  absence  of  a  criminal 
intention.  In  other  cases  the  rule  is  different. 
The  distinction  is  thus  laid  down  by  Greenleaf : 

*  The  rule'  (i.  «.,  that  ignorance  of  fact  will  ex- 
cuse) *  would  seem  to  hold  good  in  all  cases  where 
the  act,  if  done  knowingly,  would  be  mcUum  in  se. 
But  where  a  statute  commands  that  an  act  h% 
done  or  omitted  which  in  the  absence  of  such 
statutes  might  have  been  done  or  omitted  without 
culpability,  ignorance  of  the  fact  or  state  of 
things  contemplated  by  the  statute,  it  seems,  will 
not  excuse  its  violation.  Thus,  for  example, 
where  the  law  enacts  the  forfeiture  of  a  ship 
having  smuggled  goods  on  board,  and  such 
goods  are  secreted  on  board  by  some  of  the  crew, 
the  owners  and  officers  being  alike  innocently 
ignorant  of  the  fact,  yet  the  forfeiture  is  in- 
curred notwithstanding  their  ignorance.  Such  is 
also  the  case  in  regard  to  many  other  fiscal, 
police,  and  other  laws  and  regulations,  for  the 
mere  violation  of  which,  irrespective  of  the 
motives  or  knowledge  of  the  party,  certain  penal- 
ties are  enacted;  for  the  law,  in  these  cases, 
seems  to  bind  the  party  to  know  the  facts  and  to 
obey  the  law  at  his  peril.'  (3  Greenleaf  Ev. 
sec.  21.) 

*<  Measured  by  this  standard  it  would  seem 
that  ignorance  as  to  the  age  of  the  persons  to 
whom  the  liquor  was  sold  was  no  excuse.  The 
law  is  of  the  class  recited  by  Professor  Greenleaf, 
in  which  such  a  rule  obtains. 

<<  That  the  Legislature  intended  the  mere  fact 
of  selling  to  a  minor  to  constitute  the  offence  irre- 
spective of  intention  or  good  faith,,  is,  I  think, 
apparent  upon  a  review  of  its  legislation  upon  this 
subject. 

''  The  Act  of  May  8,  1854,  §  1  (P.  L.  663), 
enacted,  <  that  wilfully  furnishing  intoxicating 
drinks  by  sale,  ^ft,  or  otherwise,'  *  to  a  minor,' 

*  shall  be  held  and  deemed  a  misdemeanor,'  etc. 

"  By  the  second  section  of  the  Act  of  17th 
April,  1867  (P.  L.  89),  it  was  enacted  that  'no 
person  shall  sell,  give  away,  or  dispose  of  any 
strong  or  spirituous  liquors,  wines,  ale,  beer,  or 
4iny  intoxicating  drinks  to'  *any  person  under 
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twenty-one  years  of  age'  without  the  consent  of 
parent  or  guardian,  etc. 

*'  By  the  eleventh  section  of  the  Act  of  April 
12,  1875  (P.  L.  4^2),  it  was  enacted  '  that.it  shall 
not  be  lawful  for  any  person,  with-  or  without 
license,  to  sell,'  etc.,  *  at  any  time  to  a  minor.' 

"  And  lastly,  by  sect.  17,  of  the  Act  of  13th 
May,  1887  (P.  L.  113),  it  was  enacted,  •  That  it 
shall  not  be  lawful  for  any  person,  with  or  with- 
out license,  to  furnish  by  sale,  gift,  or  otherwise,' 
<  any  spirituous,  vinous,  malt,  or  brewed  liquors,' 
*  at  any  time  to  a  minor.' 

*•  It  will  be  seen  by  the  Act  of  1854,  a  neces- 
sary element  to  constitute  the  offence,  was  that 
the  sale  should  be  wilful.  By  each  of  the  sue- 
ceeding  Acts  cited,  the  sale  is  made  unlawful,  the 
word  *  wilfully'  being  omitted,  and  no  other  word 
of  similar  import  being  used.  This  change  must 
have  been  intentional.  Whether  or  not  the  Act 
of  1854  was,  upon  experience,  found  lo  permit 
too  easy  an  opportunity  for  evading  the  law,  it  is 
not  necessary  to  inquire.  The  succeeding  legis- 
lation effected  a  change,  by  which  the  question  of 
good  faith  and  criminal  intention  became  unim- 
portant in  determining  the  question  as  to  whether 
or  not  there  had  been  a  violation  of  the  law. 
Sales  to  minors,  whether  wilfully  or  ignorantly, 
ai-e  equally  prohibited. 

"  It  follows  that,  the  law  having  been  violated, 
it  becomes  the  clear  duty  of  the  Court  to  revoke 
the  license  in  this  case. 

^<  The  rule  to  show  cause  is  made  absolute." 

tuttle's  case. 

^'  The  facts  in  this  case  are  similar  to  those  in 
the  rule  to  show  cause  why  the  license  of  C.  M. 
Carlson  should  not  be  revoked.  For  the  r^^ons 
given  ID  the  opinion  filed  in  that  case,  the  rule  to 
show  cause  in  this  case  is  made  absolute." 

Carlson  and  Tuttle  thereupon  took  these  writs, 
af^igning  for  error  the  action  of  the  Court  as 
above.  It  was  agreed  by  counsel  that  the  notes 
of  testimony  taken  should  be  omitted  from  the 
paper-book,  and  that  the  appellants  should  use 
instead  the  findings  of  fact  contained  in  the 
opinion  of  the  Court  below, 

J,  Ross  Thompson  and  E,  P.  Gould,  for  plain- 
tiffs ita  error. 

A.  E,  Sissofiy  district  attorney,  for  the  Com- 
monwealth. 

Ignorance  of  fact  is  no  defence  where  the 
statute  makes  the  offence  indictable  irres^iective 
of  guilty  knowledge. 

McCutobeon  v.  People,  69  III.  601. 

Farmer  v.  People,  77  Id.  322. 

Commou wealth  v*  EmmoDs,  98  Mass.  6. 

SUte  V.  Hatfleld,  24  Wis.  60. 

Craiupton  v.  Bute,  37  Ark.  108. 

Redmond  v.  State,  36  Id.  58. 

Robinson  v.  State,  38  Id.  641. 


Reloh  r.  State,  63  Ga.  616. 

Ulrioh  V.  Commouwealth,  6  Bash  (Ky.),  400. 

State  V,  Hanse,  71  N.  C.  518. 

State  r.  Cain,  9  W.  Va.  572 ;  38  Am.  Rep.  24. 

U.  S.  v.  Sohuler,  6  McLean,  28. 

U.  S.  r.  Dodge,  1  Deadj  (U.  S.),  186. 

Felton  V,  U.  S.,  96  U.  S.  699. 

Carroll  v.  State,  7  Grim.  Law  Mag.  77. 

June  28,  1889.  The  Court.  We  are  asked 
to  review  the  action  of  the  Court  of  Quarter 
Sessions  in  each  of  the  above  cases,  in  revoking 
the  license  of  the  plaintiffs  in  error  to  sell  liquor. 
The  records  have  been  brought  here  upon  writs 
of  certiorari,  and  we  can  only  review  what  ap- 
pears upon  their  face.  The  seventh  section  of 
the  Act  of  May  13,  1887  (P.  L.  110),  provides 
that  '*upon  sufficient  cause  being  shown,  or  proof 
being  made  to  the  said  Court,  that  the  party 
holding  a  license  has  violated  any  law  of  this 
Commonwealth  relating  to  the  sale  of  liquors, 
the  Court  of  Quarter  Sessions  shall,  upon  notice 
being  given  to  the  person  so  licensed,  revoke  the 
said  license."  This  provision  is  mandatory,  and 
upon  this  writ  we  must  presume  the  Court  below 
had  sufficient  evidence  before  it  to  show  that  each 
of  the  plaintiffs  in  error  had  violated  some  law 
of  this  Commonwealth  in  regard  to  the  sale  of 
liquor.  What  particular  law  had  been  violated 
the  record  does  not  show,  as  neither  the  testimony 
nor  the  opinion  of  the  Court  form  any  part  of  it. 
The  agreement  of  counsel  of  March  27,  1889, 
that  the  testimony  may  be  omitted  from  the 
paper-book,  and  that  the  findings  of  fact  as  con- 
tained in  the  opinion  of  the  Court  should  be  con- 
sidered in  lieu  thereof,  is  nugatory,  as  we  would 
have  no  right  to  consider  the  testimony  if  printed. 
If  we  look  into  the  opinion  of  the  Court  for  the 
facts,  however,  we  find  nothing  to  help  the  plain- 
tiiTs.  From  it  we  learn  that  the  offence  of  which 
the  plaintiffs  in  error  were  guilty  was  that  of 
selling  liquor  to  minors,  and  that  the  only  excuse 
offered  was  that  they  did  not  know  the  persons 
to  whom  they  sold  were  minors.  This  ignorance 
is  not  a  sufficient  excuse  or  justification  under 
the  Act  of  Assembly.  If  such  a  defence  could 
be  successfully  interposed  in  such  cases  there 
would  be  few  convictions,  and  the  law  would  be 
nullified  for  all  practical  purposes.  Speaking  for 
myself,  I  regret  that  the  Act  of  Assembly  does 
not  make  it  a  criminal  offence  for  a  minor  to  ob- 
tain liquor  from  a  licensed  dealer  upon  the  pre- 
tence that  he  is  of  full  age.  As  the  law  now 
stands  it  is  an  offence  to  sell  a  person  a  glass  of 
liquor  the  day  before  he  is  twenty-one  years  of 
age.  Yet  it  is  often  difficult  for  a  saloon  keeper 
to  know  the  age  of  the  person  who  may  call  for 
a  drink.  Some  persons  are  as  mature  in  appear- 
ance at  twenty  as  others  are  at  twenty-two.  While 
I  would  rigidly  enforce  the  license  laws,  yet  the 
dealer  who  pays  for  his  license  and  sells  by 
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authority  of  law  is  entitled  to  some  consideration. 
I  woald  bold  him  to  a  strict  compliance  with  the 
law ;  at  the  same  time  I  would  protect  him  in  so 
far  as  he  honestly  attempts  to  comply  with  it,  and 
would  punish  the  individual  who,  by  a  falsehood, 
induces  him  to  violate  it. 

We  see  no  sufficient  reason  to  disturb  the  action 
of  the  Court  below. 

The  proceedings  are  affirmed  in  each  case. 

Opinion  by  Paxson,  C.  J.  x.  l.,  jr. 


May,  '88,  33.  June  3,  1889. 

Commonwealth  v.  American  Bell  Tele- 
phone Company. 

Telephone  company^~-Taxes  and  taxation^Tax 
upon  capital  stock  of  foreign  corporation  doing 
htisiness  or  having  capital  employed  in  this 
Commonwealth — Act  of  June  7,  1879  (P.  L, 
112) —  WhcU  "  doing  business"  consists  in. 

A  telephone  oompaDj  incorporated  under  the  laws 
of  MaKsachuBetts,  having  its  principal  office  in  Boston, 
and  having  no  office,  agent,  or  place' of  busineas  in  this 
State,  leased  to  oert&in  Pennsylvania  corporations  the 
use  of  telephones,  manufactured  by  it  under  letters 
patent,  and  furnished  them  with  the  instruments 
which  remained  the  property  of  the  Massachusetts  cor- 
poration and  were  to  be  paid  for  whether  used  or  not. 
The  telephone  company  has  no  part  of  its  capital  or 
property  here  except  said  instruments.  The  contracts 
for  rent  and  royalty  on  the  telephones  and  the  payments 
thereunder,  were  made  in  Boston.  The  Pennsylvania 
oorporationa  carry  on  the  business  in  this  State  ;  con- 
struct and  own  the  lines  of  wires,  switches,  switch- 
boards and  other  apparatus,  maintain  their  own  offices 
and  employ  and  pay  their  officers  and  agents.  The 
telephone  company  reserved  a  certain  power  of  control 
over  the  leased  telephones,  and  might  upon  certain 
breeches  of  the  contracts,  take  possession  of  the  instru- 
meiita  and  operate  tln'm : 

Held,  that  the  capital  stock  of  said  telephone 
company  was  not  liable  to  the  tax  imposed  by  section 
2  of  the  Act  of  June  7,  1S79  (P.  L,  112),  upon  the  stock 
of  companies  **  doing  business*'  or  ''  having  capital 
employed'*  in  this  Commonwealth ;  although  the  in- 
struments themselves  might  be  liable  to  taxation  as 
•uch. 

Semble,  that  should  the  telephone  company  take 
pofcieMsion  of  aiid  operate  the  instruments  upon  breach 
of  contract,  the  capital  stock  would  be  liable  to  taxa- 
tion under  said  Act. 

Commonwealth  v.  Standard  Oil  Company  (101  Pa. 
119),  foUowed. 

Error  to  the  Common  Pleas  of  Dauphin 
Coaoty. 

In  the  Court  below  this  case  was  an  appeal  by 
the  American  Bell  Telephone  Company  from  the 
settlement  of  an  account  by  the  auditor-general 
and  State  treasurer  for  a  tax  upon  capital  stock 
under  the  Act  of  June  7,  1879. 

The  case  was  tried,  without  a  jury,  before 
SiMOKTOKy  P.  J.,  who  found  as  follows  ^— 


'*  The  settlement  appealed  from  is  for  tax  on 
capital  stock  for  the  tax  year  ending  the  first 
Monday  of  November,  1884. 

*'  We  find  the  facts  as  follows  : — 

*<  1.  'The  American  Bell  Telephone  Company, 
defendant,  is  a  corporation  created  in  1880,  by 
the  laws  of  the  State  of  Massachusetts.  Its  prin- 
cipal office  and  place  of  business  is  in  the  city  of 
Boston.  It  is*  authorized  by  its  charter  to  carry 
on  the  business  of  manufacturing,  owning,  selling, 
using  and  licensing  others  to  use  electric  speak- 
ing telephones  and  other  apparatus  pertaining  to 
the  transmission  of  intelligence  by  electricity. 

"  2.  Defendant  had  no  office,  agent,  or  place  of 
business  in  Pennsylvania  during  the  period  em- 
braced in  this  settlement.  The  business  of  tele- 
phoning was  carried  on  in  this  State  by  Pennsyl- 
vania corporations,  which  were  licensed  by  de- 
fendant to  operate  telephones,  for  w.hich  it  holds 
letters  patent  granted  by  the  United  States  ;  and 
it  had  also  leased  to  said  corporations  the  tele- 
phones used  in  said  business,  which  it  manufac- 
tured in  the  State  of  Massachusetts,  and  delivered 
to  the  licensees  and  lessees  there,  retaining  the 
ownership  of  the  telephones  so  leased. 

'<8.  The  lessee  corporations  constructed  and 
owned  the  necessary  lines  of  wire,  switches, 
switch-boards  and  other  apparatus  necessary  to 
carry  on  said  business,  and  tliey  maintained  their 
own  offices,  and  employed  the  officers  and  agents 
needful  to  carry  on  said  business  ;  and  furnished 
telephones  and  received  the  pay  therefor  from 
those  who  used  them. 

"  4.  Defendant  received  from  these  Pennsylva- 
nia corporations,  for  the  license  under  said  letters 
patent,  and  the  lease  of  the  telephones,  in  most 
instances  a  fixed  rent  and  royalty  upon  and  for 
each  telephone  furnished:  which  was  charged 
and  paid,  whether  the  telephone  was  in  actual 
use  or  not ;  in  come  cases  the  compensation  was, 
intead  of  a  fixed  sum,  a  percentage  on  the  gross 
receipts  of  the  lessee.  All  the  contracts  for  rent 
and  royalties  were  made  in  Boston,  and  the  pay- 
ments therefor  were  made  there. 

•'5.  The  settlement  appealed  from  charges  de- 
fendant with'  a  tax  on  that  part  of  its  capital 
stock  which  bears  the  same  proportion  to  its 
whole  capital  stock  that  the  number  of  telephones 
used  in  Penn.^ylvania,  in  the  manner  detailed 
above,  during  the  period  embraced  in  the  settle- 
ment, bore  to  the  whole  number  of  its  telephones 
anywhere  in  use. 

*<  The  Commonwealth  claims  that  on  these 
facts,  defendant  is  liable  to  the  tax  on  capital 
stock  imposed  by  section  two  of  the  Act  of  June 
7,  1879  (P.  L.  112),  which  enacU  that  •every 
company  ....  doing  business  in  this  Common- 
wealth, or  having  capital  employed  in  this  Com- 
monwealth, in  tlitt  name  of  any  other  company  or 
corporation,  association  or  associations,  person  or 
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persons,  or  in  any  other  manner,'  shall  be  subject 
to  a  tax  on  its  capital  stock. 

"It  is  conceded  on  behalf  of  the  defendant 
that  if  the  facts  bring  it  within  the  terms  of  the 
Act,  it  is  liable  to  the  tax,  but  it  is  contended 
that  thej  show  that  it  is*  not  <  doing  business'  in 
this  State,  nor  'having  capital  employed'  in  any 
of  the  ways  which  by  the  terms  of  the  Act  create 
a  liability  to  taxation. 

"There  have  heretofore  been  two  cases  before 
this  Court  which  have  called  for  a  consideration 
of  the  scope  of  the  part  of  the  Act  of  1879, 
above  quoted.  The  first  of  these  is  Common- 
wealth r.  Standard  Oil  Company  (101  Pa.  St. 
119).    It  is  there  said  (p.  132),  '  the  Act  of  May 

1,  1868,  seems  to  use  the  phrase  "go  into  opera- 
tion" as  a  synonym  for  "  doino;  business,"  and  this 
must  mean  more  than  purchasing  supplies  in  the 
State  through  agents  (P.  L.  1868,  p.  108).  So 
the  Act  of  June  7,  1879,  the  Act  now  in  ques- 
tion, enacts  that  no  corporation  chartered,  by  this 
or  any  other  State  and  doing  business  in  this 
Commonwealth,  shall  go  into  operation  without 
first  making  certain  reports;  thus  doing  busi- 
ness is  equivalent  to  going  into  operation;  and 
an  section  16  (p.  120)  foreign  corporations  which 
do  not  invest  and  use  their  capital  in  this  State 
are  required  to  obtain  and  pay  for  a  license,  thus 
making"  investand  use  its  capital"  another  equiva- 
lent for  "  doing  business."  *  This  judgment,  based 
on  this  reasoning,  was,  in  that  case,  affirmed  by 
the  Supreme  Court. 

"The  second  case  was  Commonwealth  r.  Con- 
glomerate Mining  Company,  decided  in  1884,  and 
not  reported.  In  that  case  this  Court  held  that 
a  foreign  mining  company,  which  owned  a  lot  of 
ground  in  the  city  of  Philadelphia,  not  used  for 
corporate  purposes,  for  which  it  had  paid  $1500, 
was  not  subject  to  the  tax  on  capital  stock  im- 
posed by  the  Act  of  1879,  because  it  did  not 
come  within  the  scope  of  the  language  of  section 

2,  which  we  have  quoted  above,  and  under  which 
the  tax  is  claimed  in  this  case.  It  was  said  in 
that  case:  <  It  by  no  means  follows  that  because  a 
foreign  corporation  owns  property  here,  it  is 
merely  for  that  reason,  doing  business  here,  or 
investing  money  or  employing  its  capital  here, 
in  the  sense  intended  by  the  Act.  .  .  .  The 
Legislature  did  not  intend  to  tax  upon  their 
capital  stock  foreign  corporations  who  exercise 
no  corporate  activity  in  this  State,  who  do  not, 
in  some  degree,  or  in  some  manner,  direct  or  in- 
direct, carry  out  here  the  purposes  for  which  they 
were  created.'  This  was  the  only  point  in  the 
case,  and  it  was  affirmed  by  the  Supreme  Court. 

"We  think  the  authority  of  these  precedents 
requires  us  to  hold  that  defendant  is  not  liable  to 
the  tax  claimed  in  this  case.  "We  cannot  say  that 
it  was  doing  business  in  this  State,  or  had  capital 
employed  in  any  manner  here,  during  the  period 


embraced  in  this  settlement  merely  because  it  had 
leased  telephones,  the  legal  title  to  which  it 
retained,  and  charged  royalties  for  the  use  of  its 
patients,  the  rent  and  royalties  being  either  a  fixed 
sum,  or  a  proj)ortion  of  the  gross  receipts  received 
by  the  lessees,  and  being  payable  and  actually 
paid  to  defendant  in  Boston.  It  may  be  proper 
to  say  that  defendant  claims  that  it  retains  the 
ownership  of  the  telephones  in  order  to  have  it 
in  its  power  more  effectually  to  prevent  infringe- 
ment of  its  rights  under  its  patents.  We  have 
not  found  this  as  a  fact,  because  it  is  a  pure 
question  of  motive;  nor  do  we  regard  it  as  a 
material  element  in  the  case.  The  mere  owner- 
ship of  property  in  the  Stite,  by  a  foreign  cor- 
poration, does  not  render  it  liable  to  the  tax  on 
capital  stock ;  it  must  be  <  doing  business,'  or 
*  having  capital  employed'  in  some  manner;  or  it 
must  *•  invest  and  use  its  capital'  within  the  State. 
As  said  in  the  case  last  above  recited,  <  it  mu.st 
be,  in  some  manner  and  degree,  exercising  its 
corporate  powers  within  the  State.' 

"The  view  we  have  taken  above  was  held  in 
the  Federal  Court  .in  Ohio,  in  United  States  v, 
American  Bell  Telephone  Company  (this  defend- 
ant). ,  (29  Fed.  Rep.  17.) 

"  For  these  reasons  we  have  reached  the  follow- 
ing 

"CONCLUSIONS   OF   LAW. 

"1.  Defendant  was  not  during  the  period  em- 
braced in  the  settlement  appealed  from,  doing 
business  or  having  its  capital  employed  in  any 
manner  in  this  Commonwealth. 

"  2.  Defendant  is  not  liable  to  the  tax  claimed 
in  this  case,  and  cannot  be  held  therefor,  but  is 
entitled  to  judgment  in  its  favor  in  this  case. 

"  We,  therefoi*e,  direct  judgment  to  be  entered 
in  favor  of  defendant,  unless  exceptions  be  filed 
within  the  time  limited  by  law." 

Exceptions  filed  by  the  Commonwealth  were 
dismissed,  and  judgment  entered  for 'defendant, 
whereupon  the  Commonwealth  took  this  writ, 
assigning  for  error  the  conclusions  of  law,  supra^ 
and  the  entry  of  judgment  for  defendant. 

William  S*  Kirkpatrick,  attorney-general,  and 
John  F,  Sanderson,  deputy  attorney-general,  for 
the  Commonwealth,  plaintiff  in  error. 

Waf/ne  Mac  Veagh,  Samuel  B,  Haey,  and  Jf. 
E,  Olmsted,  for  defendant  in  error. 

June  28,  1889.  The  Court.  This  was  an 
attempt  on  the  part  of  the  Commonwealth  to  tax 
the  capital  stock  of  the  American  Bell  Telephone 
Company,  to  the  extent  that  its  capital  was  em- 
ployed in  "doing  business  within  this  Common- 
wealth." Under  the  facts  as  found  by  the  Court 
below,  we  are  very  clear  the  Commonwealth  is 
not  entitled  to  collect  such  tax.  The  company  is 
a  corporation  created  by  the  laws  of  the  State  of 
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Massachusetts.  It  principal  office  or  place  of 
business  is  in  the  city  of  Boston.  It  had  no 
office,  agent,  or  place  of  business  in  this  State. 
All  the  contracts  for  rent  and  royalty  of  tele- 
phones were  made  in  Boston,  and  the  payments 
therefor  were  made  there.  It  leases  to  certain 
Pennsylvania  corporations  the  use  of  the  tele- 
phone, and  furnishes  the  instruments,  which 
remain  the  projierty  of  the  company,  and  are  to 
be  paid  for  whether  used  or  not.  The  Penn- 
sylvania corporations  carry  on  the  business  here  ; 
they  construct  and  own  the  necessaiy  lines  of 
wires,  switches,  switch  boards,  and  other  appa- 
niins  necessary  to  carry  on  the  business ;  they 
maintain  their  own  offices,  and  employ  and  pay 
the  officers  and  ajrents  needed  to  carry  it  on. 
The  telephone  company  transacts  no  business 
here,  it  has  no  part  of  its  capital  or  property  here, 
except  the  instruments  in  question,  which,  as  be- 
fore observed,  are  leased  to  Pennsylvania  corpo- 
rations, with  a  license  to  use  the  same.  Under 
such  state  of  facts  it  would  seem  clear  that  the 
telephone  company  could  not  be  taxed  as  doing 
business  within  this  State.  It  was  contended, 
however,  on  the  part  of  the  Commonwealth  that, 
because  the  company  had  in  its  contract  with  the 
Pennsylvania  corporations,  reserved  a  certain 
power  of  control  over  telephones  leased  to  them, 
and  might,  upon  certain  breaches  of  said  con- 
tracts, enter  upon,  take  possession  of,  and  operate 
mid  telephones,  the  said  company  was  doing 
business  here,  and  became  liable  to  the  tax. 
There  is -a  wide  distinction,  however,  between 
the  right  to  do  business  and  actually  doing  it. 
It  may  be  that  should  said  company  proceed  to 
enforce  their  rights  under  these  contracts,  and 
after  taking  possession  of  the  telephones,  operate 
them,  it  would  be  doing  busmess  here.  But  that 
contingency  has  not  arrived.  It  is  to  be  observed 
that  this  was  not  a  tax  upon  the  instruments 
owned  by  the  company,  and  operated  here  under 
license.  TGe  instruments  as  such  are  perhaps 
within  the  taxing  power  of  the  Commonwealth, 
for  the  reason  that  they  are  here  and  within  her 
jurisdiction.  It  matters  not  to  the  State  to  whom 
they  belong.  But  the  State  has  not  laid  such 
tax ;  on  the  contrary,  it  is  a  tax  upon  capital  stock, 
and  as  the  company  transacts  no  business  within 
the  State,  no  portion  of  it«  capital  is  here  in  point 
of  fact,  or  by  construction  of  law.  Authorities 
are  scarcely  needed  for  so  plain  a  proposition. 
It  is  sufficient  to  refer  to  Commonwealth  v.  Stan- 
dard Oil  Comimny  (101  Pa.  119). 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  h.  c.  o. 


May,  »89,  23  and  24.  June  4,  1889. 

Lehigh  Valley  Railroad  Company  v.  The 
Commonwealth. 

Taxation — Transportation  companies —  Gross 
receipts  —  Foreign  co  rporations  —  Inter^state 
commerce — Act  of  June  7,  1879. 

The  seventh  sectioD  of  the  Act  of  June  7,  1879,  im- 
posing a  tax  upon  gross  receipts  derived  from  *'  tolls 
and  transportation,  telegraph  business,  and  express 
hasinefts/'  is  not  valid  so  far  as  it  applies  to  receipts 
derived  from  commerce  between  points  within,  and 
points  without,  the  State.  But  the  Act  is  valid  h^.  to 
all  receipts  derived  from  commerce,  which  is  wholly 
confined  within  the  limits  of  the  State. 

Receipts  from  transportation  by  continuous  -car- 
riage between  points  both  of  which  are  in  Pennsylva- 
nia are  subject  to  taxation  by  said  State,  although 
while  in  transit  the  freight  and  passengers  are  carried 
out  of  the  State  and  iu  again.  In  reality  and  sub- 
stance, such  transportation  is  pnrely  internal  com- 
merce. 

Com.  V.  Lehigh  Valley  R.  R.  Co.,  22  Wbbklt  Notes, 
525,  followed. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

In  the  Court  below  these  cases  were  appeals 
by  the  Lehigh  Valley  Railroad  Company  from 
the  settlement  of  accounts  against  it  by  the  audi- 
tor-jreneral  and  State  treasurer. 

The  facts  in  No.  23  were  found  by  the  Court 
(SiMONTON,  P.  J.)  as  follows  : — 

"  This  case  was  tried  without  a  jury,  under  the 
Act  of  1874.  We  find  the  facts  to  be  as  fol- 
lows : — 

"  1.  The  defendant  is  a  railroad  company 
doing  business  in  this  Commonwealth.  Its  own 
railway  is  partly  within,  and  partly  without  the 
State  of  Pennsylvania,  and  it  connects  also  with 
other  lines  in  other  States. 

'*  2.  For  the  six  months  ending  June  30, 1886, 
its  gross  receipts  for  trans|)ortation  were  $3,925,- 
552.14.  Of  this  amount  $1,084,781.40  was  re-, 
ceived  for  transportation  beginning  and  ending 
in  Pennsylvania  without  passing  out  of  the  State 
in  course  of  transit;  $122,833.05-  was  received 
for  tnmsportatiou,  by  continuous  carriage,  of 
freight  and  passengers  from  one  point  in  Penn- 
sylvania to  another  point  in  Pennsylvania,  which 
freight  and  passengers  were  carried  out  of  the 
State  and  in  again  in  course  of  transit.  [So  far 
as  the  defendant  is  concerned,  the  transportation 
was  from  Mauch  Chunk,  Pennsylvania,  to  Phil- 
lipsburg,  New  Jersey,  and  the  receipts  named 
were  for  that  particular  transportation.  But  the 
freiglit  and  passengers  were  there  delivered  upon 
the  railroad  of  another  company,  to  wit,  the  Bel- 
videre  DeUiware  Railroad  Co.,  a  line  opemied 
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by  the  Pennsylvania  Railroad  Company,  upon 
which  railroad  it  was  carried  to  Trenton,  and 
thence,  by  other  lines  of  the  Pennsylvania  Rail- 
road Company's  system,  to  Philadelphia.  By 
running  arrangements  between  these  companies 
the  transportation  was  continuous,  and  the  freight 
and  passengers  were,  when  their  transportation 
commenced  at  Mauch  Chunk,  destined  for  Phila- 
delphia, and  were  actually  there  delivered.  The 
transportation  of  passengers  was  upon  tickets,  a 
formof  which  is  hereby  referred  to.  .  .  .  The  trans- 
portation of  freight  was  upop  the  joint  way-bill 
of  the  Lehigh  Valley  and  Pennsylvania  Railroad 
Companies,  and  this  way-bill  covered  the  whole 
transportation.  .  .  .  The  total  receipts  from  this 
transportation,  seven  per  cent,  of  which  were  col- 
lected by  the  Lehigh  Valley  Railroad  Company 
at  point  of  shipment,  and  the  remainder  by  the 
Pennsylvania  Railroad  Company  at  point  of  des- 
tination, were  apportioned  between  the  companies 
upon  a  mileage  basis ;  that  is  to  say,  each  com- 
pany's share  was  in  the  proportion  that  the  num- 
ber of  miles  carried  by  it  bore  to  the  total  number 
of  miles  carried.  One-twentieth  of  the  said  re- 
ceipts were  derived  from  passenger  transporta- 
tion.] $43,026.82  was  received  for  transporta- 
tion from  points  in  foreign  States  to  other  points 
in  foreign  States  not  touching  Pennsylvania; 
$39,599.44  was  received  for  transportation  from 
points  in  a  foreign  State  to  other  points  in  the 
same  State,  passing  through  the  State  of  Penn- 
sylvania  in  course  of  transit ;  $227,304.50  was 
received  for  transportation  from  points  in  other 
States  to  points  in  Pennsylvania ;  $2,203,347.87 
was  received  for  transportation  from  points  in 
Pennsylvania  to  points  in  other  States;  and 
$204,659.06  was  received  for  transportation  from 
points  in  a  -foreign  State  to  points  in  a  third 
State,  fussing  through  the  State  of  Pennsylvania 
in  course  of  transit.  In  the  last  four  classes  and 
the  second  class,  the  transportation  was  continuous 
from  the  point  of  beginning  to  the  point  of  end- 
ing, and  passengers  were  carried  for  a  single  sum 
or  charge,  and  upon  a  single  way-bill  or  ticket. 

"(3)  Thissettlement  taxes  I3JJJ  of  the  entire 
sum  of  $3,925,552.14  (that  fraction  representing 
defendant's  mileage  within  the  State)  for  the  six 
months  ending  June  30,  1886,  and  is  made  under 
section  7  of  the  Act  of  1879  (P.  L.  116). 

"  (4)  On  August  14,  1888,  the  defendant  paid 
to  the  Commonwealth  the  sum  of  $7500. 

"  CONCLUSIONS   OP  LAW. 

"  The  questions  raised  here  have  been  discussed 
in  Commonwealth  v,  Delaware  and  Hudson 
Canal  Company  (21  Weekly  Notes,  406),  and 
Commonwealth  v.  New  York,  Lake  Erie,  and 
Western  Railroad  Company  (21  Id.  410).     [Af- 


firmed by  the  Supreme  Court  in  Commonwealth 
V.  Lehigh  Valley  Railroad  Company,  etc.  (22  Id. 
525)].  For  the  reasons  there  given,  we  hold 
that  the  Commonwealth  can  recover  tax  only 
npon  the  sums  of  $1,084,781.40  and  $122,833.05. 
^<  The  sum  due  the  Commonwealth  is  as 
follows : — 

Tax  ^  of  one  per  cent,  upon  $1,207,614.45  |9,6C0  92 
Upon  which  there  has  been  paid  the  sum  of    7,500  00 

Leaving  a  balance  of 12^160  92 

Interest  from  November  16, 1886,  to  October 

10,1888    • 493  41 

Attorney-GeDeral's  commission      ....       483  05 


Total $3,137  38 

for  which  amount  we  direct  judgment  to  be  entered 
if  exceptions  are  not  filed  according  to  law." 
Defendant  filed  exceptions  as  follows  : — 

(1)  The  Court  erred  in  including  in  the  judg- 
ment directed  to  be  entered  in  favor  of  the  Com- 
monwealth, a  tax  upon  the  item  of  $122,833.05,. 
being  the  receipts  of  the  Lehigh  Valley  Railroad 
Company  for  transportation  of  freight  and  pas- 
sengers from  Mauch  Chunk,  Pennsylvania,  to 
Phillipsburgh,  New  Jersey,  said  freight  and  pas- 
sengers having  been  carried  by  the  Pennsylvania 
Railroad  Company  from  Phillipsburgh,  through 
the  State  of  New  Jersey,  by  way  of  Trenton,  to 
Philadelphia,  as  stated  in  finding  of  fact  No.  2, 
the  taxation  of  receipts  so  derived  being  in  vio- 
lation of  that  clause  of  the  Constitution  of  the 
United  States  which  declares  that  Congress  shall 
have  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with 
the  Indian  tribes." 

(2)  The  Court  erred  in  deciding,  relative  to 
the  item  of  $122,833.05,  receipts  of  the  Lehigh 
V^ley  Railroad  Company  for  the  transportation 
from  Mauch  Chunk,  Pennsylvania,  to  Phillips- 
burgh, New  Jersey,  of  freight  and  passengers 
carried  by  the  Pennsylvania  Railroad  Company, 
from  Phillipsburgh,  through  the  State  of  New 
Jersey,  by  way  of  Trenton,  to  Philadelphia,  that 
**  in  principle  the  case  before  us  does  not  seem  to 
be  within  the  mischief  which  the  commercial 
clause  of  the  Federal  Constitution  was  intended 
to  prevent.  In  reality  and  substance  the  com- 
merce here  i^  purely  internal,  whatever  the  mere 
form  of  it  may  be." 

(3)  Having  found  concerning  the  item  of  $122- 
833.05  the  facts  inclosed  in  brackets  in  the  find- 
ing of  the  Court,  the  Court  erred  in  not  deciding 
that  the  transportation,  by  the  Lehigh  Valley 
Railroad  Company,  for  which  the  said  receipts 
were  derived,  was  inter-state  transportation,  and 
that  the  taxation  of  the  receipts  for  such  trans- 
portation was  in  violation  of  that  clause  of  the 
Constitution  of  the  United  States  which  declares 
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that  Congress  shall  have-  power  "to  regulate 
commerce  with  foreign  nations  and  among  the 
several  States  and  with  the  Indian  tribes." 

(4)  The  Court  erred  in  directing  judgment  to 
be  entered  in  favor  of  the  Commonwealth  for 
$3,137.88. 

The  Court  having  overruled  the  exceptions, 
and  entered  judgment  in  favor  of  the  Common- 
wealth, defendant  took  this  writ,  and  restated  its 
exceptions  as  assignments  of  error. 

In  No.  24  the  facts  were  substantially  the  same. 

M,  E.  Olmsted,  for  plaintiff  in  error. 

William  S.  Kirkpalrick,  attorney-general,  and 
John  F,  Sanderson^  deputy  attorney-general, 
for  the  Commonwealth. 

June  28,  1889.  The  Court.  There  is  no 
essential  difference  in  the  facts  of  these  two  cases. 
They  present  the  single  question  whether  trans- 
portation from  one  point  to  another  point  in  the 
same  State  is  inter-state  commerce,  for  the  rea- 
son that  in  the  course  of  such  transportation  the 
property  in  question  passes  the  boundaries  of  the 
State.  The  same  point  was  before  us  last  year  in 
a  proceeding  between  the  same  parties,  and  we 
determined  it  in  favor  of  the  Commonwealth. 
We  adhere  to  the  same  ruling  now,  which  will 
enable  the  cases  to  be  reviewed  by  the  Supreme 
Court  of  the  United  States,  and  our  decision  cor- 
rected, if  erroneous. 

The  judgment  in  each  case  is  affirmed. 

Per  Curiam.  h.  c.  o. 


Haj  '89,  48  &  49.  Jane  6, 1889. 

Appeal  of  the  Commonwealth. 

Appeal  of  the  Lackawanna  Iron  and  Coal 

Company. 

Taxes  —  Taxation — Corporations — Act  of  June 
30,  1885 — Manvfactaring  companies — TVix- 
able  upon  property  owned  and  used  by  them^  hut 
not  legally  incident  to  the  business  of  manu- 
facturing. 

Langnage  wliioh  relieves  from  taxation  will  be 
itrktlj  vonsiroed. 

Section  20  of  the  Act  of  Jnne  30,  1885,  which  ex- 
empts the  capital  of  manufacturing  corporations  from 
State  taxation  was  intended  to  operate  solely  npen 
capital  aotaallj  employed  in  manufacturing,  and  not 
upon  capital  of  a  manufacturing  company  employed 
in  any  other  bosiness  or  pursuit. 

The  fact  that  an  iron  manufacturing  company  is 
aatborized  by  its  charter  to  bold  and  operate  coal  and 
irun  mines,  is  no  reason  why  se  much  of  its  capital  as 


is  invested  in  such  mining  operations  should  enjoy 
the  benefit  of  exemption  f^om  State  tax  under  the  Act 
of  June  30,  1885.  The  business  of  mining  and  sup- 
plying raw  materials  is  not  legally  or  necessarily  inci- 
dent to  a  strictly  manufacturing  franchise. 

A  manufacturing  company,  which  is  authorised  by 
its  charter  to  own  and  work  coal  and  iron  ores,  does 
not,  by  exercising  such  rights,  deprive  itself  of  the 
exemption  from  State  tax  on  so  much  of  its  capital  as 
is  employed  in  exclusively  manufacturing  operations. 

Appeal^  from  a  judgment  of  the  Common  Pleas 
of  Dauphin  County. 

Two  appeals,  by  the  Commonwealth  and  by 
the  Lackawanna  Iron  and  Coal  Company,  re- 
spectively, from  a  judgment  entered  on  exceptions 
filed  to  the  settlement  of  the  account  of  the 
auditor-general  and  State  treasurer,  ibr  tax  upon 
the  capital  stook  of  said  Lackawanna  Iron  and 
Coal  Company. 

The  case  was  tried  without  a  jury  under  the 
Act  of  April  22,  1874,  and  the  facts  as  found  by 
the  Court  (McPherson,  J.),  sufficiently  appear 
in  the  opinion  of  the  Supreme  Court,  infra. 

The  Court  held  that  the  Lackawanna  Iron  and 
Coal  Company  was  not  taxable  on  so  much  of  its 
capital  as  was  invested  in  its  manufacturing  plant, 
and  also  in  coal  and  ore  property  which  was  rea- 
sonably necessary  in  the  prosecution  of  its  prin- 
cipal business  as  a  manufacturing  company,  but 
that  it  .was  taxable  on  the  bonds  and  mortgages, 
city  lots,  and  store-goods  held  by  it,  and  entered 
jud$rment  accordingly. 

From  this  jutlgment  the  Commonwealth  ap- 
pealed, specifying  for  error,  inter  alia : — 

The  learned  Court  erred  (6)  in  not  holding 
that  the  20th  section  of  the  Act  of  1885  exempted 
from  taxation  such,  and  only  such,  corporations 
as  are  exclusively  organized  for  and  engaged  in 
the  business  of  manufacturing.  (7)  In  not  hold- 
ing that  the  capital  invested  in  the  coal  property, 
mentioned  in  the  third  finding  of  fact,  was  subject 
to  taxation.  (8)  In  not  holdiTig  that  the  capital 
invested  in  the  ore  property,  mentioned  in  the 
third  finding  of  fact,  was  subject  to  taxation. 
(9)  In  not  entering  judgment  for  the  Common- 
wealth for  the  full  amount  of  the  tax  claimed. 

The  Lackawanna  Iron  and  Coal  Company  also 
appealed,  specifying  for  error,  inter  alia,  the  re- 
fusal of  the  Court  to  exempt  it  entirely  from 
taxation  on  capital  stock. 

John  F,  Sanderson,  deputy  attorney- general, 
and  William  S.  Kirkpatrick,  attorney-general, 
for  the  Commonwealth. 

M.  E.  Olmsted,  for  the  Lackawanna  Iron  and 
Coal  Company. 

commonwealth's  appeal. 
June  28,  1889.     The  Coubt.    The  Lacka- 
wanna Iron  and  Coal  Company,  appellee  in  this 
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case,  id  a  domestic  corporation,  chartered  by  the 
Apt  of  April  5,  1853,  and  supplements  of  May 
2,  1855,  and  April  27,  1864. 

Section  4,  of  the  original  Act,  authorizes  the 
company  to  hold  "  lands  not  exceeding,  at  any 
one  time,  three  thousand  acres,  with  power  to 
mortgage,  sell,  lease  or  otherwise  dispose  of  the 
same  or  any  part  thereof;"  and  provides  that  its 
capital  *^  may  be  employed  in  mining  iron  ore, 
making  and  manufacturing  iron,  mining  coal  and 
limestone,  and  transporting  and  carrying  the 
same,  and  for  such  other  objects  as  are  necessary 
in  the  prosecution  of  said  business." 

Section  5  requires  the  company  to  report  an- 
nually the  amount  of  capital  paid  in,  the  number 
of  acres  of  land  held  by  it,  the  quantity  of  coal 
mined,  and  of  iron  manufactured  and  sold,  etc. 

Section  2,  of  the  fii*st  supplement,  authorizes 
the  company  to  acquire,  hold  and  enjoy  certain 
timber  and  iron  ore  lands,  in  Luzerne  County, 
not  exceeding  five  thousand  acres ;  and  also  ore 
lands  in  the  State  of  New  York,  not  exceeding 
one  thousand  acres  at  any  one  time,  and  to  mine, 
obtain  and  use  the  ores,  timber  and  other  products 
of  said  lands. 

Section  2,  of  second  supplement,  authorizes  the 
company  to  purchase,  hold  and  dispose  of  such 
mineral  lands  in  the  State  of  New  Jersey,  and 
such  limestone  lands,  not  exceeding  two  hundred 
acres,  in  the  counties  of  Monroe  and  Northamp- 
ton, in  this  state,  as  the  directors  may  deem  ad- 
visable, with  the  right  to  mine,  quarry,  remove 
and  dispose  of  said  minerals  and  limestone. 

During  the  tax  years  ending  first  Monday  of 
November,  1887  and  1888,  respectively,  the 
company,  exercising  the  corporate  powers  with 
which  it  is  invested  by  the  Acts  aforesaid,  mined 
coal  and  iron  ore,  quarried  limestone,  manufac- 
tured iron  and  steel,  transported  the  same,  etc. 
Its  reports  for  some  years  show  a  full  paid  capital 
of  $3,000,000,  on  which  dividends  were  declared, 
as  follows :  for  1887,  fifteen  per  cent.,  amounting 
to  $450,000,  and  for  1888,  ten  per  cent.,  amount- 
ing to  $300,000.  In  stating  its  tax  account  with 
the  Commonwealth  for  those  years,  the  proper 
accounting  officers  charged  tlie  company  for  each 
year,  respectively,  one-half  mill  for  each  one  per 
cent,  of  dividend,  aggregating  $37,500.  Prom 
that  settlement  the  company  appealed,  alWging 
that  under  section  20  of  the  Act  of  1885,  it  was 
wholly  relieved  from  the  payment  of  capital  slock 
tax.  That  section  provides,  "That  the  taxes 
laid  upon  manufacturing  corporations  by  and 
under  the  revenue  laws  of  this  Commonwealth  be 
and  the  same  are  hereby  abolished  as  to  such  cor- 
porations, and  the  laws,  under  which  such  taxes 
are  laid  and  collected,  be  and  the  same  are  hereby 
repealed,  so  far,  and  so  far  only,  as  they  apply  to 
and  affect  manufacturing  corporations." 

This  case  was  tried  by  the  Court,  without  a 


jury,  under  the  Act  of  1874.  The  findings  of 
the  learned  Judge  are  not  as  full  and  specific  as 
they  should  have  been  or  as  the  evidence  would 
have  warranted ;  but  in  connection  with  other 
facets,  about  which  there  is  no  dispute,  we  have 
sufficient  data  to  enable  us  to  dispose  of  the  main 
questions.  Indeed,  there  was  no  conflict  of  testi- 
mony. In  the  main,  the  oral  evidence  was  that 
of  Charles  F.  Mattes,  call^^d  by  the  company. 
Among  other  things,  it  was  clearly  shown. that  a 
considerable  portion  of  the  coal  mined  by  the 
company  during  the  two  years  in  question, — about 
450,000  tons,  alleged  to  be  too  small  for  its  own 
use,  was  sold  at  the  mines  for  not  less  than  seven 
hundred  and  twenty-one  thousand  dollars. 

In  addition  to  the  facts  above  stated,  relating 
to  the  incorporation  of  the  company,  amount  of 
its  capital  stock,  dividends  declared  for  the  years 
18^57  and  1888,  etc.,  the  learned  Judge  found  as 
follows : 

'*  2 Its  principal  business  is  the  manu- 
facture of  steel  rails :  incident  thereto  it  mines  a 
considerable  quantity  of  coal  and  iron  ore." 

"  3.  Its  capital  stock  represented  the  following 
property,  all  of  which  was  reasonably  necessary- 
tor  the  prosecution  of  its  business :  Manufactur- 
ing plant,  including  building,  real  estate,  ma- 
chinery, etc.,  the  value  of  which  was  $1,500,000 
Coal  property,  the  value  of  which  was  500,000 
Ore  properly,  the  value  of  which  was    ■  400,000 

"$2,400,0()07' 
"It  also  represented  the  following  property, 
which  has  not  been  shown  to  be  reasonably  neces- 
sary in  the  prosecution  of  its  principal  business  : — 
United  States  bonds,  the  value  of 

which  was  .  .  ^.  .  $500,000 
Other  bonds  and  mortgages,  .  .  200,000 
City  lots,  the  value  of  which  was  .  1,000,000 
Store  goods,  the  value  of  which  was  80,000 

**  Total  valuation,  .  .$4,180,000." 
Having  found  that  the  capital  stock  was  repre- 
sented by  the  several  items  of  property  above, 
specified  and  valued  in  the  aggregate  at  $4,180,- 
000,  the  learned  Judge  rightly  concluded  that 
the  comjoiny  was  not  taxable,  in  any  event,  on  so 
much  of  its  capital  as  was  invested  in  United 
States  bonds  (Bank  r.  Com'th,  9  U.  S.  359). 
He  also  held  it  was  not  taxable  on  so  much  of 
its  capital  as  was  invested  in  its  manufacturing 
plant,  and  also  in  coal  and  ore  property  which  he 
considered  reasonably  necessary  in  the  prosecu- 
tion of  its  principal  business  as  a  manufacturing 
company ;  but,  he  refused  to  further  sustain  the 
company's  contention,  and  held  that,  as  to  tho 
last  three  items,  consisting  of  bonds  and  mort- 
gages, city  lots  and  store  goods,  aggregating 
$1,280,000,  it  was  taxable.  He  accordingly 
found  that  the  proportion  of  the  capital  invested 
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in  those  three  items  was  $888,038.00,  and  en- 
tered judgment  for  the  taxes  on  that  amount, 
with  interest  and  attorney-general's  commissions. 
As  stated  by  the  learned  Judge  himself,  the 
•round  upon  which  the  company  was  thus  held 
liable  was,  that  the  section  above  quoted  ^*  was 
intended  to  operate  simply  on  capital  employed 
in  manufacturing,  the  purpose  being  to  free  such 
capital  from  the  burden  believed  to  be  hampering 
our  own  industries  in  the  struggle  for  a  market. 
It  waft  hardly  intended  to  relieve  from  taxation 
capital,  although  belonging  to  manufacturing 
companies,  which  was  not  actually  used  in  man- 
ofacturing,  but  invested,  as  in  the  case  before  us, 
in  interest-bearing  securities,  in  unnecessary  real 
etitate,  or  in  a  business  not  reasonably  required 
bj  the  principal  corporate  purpose.  Language 
which  relieves  from  taxation  is  to  be  strictly  con- 
strued (Academy  r.  Philadelphia,  22  Pa.  496 ; 
Miller  v.  Kirkpatrick,  29  Id.  226 ;  Crawford  v. 
Borrell  Twp.,  53  Id.  219)1  We,  therefore,  hold 
....  that  the  defendant  is  a  manufacturing  cor- 
poration, within  the  provisions  of  the  Act  of  I880, 
only  as  to  so  much  of  its  capital  stock  as  it  has 
shown  to  be  thus  employed.  The  burden  is  upon 
it  to  make  out  its  claim  to  the  relief  set  up  ;  if  it 
fails,  the  capital  stock  tax  of  1879  is  properly 
collectible.  It  has  failed  with  respect  to  the  lac^t 
three  items  of  paragraph  3,  and  we  must  there- 
fore decide  a  due  proportion  of  its  capital  stock 
to  be  taxable." 

As  we  understand  it,  a  proper  application  of 
the  principle  of  construction,  above  stated,  should 
also  subject  to  taxation  that  portion  of  the  capi- 
tal invested  in  the  '*  coal  pro{)erty"  and  "  ore 
property."  Strictly  speaking,  both  of  these  per- 
tain to  mining  rather  than  manufacturing  corpo- 
rations. Neither  of  them  has  any  necessary 
connection  with  the  latter.  True,  they  are 
sources  from  which  corpoiations  engaged  in  man- 
ofactaring  iron  necessarily  draw  their  chief  sup- 
ply of  raw  materials,  but  those  materials  always 
may  be  and  frequently  are  obtained  from  parties 
or  corporations  independently  engaged  in  mining 
and  supplying  same  to  manufacturers  of  iron  and 
others.  It  is,  doubtless,  a  great  convenience  and 
advantage  for  an  iron  manufacturing  company  to 
own  and  operate  its  own  coal  and  iron  ore  mines, 
but  the  fact  that,  such  corporation  is  also  specially 
authorized  to  do  so,  is  no  reason  why  so  much  of 
it<  capital  as  is  invested  in  such  mining  opera- 
tions should  enjoy  the  benefit  of  exemption  from 
State  tax,  designed  to  relieve  manufacturing,  as 
contradistinguished  from  mining  corporations, 
from  a  burden  they  were  supposed  to  be  illy  able 
to  bear. 

A  company  incorporated  for  the  exclusive  pur- 
pose of  manufacturing  steel  rails,  for  example,  is 
not  authorized  by  its  charter  to  own  and  operate 
coal  minef ,  iron  ore  mines,  or  limestone  quarries ; 


and  would,  of  course,  be  obliged  to  procure  its  sup- 
plies of  raw  materials  from  outside  sources.  Such 
mining  and  quarrying  operations  are  not  legally 
incident  to  the  business  of  manufacturing ;  that 
is  to  say,  they  do  not  necessarily  depend  upon  it, 
although,  as  a  matter  of  fact,  the  supply  of  raw 
materials  is,  in  one  sense,  incident  to  the  process 
of  manufacturing.  If  the  business  of  mining  and 
supplying  such  raw  materials  is  not  necessarily 
incident  to  a  strictly  manufacturing  franchise,  it 
cannot  become  so  because  that  franchise  is  exer- 
cised concurrently  with  the  separate  franchises  of 
mining  and  quarrying.  As  we  have  seen,  the 
corporation  appellee  is  of  a  fourfold  character. 
It  is  a  coal  mining  company,  a  quarrying  com- 
pany, an  iron  ore  mining  company,  and  a  manufac- 
turing company,  specifically  invested  with  the 
distinct  rights  and  privileges  pertaining  to  each, 
and  exercises  all  of  them.  In  the  exercise 
of  its  manufacturing  franchise,  it  finds  it  con- 
venient and  profitable  to  become,  in  the  main, 
the  consumer  of  products  resulting  from  the  exer- 
cise of  the  other  three.  In  other  words,  the 
mining  and  quarrying  departments,  so  to  speak, 
find  a  convenient  customer  in  the  manufacturing 
department.  But,  how  can  it  be  inferred  from 
this,  that  the  capital  employed  in  the  mining 
and  quarrying  departments  of  the  business  is  re- 
lieved from  State  tax,  because  capital  em))loyed 
in  manufacturing  happens  to  be  exempt  ?  Such 
a  conclusion  would  be  as  unjust  as  it  is  illogical. 
It  relieves  from  taxation  capital  which  the  Leg- 
islature never  intended  to  exempt,  merely  be- 
cause it  happens  to  belong  to  a  corporation  which 
owns  and  controls  other  capital  which,  for  a  special 
reason,  the  Legislature  has  seen  fit  to  exempt. 

The  case  in  hand  is  a  striking  illustration  of 
the  injustice  of  any  construction  that  would  re- 
lieve the  company  from  the  payment  of  State  tax 
on  so  much  of  its  capital  as  is  employed  in  its 
mining  and  quarrying  opemtions :  and  we  know 
of  no  rule  of  law  that  even  favors,  much  less  de- 
mands any  such  construction.  The  spirit  of  the  ex- 
emption clause  under  consideration  does  not 
require  it;  nor  is  it  demanded  by  the  necessities 
of  the  company.  A  corporation  that  makes  a  net 
annual  profit  of  from  ten  to  fifteen  per  cent,  on 
its  entire  capital  is  not  an  object  of  State  charity, 
and  should  not,  under  a  strained  construction  of  the 
exemption  clause  be  permitted  to  evade  payment 
of  its  share  of  the  public  burden.  Corporations 
engaged  in  mining  coal,  etc.,  but  not  authorized 
to  engage  in  manufacturing, are  subject  to  the  pay- 
ment of  State  tax.  Under  a  fair,  if  not  a  very 
liberal  con.**truction  of  the  Act  of  1885,  section 
20,  we  think  all  that  the  company  can  reasonably 
claim  is  exemption  from  tax  on  so  much  of  i  s 
capital  stock  as  has  been  found  to  be  employed 
in  strictly  manufacturing  operations,  as  contra- 
distinguished   from   the   mining    operations    in 
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which  by  its  charter  it  was  also  authorized  to 
engage  at  the  same  time.  That  accords  to  it  all 
the  advantages,  in  the  way  of  relief  from  tax- 
ation, that  it  would  ha?e  had  in  case  it  had  been 
an  exclusively  roan u fact aring  corporation. 

The  contention  of  the  Commonwealth  that  the 
exemption  clause  of  the  Act  of  1885  does  not  ap- 
ply to  any  corporation  except  those  engaged  ex- 
clusively in  manufacturing,  has  been  very  for- 
cibly presented  by  the  attorney-general,  but  upon 
a  full  consideration  of  the  subject  we  are  of 
opinion  that  the  spirit  if  not  the  letter  of  the 
Act  entitled  the  company  appellee  to  exemption 
from  State  tax  on  so  much  of  its  capital  as  was 
employed  in  exclusively  manufacturing  opera- 
tions, in  the  sense  above  expressed. 

It  therefore  follows  that  in  ascertaining   the 
proportion  of  the  company's  capital  that  is  tax- 
able, we  should  add  the  two  items,  ^*  coal  prop- 
erty" and  **  ore  property,"  in  paragraph  three  of 
the  learned  Judge's  findings  of  facts,  to   the  last 
three   items   in   same   paragraph    which   aggre- 
gate    ......      $1,280,000 

*'  Coal  property,"  valued  at  .         .  500,000 

"Ore  property,"        "  .         .  400,000 


$2,180,000 

Then  taking  $4,180,000  valuation  of  property 

representing  capital  stock  and  we  have  this  frac- 

.       2,180,000        109   ^^,  ^^^^^^ 
^'^"'  ^'*-    4,ltt0,000  =  209  of $3,000,000,  capi- 
tal,  as  the  correct  proportion  thereof  that  is  tax- 
able, $1,665,114.65. 

Tax,  7^  mills  on  that  sum  for  1887      $11,788.86 
Tax,  5  mills  on  that  sum  for  1888  7,825.57 

Atterney-general's  commissions  978.19 

Int.  at  12  per  cent,  from  March  9th  684.73 


Amt.  for  which  judg.  sh'ld  be  entered  $21,226.85 
June  28,  1889.  Judgment  reversed  and  judg- 
ment is  now  entered  in  favor  of  Commonwealth 
and  against  the  Lackawanna  Iron  and  Coal  Com- 
pany appellee  for  twenty-one  thousand  two  hun- 
dred and  twenty-six  dollars  and  eighty-five  cents, 
and  costs. 

LACKAWANNA  IRON  AND  COAL  CO.'S  APPEAL. 

June  28,  1889.  The  Court.  This  and 
Commonwealth's  Appeal,  No.  48,  of  this  term, 
in  which  an  opinion  has  just  been  filed,  are  cross 
appeals  from  the  same  judgment.  The  facts,  on 
which  appellants'  contention  in  this  case  is  based, 
are  fully  set  forth  in  that  opinion.  For  reasons 
there  stated,  neither  of  the  specifications  of 
error,  on  which  the  company  appellant  relies,  is 
sustained. 

Appeal  dismissed,  with  costs  to  be  paid  by  ap- 
pellant. 

Opinions  by  Sterrett,  J.         w.  m.  s.,  Jr. 

[See  next  oase.] 


May,  '88,  40.  Jane  6,  1889. 

Commonwealth  v.  Mahoning  Rolling  Mill 

Company. 

7*0X09  and  taxation — Act  of  June  30,  1885 — 
Mannfaeturtng  companies — Capital  invested 
in  dwelling  houses  for  employis  not  exempt. 

An  inyestmeDt  of  a  part  of  a  mannfaotaring  com- 
pany's  capital  in  dwelling  houses  for  its  employ^ 
does  not  differ  from  anj  other  investment  that  might 
be  made  outside  of  its  business  as  a  mannfactnring 
oompan  J,  and  the  portion  of  the  capital  thus  invested 
is  not  exempt  from  State  tax. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

This  was  an  appeal  by  the  Mahoning  Rolling 
Mill  Company  from  the  settlement  of  the  auditor- 
general  in  regard  to  the  tax  on  the  capital  stock 
of  said  company. 

The  case  was  tried  without  a  jury  under  the 
Act  of  April  22,  1874,  and  the  facts,  as  found  by 
McPherson,  J.,  are  sufRciently  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

Judgment  was  entered  for  the  defendant,  the 
Court  saying,  inter  alia :  "  Each  case  must  stand 
upon  its  own  facts,  but  we  think  the.  Act  of  1874 
allows  a  portion  of  the  capital  stock  of  a  manu- 
facturing corporation  Tb  be  put  into  dwellings 
which  are -reasonably  necessary  for  the  use  of'  its 
employes,  and  that  such  an  investment  is  carrying 
out  the  purpose  of  its  organization.  While  thus 
invested,  the  Act  of  1885  relieves  this  portion 
also  from  the  tax  now  claimed." 

From  this  judgment  the  Commonwealth  took 
this  writ,  specifying  for  error  (1)  the  above  quo- 
tation from  the  opinion,  (2)  the  refusal  to  hold 
that  the  exemption  clause  of  the  Act  of  1885  ap- 
plied only  to  such  corporations  as  invested  and 
used  their  whole  capital  stock  in  manufacturing, 
and  (3)  in  entering  judgment  for  the  defendant. 

John  F.  Sanderson^  deputy  attorney-general, 
and  William  S.  Kirkpatrick^  attorney-general,  for 
the  Commonwe^ilth. 

M»  E,  Olmsted^  for  defendant  in  error. 

June  28,  188a»  The  Court.  The  tax  ac- 
count of  defendant  company  with  the  Common- 
wealth, per  Act  of  June  7,  1879,  for  the  fiscal 
year  ending  first  Monday  of  November,  1887, 
was  stated  by  the  Auditor-General,  December  1 
of  that  year,  as  follows,  to  wit : — 

"  Dividend,  15  per  cent,  on  $50,000  capital 
stock.  Tax,  7^  mills  (one- half  mill  for  each  one 
per  cent,  of  dividend),         .         .         .     $375.00 

**  Interest  of  12  per  centum  from  60  days  after 
date  of  settlement.** 

The  company  appealed  from  that  settlement, 
and  contended  that,  as  a  manufacturing  corpora- 
tion, its  capital  stock  was  wholly  exempted  from 
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taxation  bj  the  following  section  of  the  supple- 
ment^ June  30t  1885^  viz : 

^*  Sect,  20.  That  the  taxes  laid  upon  manufac- 
turing corporations,  by  and  under  the  revenue 
laws  of  this  Commonwealth,  be  and  they  are 
hereby  abolished  as  to  such  corporations,  and  the 
laws  under  which  such  taxes  are  laid  and  col- 
lected be  and  the  same  are  hereby  repealed,  so 
far,  and  so  far  only,  as  they  apply  to  and  afiect 
manufacturing  corporations  :  Provided^  that  the 
provisions  of  this  Act  shall  not  apply  to  corpora- 
tions engaged  in  the  manufacture  of  malt,  spirit- 
uous and  vinous  liquors,  or  in  the  manufacture 
of  gas,"  etc 

It  appears  from  the  record  that  the  company 
was  chartered  under  the  General  Corporation 
Act  of  1874,  with  an  authorized  capital  of 
$oO,000,  three-fourths  of  which  was  paid  in  : 
that  on  June  1;  1887,  it  declared  a  dividend  of 
15  per  centum  on  its  paid-up  capital.  The 
settlement  appealed  from  was  based  on  that 
dividend. 

The  learned  Judge  also  found  that  the  busi- 
ness of  the  company,  with  an  unimportant  ex- 
ception, is  converting  pig-iron,  old  rails,  and 
scrap  into  a  form  of  wrought-iron  known  as  skelp, 
adapted  to  the  manufacture  of  pipes :  that  about 
one-thirteenth,  or  ^y^  parts  *'  of  its  capital  is  in- 
vested in  dwellings  which  are  reasonably  neces- 
sary for  the  use  of  its  employes." 

The  findings  of  fact  are  not  as  full  and  specific 
as  the  undisputed  evidence  would  have  warranted. 
While  the  tenant-houses,  in  which  about  $2900 
of  the  company's  capital  is  invested,  are  in  a 
certain  sense  '*  reasonably  necessary  for  the  use 
of  its  employ^,'*  the  evidence  clearly  shows  they 
are  not  a  necessary  part  of  its  manufacturing 
plant,  and  have  no  necessary  connection  with  the 
business  for  which  the  company  was  incorporated. 
They  are  a  convenience  and  advantage  both  to 
the  company  and  its  employ^,  and  doubtless  a 
profitable  investment  for  the  former;  but,  in 
principle,  the  employment  of  its  capital  in  build- 
ing houses,  for  the  purpose  of  leasing  the  same,  to 
its  emplo}^s,  does  not  differ  materially  from  any 
other  investment  that  might  be  made  outside  of 
its  business  as  a  manufactaring  corporation. 
The  only  question  is  whether  capital  thus  em- 
ployed or  invested  is  within  the  exemption  of  the 
section  above  quoted.  We  are  of  opinion  that  it 
is  not.  In  some  respects  the  question  is  similar 
to  one  that  was  presented  in  Commonwealth's 
Appeal,  No.  48,  of  May  Term,  1889,  in  which 
opinion  has  just  been  filed.  In  that  case  we  held 
tiat  the  section  in  question  was  intended  to 
operate  solely  on  capital  actually  employed  in 
manufacturing  and  not  on  capital  employed  in 
any  other  business  or  pursuit. 

In  West  Chester  Gas  Co.  v,  Chester  County 
(30  Pa.  232),  the  question  was  whether  houses 


erected  by  the  company  for  its  workmen  were  a 
part  of  the  plant,  and  as  such,  exempt  from 
taxation.  Mr.  Justice  Porter,  speaking  for 
this  Court,  said :  "  The  gas  works  are  clearly 
exempted,  but  the  houses  do  not  appear  necessary 
to  the  performance  of  the  company's  proper 
work.  On  the  other  hand  they  are  said  to  have 
been  erected  for  the  accommodation  of  their 
workmen.  This  is  a  convenience ;  not  a  neces- 
sity. For  anything  that  appears,  these  workmen 
might  be  able  to  discharge  their  duties  as  satis- 
factorily if  they  lived  somewhere  else." 

It  may  be  difiicult  in  some  cases  to  determine 
just  where  necessity  ends  and  mere  convenience 
begins.  In  the  case  before  us,  however,  it  ap- 
pears to  be  quite  clear  that  the  investment  of  part 
of  the  company's  capital  in  dwelling-houses  for 
the  use  of  its  employes  was  a  measure  of  mutual 
convenience  and  advantage,  and  not  of  necessity. 
We  think,  the  learned  Judge  erred  in  holding 
that  the  portion  of  capital  thus  invested  is  exempt 
from  State  tax.  To  that  extent  the  specifications 
of  error  are  sustained. 

It  follows  that  the  judgment  complained  of 
must  be  reversed,  and  judgment  entered  in  favor 
of  the  Commonwealth  for  amount  of  tax  on  $2900 
of  the  company's  capital,  with  interest,  commis- 
sions, and  costs  as  follows: — 

Tax,  7^  mills  on  $2900,  for  year  1887,  $21  75 
Interest  from  March  1 ,  1888,  at  1 2  per  ct.  8  40 
Atterney-General's  commissions  1  09 


Total 


$26  24 


Judgment  reversed,  and  judgment  is  now  en- 
tered against  defendant  in  favor  of  the  Common- 
wealth for  $26.24,  and  costs. 

Opinion  by  Sterrktt,  J.         w.  u.  a.,  jr. 

[See  preceding  case.] 


Jan.  »88,  249.  February  21, 1889. 

Freiler  et  ux.  v.  Kear  et  aU 

Husband  and  wife — Suit  by  wife  against  a  firm 
of  which  her  httsband  is  m  member —  When  re.» 
covery  may  be  had — Power  of  husband  to  con- 
fess judgment  to  his  wife  against  firm  of 
which  he  is  a  member — Practice — Entering 
judgment  non  obstante  veredicto  while  a  motion 
or  rule  foil*  new  trial  is  undisposed  of. 

F.  and  wife  brought  suit,  in  right  of  the  wife,  against 
a  firm  of  which  P.  was  a  member,  to  recover  for  dam- 
ages to  premises  owned  by  the  wife  of  P.,  and  l^^ased 
to  the  firm.  The  husband  and  wife  were  living  to- 
gether. F.  did  not  appear  nor  plead  as  a  defendant. 
The  remaining  partner  pleaded  non  aMiwnjaUj  and 
payment : 

Heldf  that  the  wife  of  F.  coald  maintain  her  action 
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notwithstauding  the  fact  that  her  husband  was  a 
member  of  the  firm  against  which  the  suit  was 
brought. 

A  husband  maj  confess  a  judgment  directly  to  his 
wife  for  a  debt  he  owes  her,  and  allow  her  to  have  exe- 
cution on  such  judgment,  and  to  sell  his  property; 
and  there  is  nothing  in  this  consent  or  default  of  the 
husband,  if  there  is  no  taint  of  fraud  in  it,  of  which 
third  parties  can  complain. 

A  judgment  confessed  hy  a  husband  to  his  wife 
cannot  be  set  aside  or  impeached  bj  his  creditors  on 
the  ground  of  the  legal  unity  of  the  parties  to  it. 

As  a  partner,  a  husband  may  confess  a  judgment 
for  a  firm  debt,  and  on  such  judgment  ihe  property  of 
the  firm  may  be  sold.  His  authority  in  this  respect  is 
not  abridged  by  the  fact  that  his  wife  is  the  creditor. 
Although  he  may  object  to  a  suit  by  his  wife  against 
himself,  and  perhaps  to  her  suit  against  the  partner- 
ship of  which  he  is  a  member,  upon  the  ground  of 
the  legal  unity  created  by  the  marriage,  his  partners 
cannot. 

A  husband  is  under  no  legal  or  moral  duty  to  in- 
terpose a  technical  defence  which  he  alone  can  make, 
to  defeat  or  postpone  an  honest  claim  of  his  wife  against 
the  firm  simply  because  he  is  a  member  of  it. 

The  practice  of  entering  a  judgment  non  obstante 
rerenHcfo  while  a  motion  or  rule  for  a  new  trial  is  un- 
disposed of,  disapproved.  The  case  of  Harper  r. 
Keely  (17  Pa.  234)  does  not  establish  a  rule  of  prac- 
tice on  this  subject. 

Error  to  the  Common  Pleas  of  Scbuylkill 
County. 

Case,  by  Daniel  Freiler  and  Barbara  Freiler 
liis  wife,  in  right  of  said  Barbara,  against  F.  G. 
Kear  and  Daniel  Freiler,  trading  under  the  firm 
name  of  F.  G.  Kear  &  Co.,  to  recover  for  in- 
juries to  property  of  Barbara  Freiler  occupied  by 
defendants  under  a  parol  lease  from  her.  Kear 
pleaded  non  assumpsit,  payment  with  leave,  etc. 
Freiler  did  not  appear  or  plead. 

The  facts  are  fully  set  forth  in  tbe  opinion  of 
the  Supreme  Court. 

Upon  the  trial,  before  Pershing,  P.  J.,  defend- 
ant Kear  submitted  the  following  point : — 

(1)  The  evidence  b«ing  undisputed,  that  Bar^ 
bara  A.  Freiler,  in  whose  right  this  action  has 
.  been  brought,  is  the  wife  of  Daniel  Freiler,  a 
defendant  (and  who  is  aldO  made  plaintiff  with 
said  Barbara),  no  separation  being  alleged,  or  in 
fact  having  at  any  time  existed  betweem  them, 
this  action  cannot  be  maintained,  and  the  verdict 
must  be  for  the  defendant. 

Answer.  This  raises  a  square  question  of  law, 
and  an  important  question.  We  will  answer 
it  in  the  negative  for  the  present,  and  reserve  it 
for  consideration  hereafter  on  motion  in  arrest  of 
judgment,  for  new  trial,  or  on  rule  for  judgment 
non  obstante  veredicto. 

Verdict  for  plaintiff  for  $1272.73  subject  to 
the  point  reserved.  The  Court  subsequently 
entered  judgment  for   the  defendant   upon   tbe 


point    reserved,   non    obstante    veredicto,    1*eb^ 
SHiNG,  P.  J.,  saying,  inter  alia,  as  follows  : — 

**  This  is  a  very  different  case  from  that  class 
of  cases,  of  which  Rose  and  Wife  v.  Latshaw  et 
al.  (90  Pa.  238),  stands  on  the  verge,  and  in 
which  it  has  been  held  that  a  husband  honestly 
indebted  to  his  wife  may,  without  the  interven- 
tion of  a  trustee,  confess  a  judgment  in  her  favor 
and  suffer  an  execution  to  issue  thereon.  Tbe 
proceeding  in  the  present  case  has  been  adver- 
sary throughout.  Daniel  Freiler  was  brought 
into  Court  by  a  summons,  and  on  tlie  trial  was 
called  by  his  wife  as  a  witness  under  the  Act  of 
1869,  as  for  cross-examination.  No  statute  au- 
thorizes this  suit,  nor  can  1  find  a  case  which  has 
gone  to  the  extreme  length  necessary  to  sustain 
it.  In  the  Act  of  April  11,  1856,  which  is  a 
supplement  to  the  married  woman's  Act  of  1848, 
which  gives  to  a  married  woman  a  separate  action 
to  protect  her  reputation  or  recover  her  separate 
earnings  and  property  in  three  cases,  viz :  Where 
her  husband  deserts  or  separates  himself  from 
her ;  when  he  neglects  or  refuses  to  support  her : 
and  when  she  has  been  divorced  from  bed  and 
board,  there  is  a  proviso  that  if  in  either  case 
her  husband  is  the  defendant,  her  suit  must  be 
brought  in  the  name  of  a  next  friend.  That  this 
statute  can  have  no  application  to  the  case  in 
hand  will  be  seen  by  a  reference  to  some  of  the 
decisions  of  the  Supreme  Court.  Thus,  in  Ritter 
r.  Ritier  (31  Pa.  396),  it  was  held  that  a  mar- 
ried  woman,  even  by  her  next  friend,  could  not 
maintain  an  action  of  debt  agtiinst  her  husliand 
on  a  note  given  for  money  borrowed  from  her 
during  coverture;  tlmt  such  an  action  was  not 
authorized  by  the  Act  of  April  11,  1848,  or  any 
of  its  supplements.  Kutz's  Appeal  (40  Pa.  90), 
was  the  case  where  a  married  woman  lent  her 
money  to  a  firm,  one  of  the  members  of  which 
was  her  husband,  and  received  their  note  for  the 
amount.  The  firm  made  an  assignment  and  the 
wife  was  permitted  to  participate  in  the  distribu- 
tion of  the  assets.  Justice  Stkonq  said  :  Mt 
is  clear  that  at  law  the  appellant  (the  wife) 
could  have  maiptained  no  suit  against  the  promis- 
sors  in  the  note.  Even  since  the  Act  of  1848, 
a  married  woman  cannot  maintain  an  action 
against  her  husband  on  a  contract  made  during 
coverture,  even  though  she  sues  bj  her  next 
friend.*  Citing  Ritter  v,  Ritter  {snpra).  In  Mil- 
ler V,  Miller  (44  Pa.  170),  the  wife,  in  the  name 
of  her  next  friend,  brought  an  action  of  covenant 
against  her  husband  to  recover  damages  for  per- 
mitting waste  and  destruction  of  her  real  estate. 
Notwithstanding  the  contract  was  an  ante-nuptial 
one,  *of  course  valid  and  binding  between  the 
parties,'  said  the  Court,  and  the  further  fact  that 
lier  husband  had  separated  himself  from  her  prior 
to  t4ie  suit,  it  was  held  that  she  could  not  recover. 
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It  was  also  expressly  decided  in  that  case  that 
an  action  for  unliquidated  damages  merely,  for 
breach  of  covenant,  is  not  an  action  for  the 
recovery  of  property  within  the  meaning  of  the 
Act  of  1848,  or  of  the  Act  of  April  11th,  1856. 
'It  could  scarcely  be  pretended,'  said  Judge 
Pearson,  whose  opinion  was  adopted  by  the 
Supreme  Court,  *  that  she  (the  wife)  could 
recover  damages  from  her  husband  on  account 
of  a  battery  of  her  person,  under  the  provisions 
of  this  Act,  or  that  she  could  sue  him  for  stoning 
her  bouse,  or  diverting  a  watercourse  on  her 
fiftrm.  The  Legislature  has  undertaken  to  enu- 
merate the  cases  in  which  she  may  sue,  and  all 
others  are  omitted.' 

*<  Subsequent  decisions  have  not  shaken  these 
cases,  and  they  are  decisive  of  the  question  before 
us.  Public  policy,  which  is  said  to  be  but  another 
name  for  the  public  good,  the  foundation  of  all' 
law,  has  ever  been  invoked  against  litigation 
between  husband  and  wife.  To  the  extent  that 
statute  law  authorizes  such  litigation,  it  must  be 
obeyed,  but  beyond  that  we  are  unwilling  to  go." 

Plaintiffs  then  took  this  writ,  assigning  this 
action  of  the  Court  for  error. 

George  J.  Wadlinger  {John  A,  Nash  and 
Charles  N.  Brtimm  with  him),  for  plaintiffs  in 
error. 

David  A,  Jones  (^Seth  W,  Geer  with  him),  for 
defendants  in  error. 

May  20,  1889.  The  Court.  Barbara  Frei- 
ler,  wife  of  Daniel  Freiler,  leased  a  brewery  build- 
ing with  the  appurtenances  and  fixtures  to  F.  G. 
Kear  and  Daniel  Freiler,  partners  under  the  firm 
name  of  F.  G.  Kear  &  Co.,  upon  their  agreement 
to  pay  her  an  annual  rent  of  $800,  keep  the  prem- 
ttes  in  good  repair,  use  the  same  in  a  proper 
manner  during  the  tenancy,  and  at  the  end  of  it 
dehver  to  her  the  premises  and  fixtures  in  the 
same  condition  they  were  in  when  taken,  **  natural 
wear  and  tear  only  excepted."  When  the  tenancy 
was  determined  by  the  act  of  the  parties,  she 
complained  that  the  lessees  had  failed  to  com];ly 
with  their  agreement  respecting  the  use,  care,  and 
surrender  of  the  demised  property,  and  brought 
this  action  to  recover  the  damages  she  had  sus- 
tained by  reason  of  their  breach  of  it.  Both 
partners  were  summoned,  a  declaration  was  filed, 
tad  a  rule  to  plead  was  entered  and  served  upon 
them,  but  there  was  no  appearance  or  plea  by  or 
for  Daniel  Freiler.  We  copy  from  the  record 
the  only  pleas  filed  in  the  case,  to  wit :  *'  F.  G. 
Kear,  one  of  the  defendants,  pleads  non  assumpsit 
and  payment,  payment  with  leave,  etc."  Upon 
the  issue  thus  made  the  case  was  tried  and  when 
the  evidence  was  closed  defendant  Kear,  by  his 
counsel,  submitted  the  following  point :  ^^  The 
evidence  being  undisputed  that  Barbara  A. 
Freiler,  in  whose  right   this  action   has   been 


brouglrt,  is  the  wife  of  Daniel  Freiler,  a  defend- 
ant (and  who  is  also  made  plaintifl*  with  said 
Barbara),  no  separation  being  alleged,  or  in  fact 
having  at  any  time  existed  between  them,  this 
action  cannot  be  maintained  and  the  verdict  must 
be  for  the  defendant."  The  question  raised  by 
this  point  was  reserved  ;  the  case  was  referred  to 
the  jury  on  its  merits  and  there  was  a  verdict  *'  in 
favor  of  the  plaintiff  and  against  the  defendant 
for  $1272.78."  The  Court  upon  consideration  of 
the  question  reserved  entered  judgment  for  the 
defendants  non  obstante  veredicto. 

The  question  presented  for  our  determination  is 
whether  a  wife  with  her  husband's  consent  can 
maintain  an  action  against  a  firm  of  which  he  is  a 
member,  upon  a  lease  by  that  firm  of  her  separate 
real  estate.  We  notice,  first,  the  cases  cited  and 
relied  on  by  the  learned  Judge  of  the  Court  below, 
to  support  his  conclusion.  Ritter  v.  Ritter  (31  Pa. 
396)  decided  that  a  married  wombn  cannot  by  her 
next  friend  maintain  an  action  of  debt  against  her 
husband,  on  a  contract  made  during  coverture ;  and 
that  such  an  action  is  not  authorized  by  the  Act 
of  April  11,  1848,  or  its  supplements.  Miller  v. 
Miller  (44  Pa.  170)  admitted  the  validity  of 
the  contract  sued  upon  but  decided  that  the  righ  t 
of  action  upon  it  was  suspended  during  coverture. 
In  these  cases  there  was  an  appearance  by  the 
husband  and  a  plea  of  coverture.  In  Kutz's  Ap> 
peal  (40  Pa.  90)  a  married  woman  lent  to  a  firm 
of  which  her  husband  was  a  member  $5000  upon 
the  firm  note  dated  Nov.  25,  1845,  and  payable 
to  her  in  one  year  with  interest.  On  the  8th  of 
August,  1857,  the  firm  made  an  assignment  for 
the  benefit  of  its  creditors.  On  distribution  of  the 
fund  arising  from  the  assigned  estate  the  wife 
claimed  the  amount  of  the  note  with  interesi^  and 
the  claim  was  allowed.  It  was  objected  that  her 
claim  was  barred  by  the  Statute  of  Limitations, 
but  this  Court  held  that  the  disability  of  cover- 
ture under  which  she  was  from  the  date  of  the 
note  to  the  assignment  prevented  the  running  of 
the  statute,  and  that  she  was  not  barred  of  her 
claim  in  equity.  This  was  an  application,  to  a 
claim  by  a  wife  against  a  firm  of  which  her  hus- 
band was  a  member,  of  the  familiar  principle  that 
where  a  wife  has  a  cause  of  action  against  her 
husband  the  statute  does  not  run  against  it  during 
coverture.  (Somers  v.  Hagner  8  Wharton  48; 
Marsteller  v.  Marsteller,  93  Pa.  850.) 

But  these  case^  difier  from  the  one  at  bar,  in  that 
the  elements  of  consent  or  default  by  the  husband 
were  not  in  them.  We  have  departed  from  the  com- 
mon law  rule  on  this  subject  to  the  extent  of  permit- 
ting a  husband  to  confess  a  judgment  directly  to 
his  wife  for  a  debt  he  owes  her,  and  of  allowing  her 
with  his  consent  to  have  execution  on  such  judg- 
ment and  to  sell  his  property.  (Rose  v.  Latshaw, 
90  Pa.  238,  and  Lehr's  Appeal,  Id.  507.)  There 
is  nothing  in  this  consent  or  default  of  the  husband, 
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if  there  is  no  taint  of  fraud  in  it,  of  which  third 
parties  can  complain.  A  judgment  confessed  by 
tlie  husband  to  his  wife  cannot  be  set  aside  or  im- 
peached by  his  creditors  on  the  ground  of  the  legal 
unity  of  the  parties  to  it.  That  is  no  concern  of 
theirs.  They  may  attack  it  for  fraud  as  they  may 
attack  a  judgment  confessed  to  other  parties  that 
is  fraudulent  as  to  them.  It  is  only  the  husband 
who  can  object  to  a  suit  against  him  by  his  wife, 
and  if  he  chooses  to  oonfess  or  suffer  judgment 
in  the  suit  domestic  peace  is  not  disturbed  by  it, 
and  strangers  will  not  be  allowed  to  object  except 
when  such  action  is  in  fraud  of  them.  If  a  hus- 
band may  confess  or  wittingly  suffer  a  judgment 
in  favor  of  bis  wife  against  himself  for  a  debt  due 
her  from  him,  why  may  he  not  confess  or  suffer 
judgment  in  her  favor  for  a  debt  due  her  from  a 
firm  of  which  he  is  a  member  ?  As  a  partner  he 
may  confess  a  judgment  for  a  firm  debt  and  on 
such  judgment  the  property  of  the  firm  may  be 
sold.  (Ross  V.  Howell,  84  Pa.  129.)  His  author- 
ity  in  this  respect  is  not  taken  away  or  abridged 
by  the  fact  that  his  wife  is  the  creditor  of  the 
firm  ;  and  he  may  exercise  it  for  her  protection, 
with  as  much  reason  and  propriety  as  for  the  secu^ 
rity  of  any  other  creditor.  While  he  may  object 
to  a  suit  by  his  wife  against  himself,  and  perhaps 
to  her  suit  against  the  partnership  of  which  he  is 
a  member,  upon  the  ground  of  the  legal  unity 
created  by  the  marriage,  his  partners  cannot. 
They  have  acquired  no  interest  in  the  right  of 
the  husband  to  make  this  defence ;  it  is  as  exclu- 
sively his  right  now  as  before  the  partnership  was 
formed,  and  they  cannot  use  it  to  shield  the  firm 
from  the  just  claims  of  its  creditors.  It  matters 
not  to  them  whether  that  creditor  be  the  wife  of 
their  co-partner,  or  a  stranger,  and  the  husband 
is  under  no  legal  or  moral  duty  to  interpose  a 
technical  defence  which  he  alone  can  make,  to 
defeat  or  postpone  an  honest  claim  of  his  wife 
against  the  firm,  simply  because  he  is  a  member 
of  it.  As  it  is  established  by  the  verdict  of  a 
jury,  in  an  issue  which  affected  only  the  merits 
of  the  claim,  that  Kear  &  Co.  are  indebted  to 
Mrs.  Freiler  in  the  sum  of  $1272.78  upon  their 
agreement  with  her  by  which  they  obtained  the 
possession  and  use  of  her  separate  real  estate,  they 
ought  in  equity  to  pay  it,  and  she  may,  with  her 
husband's  consent,  have  judgment  for  it. 

The  judgment  is  reversed,  and  now  judgment 
is  entered  on  the  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $1272.78  with  in- 
terest thereon  from  October  6,  1887,  and  costs. 

June  7,  1889.  The  Court.  Our  attention 
has  been  called  to  the  fact  that  a  rule  for  new 
trial  is  pending  in  the  Court  below,  and  we  are 
asked  to  modify  the  judgment  entered  on  the  20th 
of  May  last,  to  the  extent  of  striking  out  the 
judgment  against  the  defendant.     This,  in  order 


to  prevent  possible  injury  and  injustice,  we  have 
concluded  to  do.  It  is  proper  to  say,  however, 
that  we  do  not  approve  the  practice  of  entering 
judgment  non  obstante  veredicto  while  a  motion 
or  rule  for  new  trial  is  undisposed  of.  It  is 
probable  that  the  learned  Judge  of  the  Court 
below  pursued  this  course  in  the  belief  that  it  was 
authorized  by  the  decision  in  Harper  v.  Keely 
(17  Pa.  234) ;  but  we  do  not  regard  that  case  as 
establishing  a  rule  of  practice  on  this  subjects 
In  Penna.  Salt  Mfg.  Co.  ».  Neel  (54  Pa.  9)  it 
was  held  that  entering  judgment  on  a  reserved 
question  substantially  overrules  a  motion  for  new 
trial,  without  distinct  action  upon  it. 

We  strike  out  the  judgment  against  the  de- 
fendant and  award  a  procedendo,  so  that  our 
judgment  shall  stand. 

Judgment  reversed  and  procedendo  awarded. 

Opinions  by  McCollum,  J.  h.  c.  o. 


Quarter  gjcssions. 


In  re  Applications  for  Wholesale,  Brewers' 
and  Bottlers'  Licenses. 

ORDER  OF  COURT. 

And  now,  July  2,  1889,  it  is  ordered  by  the 
Court  that  the  Clerk  of  the  Court  shall  issue 
wholesale,  brewers*  and  bottlers*  licenses  to  all 
the  applicants  therefor  who  have  not  withdrawn 
their  applications  and  shall  present  themselves 
and  request  the  same  to  be  issued,  and  the  clerk 
shall  himself  pass  upon  the  sufficiency  of  the  se- 
curities offered. 

D.  Newlin  Fell. 

Robert  N.  Willson. 

James  Gay  Gordon. 

F.  Amedee  BRiax. 
With  the  order  there  was  filed  by  the  Judges 
the  following  statement : — 

"  On  Saturday  last,  in  accordance  with  the  opin- 
ion which  was  announced  by  the  Supreme  Court, 
we  granted  licenses  under  what  is  generally  called 
the  *  Wholesale  Liquor  License  Act'  to  the 
Prospect  Brewing  Company.  Inasmuch,  how- 
ever, as  that  Court  has  decided  that,  in  the  ab- 
sence of  any  remonstrance  or  formal  objection  on 
the  record,  it  was  error  to  refuse  to  license  a 
wholesale  dealer,  brewer  or  bottler,  it  follows 
that,  under  such  interpretation  of  the  statute, 
we  should  have  granted  licenses  to  other  appli- 
cants to  whom  they  were  refused.     We  therefore 
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deem  it  to  be  oar  duty  to  reconsider  our  former 
ruliDgs  and  now  to  grant  wholesale  licenses,  as 
prayed  for,  to  all  the  applicants  therefor  whose 
applications  have  not  been  withdrawn,  notwith- 
standing the  evidence  adduced  at  the  hearing 
clearly  showed  in  many  cases  that  the  applicants 
were  not  of  temperate  habits,  or  of  that  good 
moral .  character  which,  even  under  the  doctrine 
of  the  Supreme  Court  as  to  what  constitutes  good 
morals,  we  would  be  justified  in  requiring.  Some 
of  these  applicants  were  of  notoriously  bad  char- 
acter, among  them  being  convicts  and  common 
drunkards,  who  for  years  had  led  the  most  aban- 
doned lives.  Others  had  violated  the  laws  regu- 
lating the  sale  of  liquors  while  holding  licenses 
in  1888,  and  maintained  places  of  resort  that 
were  frequented  by  degraded  women,  habitual 
drunkards,  and  discharged  inmates  of  the  House 
of  Correction.  Nevertheless,  as  no  remonstrances, 
raising  an  *  issue'  as  to  the  moral  character  or 
habits  of  sobriety  of  these  applicants  were  filed, 
it  becomes  our  duty  under  the  ruling  of  the  Su- 
preme Court  to  grant  all  the  licenses  applied  for. 

'*  Under  ordinary  circumstances  of  a  reversal 
by  a  Court  of  last  resort  we  should  say  no  more 
than  this.  The  opinion  of  the  Chief  Justice,  how- 
ever, which  was  permitted  to  be  filed  as  express- 
ing the  views  of  the  entire  Court,  was  so  unu- 
sual in  its  tone  and  manner,  as  well  as  in  its 
references  to  ourselves  and  our  official  action,  that, 
as  a  matter  of  self  respect,  we  feel  bound  to  take 
further  notice  of  it. 

"In  what  we  have  to  say  we  shall  aim  to  use 
no  language  which  is  unbecoming  a  judicial  utter- 
ance, or  which  is  not  at  least  courteous  towards 
other  Judges  to  whom  we  may  have  occasion  to 
refer. 

"  We  have  no  grievance  arising  from  the 
fact  that  the  Supreme  Court  has  interpreted 
the  Act  of  May  24,  1887,  differently  from  the 
construction  which  we  put  upon  it.  Whatever 
may  be  our  views  as  to  the  correctness,  necessity, 
or  consequences  of  their  decision,  we  recognize 
without  hesitation  or  irritation  the  functions  of  a 
Court  of  last  resort  in  the  adjudication  of  all 
BQch  questions. 

"  We  do,  however,  claim  that  we  were  entitled 
to  have  a  decorous  and  courteous  consideration 
given  to  the  case,  and  that,  personally,  we  had 
the  right  to  expect  that  no  studied  effort  would  be 
made  by  our  Court  of  Errors  to  discredit  either 
oarselves  or  the  work  which  we  had  done.  It  is 
certainly  a  rare  event  that  any  cau^e  should  arise 
for  which  an  Appellate  Court  should  be  sub- 
jected to  public  comment  and  criticism  for  its 
offensive  treatment  of  another  Court  whose  pro- 
ceedings were  under  review, 

"  We  were  put  in  charge  of  the  work  of  grant- 
ing or  refusing  licenses  in  this  county,  not  of  our 
own  choice.     The   task   is  essentially  delicate, 


difficult,  and  disagreeable.  To  a  large  degree, 
while  it  has  to 'be  discharged  by  Judges,  it  is  not 
judicial.  This  was  clearly  recognized  by  the 
Supreme  Court  in  the  case  of  Raudenbusch,  where 
it  was  held  that  the  discretion  of  the  lower  Court 
could  be  exercised  of  their  own  motion  and  with- 
out any  remonstrance  or  objection  on  the  record. 
That  case  arose  under  the  Retail  Act  of  1887, 
which  by  its  very  title  is  shown  to  be  restrictive 
in  its  intended  operation.  We  gave  that  effect 
to  it,  with  results  as  to  which  we  perhaps  are  not 
best  qualified  to  express  an  opinion,  except  to  the 
ext.ent  that  we  have  observed  the  diminution  of 
crime  and  pauperism.  Not  supposing  that  the 
same  Legislature  which  passed  the  restrictive 
Retail  Act  had  enacted  a  wholesale  law  intended 
to  counteract  the  results  of  the  retail,  we  thought 
that,  in  the  interpretation  of  the  wholesale  statute, 
we  were  not  only  justified  in  following,  but  bound 
to  follow  what  we  believe  to  have  been  the  general 
practice  throughout  the  State,  under  the  law  as 
it  stood  before  the  law  of  1887  was  passed,  in 
which  practice  more  than  one  of  the  Judges  of 
the  Supreme  Court  has  participated,  and  which 
was  sanctioned  by  published  decisions  of  tliat  and 
other  Courts :  namely,  to  exercise  a  wise  discre- 
tion in  granting  wholesale  licenses,  having  regard 
to  the  moral  fitness  of  the  applicant,  as  well  as 
his  citizenship  and  habits  of  temperance.  We 
now  understand  that  we  have  given  too  much 
weight  to  the  opinions  of  the  Supreme  Court 
upon  this  subject,  and  ti)at  that  Court  failed  to 
discover,  in  the  consideration  of  the  cases  which 
they  decided,  the  important  and  critical  elements 
which  they  now  emphasize. 

"  For  thirty-one  years,  without  a  break  or  dis- 
sent, so  far  as  reported,  cases  throw  light  on  the 
question.  The  Judges  of  the  Courts  of  Quarter 
Sessions  in  this  State  have  exercised  the  same 
discretion  in  the  granting  of  wholesale  licenses 
that  we  exercised  in  the  C€we  of  the  Prospect 
Brewing  Company — the  same  in  practice  and 
principle — and  in  this  they  have  been  sustained 
by  the  Supreme  Court,  the  last  case,  Conway's 
Petition,  having  been  decided  as  late  as  October 
5,  1885. 

"  Unless  we  are  entirely  mistaken,  from  the 
information  we  have  received,  it  has  not  been 
the  practice  in  the  State  generally,  or  in  any 
part  of  it,  to  require  remonstrances  or  objections 
in  all  cases  to  be  filed  of  record.  We  did  not  re- 
quire it  either  in  the  case  of  retail  or  wholesale 
licenses.  This  course  was  approved  as  to  retail 
licenses  by  the  Supreme  Court  in  the  Rauden- 
busch Case,  and  it  would  never  have  occurred  to 
us  but  for  the  recent  opinion  of  that  Court,  that 
any  difference  in  the  necessity  for  filing  remon- 
strances would  exist  between  the  two  classes  of 
licenses  merely  because  in  one  of  those  classes 
there  was  a  wider  range  of  discretion  than  in  the 
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other.  The  language  of  the  respective  statutes 
does  not  suggest  any  such  distinction.  On  the 
contrary,  both  statutes  are  identical  in  those 
portions  that  give  the  right  to  make  objection  or 
file  remonstrances.  Persons  objecting  may  be 
heard  by*  evidence,  remonstrance,  or  counsel.' 

"  Endeavoring  to  follow  what  we  believed,  and 
still  believe,  to  be  the  well  settled  practice  in  the 
State,  approved  by  its  highest  Court,  we  granted 
wholesale  licenses  in  the  year  1888  to  all  per- 
sons applying  who  had  been  in  the  business 
theretofore.  In  the  year  1889,  we  pursued  the 
same  course  as  to  those  who  had  been  in  the 
business  prior  to  1888,  with  the  exception  of  a 
few  who,  in  our  judgment,  had  proved  them- 
selves morally  unfit  for  the  privilege.  We  also 
refused  licenses  in  the  latter  year  to  others  who 
had  not  been  in  the  wholesale  business,  in  the 
exercise  of  the  discretion  which  we  regarded  to 
have  been  established  by  practice  and  judicial 
decision,  and  for  good  cause  shown.  We  learn, 
however,  from  the  opinion  in  the  case  of  the 
Prospect  Brewing  Company,  that  we  were  in 
error,  and  that,  notwithstanding  the  language  of 
the  Act,  *  all  persons  applying  or  making  objec* 
tion  to  applications  for  license  may  be  heard  by 
evidence,  petition,  remonstrance,  or  counsel,' 
nothing  can  be  heard  by  the  Court  unless  it  ap- 
pears of  record  by  remonstrances  filed,  and  that  a 
Court  charged  with  the  duty  of  granting  licenses 
only  to  persons  who  are  citizens  of  good  moral 
character  and  temperate  habits  is  *  exercising  a 
roving  commission'  to  '  inquire  as  to  matters  not 
properly  before  it'  in  acting  upon  competent  tes- 
timony regularly  produced  at  the  time  of  hearing. 

"  We  learn  also  that,  though  it  may  be  known 
to  the  Court,  admitted  by  the  petitioner  or  estab- 
lished by  uncontradicted  evidence,  that  the  appli- 
cant is  not  a  citizen,  that  he  is  an  habitual 
drunkard,  or  the  most  abandoned  and  dangerous 
criminal,  he  is  still  entitled,  as  a  matter  of  course, 
to  a  privilege  which  is  made  to  depend,  by  the 
Act,  upon  citizenship,  sobriety,  and  good  moral 
character,  unless  some  one  has  taken  the  interest 
and  trouble  to  file  a  remonstrance — that  the  right 
depends  not  on  the  requirements  named  in  the 
Act,  but  is  absolute  in  the  absence  of  a  formal 
remonstrance  ;  in  other  words,  that  the  Act  itself 
is  subordinate  to  a  rule  of  practice. 

"  It  is,  moreover,  to  be  noticed  that  in  the 
cases  recently  decided  by  the  Supreme  Court  the 
petitions  on  which  we  acted  and  which  were  pre- 
sumably before  the  Supreme  Court  when  it  de- 
cided upon  them,  do  not  aver  that  the  petitioners 
were  of  temperate  habits  and  good  moral  character. 
As  to  these  necessary  qualifications  of  an  appli- 
cant we  made  inquiry  by  evidence  regukrly 
presented  at  our  Bar.  This  is  said  to  have  been 
error  by  the  higher  Court,  which  decides  that  we 
had  no  right  to  inquire  as  to  these  qualificatioD3| 


because  some  citizen  had  not  denied  them  by 
writing  filed,  even  though  the  applicant  had  not 
ventured  to  aver  in  writing  that  he  possessed 
them. 

We  have  thus  stated  some  of  the  many 
matters  which  might  be  set  out,  not  for  the 
purpose  of  arguing  the  pointa  decided  by  the 
Supreme  Court,  but  simply  to  show  that,  in  our 
action  upon  the  subject  referred  to,  we  were  not 
wantonly  or  arbitrarily  forcing  a  novel  or  un- 
natural construction  of  the  statute,  and,  therefore, 
that  there  was  nothing  before  the  Supreme  Court 
which  justified  the  rude  and  discourteous  treat- 
ment to  which  they  subjected  our  tribunal,  which 
ought  to  have  been  presumed  to  act  with  a  dispo- 
sition to  discharge  its  duties  according  to  law. 

**  Our  return  to  the  alternative  writ  of  manda- 
mus was  intentionally  made  frank,  full,  and  Un- 
technical,  in  order  that  the  higher  Court  might 
have  the  case  fairly  before  it.  .We  do  not  pro- 
pose to  discuss  the  criticisms  which  that  Court 
passed  upon  it,  being  content  to  leave  them  to 
any  skilled  lawyer  who  will  examine  the  question, 
bearing  in  mind  that  there  was  no  demurrer  filed 
alleging  any  insufficiency  or  informality  in  the 
return.  We  did  not  set  out  the  evidence  which 
we  alleged  the  petition  did  not  contain,  or  wherein 
we  alleged  it  was  misleading,  for  the  reason  that 
we  claimed,  as  a  matter  of  law  in  the  return, 
that  we  were  not  bound  to  set  out  the  evidence 
at  all,  but  of  this  claim,  which  was  the  main 
point  raised  in  that  connection,  the  opinion  takes 
no  notice.  That  opinion  contains  much  that  is 
entirely  distinct  from  the  statement  of  any  prin- 
ciple of  law  or  rule  of  practice,  and  which  we 
would  regret  to  regard  as  the  utterance  or  judg- 
ment of  the  Court.  It  contains  matter  entirely 
unessential  to  the  proper  decision  of  the  cause, 
and  announces  propositions  in  morals  and  logic 
which,  being  obiter  dicta,  we  are  not  obliged  to 
accept  as  the  law  of  this  Commonwealth. 

**  In  closing  this  statement  we  desire  to  say 
that  we  greatly  regret  that  we  have  felt  compelled 
to  adopt  the  unusual  course  of  taking  any  public 
notice  of  the  action  of  the  Supreme  Court  in 
this  connection,  but  we  have  had  unusual — un- 
precedented— provocation.  We  know  of  no  prin- 
ciples of  ethics,  professional  or  judicial,  which 
requires  any  Judge  to  be  silekit  when  he  is  placed 
by  the  Judges  of  even  a  higher  Court  in  a  false 
and  distorted  position. 

"  D.  Newlin  Fell, 
**  Robert  N.  Willson, 
"James  Gay  Gordon, 
"F.  Ambdee  Br^qt." 
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Conversion — Application  of  rule — Partition — 
Sales  in — Proceeds  of — When  realty  and 
when  personalty, 

Conveision  is  altogether  a  doctrine  of  equity  and  is  ad- 
mitted only  for  the  accomplishment  of  equitable  rekults. 
Ii  may  be  termed  an  equitable  fiction,  and  the  legal  maxim 
in  fiction e  juris  semper  subsistit  aquitas  has  redoubled 
for.  e  in  application  to  it.  It  follows  of  necessity  that  the 
doctrine  b  limited  to  its  end.  When  the  purpose  of 
convenience  is  attained  conversion  ends. 

It  is  error  to  assume  that  the  proceeds  of  the  sale  of 
real  estate  in  partition  are  real  estate,  and  require  a  posi- 
tive act  of  reconversion  to  get  them  back  into  their 
character  as  money.  The  money  never  is  real  estate^  in 
law  any  more  than  in  fact,  but  for  certain  purposes,  and 
within  certain  limits  it  is  treated  as  if  it  was  real  .estate. 
The  purpose  is  to  preserve  the  inheritable  quality  of  the 
estate,  so  that  the  title  may  not  be  diverted  from  the  pre- 
vioBS  owner,  and  the  limit  to  which  the  principle  is  con- 
fined is  the  first  devolution  of  title. 

The  share  of  the  purchase-money  of  real  estate  sold  in 
proceedings  in  partition  which  is  charged  upon  the  real 
estate  sold  in  lieu  of  the  widow's  dower  is  to  be  considered 
as  real  estate,  so  far  as  to  vest  in  the  person  who  would 
have  been  entitled  to  it,  had  it  remained  unconverted. 
Km  after  it  has  so  vested  in  the  person  entitled,  it  is  to  be 
considered  as  money  in  his  hands,  and  in  case  of  his  sub- 
sequent death  it  goes  to  his  personal  representatives  as 
personal  estate. 

Hay's  Appeal,  52  Pa.   St.   449,  approved  and  fol- 
lowed. 

A.  died  intestate,  leaving  a  widow  and  children.  By 
proceedings  in  partition  his  real  estate  was  sold,  ami  part 
of  the  purchase-money  left  charged  upon  the  land  £or  the 
widow  in  lieu  of  dower.  The  rest  was  paid  to  the  chil- 
dren or  their  guardians.  ^,^  a  minor  child,  subse- 
quently married,  gave  birth  to  a  child,  and  died  still  a 
minor.  The  child  died  a  minor,  and  subsequently  B.'s 
husband  also  died  in  the  lifetime  of  A.'s  widuw.  On  the 
death  of  A.'s  widow  the  sum  charged  on  the  said  real 
estate  in  lieu  of  her  dower  was  paid ;  in  making  distribu- 
tion thereof: 

Heldt  that  the  share  of  B.  in  said  fund  became  per- 
sonal esute  as  soon  as  the  right  to  said  fund  became 
vested  in  B.  and  the  other  children,  that  it  was  dis- 
tributable as  the  personal  estate  of  B.,  and  therefore 
passed  to  the  administrator  of  B.*s  husband  to  the  exclu- 
uon  of  B.*s  brothers  and  sisters. 

Appeal  of  Catharine  A.  Wentz,  Augustus  K. 
Eroerick,  and  Annie  E.  Emerick,  from  a  decree 
of  the  Oiphans*  Court  of  Phibdelphia  County, 


distributing  a  part  of  a  dower  fund  derived  from 
the  partition  of  the  estate  of  Peter  K.  Emerick, 
deceased,  and  in  the  hands  of  J.  L.  Hutchinson, 
administrator  of  Wilhelmina  E.  Bladen,  deceased, 
a  minor  child  of  said  Peter  K.  Emerick. 

The  facts  of  the  case  are  set  forth  at  length  in 
the  adjudication  of  the  Auditing  Judge  (Ash- 
man, J.),  which  was  as  follows: — 

"  Peter  K.  Emerick  was  the  father  of  Wilhel- 
mina E.  Bladen,  the  decedent.  He  died,  in 
March,  1843,  intestate,  leaving  a  widow,  Ann 
Emerick,  and  four  children,  Edgar,  Augustus  K., 
Catharine  A:,  and  Wilhelmina,  the  three  last 
being  minors.  His  real  estate,  in  several  par- 
cels, was  afterwards  sold  under  proceedings  in 
partition,  and  the  interest  of  the  widow,  as  to 
two  of  said  parcels,  was  secured  by  the  mort- 
gage of  the  purchaser,  and  as  to  the  remaining 
parcels  was  charged  upon  the  land.  The  widow 
died  December  11,  1886,  and  the  principal  of 
the  sum  set  apart  for  her  interest,  was  thereupon 
divisible  among  the  parties  by  law  entitled.  The 
principal,  amounting  to  a  little  over  |8ooo,  was 
collected  by  Daniel  M.  Bowen,  Esq.,  who  had 
been  appointed  their  attorney  in  fact  for  that 
purpose  by  the  surviving  children  of  Peter  K. 
Emerick.  He  paid  to  these  children  three- 
fourths  of  the  sum  so  collected,  and  the  remain- 
ing fourth  to  the  administrator  of  the  estate  of 
Wilhelmina,  the  deceased  child.  The  children 
of  Peter  K.  Emerick  claim  that  the  money  thus 
paid  to  the  administrator  was  real  estate,  and 
belongs  to  them  as  heirs-at*law  of  the  said  Wil- 
helmina. 

"  Wilhelmina,  at  seventeen  years  of  age, 
married  Washington  L.  Bladen,  and  died  still  in 
her  minority,  leaving  surviving  her  husband  and 
one  child,  William  E.  Bladen.  William  E.,  the 
son,  died  January  14,  1869,  a  minor,  and  Wash- 
ington L.  Bladen,  the  father,  died  August  7, 
i8l8o. 

**  Of  the  children  of  Peter  K.  Emerick,  claim- 
ing the  fund,  two,  Augustus  K.  Emerick  and 
Catharine  A.  (now  Wentz)  survive.  Edgar 
Emerick,  another  child,  recently  died,  leaving  a 
widow,  Annie  E.  Emerick,  who  is  also  his  sole 
devisee. 

**  Counsel  on  behalf  of  the  estate  of  Washington 
L.  Bladen  appeared  before  the  Auditing  Judge 
and  claimed  that  the  property  was  personalty, 
and  that  under  the  intestate  laws  of  the  Com- 
monwealth it  should  be  awarded  to  the  estate  of 
the  deceased  husband  of  Wilhelmina  E.  Bladen, 
and  father  of  William  E.  Bladen,  one-half  from 
his  wife,  under  the  Act  of  1848,  and  the  other 
half  from  his  child,  under  the  Act  of  1833. 

**  The  argument  which  was  submitted  on  be- 
half of  the  heirs  is  most  elaborate  and  able,  and 
perhaps  leaves  nothing  unsaid  which,  either  from 
principle  or  authority,  couM  tend  to  support 
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their  claim  that  the  fund  still  bears  the  impress  of 
the  real  estate  from  which  it  accrued.  But  it 
coptains  an  admission  which  the  Auditing  Judge 
believes  is  self-destructive.  It  concedes  that  the 
proceeds  of  sale  of  these  properties  became  cash 
in  the  hands  of  the  distributees,  to  whom  they 
were  paid,  and  that  only  the  fund  retained  to 
secure  the  widow,  which  was  indivisible  until  set 
free  by  her  death,  was  insusceptible  of  posses- 
sion, and  therefore  could  not  be  distinguished 
from  the  real  estate  whose  place  it  took.  A 
fallacy  hides  somewhere  in  the  proposition  which 
admits  that  the  price  of  real  estate  §old  after  the 
owner's  death  belongsto  the  same  persons  to  whom 
the  owner  gave  the  real  estate,  or  who  took  it  from 
him  by  descent,  but  asserts  that  if  any  part  of 
that  price  is  withheld  in  order  to  secure  the  acci- 
dental interest  of  a  life  tenant,  which  latter  may 
fall  in  in  a  day  or  a  month  thereafter,  such  part 
is  liable  to  be  diverted  from  those  persons  or 
some  of  them  and  to  go  in  a  totally  different  di- 
rection. The  error  is  in  the  assumption  that  the 
cash  proceeds  and  the  secured  moneys  do  not 
together  constitute  one  fund,  each  part  of  which 
retains  its  character  of  real  estate  or  drops  it  at 
the  same  moment  with  every  other  part.  It  is 
not  answering  this  to  say  that  the  reserved  fund 
cannot  be  reduced  into  manual  possession ; 
neither  can  the  money  represented  by  a  promis- 
sory note  which  is  not  yet  due ;  yet  in  both 
cases  the  interest  of  the  owner  has  a  present 
value,  which  is  as  absolute  and  almost  as  ascer- 
tainable as  if  it  were  in  cash,  and  in  both  cases 
that  interest  may  be  the  subject  of  a  valid  sale. 

**  If  the  Auditing  Judge  is  correct  here  the 
question  is  disposed  of.  The  cash  produced  by 
the  realty  sale  passed  to  the  guardian  of  the  de- 
cedent as  real  estate,  but  became  money  in  his 
hands  on  the  same  principle  that  money  im- 
pressed with  the  character  of  realty  is  reconverted 
when  received  by  a  party  who  is  sui  juris  and 
has  its  absolute  control;  or,  to  put  it  into  other 
words,  when  the  fund  and  its  use  are  united  in 
the  same  person.  This  principle  was  established 
by  McCune's  Appeal  (15  P.  F.  S.  450)  and 
Kann's  Estate  (19  Id.  219).  It  is  objected  that 
the  interest  of  the  widow  is  quasi  real  estate. 
But  the  character  which  for  her  protection  the 
property  may  bear  as  to  her  ought  not  to  deter- 
mine the  character  it  sustains  towards  the  heirs. 
The  capital  of  her  interest  vested  in  the  heirs 
along  with  the  rest  of  the  purchase-money,  and  it 
vested  in  them  as  the  cash  did  in  possession, 
only  its  enjoyment  being  postponed.  As  was 
said  in  Reish  v.  Commonwealth  (10  Out. 
526),  'the  enjoyment  of  real  estate  is  not  the  ex- 
act equivalent  of  possession;'  in  other  words  a 
man  may  be  entitled  to  the  possession  of  prop- 
erty without  its  present  enjoyment.  The  share 
of   the  minor  daughter  so  far  vested  in  her 


guardian  that  it  could  have  been  sold  under  an 
order  of  the  Court,  and  by  the  same  authority 
the  interest  of  the  widow  could  have  been  com- 
muted for  money  by  the  guardian,  if  for  any 
reason  that  had  been  desirable.  The  guardian 
would  then  have  received  the  principal  of  the 
fund  which  had  been  set  apart  for  the  widow's 
security.  Assume  that  this  is  not  so,  and  that 
the  character  of  the  interest  in  the  hands  of  the 
widow  fixed  the  character  in  which  the  fund 
went  to  the  heirs,  a  conversion  nevertheless  was 
worked  when  the  right  to  the  fund  passed  by  a 
second  transmission  to  the  child  of  this  decedent. 
There  must  be  a  point  at  which  the  identity  of 
moneys  or  of  securities  representing  moneys, 
which  by  a  legal  fiction  are  characterized  as  real 
estate,  is  to  be  deemed  lost ;  and  the  cases  have 
marked  that  point,  at  a  second  transmission  of 
the  fund,  or  the  right  to  the  fund,  which  is  the 
same  thing.  It  does  not  matter  that  the  fund 
has  not  been  touched  by  the  owner,  as  by  reason 
of  his  incapacity  from  non-age;  the  law  con- 
verts it  as  fully  as  he  might  himself  have  con- 
verted it,  if  capable.  If  the  cases  hitherto  have 
treated  only  of  a  fund  of  actual  cash  and  not  of 
securities  representing  cash,  or  of  a  vested  right 
to  cash  payable  in  the  future,  it  has  been,  no 
doubt,  because  it  was  never  supposed  that  any 
distinction  existed  between  these  species  of 
^property. 

"  These  views  seem  to  the  Auditing  Judge  con- 
clusive against  the  claims  set  up  by  the  heirs, 
and  are  based  upon  authorities  which  were  col- 
lected in  Eckert's  Estate  (12  Phila.  93),  and 
need  not  be  discussed  anew.  But  it  will  not  be 
fair,  nor  perhaps  safe,  to  dismiss  summarily  an 
argument  so  careful  and  ingenious  as  that  which 
counsel  presented  at  the  hearing.  The  point  of 
the  argument  was  that  the  fund  in  hand  was  real 
estate  up  to  the  death  of  the  grandchild,  because 
neither  the  daughter  nor  the  grandson  had  the 
j)ower  to  transmute  it,  and  it  vested  as  real  estate 
in  the  present  claimants  as  heirs.  It  could  so 
vest  only  because  it  had  originally  vested  in  Wil- 
helmina  Bladen,  the  daughter  from  whom  they 
derive  title.  She  was  the  heir  also  to  the  cash 
proceeds,  which  came  to  her  as  real  estate.  If 
the  guardian  could  use  those  proceeds  for  her 
benefit,  and  if  the  right  to  such  user  made  them 
money,  why  could  he  not  use  for  the  same  pur- 
pose, if  necessary,  the  reserve  fund  by  selling  or 
mortgaging  her  share  therein,  and  why  would 
not  his  right  to  do  so  make  that  interest  money? 
Suppose  that  the  cash  proceeds  had  been  ex- 
hausted  in  the  support  of  the  minor ;  would  the 
Court  have  permitted  her  to  starve,  by  prohibit- 
ing the  guardian  from  raising  money  upon  the 
mortgage,  which  was  expressly  payable  to  the 
minor  after  the  widow's  death,  on  the  ground 
that  until  she  reached  her  majority  the  mortgage 
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was  real  estate  ?  Or  would  it  assign  as  another 
reason  for  its  prohibition  that  the  heirs  were  in- 
terested in  its  continuing  as  real  estate  ?  The 
argument  of  the  heirs  practically  puts  the  title  to 
the  fund  in  abeyance  for  twenty-four  years,  by 
vesting  it  in  possession  only  after  the  death  of 
the  second  minor.  The  precise  question  in- 
volved was  met  and  answered  in  Hay's  Appeal  (2 
P.  F.  S.  449).  There  the  title  to  the  proceeds 
of  sale  passed  as  real  estate  to  the  two  children, 
but  without  possession,  because  the  father  had 
the  income  for  life.  The  children  died  in  the 
lifetime  of  the  father,  and  their  interest  was  held 
to  pass  as  personalty.  The  two  cases  are  par- 
allel. The  principal  of  a  fund  comes  as  real 
estate  to  children,  but  the  possession  in  enjoy- 
ment  is  deferred,  and  before  the  time  for  enjoy- 
ment is  reached  the  children  die.  Yet  the 
opinion  in  the  case  cited  is  that  the  fund  be- 
comes personal  estate  while  in  the  technical 
ownership  of  the  children.  The  same  case 
answers  another  question  which  was  propounded 
by  the  heirs.  In  the  mortgage  given  by  one  of 
the  purchasers,  the  mortgagor  agreed  that  after 
the  widow's  death  to  pay  *  the  principal  sum  to  the 
parties  legally  entitled  to  receive  the  same,  being 
the  heirs  and  legal  representatives  of  Peter  K. 
Emerick,  deceased/  The  Court,  in  Hay's  Ap- 
peal, say  :  •  Who  are  the  heirs?  They  are  those 
upon  whom  the  law  casts  the  inheritance  at  the 
death  of  the  ancestor?  The  ancestor  here  was 
Peter  K.  Emerick,  and  his  heir  at  his  death  was 
Wilhelmina  Bladen.  The  principal  of  the  mort- 
gage was  payable  therefore  to  her,  and  at  her 
d^h  to  her  personal  representatives.  But  it  was 
urged,  this  mortgage  fund  must  have  continued 
to  be  real  estate,  because  the  guardian  was  not 
obliged  to  account  for  it,  and  because  in  Mc- 
Cune's  Appeal  and  Kann's Estate  {supra),  he  did 
not  charge  himself  with  such  a  fund.  A  fund  is 
therefore  either  real  estate  or  personalty,  as  the 
guardian  happens  to  be  a  good  or  indifferent 
bookkeeper. 

"  The  whole  controversy  is  cleared  up  by  the 
remarks  of  Lewis,  J.,  in  Pennell's  Appeal  (8 
Harris,  517):  *  If  land  be  sold  for  a  specific 
purpose  the  surplus  proceeds  shall  ....  be 
considered  as  land,  so  far  as  to  vest  in  the  per- 
sons who  would  have  been  entitled  to  it  had  it 
remained  unconverted.'  (That  person  was  Wil- 
helmina Bladen.)  *  But  after  it  has  so  vested  in 
the  person  entitled,  it  is  to  be  treated  as  money 
in  his  bands,  and  in  case  of  his  subsequent  death 
it  goes  to  his  personal  representatives  as  personal 
estate.  It  cannot  retain  its  original  character 
forever.  .  .  .  The  distribution  of  the  estate  of 
a  decedent  among  persons  who  never  gave  value 
for  it,  and  who  have  no  title  to  it  whatever,  ex- 
cept that  which  is  founded  upon  the  law  and  its 
policy,  involves  no  principle  of  justice,  and 


stands  entirely  uninfluenced  by  its  dictates.  The 
necessity  of  a  perfect  conversion  at  some  period 
being  apparent,  and  neither  justice  nor  policy 
requiring  that  a  fiction  should  be  substituted  for 
the  fact,  the  proper  time  for  it  is  when  the 
money  has  vested  in  the  party  entitled  to  it,  after 
the  actual  conversion.'  This  case  was  cited  by 
the  heirs  apparently  to  show  that  the  conversion 
could  not  take  place  before  the  widow's  death, 
and,  therefore,  only  those  who  were  heirs  at  her 
death  could  take  the  fund. 

**  Exactly  what  Judge  Lewis  meant  when  he 
said  that  the  time  for  conversion  is  '  when  the 
money  has  vested  in  the  party  entitled  to  it  after 
the  actual  conversion'  is  not  perhaps  clear ;  but  it 
certainly  cannot  help  these  claimants,  for  they  rest 
their  title  on  the  ground  that  no  conversion  has  yet 
taken  place,  and  they  are  therefore  not  a  'party 
entitled  after  conversion.'  The  thing  decided 
was  clear  ;  it  was  that  the  proceeds  of  sale  went 
to  the  minor  as  realty,  and  in  his  hands  became 
money ;  and  the  proper  time,  therefore,  for  con- 
version was  when  the  money  vested  in  the  party 
who  was  entitled  before  the  conversion.  The 
decision  says  in  so  many  words,  that  a  sale  works 
an  actual  conversion,  although  the  proceeds  may 
be  distributable  as  realty;  and  that  legal  conver- 
sion takes  place  when  the  proceeds  have  vested 
in  the  heir  as  land.  This  criterion  the  Auditing 
Judge  has  attempted  to  apply  to  this  case.  At 
the  risk  of  a  second  repetition  he  holds  that  an 
actual,  as  distinguished  from  a  legal  conversion, 
was  effected  as  to  ail  the  lands  of  the  original 
decedent  when  the  lands  were  sold.  This  must 
have  been  so,  because  the  legal  title  to  the  lands 
was  taken  by  the  purchasers  subject  only  to  a 
lien  represented  in  two  of  the  purchases  by  a 
mortgage  to  secure  the  widow.  All  the  proceeds 
immediately  vested  in  the  heirs,  subject  to  the 
life-interest  of  the  widow  in  one-thitd.  Of 
course  that  one-third  could  not  be  used  by  the 
heirs  until  her  death,  but  it  did  not  cease  to  be 
money,  because  it  had  been  set  apart  temporarily, 
and  it  was  not  prevented  from  vesting,  because 
it  could  not  be  presently  enjoyed.  The  Auditing 
Judge  thinks  that  the  fund  should  be  awarded  as 
personalty,  and  he  so  decrees." 

Exceptions  to  this  adjudication  were  dismissed 
by  the  Court  in  an  opinion  by  Hanna,  P.  J., 
and  the  report  confirmed :  whereupon  the  said 
Catharine  A.  Wentz,  Augustus  K.  Emerick,  and 
Annie  E.  Emerick,  took  this  appeal,  assigning 
for  error,  inter  aiia^  the  conclusion  of  law  that 
the  fund  for  distribution  should  be  considered  as 
personalty,  and  the  decree  of  the  Court  based 
thereon. 

John  M,  Coiiins  and  F,  Carroil  Brewster 
(Ernest  L.  Tustin  with  them),  for  the  appellants. 

M.  Hampton  Todd  {James  R,  Booth  with 
him),  for  the  appellee. 
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May  27,  1889.  The  Court.  If  we  confined 
ourselves  rigidly  to  the  question  raised  by  the 
actual  record,  this  case  would  lie  in  a  very  small 
compass.  The  account  is  the  account  of  the  ad- 
ministrator of  Wilhelmina  Bladen ;  the  money 
was  received  by  him  as  money  due  to  his  intes- 
tate ;  was  put  in  his  account  as  money,  and  now 
must  necessarily  be  distributed  as  money,  and 
that  is  the  end  of  the  case. 

But  as  the  administrator  filed  his  account  in 
its  present  form,  under  the  order  of  the  Orphans' 
Court,  for  the  very  purpose  of  raising  the  real 
question  in  controversy  between  these  parties, 
and  it  has  been  fully  discussed  here,  as  well  as 
in  the  Court  below,  we  shall  express  our  opinion 
upon  that  question,  so  as  to  make  an  end  of  the 
litigation. 

One  Emerick  died  intestate,  leaving  a  widow 
and  children.  By  proceedings  in  partition  his 
real  estate  was  sold,  and  part  of  the  purchase- 
money  left  charged  upon  the  land  for  the  widow 
in  lieu  of  dower.  The  rest  was  paid  to  the  heirs  or 
their  guardians,  and  is  not  involved  in  this  case. 
Among  the  heirs,  however,  was  Wilhelmina 
Emerick,  a  minor,  who  subsequently  to  the  sale, 
married  Washington  L.  Bladen,  gave  birth  to 
one  child,  and  died,  still  a  minor.  The  child, 
William  Emerick  Bladen,  died  a  minor,  and  sub- 
sequently Washington  L.  Bladen,  the  father,  died, 
in  the  lifetime  of  the  widow  Emerick.  On  the 
death  of  the  latter,  the  question  arose  whether  the 
share  of  Wilhelmina  in  the  fund  set  apart  to  her 
mother  in  lieu  of  dower,  was  real  estate  or  per- 
sonalty. Appellants,  who  are  brother  and  sis- 
ters of  Wilhelmina,  claim  it  as  real  estate,  as 
heirs  of  their  nephew,  William  E.  Bladen,  and 
the  other  parties  in  interest  claim  it  from  the  ad- 
ministrator, as  personalty  which  comes  to  them 
through  Washington  L.  Bladen,  the  father  of 
William. 

The  claim  of  the  appellants  rests  upon  the  con- 
tention that  the  sale  in  partition  did  not  convert 
the  real  estate  into  personalty,  but  that  the  pur- 
chase-money, taking  its  place,  became  realty,  and 
must  remain  so  until  the  title  and  the  possession 
sHould  unite  in  a  person  suifuris,  and  thus  capa- 
ble of  reconverting  it  into  money ;  and  that  as 
both  Wilhelmina  and  her  son  died  during  mi- 
nority, and  before  the  death  of  the  widow,  the 
reconversion  never  took  place  in  their  behalf, 
and  the  money  retained  its  character  as  realty 
until  the  death  of  the  widow,  upon  which  the 
title  of  appellants  intervened  as  heirs-at-law  of 
William  Bladen. 

The  contention  is  ingenious,  and  has  been 
supported  with  great  learning  and  earnestness, 
but  it  is  not  sound  or  tenable.  The  question  is 
really  no  longer  open,  being  clearly  and  authori- 
tatively ruled  by  Hay's  Appeal  (52  Pa.  449); 
McCune's  Appeal  (65  Id.  450),  and  Kann's  Es- 


tate (69  Id.  219).  Hay's  Appeal  arose  upon  the 
distribution  of  the  proceeds  of  the  sale  of  real 
estate  which  had  descended  to  a  wife.  Under 
the  Act  of  29  March,  1832,  sect.  48,  the  money 
was  paid  to  the  husband  on  his  giving  security 
that  it  should  be  forthcoming  at  his  death.  The 
wife  died,  leaving  children,  and  two  of  these 
died  during  the  lifetime  of  the  father.  The 
money  never  was  in  their  possession,  any  more 
than  the  money  in  the  present  case  was  in  the 
possession  of  Wilhelmina  Bladen.  The  cases  are 
identical,  except  that  the  intervening  interest 
that  prevented  present  possession  there,  was  the 
use  by  the  father  of  the  money  in  lieu  of  curtesy, 
and  here  it  is  the  use  by  the  mother  in  lieu  of 
dower.  Yet  the  Court  held  that  the  money  be- 
came personalty  on  the  passage  of  the  right  to  it 
to  the  children,  and  on  their  death  it  passed  as 
personalty  to  the  father.  **  On  the  death  of  Mrs. 
Hay,"  says  Strong,  J.,  *'  the  right  to  the  money 
became  vested  in  her  three  children,  though  the 
time  of  enjoyment  was  postponed  until  the  death 
of  their  father.  Two  of  these  having  died  in  the 
lifetime  of  their  father,  in  their  minority,  and 
without  issue,  their  shares  descended  to  their 
father.  For  it  descended  as  personalty,  which  it 
actually  was.  The  provision  in  the  Act  of  As- 
sembly extended  no  further  than  to  regulate  the 
first  descent.*' 

McCune's  Appeal,  and  Kann's  Estate  (x»/ra,) 
are  equally  clear,  and  equally  in  point.  The 
exceptionally  able  argument  of  the  learned  coun- 
sel for  appellants,  has  failed  to  convince  us,  as 
it  failed  to  convince  the  Court  below,  that  there 
is  any  difference  in  principle  between  those  cases 
and  the  present.  It  is  not  necessary  that  we 
should  go  over  the  argument  in  detail,  as  that 
has  been  very  satisfactorily  done  in  the  opinion 
of  the  learned  Auditing  Judge,  to  which  we  refer 
for  the  answer  to  the  several  points  made. 

To  that  opinion  I  will  only  add  that  the  gen- 
eral error  of  the  argument  is  in  assuming  that  the 
proceeds  of  the  sale  in  partition  are  real  estate, 
and  require  a  positive  act  of  reconversion  to  get 
them  back  into  their  character  as  money.  It^  is 
not  uncommon  to  say  that  the  proceeds  of  real 
estate  remain  realty,  etc.,  but  the  expression  is 
not  accurate.  The  money  never  is  real  estate, 
in  law  any  more  than  in  fact,  but  for  certain 
purposes,  and  within  certain  limits,  it  is  treated 
as  if  it  was  real  estate.  The  purpose  is  to  pre- 
serve the  inheritable  quality  of  the  estate,  so  that 
the  title  may  not  be  diverted  from  the  previous 
owner,  and  the  limit  is  the  first  devolution.  The 
whole  doctrine  is  the  creation  of  equity  for  a 
specific  purpose,  and  when  that  purpose  is  accom- 
plished the  rule  ceases  to  operate.  So  far  there- 
fore from  the  money  actually  becoming  real  es- 
tate, and  requiring  a  positive  act  of  reconversion 
to  restore  it  to  its  natural  character  of  money,  it 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


205 


never  is  real  estate,  and  is  only  treated  as  such 
within  a  limit,  which  all  the  cases  agree,  is  the 
first  transmission.  To  quote  again  from  Hay*s 
Appeal,  **it  descended  as  personalty,  z«/i%/V-^  // 
actually  was.  The  provision  in  the  Act  of  As- 
sembly extended  no  farther  than  to  regulate  the 
first  descent,  and  prevent  the  fund  from  passing 
directly  from  the  wife  to  the  husband.  After  it 
had  vested  in  the  heirs"  (and  it  is  to  be  remem- 
bered that  in  that  case  as  in  this,  it  never  did 
vest  in  possession)  **  it  was  no  longer  real  estate 
for  any  purpose."  And  in  the  language  of 
Sharswood,  J.,  in  Foster's  Appeal  (74  Pa.  397), 
**  conversion  is  altogether  a  doctrine  of  equity. 
It  is  admitted  only  for  the  accomplishment  of 
equitable  results.  It  may  be  termed  an  equitable 
fiction,  and  the  legal  imx\m  in  fie tionr  Juris  sem- 
per subsist  it  aqiiitas,  has  redoubled  force  in  appli- 
cation to  it.  It  follows,  of  necessity,  that  it  is 
limited  to  its  end.  .  .  .  When  the  purpose 
of  convenience  is  attained,  conversion  ends." 

When  therefore  the  real  estate  of  Peter  Emerick 
was  sold,  Wilhelmina's  share  of  the  proceeds 
passed  to  her  as  real  estate,  but  having  vested  in 
her,  either  in  possession  or  in  remainder,  after 
her  mother's  life  interest,  the  purpose  of  the 
equitable  or  constructive  conversion  was  fully 
accomplished,  and  the  money  resumed  in  law 
its  actual  character  as  personalty,  and  as  such 
passed  to  her  son,  and  through  him  to  his  father, 
and  then  to  the  father's  personal  representative. 

Decree  affirmed. 

Opinion  by  Mitchell,  J.  c.  k.  z. 


Itily'88.72. 


May  20,  1889. 


Rice  V.  Rice. 


Ejectment — Insanity^^Declarations  by  testator, 
or  grantor^  alleged  to  be  insane —  When  ad- 
missible. 

In  a  contest  as  to  the  validity  of  a  will,  on  account  of 
tbejncapacity  of  the  testator,  or  on  the  {ground  of  fraud, 
it  i«  proper  for  the  jury  to  be  informed  what  had  been  the 
testator's  intentions  when  his  unclerNtanding  was  unques- 
tionable ;  and  the  same  rule  applies  to  contests  as  to  the 
sanity  of  the  grantor  in  a  deed. 

Irish  V,  Smith  (8  S.  &  R.  573), and  Wilkinsons.  Pear- 
wn  (23  Piu  117),  followed. 

Declarations  of  the  grantor  made  subsequent  to  the 
execution  of  a  deed,  are  competent  evidence  on  the.  ques- 
tion of  sanity. 

No  limit  of  time  can  be  absolutely  fixed  in  regard  to 
declarations  admiued  for  such  purpose,  ahhough,  of 
course,  the  more  remote  they  are,  the  less  weight  they  are 
eotitiedto. 

In  an  action  of  ejectment,  defendants  relied  upon  a 
deed  dated  July  25,  1882.  Plaintiffs  showed  that  an 
inqncst  in  lunacy  on  January  19,  1884,  found  that  the 
grantor  was  iq«ane,  and  had  been  so  for  one  year  and  nine 
months  pceccding,  the  lunacy  of  grantor,  therefore,  ante- 


dating the  deed  about  threQ  months.  Offers  of  proof  by 
the  defendants  of  declarations  made  by  the  grantor 
within  periods  of  Bfteen  months  before  the  alleged  insanity 
began,  or  eighteen  months  before  the  execution  of  the 
deed,  that  he  intended  to  execute  *•  this  conveyance,**  or 
"  a  deed'*  to  the  defendants,  were  rejected  by  the  Court, 
partly  on  the  ground  that  they  were  too  remote  in  time : 
H$ld,  to  be  error. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Ejectment  by  John  Rice,  Catharine  Stewart, 
and  Charles  S.  Stewart,  her  husband,  Jacob  Rice, 
Susan  Whiteside,  and  George  Whiteside,  her 
husband,  Sarah  Stewart,  and  Alexander  Stewart, 
her  husband,  and  Rebecca  Pearson,  against  Daniel 
E.  Rice,  Jr.  and  Joseph  S.  Rice,  to  recover  six- 
eighths  of  a  certain  tract  of  land  .in  Lancaster 
County.  All  of  the  parties  to  the  suit  were 
children  of  Daniel  Rice,  Sr.,  who  died  intestate, 
April  15,  1884,  with  the  exception  of  Rebecca 
Pearson,  a  grandchild. 

Upon  the  trial,  before  Patterson,  J.,  plain- 
tiffs showed  that  Daniel  Rice,  Sr.,  obtained 
title  to  the  property  in  question  from  Daniel 
E.  Rice,  and  wife,  by  deed,  dated  March  23, 
1875  (consideration,  J4725)  ;  and  died  intestate, 
leaving  to  survive  him,  a  widow,  and  the  parties 
to  the  suit  as  heirs- at-law,  and  rested. 

Defendants  offered  in  evidence  a  deed  from 
Daniel  Rice,  Sr.,  and  Mary  A.,  his  wife,  to  them 
for  the  property  in  question,  dated  July  25,  1882 
(consideration,  I2250),  and  rested. 

In  rebuttal,  plaintiffs  showed  that  on  December 
7,  1883,  proceedings  in  lunacy  were  instituted 
against  Daniel  Rice,  Sr.,  and  on  January  19, 
1884,  there  was  a  finding  by  the  inquest  that  he 
was  of  unsound  mind,  and  had  been  for  one  year 
and  nine  months  preceding,  his  lunacy,  therefore, 
antedating  the  execution  of  the  deed  to  defend- 
ants about  three  months.  This  finding  was  duly 
traversed  and  the  trial  thereupon  is  still  pending. 
The  Court  held  that  the  finding  of  the  inquest 
was  prima  facie  evidence  of  the  lunacy  of  Rice 
at  the  time  he  executed  the  deed,  and  that  the 
burden  of  proving  him  sane  was  upon  defendants. 

Numerous  witnesses  were  then  called  by  de- 
fendants to  prove  that  Rice  was  sane,  and  by 
plaintiffs  to  prove  that  he  was  not. 

Defendants  made  the  following  offers  of 
proof: — 

(i)  We  propose  to  ask  this  witness  [Samuel 
Hughes]  to  repeat  the  conversations  that  he  had 
with  Daniel  Rice  within  a  period  of  six  months 
preceding  April,  1882,  the  time  of  the  stroke  of 
paralysis,  in  which  conversations  Daniel  Rice 
declared  his  intention  to  execute  this  conveyance 
to  Daniel  and  Joseph,  giving  his  reasons  therefor, 
namely :  that  they  had  done  more  for  him  than 
his  other  children,  and  that  he  had  spent  enough 
on  the  other  children,  naming  them. 

(2)  To  prove  by  this  witness  [Henry  Girvin], 
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that  he  knew  Daniel  Rice,  Sr.,  intimately,  for 
many  years  before  his  death,  and  in  the  year 
1 88 1,  when  Rice  was  unquestionably  of  sound 
mind,  repeatedly  heard  him  say,  that  he,  the 
said  Daniel  BLice,  Sr.,  intended  to  execute  a  deed 
to  the  defendants  for  the  property  in  controversy, 
giving  his  reasons  for  such  intention. 

(3)  To  prove  by  this  witness  [Elhvood  Knox] 
that  he  knew  Daniel  Rice,  Sr.,  intimately,  for 
many  years  before  his  death,  and  in  the  year 
1 88 1,  when  Rice  was  unquestionably  of  sound 
mind,  repeatedly  heard  him  say,  that  he,  the 
said  Daniel  Rice,  Sr.,  intended  to  execute  a  deed 
to  the  defendants  for  the  property  in  controversy, 
giving  his  reason  for  such  intention. 

Objected  to.  Objection  sustained.  Exceptions. 

The  jury  found  for  plaintiffs  for  six-eighths  of 

the  land  in  question.    Defendants  took  this  writ, 

assigning  for  error  the  rejection  of  their  offers,  as 

above. 

Benjamin  F,  Davis  and  J.  Hay  Brown^  for 
plaintiffs  in  error,  cited — 

Irish  V.  Smith,  8  S.  &  R.  579. 

Howe  V,  Howe,  99  Mass.  90. 

Chess  V.  Chess,  I  P.  &  W.  32. 

Wilkinson  v.  Pearson,  II  Har.  117. 

Necl  V,  Potter,  4  Wr.  483. 

Norris  V.  Sheppard,  8  Har.  475. 
W.  M.  Franklin  and  H,  M.  North,  for  de- 
fendants in  error. 

None  of  the  cases  cited  by  plaintiffs  in  error 
are  applicable  here.  All  of  the  Pennsylvania 
cases  arose  in  contests  about  wills,  and  related 
entirely  to  gifts,  and  do  not  apply  to  the  case  of 
a  bargain  and  sale,  and  conveyance  of  real 
estate. 

May  29,  1889.  The  Court.  This  case  is 
clearly  ruled  by  Irish  v.  Smith  (8  S.  &  R.  573). 
In  regard  to  the  competency  of  evidence  as  to 
the  sanity  of  the  maker,  there  is  no  difference  in 
principle  between  a  will  and  a  deed,  and  the  au- 
thorities have  not  admitted  any. 

The  case  of  Irish  v.  Smith  arose  upon  a  con- 
test as  to  a  will,  but  the  reasoning  of  C.  J.  Tilgh- 
MAN  is  equally  applicable  to  the  case  of  a  deed. 
**The  will  of  1814,  was  impeached  on  two 
grounds:  i.  for  incapacity  of  the  testator;  2, 
because  it  was  obtained  by  fraud  and  improper 
management.  In  both  points  of  view,  it  was 
proper'for  the  jury  to  be  informed  what  had  been 
the  testator's  intentions  when  his  understanding 
was  unquestionable."  And  in  Wilkinson  v,  Pear- 
son (23  Pa.  117),  similar  declarations  were  ad- 
mitted in  a  contest  as  to  the  sanity  of  the  grantor 
in  a  deed,  and  Knox,  J.,  put  the  admissibility 
expressly  upon  the  principles  of  Irish  r.  Smith. 
In  Chess  v.  Chess  (i  Pen.  &  Watts,  32),  the 
same  principle  was  applied  to  the  much  more 
doubtful  case  of  declarations  made  subsequendy 
to  the  execution  of  the  deed,  the  Court  holding 


on  the  authority  of  Irish  v.  Smith  that  the  evi- 
dence was  competent  on  the  question  of  sanity. 

The  declarations  offered  in  the  present  case 
seem  to  have  been  excluded  partly  on  the  ground 
that  they  were  too  remote  in  time,  though  what 
period  of  time  the  Court  fixed  is  not  clearly  dis- 
coverable from  the  evidence  printed  in  the  paper 
book.  It  may  be  doubted  if  any  limit  of  time 
can  be  absolutely  fixed  in  regard  to  declarations 
admitted  for  the  purpose  in  question,  though  of 
course  the  more  remote  they  are  the  less  weight 
they  will  properly  be  entitled  to. 

The  finding  of  the  inquisition  dated  the  in- 
sanity of  Rice  from  the  stroke  of  paralysis  in 
April  1882,  and  the  deed  in  controversy  was 
made  in  July  of  the  same  year.  The  declarations 
offered  were  made  in  1881  and  the  early  part  of 
1882.  None  of  them  therefore  was  more  than 
fifteen  months  before  the  alleged  insanity  began, 
or  more  than  eighteen  months  before  the  disputed 
deed.  They  certainly  were  riot  too  remote.  In 
Wilkinson  v,  Pearson  the  interval  was  more  than 
two  years  but  no  question  seems  to  have  been 
raised  on  that  ground. 

Nor  is  the  variance  between  the  declarations 
offered  and  what  Rice  subsequently  in  fact  did, 
of  any  weight.  The  first  offer  was  of  "  an  in- 
tention to  execute  this  conveyance,"  and  was 
not  open  even  to  this,  argument.  The  others 
were  of  an  intention  to  execute  '*  a  deed." 
There  was  not  therefore  any  real  variance  at  all. 
But  even  if  the  declared  intention  had  been  to 
make  a  gift  as  it  seems  to  have  been  regarded  by 
counsel,  it  would  have  been  an  altogether  imma- 
terial variance,  as  the  fact  that  a  grantor  made  a 
better  bargain  for  himself  than  he  had  declared 
his  intention  to  do  when  unquestionably  sane, 
was  certainly  some  proof  of  his  competency  to 
know  what  he  was  doing  when  he  did  make  the 
grant. 

The  rejection  of  this  evidence  was  therefore 
erroneous. 

Judgment  reversed  and  a  venire  de  n4)vo 
awarded. 

Opinion  by  Mitchell,  J.  h.  c.  or. 


Jan.  '89,  291.  March  13,  1889. 

Emery  et  al.  v.  Steckel. 

Master  and  servant —  Compensation — Dismissal 
before  expiration  of  term  of  employment — Bur- 
den on  defendant  to  sliow  that  plaintiff  might 
have  obtained  employment  elsewhere. 

Where  a  servant  has  been  discharged  without  suffi- 
cient excuse,  he  is  entitled, /rtma  facie^  to  recover  the 
extent  of  his  wages. for  the  whole  term.  He  is  bound, 
however,  10  use  reasonable  efforts  to  obtain  employment 
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of  the  same  or  a  similar  character  in  ihe  same  neighbor- 
hood; lot  the  burden  of  showing  that  he  might  have 
foand  such  employment  is  on  the  defendant. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Assumpsit  by  Solomon  A.^  Steckel  against  J. 
D.  Emery  and  T.  B.  Brown,  trading  as  T.  B. 
Brown  &  Co.,  to  recover  for  wages. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  defendants  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(2)  **  That  it  was  incumbent  upon  Steckel  to 
exercise  due  diligence  to  obtain  other  employ- 
ment, and  if  the  jury  found  that  he  did  not  ex- 
ercise such  due  diligence,  there  can  be  no  recov- 
ery." Answer,  **  This  point,  as  an  abstract 
principle  of  law  might  be  true,  but  there  is  noth- 
ing in  this  case  that  involves  the  application  of 
the  legal  principle,  because  the  defendants,  upon 
whom  the  burden  of  proof  rests,  have  not  shown 
that  he  did  not  attempt  to  obtain  employment, 
or  that  he  might  have  obtained  employment  and 
refused  it." 

The  Court,  Reeder,  J.,  charged  the  jury,  inter 
alia^  as  follows  :  **  There  is  no  evidence  in  this 
cause  which  you  can  take  into  consideration  in 
mitigation  of  damages,  excepting  the  testimony 
showing  that  Mr.  Steckel  was  employed  during  a 
part  of  these  nine  months,  and  for  which  he  re- 
ceived a  hundred  dollars,  I  believe  the  testimony 
is.  You  will  recollect  what  the  testimony  is 
upon  that  subject.  The  burden  of  proof  was 
upon  the  defendants  to  show  that  he  might  have 
received  other  employment  had  he  sought  it." 

Verdict  for  plaintiff  for  I410.14,  and  judgment 
thereon.  Defendants  took  this  writ,  assigning  for 
error  (i),  the  answers  to  the  point,  and  (2),  the 
portion  of  the  charge  quoted. 

Edward  J.  Fox  (Edward  J,  Fox,  Jr.,  with 
him),  for  plaintiffs  in  error. 

Before  plaintiff  was  entitled  to  recover  wages, 
when  a  promise  for  continuing  employment  is 
broken,  he  must  establish  that  he  used  due  dili- 
gence in  endeavoring  to  obtain  employment,  but 
was  not  successful, 

Beckham  v.  Drake,  2  H.  L.  Cases,  606. 
Emmenst/.  £Iderton,4  Id.  507. 
Goodman  v.  Pocock,  15  Ad.  &  E.  583. 
Chambcrlin  v,  Morgan,  18  P.  F.  Smith,  168. 

Robert  L,  Cope^  for  defendant  in  error,  pre- 
sented no  paper  book. 

May  6,  1889.  The  Court.  The  contention 
of  Steckel,  the  plaintiff  below,  was  that  he  had 
been  employed  by  T.  B.  Brown  &  Co.  to  keep 
their  books,  etc.,  for  a  period  of  nine  months 
from  the  fourth  day  of  June,  1887,  at  the  rate  of 
1 70  per  month ;  that  he  remained  in  defendants* 
service  and  was  paid  at  the  rate  agreed  upon 


until  July  25,  1887,  when  without  cause  or 
sufficient  legal  excuse  he  was  discharged.  He 
avers  that  he  stood  ready  and  willing  at  all  times 
during  the  period  stated  to  perform  his  duty,  ac- 
cording to  the  nature  and  terms  of  his  employ- 
ment, but  his  services  were  refused ;  his  claim  is 
for  damages  upon  the  footing  of  his  contract, 
that  is  to  say  according  to  the  rate  of  compensa- 
tion agreed  upon.  The  defendants  deny  the 
existence  of  such  a  contract;  they  allege  that  the 
plaintiff  was  employed  at  the  rate  of  I70  per 
month,  but  for  no  determinate  period  ;  that  his 
withdrawal  from  the  defendants'  service  was 
voluntary;  that  Steckel  was  incompetent,  and 
failed  to  discharge  the  duties  which  he  under- 
took to  perform,  and  that  the  defendants  were 
justified  upon  either  or  all  of  these  grounds  in 
discharging  him  from  their  employment.  The 
facts  in  dispute,  however,  have  been  settled  by 
the  jury,  and  in  the  further  consideration  of  the 
case  here  we  must  proceed  upon  the  plaintiff 's 
theory  of  the  ease  on  the  facts. 

In  anticipation  of  this  finding  by  the  jury  the 
defendants'  counsel,  in  substance,  requested  the 
Court  to  instruct  the  jurors  that  it  was  incum- 
bent upon  Steckel  after  his  discharge  to  exercise 
due  diligence  to  obtain  other  employment,  and 
if  they  should  find  that  he  did  not  exercise  a 
proper  degree  of  diligence  to  that  end  he  could 
not  recover.  The  learned  Judge  of  the  Court 
below  declined  so  to  instruct  the  jury,  saying 
that  the  burden  of  proof  was  upon  the  defend- 
ants, and  that  as  it  was  not  shown  the  plaintiff 
either  failed  to  seek  employment  or  refused  it 
when  offered,  or  that  he  might  have  obtained 
employment  had  he  made  a  proper  effort,  the 
point  of  law  suggested  had  no  application  to  the 
case.  **  There  is  no  evidence  in  this  cause," 
said  the  learned  Judge  in  his  general  charge, 
'*  which  you  can  take  into  consideration  in  miti- 
gation of  damages,  excepting  the  testimony 
showing  that  Mr.  Steckel  was  employed  during  a 
part  of  the  nine  months  and  for  which  he  re- 
ceived a  hundred  dollars,"  etc.  **  The  burden 
of  proof  was  upon  the  defendants  to  show  that  he 
might  have  received  other  employment  had  he 
sought  it,"-  etc.  The  answer  to  this  point,  and 
this  portion  of  the  charge,  to  the  same  effect,  are 
the  only  matters  embraced  in  the  several  assign- 
ments of  error. 

It  is  well  settled  that  where  a  servant  has  been 
discharged  without  suflfident  excuse,  before  the 
expiration  of  his  term  of  employment,  he  may  in 
addition  to  the  wages  earned  recover  the  dam- 
ages actually  sustained ;  prima  facie ^  he  is  entitled 
to  recover  to  the  extent  of  his  wages  for  the 
whole  term.  (Fereira  v.  Sayres,  5  W.  &  S. 
210.)  He  is  bound,  however,  to  use  reasonable 
efforts  t6  obtain  employment  elsewhere ;  if  he 
fails  to  find  it  of  the  same  or  a  similar  character 
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in  the  same  neighborhood  he  may  recover  to  the 
extent  stated,  but  the  burden  of  showing  that  he 
might  by  reasonable  efforts  have  found  such  em- 
ployment elsewhere  is  upon  the  defendant. 
This  would  seem  to  be  the  doctrine  of  all  the 
cases.  (Cosiigan  v.  M.  &  H.  R.  Co.,  2  Denio, 
609  ;  Gillis  V,  Space,  63  Barb.  177  ;  Sherman  v. 
Transportation  Co.,  31  Hun,  162  ;  Horn  v.  Land 
Association,  22  Minn.  233;  Wood  on  Master  & 
Servant,  245-6,  and  cases  there  cited.)  The 
same  rule  is  announced  in  2  Greenleaf 's  Ev. 
274,  citing,  among  other  cases  Cosiigan  v,  M. 
&  H.  R.  Co.  {supra),  where  the  cases  in  this 
country  and  England  are  collected  and  the  ques- 
tion fully  discussed.  The  defendant  being  tlie 
wrongdoer,  and  as  between  him  and  the  person 
wronged,  the  presumptfons  are  in  favor  of  the 
latter.  It  is  to  relieve  himself  from  the  results 
of  his  own  wrongdoing,  by  way  of  mitigation 
merely,  that  the  defendant  may  make  this  de- 
fence, and  the  burden  of  proof  under  such  cir- 
cumstances of  right  should  rest  with  him  who  as- 
serts the  fact  and  would  avail  himself  of  it. 
What  is  a  reasonable  effort  is  necessarily  a  ques- 
tion of  fact  for  the  jury,  dependent  upon  the 
circumstances  of  each  case. 

Our  own  cases  are  to  the  same  effect.  In 
King  V.  Steiren  (44  Pa.  99),  the  rule  is  stated 
with  much  clearness,  that  in  this  class  of  cases 
the  plaintiff  vs,  prima  facie  entitled  to  the  stipu- 
lated compensation  for  the  whole  time.  **If 
so,"  says  the  learned  Judge  delivering  the 
opinion,  "the  burden  of  proof  in  regard  to  his 
employment  elsewhere,  or  his  ability  to  obtain 
employment,  must  necessarily  rest  on  the  de- 
fendant. All  evidence  in  mitigation  is  for  a  de- 
fendant to  give.  In  its  nature  it  is  affirmative 
and  hence  it  is  for  him  to  prove  who  asserts  it. 
But  the  possibility  of  obtaining  other  similar  em- 
ployment, or  the  fact  that  other  employment  was 
obtained,  bears  upon  the  case  only  in  mitigation 
of  damages,  and  is  therefore  a  part  of  the  de- 
fendant's case."  This  case  was  followed  by  Kirk 
V,  Hartman  (63  Pa.  107),  where  it  is  said  that 
the  question  must  be  considered  as  settled  in 
King  V.  Steiren  (supra),  and  to  the  same  effect 
are  the  cases  of  Wolf  v,  Studebaker  (65  Pa. 
459)  and  Chamberlin  v,  Morgan  (68*  Id.  168). 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J.  w.  m.  s.,  jr. 


Jan.  '89,  175.  March  13,  1889. 

Shaefer  v.  Senseman. 

Agreement  under  seal — Construction  of  ,  for  the 
Court  where  no  ambiguity  exists^^ Meaning  of 
the  words  **  loses  his  situation.^* 

A.  brought  suit  again'^t  B.'s  executrix  upon  an  obliga- 
tion in  the  following  form  : — 

"  Nazareth,  March  29,  1875  :  Six  months  after  the  date 
when  A.  loses  his  situation  as  teacher  at  Nazareth  Hall  I 
promise  to  pay  the  said  A.  the  sum  of  Three  Thousand 
Dollars  without  defolcation  for  value  received,  provided 
that  the  said  A.  loses  said  situation  at  any  time  after  the 
date  of  this  note  and  previous  to  the  date  of  my  second 
marriage.  In  the  event  of  the  decease  of  my  daughter 
(A.*s  wife),  before  the  said  A.  loses  said  situation  this 
note  shall  be  null  and  void. 

Witness  my  hand  and  seal.        B.     (Seal.) 

\Vitne5;s :  X. 

A.  introduced  evidence  to  show  that  at  the  time  this 
obligation  was  given  A.  and  his  wife  were  living  with  B., 
that  the>  latter  was  contemplating  a  second  marriage, 
which  was  distasteful  to  them,  and  that  they  were  about 
to  move  to  another  place,  where  A.  had  accepted  a  more 
lucrative  position ;  that  B.  gave  the  above  obligation  in 
consideration  of  A.*s  agreement  to  continue  to  live  with 
him.  On  June  29,  1876,  A.  resigned  his  position  and  ac- 
cepted a  position  at  a  smaller  compensation  than  the  one 
he  had  previously  accepted.  On  July  ii,  1876,  B.  re- 
married, and  subsequently  died,  in  December,  1887.  This 
suit  was  then  brought  against  B.*s  executrix.  The  lower 
Court  granted  a  compulsory  nonsuit: 

Neld,  that  the  nonsuit  Was  properly  granted.  There 
was  no  uncenainty  about  the  terms  of  the  contract,  and 
its  construction  was  for  the  Court.  The  expression  "  loses 
his  situation,'*  does  not  mean  a  voluntary  resignation. 
The  inducement  to  B.  to  give  the  obligation  was  that  he 
might  enjoy  his  daughter's  society  and  have  the  assistance 
of  herself  and  A.  at  hU  home,  until  such  time  as  he 
might  contract  a  new  marriage. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Assumpsit  by  Eugene  L.  Shaefer  against  Caro- 
line E.  Senseman,  executrix  of  Comenius  Sense- 
man,  deceased,  upon  an  obligation  under  seal. 

The  facts  of  the  case  are  fully  given  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court,  Reeder,  J.,  granted  a  compulsory 
nonsuit,  saying: — 

**  This  is  a  suit  upon  contract  brought  by  the 
plaintiff  in  this  action,  against  the  executrix  oi 
Comenius  Senseman,  deceased. 

"The  decedent  executed  the  note  in  suit  upon 
which  the  plaintiff  seeks  to  recover.  He  agrees 
by  this  obligation  to  pay  the  plaintiff,  Eugene 
Shaefer  the  sum  of  three  thousand  dollars,  six 
months  after  the  said  Eugene  Shaefer  loses  his 
situation  as  teacher  at  Nazareth  Hall,  provided 
he  loses  his  situation  previous  to  the  date  of  his 
(Senseman *s)  second  marriage. 

"The  testimony  in  the  cause  is  that  of  the 
plaintiff's  witness.  It  establishes  the  fact  that 
prior  to  the  date  of  the  second  marriage  of  Co- 
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menius  Scnseman,  Eugene  Shaefer  voluntarily 
withdrew  from  his  connection  as  a  teacher  at  Naz- 
areth Hall.  [He  claims  in  this  proceeding  that 
such  withdrawal  under  the  circumstances  was  the 
contingency  contemplated  by  the  condition  in 
the  note  upon  which  depended  the  payment  of 
the  three  thousand  dollars.  Whether  this  is  so 
or  not  depends  upon  the  construction,  by  the 
Court,  of  the  words,  Moses  his  situation  as  a 
teacher  at  Nazareth  Hall.*  It,  therefore,  in  any 
event  would  not  be  a  subject  for  your  considera- 
tion, but  a  question  of  law  for  the  interpretation 
and  determination  by  the  Court.] 

*<  I  am  satisfied  at  this  stage  of  the  proceeding 
that  the  voluntary  withdrawal  of  Eugene  Shaefer 
as  a  teacher  from  Nazareth  Hall,  was  not  the 
condition  that  all  the  parties  intended  to  express 
by  the  words  used  in  this  note,  that  is,  so  far  as 
we  can  derive  their  manifest  intent  from  the 
written  letter  of  the  contract.  [A  man  loses 
his  situation  by  his  involuntary  act.  No  person 
loses  a  place  which  he  withdraws  from  on  his 
own  motion.  Where  he  is  forced  by  circum- 
stances beyond  his  control  to  withdraw  from  the 
situation],  either  by  the  action  of  the  authorities 
controlling  it,  or  his  health  is  in  such  condition 
that  his  life  is  endangered,  or  where  his  health 
is  imperilled  by  his  continuance  in  the  position, 
it  is  not  a  voluntary  withdrawal,  but  it  would  be 
a  loss  of  his  situation  sucH  as  is  within  the  letter 
of  this  contract. 

'*  But  the  evidence  in  this  case  discloses  no 
such  state  of  facts.  It  shows  that  Eugene  Shaefer, 
because  of  his  dissatisfaction  with  his  father-in- 
law's  second  marriage  withdrew  voluntarily  from 
his  position  as  a  teacher  in  Nazareth  Hall.  That 
was  not  the  event  contemplated  by  this  contract 
upon  the  happening  of  which  the  payment  of 
the  money  became  due.  I  therefore  propose  to 
make  this  motion  for  the  entry  of  a  compulsory 
nonsuit  absolute  and  will  discharge  you  from  the 
further  consideration  of  the  case.*' 

The  Court  having  refused  to  take  off  the  non- 
suit, plaintiff  took  this  writ  assigning  for  error 
(i)  The  Court  erred  in  entering  a  compulsory 
nonsuit  against  the  plaintiff;  (2)  the  Court  erred 
in  det.>ing  the  motion  of  plaintiff  to  take  off 
and  vacate  the  compulsory  nonsuit. 

Henry  W.  Scott  (IV.  D,  Luckenbach  with 
him),  for  plaintiff  in  error. 

Edward  J,  Fox,  Jr.  ^  and  Edward  J,  Fox,  for 
defendant  in  error. 

April  8,  1889.  The  Court.  It  is  conceded 
that  at  the  date  of  the  obligation  in  suit,  Eugene 
L.  Shaefer  was  a  teacher  in  the  Moravian  School 
at  Nazareth,  known  as  Nazareth  Hall,  of  which 
Rev.  Eugene  Leibert  was  the  principal.  Shaefer's 
wife  was  a  daughter  of  Comenius  Senseman,  the 
obligor,  who  was  at  the  time  a  widower,  and  had 


in  contemplation  a  second  marriage  with  a  cer- 
tain Mrs.  Knauss.  Mrs.  Shaefer,  with  her  hus- 
band, lived  at  home  with  her  father.  The  effu- 
sive character  of  the  courtship,  and  the  contem- 
plated marriage  of  the  father  were  exceedingly 
distasteful  to  Mr.  and  Mrs.  Shaefer,  and  on  that 
account  they  were  making  arrangements  to  re- 
move from  Nazareth  to  Bethlehem,  where  Shaefer 
had  succeeded  in  being  elected  the  Superinten- 
dent of  the  Moravian  parochial  schools.  It  was 
at  this  particular  juncture  in  the  affairs  of  the 
family,  on  the  29  March  1875,  the  obligation  in 
suit  was  given,  in  the  form  following  : 

Nazareth,  March  29,  1875. 

Six  months  after  the  date  when  Eugene  L. 
Shaefer  loses  his  situation  as  teacher  at  Nazareth 
Hall,  I  promise  to  pay  to  said  Eugene  L.  Shaefer, 
the  sum  of  three  thousand  dollars,  without  de- 
falcation for  value  received. 

Provided,  that  the  said  Eugene  L.  Shaefer  loses 
said  situation  at  any  time  after  the  date  of  this 
note,  and  previous  to  the  date  of  my  second 
marriajje. 

In  the  event  of  the  decease  of  my  daughter 
Jennie  Shaefer,  before  the  said  Eugene  L.  Shaefer 
loses  said  situation,  this  note  shall  be  null  and 
void. 

Witness  my  hand  and  seal, 

C.  Senseman,  (Seal.) 

Witness  present  Solomon  Shaefer. 

On  the  29  June,  1876,  Shaefer  resigned  his 
situation  at  Nazareth  Hall,  where  he  was  receiving 
|8oo  per  year,  and  accepted  a  position  at  Beth- 
lehem, at  a  salary  of  ^900 ;  and  on  the  11  July 
following,  Senseman  was  re-married.  In  the 
month  of  December,  1887,  Senseman  died,  and 
on  the  12  June,  1888,  Shaefer  brought  this  suit, 
to  recover  the  amount  specified  in  the  bond, 
claiming  that  by  his  resignation,  under  the  cir- 
cumstances, he  lost  his  situation  at  Nazareth  Hall, 
within  the  meaning  and  according  to  the  condi- 
tions of  the  bond.  The  obligation  is  certainly 
unique  and  original  in  its  provisions,  but  it  con- 
tains no  words  pertaining  to  art  or  trade ;  being 
written  in  plain  and  popular  language,  and  as  the 
facts  and  circumstances  attending  its  execution 
and  delivery  are  wholly  undisputed,  we  can  see 
no  force  in  the  suggestion,  that  the  interpretation 
was  for  the  jury.  The  case  turns  upon  the  true 
and  proper  construction  of  the  obligation  in  suit, 
taken  as  a  whole,  in  the  light  of  the  admitted 
facts  and  circumstances  under  which  it  was  exe- 
cuted. The  construction  in  such  case  is  a  question 
of  law  with  which  the  jury  has  nothing  to  do. 

The  object  of  interpretation  and  construction 
is,  if  there  be  any  uncertainty  as  to  the  meaning 
of  a  contract,  to  find  the  intention  of  the  parties. 
If  the  contract  is  clear  and  unambiguous  there  is 
no  room  for  construcdon.    The  parties,  in  the 
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absence  of  fraud,  accident  or  mistake,  are  bound 
according  to  the  plain  words  of  the  contract. 

It  is  contended,  however,  on  the  part  of  the 
plaintiff  in  error,  that  in  the  expression  "  loses 
his  situation,'*  etc.,  the  word  ^*  loses"  is  capable 
of  a  variety  of  shades  of  meaning,  that  whether 
Shaefer  abandoned  the  situation  voluntarily  or 
involuntarily  he  may,  in  some  sense  of  the  word, 
be  said  to  have  lost  it.  But  on  a  careful  study 
of  the  various  definitions  of  the  word,  as  found 
in  Webster's  Unabridged  Dictionary,  it  will  be 
found  that  every  use  of  the  word  implies  an  ina- 
bility to  retain,  or  to  recover,  or  an  involuntary 
deprivation  of  the  thing  which  is  said  to  be  lost. 
In  the  ordinary  and  common  sense  of  the  word 
no  man  can  be  said  to  have  lost  a  situation 
which  he,  of  his  own  motion  and  without  any 
reasonably  compelling  cause,  resigns,  and  the 
duties  of  which  of  his  own  free  will  he  refuses 
longer  to  discharge.  Mr.  Shaefer  might  have  lost 
his  situation,  perhaps,  from  sickness,  or  personal 
injury,  by  the  failure  of  the  principal  to  re-ap- 
point him,  or  by  his  discharge  to  make  way  for 
another,  or  by  the  insolvency  of  his  employer  or 
the  destruction  of  the  buildings  by  fire;  but  he 
certainly  did  not  lose  his  situation  when  he  vol- 
untarily resigned  and  abandoned  it  to  take 
another,  which  under  the  circumstances  he  pre- 
ferred. 

If,  however,  we  take  into  consideration  the 
entire  instrument,  and  read  it  as  a  whole,  in  the 
light  of  the  subject-matter,  taking  into  view  also 
the  situation  of  the  parties,  and  the  circumstances 
under  which  the  bond  was  executed,  as  to  which 
there  is  no  dispute,  the  manifest  purpose  of  the 
parties  will  be  found  to  be  in  accordance  with 
the  plain  expression  and  meaning  of  the  paper. 

Comenius  Senseman,  as  we  have  said,  was  a 
widower ;  his  daughter  was  his  only  child,  and 
she  and  her  husband  lived  with  him.  They  were 
dissatisfied  with  Senseman's  courtship  of  Mrs. 
Knauss,  and  with  the  prospect  of  his  re-marriage, 
and  were  about  to  leave  their  father's  home  and 
remove  to  Bethlehem.  Shaefer,  however,  was  in- 
duced to  decline  the  superintendency  at  Bethle- 
hem, and  in  consideration  thereof  Senseman 
executed  the  bond,  as  an  indemnity  in  a  fixed 
sum,  to  Shaefer  against  the  loss  of  his  situation  at 
Nazareth  from  any  cause  whatever.  The  induce- 
ment to  Senseman  undoubtedly  was  that  he  might 
enjoy  thb  society  and  have  the  assistance  of  his 
daughter  and  her  husband  in  his  own  home  until 
such  time  as  he  might  contract  a  new  marriage, 
when  the  purpose  of  having  his  daughter  with 
him  would  be  supplied  by  his  wife ;  hence  it  is 
provided  that  the  three  thousand  dollars  was  not 
to  be  paid  unless  the  situation  at  Nazareth  Hall 
was  lost  in  the  lifetime  of  Shaefer's  wife,  and  be- 
fore his  re  marriage.  We  take.it  that  the  paper 
means  just  what  it  says,  and  the  parties  should  be 


bound  accordingly.  There  is  no  allegation  of 
fraud  or  mistake,  and  there  is  no  occasion,  there- 
fore, for  the  introduction  of  parol  evidence  to  the 
effect  that  it  was  intended  to  mean  something 
else.  Senseman  wrote  the  bond  himself;  it  is 
certainly  written  largely  in  his  own  interest ;  it 
was  just  such  an  arrangement  as  it  suited  him  to 
make ;  the  meaning  and  purpose  of  the  paper  is 
simple  and  obvious,  and  we  are  not  at  liberty  to 
add  to,  alter,  or  amend  it  so  as  to  change  the 
rights  and  responsibilities  of  the  parties  under  it. 

It  is  perfectly  plain  that  Senseman  did  not 
bind  himself  in  this  bond  not  to  re-marry,  or  fix 
the  amount  of  the  bond  as  a  penalty  in  the  event 
of  his  re-marriage. 

If  he  so  agreed  and  gave  any  paper  to  Shaefer 
to  that  effect,  as  it  is  intimated  in  the  testimony  he 
did,  it  has  not  been  exhibited  in  this  case.  On  the 
contrary,  it  seems  clear  that  a  re-marriage  was  in 
contemplation,  for  the  occurrence  of  that  event  is 
expressly  referred  to,  and  the  effect  of  it  upon  the 
bond  in  suit  provided  for.  The  express  provi- 
sion of  the  bond  is  that  its  obligation  shall  cease 
and  determine  at  the  re-marriage  of  Senseman,  if 
the  event  upon  which  the  bond  was  payable  did 
not  before  that  time  occur.  How  such  a  bond 
could  be  supposed  to  operate  in  restraint  of  mar- 
riage it  is  difficult  to  see,  for  without  notice  to 
Shaefer,  and  before  his  resignation  or  discharge, 
the  decedent  had  it  in  his  power  by  re-marriage, 
to  render  the  bond  of  no  effect.  It  is  highly  im- 
probable, perhaps,  that  a  man  might  be  so  influ- 
enced, excepting  under  circumstances  otherwise 
highly  favoring  the  project,  but  it  is  sufficient  for 
our  present  purpose  that  the  ea^istence  of  the 
bond  was  an  inducement  to,  rather  than  a  re- 
straint upon,  marriage. 

The  contract  does  not  assume  either  that 
Shaefer  will  certainly  lose  his  situation,  or  that 
Senseman  will  contract  a  second  marriage.  The 
obligation  of  the  bond  is  not  absolute,  it  is  con- 
ditional ;  it  is  contingent  upon  Shaefer's  loss  of 
the  situation  at  Nazareth  Hall  in  the  lifetime  of 
his  wife,  and  before  Senseman *s  re-marriage,  and 
there  is  nothing  in  the  bond  to  indicate  that  the 
happening  of  the  latter  event  is  to  establish  the 
former. 

Nothwiihstanding  the  zeal  and  ability  exhibited 
by  the  counsel  for  plaintiff  in  error,  in  the  pre- 
paration and  argument  of  this  case,  we  are  un- 
able to  read  this  bond  otherwise  than  according 
to  its  plain  letter,  and  reading  it  just  as  it  is 
written,  the  plaintiff  has  no  case. 

Judgment  affirmed. 

Opinion  by  Clark,  J.  w.  m.  s.,  jr. 
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Jan.  '89,  310.  May  10,  1889. 

Allen  V.  First  National  Bank  of  Warren. 

Banks — Cashier — Acts  ofj  beyond  the  scope  of 
his  authority. 

In  an  action  by  a  bank  against  the  maker  of  a  prom- 
issory note,  the  defendant  offered  to  show  that  B.,  who  was 
cashier  of  plaintiff  bank  and  also  a  member  of  the  firm  of 
B.  &  C. ,  informed  him  that  the  bank  had  discounted  paper 
of  the  firm  of  B.  &  C.  to  an  amount  more  than  allowed 
by  the  general  banking  law,  and  that,  if  he  would  sign  a 
note  fOT  $5000,  payable  to  their  order  to  replace  a  like 
amount  of  the  firm's  paper,  he  would  not  be  held  liable 
on  this  note;  that  the  object  of  this  proceeding  was  to 
s^itisfy  the  bank  examiner ;  he  also  proposed  to  show  that 
the  noie  in  suit  was  a  renewal  of  similar  notes  given 
under  a  like  arrangement  for  the  purpose  of  showing  ac- 
quiescence  in  this  arrangement  by  the  bank.  The  Court 
rejected  these  offers  and  directed  a  verdict  for  plaintiff: 

Held,  that  the  offers  were  prof)erly  rejected.  The  bank 
wa^  not  responsible  for  the  acts  and  declarations  of  its 
cashier  in  the  pursuit  of  his  private  business.  It  was  no 
defence  to  the  note  in  suit  that  the  bank  discounted  for 
B.  k  C.  more  paper  than  the  law  allowed. 

Error  to  the  Common  Pleas  of  Warren  County. 

Assumpsit,  by  the  First  National  Bank  of  War- 
ren, against  Orren  C.  Allen,  upon  a  promissory 
note  drawn  by  defendant. 

On  the  trial,  before  Brown,  P.  J.,  the  plaintiff 
offered  in  evidence  a  promissory  note  for  J5000, 
dated  May  5,  1886,  signed  by  defendant  and 
made  payable  to  the  order  of  Beecher  &  Cope- 
land,  at  the  First  National  Bank  of  Warren,  Pa., 
three  months  after  date.  The  same  was  indorsed 
by  Beecher  &  Copeland.     Plaintiff  then  rested. 

Defendant  was  then  called,  and  his  counsel 
proposed  to  prove  by  him  **  that  on  the  5th  day 
of  November,  1884,  Mr.  Beecher,  the  cashier  of 
plaintiffs  bank,  called  on  the  defendant,  at  the 
post-office,  in  Warren,  and  informed  him  in  sub- 
stance that  the  First  National  Bank  of  Warren 
was  carrying  for  the  firm  of  Beecher  &  Cope- 
land  a  quantity  of  oil  certificates,  in  excess, 
as  he  stated,  of  what  they  were  permitted  to 
carry  for  one  firm,  under  the  laws  of  the  United 
Slates,  and  the  bank  desired  to  have  the  oil 
divided  up  among  other  parties,  or  carried  in  the 
name  of  other  parties,  so  as  to  make  an  appear- 
ance of  compliance  with  the  law ;  and  that  for 
that  purpose  he  asked  the  defendant  to  become 
the  maker  of  a  note  for  I5000,  to  be  secured  by 
5000  barrels  of  the  oil  that  the  bank  were  carry- 
ing for  Beecher  &  Copeland,  and  in  compliance 
with  this  request  and  without  further  considera- 
tion, Mr.  Allen  executed  this  note  and  delivered 
it  to  Mr.  Beecher,  and  it  was  placed  in  the  bank, 
with  the  oil  as  its  collateral  security,  with  the 
express  agreement  that  Mr.  Allen  should  not  be 
liable  for  this  note ;  to  be  followed  by  evidence 
that  this  note  is  the  second  or  third  renewal  of 
that  note,  and  with  the  same  conditions  and  con 


siderations,  and  with  the  same  agreement  that 
there  should  be  no  liability  on  the  part  of  Mr. 
AUen." 

Objected  to,  **  because  there  is  no  authority 
shown  or  offered  to  be  shown  in  the  cashier  to 
make  any  such  agreement  for  the  bank;  and  that 
the  agreement  proposed  to  be  shown  would  not 
be  binding  upon  the  bank  in  any  event ;  that  the 
agreement  is  not  within  the  ordinary  powers  of 
the  cashier  to  make,  and  no  special  authority  is 
proposed  to  be  shown ;  that  such  an  agreement 
if  made  by  due  authority  of  all  the  directors 
would  be  void  as  against  the  stockholders,  being 
in  fraud  of  their  rights;  and  that  the  whole 
evidence  does  not  tend  to  show  any  legal  defence 
to  the  note  in  suit,  and  is  therefore  incompetent 
and  irrelevant.  Also,  that  the  evidence  pro- 
posed to  be  given  tends  to  defeat  and  destroy  a 
written  instrument  by  verbal  testimony  and  is 
therefore  incompetent." 

Defendant's  counsel  added  to  the  proposition 
as  follows:  **To  be  followed  also  by  evidence 
that  at  the  date  of  said  agreement,  the  plaintiff 
bank  held  the  obligation  of  Beecher  &  Cope- 
land for  said  J5000,  secured  by  said  oil  certifi- 
cates, and  still  holds  said  obligation  and  oil 
certificates." 

Plaintiff's  counsel  objected  to  the  offer  as 
amended  "  for  the  reason  that  the  whole  evi- 
dence offered  to  be  given  does  not  tend  to  estab- 
lish a  defence  on  the  part  of  this  defendant;  the 
contract  or  agreement  not  having  been  made 
with  the  bank  by  any  officer  authorized  to  make 
it,  because  there  is  no  authority  offered  to  be 
shown  in  the  cashier  to  make  such  an  agreement, 
and  that  the  same  was  not  within  his  ordinary 
power  as  cashier;  that  the  agreement  itself,  if 
made  for  the  bank,  and  by  due  authority,  would 
be  void  under  the  circumstances  stated,  and 
would  not  aVail  as  a  defence  to  the  defendant ; 
and  that  the  evidence  is  incompetent  and  tend- 
ing to  contradict  the  written  instrument  upon 
which  the  suit  is  brought." 

Objection  sustained,  testimony  rejected.  Ex- 
ception.    (First  assignment  of  error.) 

Defendant  further  proposed  to  prove  by  this 
witness  and  others  that  the  note  offered  in  evi- 
dence by  the  plaintiff  in  the  case  was  given  for 
an  antecedent  debt  of  Beecher  &  Copeland  to 
the  said  bank,  and  was  without  consideration ; 
to  be  followed  by  evidence  that  the  plaintiff  bank 
in  this  case  paid  no  consideration  for  said  note. 

Objected  to  as  incompetent  and  irrelevant  in 
this  issue,  the  proposition  itself  showing  that  the 
note  was  given  upon  a  good  consideration — that 
is  to  say,  the  antecedent  debt  of  Beecher  & 
Copeland. 

Objection  sustained  and  testimony  rejected. 
Exception.     (Second  assignment  of  error.) 

Defendant  then  proposed  to  prove  by  this 
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witness  and  others  that  the  plaintiff  bank  had, 
previous  to  the  making  by  defendant  of  the  note 
of  which  the  note  in  this  case  is  a  renewal,  dis- 
counted paper  for  Beecher  &  Copeland  for  an 
amount  of  more  than  one-tenth  part  of  the 
capital  stock  of  said  bank,  and  had  in  that  man- 
ner violated  section  5200  of  the  revised  statutes 
of  the  United  States ;  and  that  the  original  note 
given  by  the  defendant  as  well  as  all  the  re- 
newals of  the  same,  and  including  the  note 
offered  by  the  plaintiff  in  this  case,  were  given 
without  consideration,  and  for  the  express  pur- 
pose of  deceiving  the  bank  examiner  as  to  the 
true  condition  of  said  plaintiff  bank,  and  to  avoid 
the  consequence  of  the  violation  of  said  United 
States  law.  The  purpose  of  the  offer  being  to 
show  that  the  note  in  question  was  given  for  the 
purpose  of  screening  the  bank  from  violation  of 
the  law  which  they  had  committed  in  that 
respect,  and  was  illegal  and  void. 

Objected  to  as  incompetent  and  irrelevant, 
because  the  facts  stated  would  not  avail  as  a  de- 
fence in  this  case  as  against  the  bank. 

Objection  sustained.  Exception.  (Third  as- 
signment of  error.) 

Defendant  further  offered  in  evidence  the 
propositions  above  made,  as  one  proposition,  to 
be  followed  by  evidence  that  the  original  note 
was  given  about  November,  1884,  and  renewed 
from  time  to  time  under  the  same  agreement 
which  the  first  note,  of  which  the  note  in  ques- 
tion was  a  renewal,  was  made,  to  wit,  that  it  was 
for  the  purpose  of  deceiving  the  bank  examiner 
as  to  the  violation  of  said  United  States  law,  and 
with  the  express  agreement  that  there  should  be 
no  liability  whatever  on  the  part  of  said  defend- 
ant, O.  C.  Allen ;  this  for  the  purpose  of  show- 
ing acquiescence  and  ratification  in  this  arrange- 
ment by  the  bank  of  the  agreement. 

Objected  to,  for  the  reasons  givtn  in  the  ob- 
jections to  the  first  offer  made  by  the  defendant. 

Objection  sustained.  Exception.  (Fourth 
assignment  of  error.) 

The  plaintiff  requested  the  Court  to  charge  the 
jury,  "that  there  is  no  sufficient  evidence  that 
any  interest  in  excess  of  the  legal  rate  was  ever 
taken,  charged,  received,  or  reserved  by  the 
plaintiff  upon  the  note  in  suit,  or  any  previous 
note  of  the  defendant  of  which  it  is  a  renewal, 
and  the  verdict  should  be  for  the  amount  of  the 
note  with  legal  interest  from  its  maturity." 
Affirmed,     (Sixth  assignment  of  error.) 

The  Court  instructed  the  jury  to  find  for  the 
plaintiff  for  the  amount  of  the  note  with  interest 
to  date. 

Verdict  for  plaintiff  for  I5500.83,  and  judg- 
ment  thereon.  Defendant  took  this  writ,  assign- 
ing for  error,  1-4,  the  refusal  to  admit  his  offers 
of  evidence,  5,  the  instruction  to  the  jury,  and  6, 
the  answer  to  plaintiff's  point. 


Char  Us  Dins  mo  or  and  W,  IV.  Wiidur 
(^George  H,  Higgins  with  them),  for  plaintiff  in 
error. 

Charles  H,  Noyes  (  Watson  D.  Hinckley^  R, 
Brown,  Charles  W,  Stone,  H,  E.  Brown,  and 
William  E,  Rice  mi\i  him),  for  defendant  in  error. 

May  27,  1889.  The  Court.  We  think  the 
offers  of  evidence  in  this  case  were  properly  re- 
jected. Assuming  all  the  facts  covered  by  the 
offers  to  have  been  proved  they  would  not  have 
amounted  to  a  defence  as  against  the  bank.  The 
whole  confusion  in  the  case  grows  out  of  the  fact 
that  the  Mr.  Beecher  mentioned  in  the  offer  was 
at  the  same  time  a  member  of  the  firm  of 
Beecher  &  Copeland,  and  cashier  of  the  First 
National  Bank  of  Warren,  plaintiff  below.  The 
effort  here  is  to  make  the  bank  responsible,  not 
merely  for  matters  done  in  the  scope  of  his 
duties  as  cashier,  or  by  authority  of  the  bank, 
but  also  for  his  acts  and  declarations  done  or 
made  in  the  pursuit  of  his  private  business.  His 
interview  with  the  defendant  below  at  the  post- 
office  can  only  be  taken  as  an  effort  on  his  part 
to  procure  accommodation  paper  to  the  amount 
of  ^5000  to  take  up  a  like  amount  of  his  firm's 
paper  at  the  bank.  In  some  way  his  firm  had 
obtained  a  larger  line  of  discount  at  the  bank 
than  is  permitted  by  the  general  banking  law  ; 
the  bank  examiner  was  expected  soon,  and  it  be- 
came necessary  for  defendant's  firm  to  retire 
some  of  its  paper.  It  was  equally  necessary, 
perhaps,  for  the  bank ;  and  the  defendant,  as  its 
cashier,  must  have  been  fully  aware  of  the  im- 
portance of  getting  the  accounts  of  his  own  firm 
in  proper  condition.  He  succeeded  in  procur- 
ing from  the  defendant  his  note  for  I5000  to  re- 
place a  like  amount  of  his  firm's  paper,  with  an 
assurance  that  the  defendant  should  never  be 
called  upon  to  pay  it.  Had  he  given  such  assu- 
rance ia  writing  it  would  not  have  made  any 
difference,  as  the  note  was  evidently  for  the  ac- 
commodation of  his  firm,  and  it  was  as  much  the 
duty  of  the  latter  to  protect  it  as  if  a  stipulation 
had  been  made  to  that  effect  in  writing.  This  is 
all  that  the  offer  of  evidence  amounts  to.  There 
is  not  a  word  to  implicate  the  bank  in  any  mat- 
ter, except  that  it  had  allowed  defendant's  firm 
to  exceed  its  lawful  line  of  discount.  There  was 
no  offer  to  show  that  the  bank  did  anything, 
either  by  its  board  of  directors  or  its  officers, 
acting  within  the  scope  of  their  official  duties,  or 
by  virtue  of  an  express  or  implied  authority  from 
the  bank.  Nor  was  there  any  error  in  rejecting 
the  offer  to  show  that  the  bank  had  discounted 
paper  for  Beecher  &  Copeland  for  an  amount 
of  more  than  one-tenth  part  of  its  capital.  This 
was  no  concern  of  the  defendant.  That  it  was 
no  defence  to  the  note  is  shown  by  O'Hara  v. 
Second  National  Bank  of  Titusville  (77  Pa.  76) 
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and  Mapes  v.  The  Same  Bank  (80  Id.   163). 
There  is  nothing  to  show,  nor  was  there  any 
offer  to  prove,  that  the  plaintiff  bank  knowingly 
and  wilfully  made  this  loan  in  excess  of  the  legal 
'        limit.     Such  a  matter  may  often  occur  by  mis- 
I        take,  and  when  it  does  it  is  perfectly  proper  to 
correct  it.     We  see  no  error  in  affirming  the 
plaintiff's  point.    The  allegation  of  usury  was 
not  sustained  by  the  evidence,  and  as  there  was 
'       no  defence  to  the  note  it  was  not  error  in  the 
*       learned  Judge  to  direct  a  verdict  for  the  plain- 
tiff.   The  view  we  take  of  the  case  renders  a  dis- 
cussion  of   the  authorities  cited  unnecessary. 
They  have  no  application. 
Judgment  affirmed. 
Opinion  by  Paxson,  C.  J.        w.  m.  s.,  jf. 


Jalj  '87,  149.  March  II,  1889. 

Stroudsburg  Bank's  Appeal. 

Execution  issved  to  delay  creditors — Postpone- 
ment of  creditor's  rights — Respective  rights 
of  several  execution  creditors. 

An  execution  issued  or  kept  on  foot  with  intent  to 
hinder,  delay,  or  defraud  creditors,  and  not  to  make  the 
money,  will  be  postponed  to  a  subsequent  writ. 

A  creditor  will  not  be  postponed  merely  because  he  is- 
sued hu!  writ  to  prevent  other  creditors  levying  on  the 
propeny,  if  he  does  not  interfere  with  the  sheriff  ia  the 
performance  of  his  duty,  nor  give  any  directions  incon- 
sistent with  the  exigencies  of  the  writ. 

A  direction  to  stay  proceedings  until  further  orders, 
however,  or  any  act  evincing  an  intention  not  to  have  a 
iale-of  the  property,  but  to  hold  the  writ  for  purposes  of 
lien,  is  a  waiver  of  the  priority  of  the  execution  in  favor  of 
another  writ  coming  into  the  sheriff 's  hands  in  the  mean- 
tine. 

Where,  however,  there  is  no  levy  made  under  the  first 
writ,  but  the  personal  property  is  levied  upon  and  sold  un- 
der the  subsequent  execution,  the  money  made  belongs  to 
the  second  execution  creditor,  leaving  the  first  execution 
creditor  to  an  action  against  the  sheriff  for  redress. 

Appeal  of  the  Stroudsburg  Bank  from  a  decree 
of  the  Common  Pleas  of  Monroe  County,  dis- 
tributing the  proceeds  of  a  sheriff's  sale  of  the 
personal  property  of  Thomas  Miller. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra, 

L.  M.  Burson,  Esq.,  to  whom  the  matter  had 
been  referred  as  Auditor,  reported  that  the  fund 
in  the  sheriff"  's  hands,  after  the  payment  of  ex- 
penses, should  be  awarded  to  the  Stroudsburg 
Bank  on  account  of  its  judgment.  Upon  excep- 
tions to  this  report,  Schuyler,  P.  J.,  of  North- 
ampton County,  sustained  the  exceptions  and 
awarded  the  balance  to  D.  H.  Wilson  &  Co.  on 
accoont  of  their  judgment.  Whereupon  appel- 
lant took  this  appeal,  assigning  for  error  the  ac- 
tion of  the  Court  in  holding  that  the  execution 


of  D.  H.  Wilson  &  Co.  was  not  postponed  to 
that  of  the  Stroudsburg  Bank,  and  in  awarding 
the  fund  to  D.  H.  Wilson  &  Co. 

S.  Holmes  J  for  appellant. 

Charlton  Burnett,  for  appellees. 

May  27,  1889.  The  Court.  The  question 
in  this  case  arises  upon  an  appeal  from  the  de- 
cree of  the  Court  of  Common  Pleas  of  Monroe 
County,  distributing  the  proceeds  of  the  sheriff's 
sale  of  the  personal  property  of  Thomas  Miller. 
The  fi.  fa.  issued  upon  the  judgment  of  D.  H. 
Wilson  &  Co.  came  into  the  sheriff's  hands  Oc- 
tober 2,  1886;  the  writ  of  the  Stroudsburg 
Bank,  October  20,  thereafter.  The  sheriff  made 
no  levy  under  the  Wilson  writ  until  the  bank 
writ  came  into  his  hands ;  indeed,  it  does  not 
appear  by  the  record  that  a  levy  was  at  any  time 
made  on  the  former  writ. 

The  sheriff  testified  that  at  the  time  the  Wilson 
writ  was  received  he  had  no  other  business  up  in 
that  country,  and  he  asked  Mr.  Burnett,  the  at- 
torney, if  there  was  anything  urgent  about  the 
matter,  and  Burnett  replied  he  did  not  know  that 
there  was,  as  no  one  could  have  any  preference  •; 
that  Burnett  afterwards  told  him  he  need  not  be 
in  a  hurry,  as  he  thought  the  matter  would  be 
arranged  and  that  he  would  let  him  know,  etc., 
but  that  he  received  no  further  instructions  from 
Burnett  in  the  matter.  The  sheriff,  thereupon, 
without  the  knowledge  of  Burnett,  made  a  mem- 
orandum upon  the  writ,  in  the  words  following  : 
*'  To  hold  till  further  orders  from  Burnett,  at- 
torney." The  sheriff  testifies  as  follows :  **  I  do 
not  know  that  Mr.  Burnett  used  the  word 
*  hold.'  I  did  not  take  any  memorandum  of 
this  conversation.  Mr.  Burnett  called  my  at- 
tention to  this  indorsement  in  lead  pencil  a  few 
da^s  ago ;  he  asked  me  how  I  came  to  make  this 
indorsement  on  the  writ.  I  think  I  told  him 
among  other  things  that  I  thought  Thomas  Miller 
had  given  me  instructions  to  stay  the  writ  \  ray 
reason  for  saying  so  was  that  the  matter  was 
stale  and  I  did  not  just  think.  I  do  not  recollect 
whether  Thomas  Miller  told  me  to  stay  the  writ, 
and  I  cannot  tell  where  he  talked  to  me  about 
it." 

Mr.  Burnett  testified,  that  after  the  writ  was 
issued  the  sheriff  said  he  could  not  go  up  to  Mil- 
ler's at  that  time,  as  he  had  other  engagements, 
and  that  he  told  the  sheriff  he  (the  sheriff)  knew 
his  duty  in  the  premises ;  that  he  did  not  direct 
the  sheriff  as  set  forth  in  the  memorandum ;  that 
he  did  say  to  him  there  might  be  labor  claims 
presented  and  that  Miller  would  not  be  entitled 
to  exemption  as  to  them,  if  they  exceeded  I50, 
and  he  would  let  him  know  what  was  to  be  done. 

When  the  Stroudsburg  Bank  issued  their  writ 
they  gave  instructions  to  the  sheriff  to  proceed 
at  once.    A  levy  was  therefore  made  on  the 
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latter  writ,  the  personal  property  sold,  and  the 
proceeds  brought  into  Court  for  distribution. 
The  contention  of  the  Stroudsburg  Bank  is,  that 
the  effect  of  Mr.  Burnett's  direction  to  the  sheriff 
is  to  postpone  the  Wilson  writ,  and  to  give  the 
bank  writ  a  preference  in  the  distribution. 

It  is  undoubtedly  true,  that  an  execution  issued 
or  kept  on  foot  with  intent  to  hinder,  delay,  or 
defraud  creditors,  and  not  to  make  the  money, 
will  be  postponed  to  a  subsequent  writ  (Snyder 
V,  Kunkleman,  3  P.  &  W.  487  ;  Keyser's  Appeal, 
13  Pa.  409).  But  a  creditor  will  not  be  post- 
poned merely  because  he  issued  his  writ  to  pre- 
vent other  creditors  levying  on  the  property,  if 
he  does  not  interfere  with  the  sheriff  in  the  per- 
formance of  his  duty,  nor  give  any  directions  in- 
consistent with  the  exigencies  of  the  writ  (Brown's 
Appeal,  26  Pa.  490).  A  direction  to  stay  pro- 
ceedings until  further  orders,  however,  or  any 
act  evincing  an  intention  not  to  have  a  sale  of 
•the  property,  but  to  hold  the  writ  for  purposes 
of  lien,  is  a  waiver  of  the  priority  of  the  execu- 
tion in  favor  of  another  writ,  coming  into  the 
sheriff's  hands  in  the  meantime  (Eberle  v.  Mayer, 
I  Rawle,  366 ;  Lowry  v.  Coulter,  9  Pa.  349 ; 
Freeburger's  Appeal,  40  Id.  244).    . 

But  whether  we  take  the  statement  of  the 
sheriff  or  of  Burnett,  or  of  both  of  them,  we  fail 
to  find  enough  to  justify  the  finding  of  the  Audi- 
tor, that  **  the  sheriff  was  instructed  to  hold  the 
writ  until  further  orders  from  Burnett."  The  full 
import  of  all  that  is  shown  is,  that  the  sheriff  was 
not  prepared  to  execute  the  writ  at  once,  and 
Burnett  being  informed  of  this,  and  believing 
that  no  claim  could  have  precedence  of  his  writ, 
excepting,  perhaps,  some  labor  claims,  of  which 
he  did  not  appear  to  have  been  fully  informed, 
told  the  sheriff  there  was  no  hurry  about  it,  that 
the  matter  might  be  arranged — that  he  would 
let  him  know.  The  writ  would  seem  to  have 
been  issued  not  for  security,  nor  to  hinder  or 
delay  creditors,  but  to  make  the  money.  The 
delay  in  the  execution  of  the  writ  would  appear 
to  have  originated  in  the  suggestion  of  the  sheriff, 
and  whether  Burnett's  purpose  was  to  accommo- 
date him,  or  to  facilitate  a  settlement  of  the 
claim,  it  is  clear  that  his  motives  were  innocent, 
and  that  the  sheriff  was  in  no  way  interfered  with 
in  the  discharge  of  his  duly.  The  rule  of  law 
which  governs  cases  of  this  character  is  clearly 
defined  in  Landis  v,  Evans  (113  Pa.  332). 

The  writ  of  D.  H.  Wilson  &  Co.  waived  the 
benefit  of  the  exemption  law ;  the  bank  writ  did 
not.  The  property  levied  upon  and  sold  con- 
sisted wholly  of  that  which  had  been  set  aside 
under  a  previous  writ  issued  by  the  bank  on  their 
judgment ;  there  were  no  other  judgments,  and 
it  does  not  appear  that  there  were,  in  fact,  any 
labor  claims;  there  was  therefore  no  motive  for 
any  fraudulent  action  or  collusion. 


The  execution  by  Wilson  &  Co.  having  been 
first  issued  would  ordinarily,  therefore,  be  first 
entitled ;  but,  unfortunately,  there  was  no  levy 
made  upon  that  writ.  The  levy  was  made  upon 
the  writ  of  the  bank  only,  and  upon  that  writ  the 
personal  property  was  sold.  In  McClelland  r. 
Slingluff  (7  W.  &  S.  134),  it  was  held  that  in  such 
case  the  sheriff  must  apply  the  money  to  the  writ 
upon  which  the  levy  and  sale  were  made,  and 
not  to  the  first  writ,  upon  which  no  levy  was  in- 
dorsed or  attached.  The  money  made  when  this 
is  the  case,  says  Mr.  Justice  Rogers,  belongs 
to  the  second  execution  creditor  on  whose  writ 
the  goods  were  levied  and  sold,  leaving  the  first 
execution  creditor  to  an  action  against  the  sheriff 
for  redress.  To  the  same  effect  is  Schuylkill  Co.  *s 
Appeal  (30  Pa.  358). 

The  decree  of  the  Common  Pleas  is  reversed 
and  the  record  remitted,  in  order  that  distribu- 
tion may  be  made  in  accordance  with  this 
opinion ;  the  appellee  to  pay  the  costs  of  this 
appeal. 

Opinion  by  Clark,  J.  h.  s.  p.  n. 


Jan.  '88,  263.  March  18,  1889. 

Hornet  V.  Bacon, 

WilU-Construction  of  .—Fee  simpU — Fee  tail — 
Heirs — Issue. 

A  testator  by  his  will  provided  8S  follows :  '« It  is  my 
will  also,  and  I  do  order  and  direct  that  my' dear  Cynthia 
[his  wife]  shall  have  during  her  natural  life  the  use,  occu- 
pancy, and  profits  of  such  part  of  the  farm  whereon  I  am 
now  living,  as  is  hereafter  described  ...  but  after  my 
dear  wife  Cynthia's  decease  it  is  my  will  and  desire  that 
my  real  estate  afore-described  shall  descend  to  the  child- 
ren issued  from  my  marriage  wiih  said  Cynthia.  .  .  . 
And  if  she  should  survive  them,  or  any  of  them,  it  is 
further  my  intention  and  purpose  that  the  same  should, 
after  her  death,  and  after  the  death  of  my  children  by 
her,  without  any  heirs,  revert  to  the  male  children 
issued  from  my  first  marriage  or  from  the  first  bed,  and 
to  their  heirs."  The  will  was  dated  in  1 83 1.  Annexed 
to  it  were  certain  codicils,  executed  in  1838.  Testator's 
wife  died  prior  to  1838.  In  one  codicil  testator  re- 
ferred to  his  daughter  Lydia,  the  sole  child  of  his  second 
wife,  and  **  confirmed  in  Lydia  such  parts  of  my  estate  as 
I  have  by  my  said  will  of  March  16,  1831,  disposed  of  in 
favor  of  my  wife  Cynthia,  to  revert  after  her  death  to  her 
children,  if  any."  Testator  died  in  1839,  leaving  said 
Lydia  to  survive  him,  and  leaving  also  male  children  and 
the  descendants  thereof  by  his  first  wife.  Lydia  had 
issue  one  daughter,  who  died  before  her.  In  1852  Lydia 
conveyed  the  farm  to  B.,  by  a  deed  executed  and  ac- 
knowledged in  accordance  with  the  provisions  of  the  Act 
of  January  16,  1799,  to  bar  entails.  After  Lydia's  death 
the  male  children  of  testator  by  his  first  wife  and  their  de- 
scendants brought  ejectment  against  Lydia's  vendee : 

Heldy  that  by  the  terms  of  the  testator's  will  a  life  estate 
was  given  to  the  widow  for  life,  with  a  remainder  to 
Lydia  in  fee ;  and  that  it  was- only  in  the  event  of  the  widow 
surviving  Lydia,  and  the  latter  dying  without  heirs,  that 
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the  property  reverted  to  testator's  male'  children  by  his 
first  wife,  neither  of  which  events  had  occurred : 

Held  further^  that  the  codicil  could  not  be  construed 
to  cut  down  the  estate  of  I^dia  to  a  life  interest  in  the 
event  of  her  death  without  children,  but  that  the  same 
operated  simply  to  confirm  the  estate  previously  granted 
to  Lydia  by  the  will : 

Held  therefore^  that  Lydia  took  a  fee  simple,  and  that 
her  conveyance  passed  an  absolute  title  to  defendant; 
and  that  even  if  the  phrase,  "  without  any  heirs,"  were  to 
be  construed  to  mean  "  without  issue,"  the  effect  would 
be  only  to  create  an  estate  tail  in  Lydia,  which  was  barred 
by  her  deed  executed  in  1852,  and  that  therefore  a  good 
title  was  vested  in  defendant. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Ejectment  by  Francis  X.  Hornet  et  aL  against 
R,  S.  Bacon,  for  a  lot  of  land  situated  in  the  town- 
ship of  Asylum,  containing  ninety- nine  acres  and 
seventy-six  perches. 

On  the  trial  (before  Morrow,  P.  J.),  the  fol- 
lowing facts  appeared :  Both  plaintiffs  and  de- 
fendant claimed  title  to  the  land  under  Charles 
Hornet,  whose  will  was  admitted  to  probate  May 
15,  1839.  llie  parts  of  this  will  material  to  the 
case  were  as  follows : — 

**  It  is  my  will  also,  and  I  do  order  and  direct  that  my 
dear  Cynthia  [his  wife]  shall  have  during  her  natural 
Hfc  the  use,  occupancy,  and  profits  of  such  part  of  the 
farm  whereon  I  am  now  living,  as  is  hereafter  described, 
...  to  wit'*  [then  follows  a  full  description]  :  "but  after 
my  dear  wife  Cynthia  Homet's  deceit se  it  is  my  will  and 
desire  that  the  real  estate  afore-described  should  descend 
to  the  children  issued  from  my  marriage  with  said  Cynthia, 
and  if  she  should  survive  them,  or  any  of  them,  it  is 
further  my  intention  ^nd  pur[)Ose  that  the  same  should 
after  her  death,  and  after  the  death  of  my  children  by  her 
without  any  heir,  revert  to  the  male  children  issued  from 
my 'first  marriage  or  from  the  first  bed,  and  to  their 
heirs." 

Attached  to  this  will  were  several  codicils,  in 
one  of  which  were  the  following  words: — 

"  Confirming  in  favor  of  my  daughter  Lydia  such  parts 
of  my  real  estate  as  I  have  by  said  will  of  March,  1831, 
disposed  in  favor  of  my  wife  Cynthia  Homet,  to  revert 
after  her  death  to  her  children,  \f  any." 

Between  the  date  of  the  will,  in  1831,  and 
that  of  the  codicils,  1838,  Cynthia,  the  second 
wife  of  the  testator,  died.  For  the  purposes  of 
the  trial  counsel  on  both  sides  signed  the  follow- 
ing agreement  as  to  facts  : — 

(i)  That  the  land  described  in  the  writ  of 
ejectment  in  the  above  stated  case  was  owned  by 
Charles  Homet  in  his  lifetime;  that  he  died 
seised  of  the  same ;  and  that  the  said  land  is  de- 
scribed and  devised  in  his  last  will  and  testament, 
which  was  duly  proved  and  recorded  in  the  reg- 
ister's office  at  Towanda,  on  May  15,  1839. 

(2)  That  the  persons  named  in  the  aforesaid 
writ  of  ejectment  as  plaintiffs  legally  represent 
the  male  children  issued  from  the  first  marriage 
or  from  the  first  bed  of  Charles  Homet,  the 
aforesaid  testator,  and*thcir  heirs. 


(3)  That  Lydia  Homet  was  the  only  child  of 
said  Charles  Homet  by  his  second  wife,  Cynthia 
Homet ;  that  the  said  Lydia  was  marrjed  to  E.  T. 
Fox,  February  8,  1847;  that. she  (Lydia)  had 
one  daughter,  who  died  before  her  mother,  un- 
married and  without  issue;  and  that  Lydia 
Homet  Fox  died  on  April  19,  1886;  that  Lydia 
Homet  Fox,  with  her  husband,  E.  T.  Fox,  con- 
veyed the  land  described  in  the  writ  to  Hiram 
Gilbert  and  R.  E.  Gilbert  by  deed,  dated  May 
5,  1852,  which  was  duly  acknowledged  in  open 
Court,  in  accordance  with  the  Act  of  January  16, 
1799  (3  Sm.  L.  338),  in  order  to  bar  entails; 
and  that  Hiram  Gilbert  et  ux,  conveyed  his  un- 
divided one-half  part  thereof  to  R.  E.  Gilbert 
by  deed,  dated  July  13,  1857.  That  R.  E.  Gil- 
bert et  ux.  conveyed  the  same  to  R.  S.  Bacon, 
the  defendant  in  this  suit,  by  deed,  dated  January 
I,  1873.  The  said  conveyance,  or  the  record 
thereof,  to  be  used  in  evidence,  subject  t6  the 
plaintiffs'  objection  that  Lydia  Homet  Fo:^  and 
E.  T.  Fox,  her  husband,  could  not  convey  a  title 
to  the  land  described,  which  is  to  be  determined 
by  the  Court.  Also,  that  said  grantees  of  Lydia 
Homet  Fox  and  E.  T.  Fox  entered  into  posses- 
sion of  the  said  land  at  the  dates  of  their  respec- 
tive deeds,  and  have  continued  in  possession, 
claiming  ownership  ever  since. 

The  plaintiffs  claimed  that  Mrs.  Fox  took  only 
a  life  estate  with  contingent  remainder  to  any 
child  or  children  who  survived  her,  and  that  none 
having  survived  her  the  land  reverted  to  the 
testator's  sons  by  his  first  marriage  in  fee.  The 
defendant  claimed  that  Lydia  Homet  Fox  took 
a  fee  simple ;  or  if  not  that  she  took  a  fee  tail, 
which  was  barred  by  her  deed  to  Gilbert. 

Upon  these  facts  the  Court  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs  reserving  the 
following  point,  to  wit :  Can  the  plaintiffs  re- 
cover ? 

Subsequently  the  Court  entered  judgment  on 
the  point  reserved  for  the  defendant  non  obstante 
veredicto.  Whereupon  the  plaintiffs  took  this 
writ  assigning  for  error  the  action  of  the  Court, 
in  entering  judgment  on  the  point  reserved. 

Thomas  /,  Ingham  {Eiiery  P,  Ingham^  Wii- 
Ham  T,  Dainesy  and  Lewis  M,  Hall  with  him), 
for  plaintiffs  in  error. 

D'A,  Overton  {B,  M.  Peck  with  him),  for 
defendant  in  error. 

May  6,  1889.  The  Coimx.  We  are  quite 
unable  to  discover  any  difficulty  as  to  the  char- 
acter of  Lydia  Homet's  estate  in  the  land  in 
question  under  the  will  of  her  father.  The 
operative  words  of  the  will  are :  **  It  is  my  will 
also  and  I  do  order  and  direct  that  my  dear 
Cynthia  shall  have  during  her  natural  life  the 
use  and  occupancy  and  profits  of  such  parts  of 
the  farm  whereon  I  am  now  living  as  is  hereafter 
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described* '  ( then  folio  wsa  full  description ).  "But 
after  my  dear  wife  Cynthia  Hornet's  death  it  is 
my  will  and  desire  that  the  real  estate  afore-de- 
scribed  should  descend  to  the  children  issued 
from  my  marriage  with  said  Cynthia.**  It  is  be- 
yond all  question  that  these  words  gave  a  life 
estate  to  the  wife  Cynthia  with  remainder  in  fee 
to  the  children  of  the  testator  and  his  wife  Cyn- 
thia. It  would  be  a  waste  of  time  to  discuss  so 
simple  a  question.  But  it  is  argued  for  plaintiffs 
in  error  that  the  further  words  of  the  will  in 
connection  with  the  facts  as  they  transpired  re- 
duced this  remainder  in  fee  to  a  life  estate  with 
an  ultimate  remainder  in  fee  to  the  testator's 
male  children  by  his  first  marriage.  These  fur- 
ther words  follow  in  immediate  connection, 
**  And  if  she  should  survive  them  or  any  of  them 
it  is  further  my  intention  and  purpose  that  the 
same  should  after  her  death  and  after  the  death 
of  my  children  by  her  without  any  heirs  revert 
to  the  male  children  issued  from  my  first  mar- 
riage or  from  the  first  bed  and  to  their  heirs.** 
It  is  claimed  that  under  these  words  the  children 
of  the  testator  and  Cynthia  took  only  a  life  es- 
tate with  remainder  in  fee  to  the  male  children 
of  the  testator  by  his  first  wife,  lliis  would 
certainly  be  so  if  the  conditions  upon  which  this 
disposition  was  based  had  transpired,  but  they 
never  did.  In  point  of  fact  the  testator  and 
Cynthia  had  but  one  child,  Lydia,  and  she  sur- 
vived both  her  father  and  her  mother.  Cynthia 
died  beforie  the  testator.  Charles  Homet,  the 
testator,  died  about  1839,  and  Lydia  did  not  die 
until  1886.  In  this  state  of  facts  Lydia  fulfilled 
to  the  letter  the  conditions  upon  which  the  land 
in  question  was  given  to  her  in  fee.  She  was  a 
child,  the  only  child  of  the  testator  and  his 
wife  Cynthia.  Her  mother  died  and  after  her 
father's  death  the  land  became  hers  literally  and 
absolutely  unless  it  was  divested  by  the  remaining 
clause,  or  some  other  clause,  a  part  of  the  will  or 
codicils.  The  remaining  clause  alone  quoted  is 
principally  relied  upon  to  convert  Lydia's  fee 
into  a  life  estate.  Now  the  first  and  most  import- 
ant condition  necessary  to  work  this  change  was 
that  the  wife,  Cynthia,  should  survive  her  child 
or  children.  The  words  are,  **  and  if  she  should 
survive  them  or  any  of  them  it  is  my  further  in- 
tention and  purpose,**  etc.  But  she  did  not  sur- 
vive them.  She  died  about  fifty  years  before 
Lydia  died  and  Lydia  was  her  only  child.  How 
then  is  it  possible  to  take  from  Lydia  the  clear 
estate  in  fee  simple  which  the  will  gave  her  upon 
the  theory  that  an  event  happened  which  never 
did  happen?  But  again  another  insuperable  ob- 
stacle in  the  way  of  the  male  children  of  the  first 
wif(5  is  that  before  any  interest  in  them  could 
arise  it  was  essential  that  Lydia  should  die  '*  with- 
out any  heirs.**  In  point  of  fact  she  did  not  die 
without  any  heirs.  She  left  an  abundance  of 
them,  not  children  it  is  true,  but  heirs  neverthe- 


less. It  is  idle  to  discuss  the  situation  in  which 
the  word  **  heirs'*  may  be  construed  to  mean 
**  children**  or  **  issue'*  or  even  "devisees"  or 
'*  distributees.**  Those  are  cases  where  it  is  ne- 
cessary in  order  to  give  intepretation  to  doubtful 
wills,  where  the  meaning  is  obscure,  where  the 
will  cannot  take  effect  without  attributing  another 
than  technical  meaning  to  the  word.  But  here 
there  is  no  such  difficulty,  there  is  absolutely  not 
the  least  ambiguity,  any  more  than  there  would 
be  in  case  of  a  devise  to  one  "  and  his  heirs  ;*' 
most  certainly  the  law  will  not  be  astute  to  take 
away  from  a  child  a  clear  fee  simple  estate  and 
reduce  it  to  a  life  estate,  by  a  forced  and  ingeni- 
ous and  strained  process  of  reasoning,  the  foun- 
dation of  which  is  that  where  a  will  can  only  be- 
come operative  according  to  the  testator*s  intent 
by  giving  to  the  word  heirs  a  limited  or  special 
meaning  such  as  "children**  or  " issue,** such  a 
construction  will  be  given. 

Again  in  one  of  the  codicils  an  expression  oc- 
curs which  is  invoked  in  favor  of  the  male  heirs 
by  the  first  wife.  The  words  are,  "  confirming 
in  favor  of  my  daughter  Lydia  such  parts  of  my 
real  estate  as  I  have  by  said  will  of  March,  1831, 
disposed  of  in  favor  of  my  wife  Cynthia  Homet 
to  revert  after  her  death  to  her  children  if  any." 
It  is  argued  that  the  words  "  to  revert  after  her 
death  to  her  children  if  any,'*  refer  to  Lydia  and 
her  children  and  as  she  had  none  her  estate  was 
a  life  estate  only.  It  is  perhaps  enough  to  say 
that  it  is  impossible  to  read  these  words  in  that 
way  without  doing  violence  not  only  to  the 
grammatical  structure  of  the  sentence  but  to  the 
plainest  and  most  obvious  meaning  of  the  words. 
The  whole  of  the  clause  is  at  best  a  mere  refer- 
ence to  the  previous  disposition  of  the  will  and 
does  not  pretend  to  be  the  substitution  of  new 
testamentary  language  creating  a  new  or  different 
estate.  But  just  as  it  is,  the  express  language  and 
the  plain  meaning  are,  to  simply  confirm  the  es- 
tate of  Lydia  previously  granted  by  the  will,  and 
when  in  describing  that  estate,  that  is  Lydia*s  es- 
tate, he  says,  "  disposed  of  in  favor  of  my  wife 
Cynthia  Homet  to  revert  after  hw  deatli  to  her 
children  if  any,*'  he  unquestionably  refers  to  Cyn- 
thia Homet's  children  and  Cynthia  Hornet's 
death.  The  antecedent  of  "her"  is  Cynthia 
Homet  and  in  no  possible  sense  Lydia.  Again 
if  there  were  any  doubt  as  to  the  meaning  of  the 
expression  "  without  any  heirs"  in  the  will,  there 
is  just  as  much  reason  for  reading  it  "issue"  as 
"children,"  and  read  in  that  way  the  estate  of 
Lydia  would  be  at  the  least  an  estate  tail,  which 
was  only  barred  by  the  deed  of  1852  to  the 
Gilberts. 

We  are  of  opinion  that  Lydia  took  an  estate 
in  fee  simple  which  has  duly  passed  to  the  de- 
fendant, and  therefore 

The  judgment  is  affirmed. 

Opinion  by  Green,  J.  s.  H.  t. 
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Supreme  Court 


Jan.  *89,  271.  February  22, 1889. 

Township  of  Jackson  v.  Wagner. 

Townships — Liability  of  for  defects  in  roads — 
Duties  of  officers — Negligence — Damages. 

Negligence  is  the  absence  of  that  measure  of  care  which 
the  drcomstances  require. 

Township  officers  are  bound  to  anticipate  and  provide 
against  the  ordinary  need^  of  travel,  and  to  remove  ob- 
simctions  and  defecis  which  would  naturally  or  probably 
cau2»e  injury  to  the  traveller  along  the  highways;  but  the 
township  is  not  an  insurer  against  all  possible  accidents, 
nor  is  it  bound  to  anticipate  the  dangers  tc  which  a  broken 
wagon  or  a  frightened  horse  may  expose  a  driver. 

Plaintiff  was  driving  along  a  public  highway,  on  the 
side  of  which  there  was  an  irregular  pile  of  stones,  about 
twenty-five  feet  long,  and  from  one  to  two  feet  high ;  be- 
tween this  pile  and  the  gutter  opposite  was  an  unob- 
struaed  highway  fifteen  feet  wide ;  she  had  passed  this 
pile  when  her  horse  took  fright  at  a  donkey,  and  turning 
suddenly  broke  the  left  forward  wheel  and  ran  back  to  the 
sione  heap,  which  the  axle  struck,  and  plaintiff  was  thrown 
out  and  received  injuries  for  which  she  sued  tlie  township. 
Defendant  requested  the  Court  to  charge  that  if  the  injury 
was  caused  t>y  the  breaking  of  plaintitf 's  wagon  and  her 
inability  to  guide  the  horse  she  could  not  recover.  This 
was  refused  and  a  verdict  was  rendered  for  the  plaintiff: 

Held^  that  this  point  should  have  been  affirmed,  with  a 
qualification  that  if  the  injury  was  due  to  these  accidents, 
and  not  to  the  unsafe  condition  of  the  road,  the  township 
was  not  liable.  It  was  the  condition  of  the  highvfay  and 
not  the  succession  of  accidents  that  the  attention  of  the 
jury  should  have  been  directed  to.  If  the  road  was  unsafe 
for  the  ordinary  purposes  of  travel,  plaintiff  was  entitled  to 
recover,  otherwise  not. 

Error  to  the  Common  Pleas  of  Lebanon 
County. 

Case,  by  Ellen  T.  Wagner  against  the  Town- 
ship of  Jackson,  to  recover  damages  for  personal 
injuries  received  by  being  thrown  out  of  a  buggy 
on  a  public  road,  which  road  shp  alleged  was  not 
in  proper  repair. 

The  facts  of  the  case  are  fully  set  out  in  the 
opinion  of  the  Supreme  Court,  infra. 

Plaintiff  requested  the  Court  to  charge,  inter 
oHay  as  follows : — 

(2)  If  the  injury  of  the  plaintiff  was  caused 
by  the  township  authorities  not  maintaining  the 
road  of  sufficient  breadth,  or  by  improperly  al- 
lowing excavations  in  the  road,  or  by  permitting 
dangerous  holes  to  remain  in  the  roud,  or  by  all 


or  several  of  those  causes  combined,  without 
proof  of  concurrent  negligence  on  the  part  of 
the  plaintiff,  the  plaintiff  is  entitled  to  recover. 
Answer,  The  question  of  improper  excavation 
in  the  road  is  not  in  the  case,  and  that  clause  is 
stricken  from  the  point;  Thus  modified  it  is 
affirmed.     (First  assignment  of  error.) 

(3)  If  the  plaintiff  was  in  the  exercise  of  or- 
dinary care  and  prudence  and  the  injury  was 
caused  by  the  insufficiency  of  the  road,  combined 
with  some  accidental  cause,  the  defendant  is 
liable,  and  the  plaintiff  is  entitled  to  recover. 
Answer,  This  is  affirmed,  if  the  insufficiency  of 
the  road  arises  from  the  defendant's  negligence. 
(Second  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
aliuy  as  follows: — 

(i)  That  if  the  jury  believe  that  the  horse 
driven  by  the  plaintiff  frightened  at  a  donkey  on 
the  public  highway,  after  having  passed  the  stone 
heap  on  the  public  road,  and  turned  round  and 
broke  the  wheel  of  the  buggy  in  which  she  was 
riding,  and  the  horse  then  ran  aw^y  and  with  the 
buggy  thus  injured,  with  the  loss  of  a  front  wheel, 
was  run  against  the  stone  heap  and  caused  her 
injuries,  the  township  is  not  liable  and  the  plain- 
tiff cannot  recover.  Answer,  This  is  refused, 
'llie  jury  must  decide  whether  the  supervisors 
were  negligent  in  their  care  of  this  road  ;  and  if 
so,  whether  their  negligence  was  one  cause  of 
the  injury.  If  it  was  one  direct  cause  of  the 
injury  the  township  would  be  liable,  if  the  plain- 
tiff herself  was  not  guilty  of  contributory  negli- 
gence.    (Third  assignment  of  error.) 

(2)  If  the  jury  believe  that  the  horse  was  fright- 
ened by  the  donkey  and  in  turning  around  broke 
the  wheel  of  the  buggy,  and  on  account  of  this 
broken  wheel  that  side*  of  the  front  part  of  the 
buggy  axle  was  on  the  ground  and  prevented  the 
driver  from  guiding  the  horse  to  the  right  in 
order  to  avoid  the  stone  heap,  or  if  they  bKclieve 
that  the  driver  had  lost  control  of  the  horse,  that 
then  the  plaintiff  cannot  recover.  Answer.  This 
is  refused.     (Fourth  assignment  of  error.) 

(5)  If  the  jury  believe  that  the  horse  driven  by 
the  plaintiff  frightened  at  something  on  the  road 
not  a  defect  in  the  highway,  and  which  the  su- 
pervisors were  not  bound  by  law  to  remove,  and 
the  injury  resulted  from  the  horse  running  away 
through  such  fright,  the  plaintiff  cannot  recover. 
Answer.  If  this  means  that  the  injury  resulted 
solely  from  the  horse  running  away,  it  is  affirmed  ; 
but  if  it  means  that  there  could  be  no  recovery, 
even  if  the  injury  was  caused  in  part  by  the 
negligence  of  the  supervisors,  it  is  refused. 
(Fifth  assignment  of  error.) 

(6)  That  under  all  the  evidence  in  the  case 
the  plaintiff  is  not  entitled  to  recover.  Answer. 
This  is  refused.     (Sixth  assignment  of  error.) 

(7)  That  the  plaintiff,  from  her  own  testimony, 
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saying  that  she  was  perfectly  composed,  and  the 
horse. was  slowly  trotting  away,  was  guilty  of 
contributory  negligence  in  not  stopping  the  horse 
or  guiding  him  away  from  the  stone  heap,  and 
therefore  cannot  recover.  Answer,  This  is  re- 
fused. The  question  of  contributory  neglect  is 
for  the  jury.     (Seventh  assignment  of  error.) 

Verdict  for  plaintiff  for  ^3000,  and  judgment 
thereon.  Defendant  took  this  writ,  assigning 
for  error  the  answers  to  the  points  as  above. 
Wiiiiam  Af.  Derr^  for  plaintiff  in  error. 
A  township  is  not  bound  to  keep  the  roads  in 
such  condition  as  will  prevent  accidents  to  per- 
sons driving,  either  voluntarily  or  involuntarily, 
in  unroadworthy  vehicles  and  with  unmanageable 
horses. 

Gregory  t/.  Adams,  14  Gray,  247. 

McConnick  v,  Twp.  of  Washington,  112  Pa.  185. 

As  the  condition  of  the  vehicle  and  the  un- 
manageable conduct  of  the  horse  were  in  nowise 
imputable  to  the  township,  taken  either  by  them- 
selves or  in  conjunction  with  the  existence  of  the 
stone  pile,  no  pbligation  was  imposed  upon  the 
township  to  pay  for  her  injuries. 

Whnrton's  Negligence,  §§  85-103. 
I'iiisburgh  v,  Grier,  22  Pa.  54. 
Hey  V,  Philadelphia,  81  Id.  44. 
Burrell  Twp.  v.  Uncapher,  117  Id.  353. 

Assuming  that  it  was  a  fault  in  the  township 
authorities  to  permit  the  pile  of  stones  to  lie 
along  the  side  of  the  road,  yet  the  injury  to  the 
plaintiff  below,  as  it  appears  from  her  own  testi- 
mony, was  not  a  natural,  probable,  and  usual 
consequence  of  such  fault,  but  was  a  result  which 
could  not  have  been  foreseen  by  ordinary  fore- 
cast, and  therefore  plaintiff  below  should  not  have 
been  permitted  to  recover. 

Monongahela  City  v.  Fisdier,  117  Pa.  9. 

McGrew  v.  Stone,  53  Id.  436. 

Hoag  et  al,  v,  R.  R.  Co.,  85  Id.  293. 

West  Mahanoy  Twp.  v.  Watson,  116  Id.  344. 

Where  it  is  alleged  that  an  injury  arose  from 
negligence,  the  question  of  the  proximate  cause 
is  to  be  decided  by  the  jury  upon  all  the  facts  of 
the  case;  where  the  facts  are  undisputed,  and  the 
intervening  agency  is  manifest,  it  is  not  error  for 
the  Court  to  withhold  the  evidence  from  the 
jury. 

R.  R.  Co.  V.  Cadow,  120  Pa.  559. 

Grant  Weidman  {P,  S.  Keiser  with  him),  for 
defendant  in  error. 

This  case,  as  we  understand  it,  is  ruled  by  the 
case  of  Burrell  Township  v,  Uncapher  (117  Pa. 
353),  which  decides,  **If  in  consequence  of  the 
negligence  of  a  township  to  keep  and  maintain 
a  public  highway  in  a  reasonably  safe  condition, 
an  injury  has  been  sustained  by  the  plaintiff,  it 
is  no  defence  that  the  injury  was  caused  by  the 
combined  effect  of  the  negligence  of  the  town- 
ship and  the  negligent  act  of  a  third  person.'* 


The  same  principle  is  decided  in  the;  cases 
of— 

Lower  Macungie  Township  v.  MerkhofFer,  71  Pa. 

276. 
Hey  V.  Philadelphia,  81  Id.  44. 
Norristown  v.  Moyer,  67  Id.  267. 
Erie  City  v,  Schwingle,  22  Id.  385. 

June  4,  1889.  The  Court.  This  case  pre- 
sents an  unusual  question,  one  that  is  not  clearly 
settled,  and  one  of  much  more  than  ordinary 
importance.  The  facts  upon  which  it  is  raised 
are  not  involved  in  any  serious  controversy. 
The  plaintiff  was  driving  a  horse  and  wagon 
along  a  public  highway  in  Jackson  Town- 
ship, Lebanon  County.  Her  sister  and  three 
children  were  in  the  wagon  with  her.  At  one 
point  there  was  at  the  side  of  the  road  an  irre- 
gular pile  of  stones  some  twenty- five  feet  long 
and  from  one  to  two  feet  high,  which  had  been 
taken  out  of  the  road  in  the  immediate  vicinity 
by  the  supervisors  and  left  there  until  a  con- 
venient time  for  their  removal.  Between  the 
stone  pile  and  the  gutter,  opposite,  was  an  unob- 
structed roadway  fifteen  feet  wide.  The  plain- 
tiff drove  over  this  part  of  the  road  without  no- 
ticing that  there  was  a  stone  pile  near  the  road 
or  any  defect  in  the  roadway.  When  about  one 
hundred  and  twenty  feet  beyond  the  stone  pile 
her  horse  took  fright  at  two  donkeys  approach- 
ing in  the  road,  stopped,  turned  suddenly  around, 
broke  down  the  left  forward  wheel  and  let  the 
axle  fall  to  the  ground.  It  then  started  rapidly 
back  drawing  the  buggy  on  three  wheels  and  the 
dragging  axle. 

The  axle  acted  like  a  rudder  in  drawing  the 
horse  and  wagon  to  the  north  side  of  the  road 
until  when  the  stone  heap  was  reached  the  axle 
struck  it,  the  wagon  was  overturned,  and  the 
plaintiff  injured.  She  testifies  that  at  the  same 
time  the  hind  wheel  dropped  into  a  depression 
in  the  road  which  aided  in  overturning  the 
wagon.  A  recovery  was  sought  and  had  in  the 
Court  below  on  the  theory  that  it  was  negligence 
in  the  supervisors  to  leave  the  stone  pile  where 
it  was  and  to  suffer  the  depression  in  the  roadway 
to  remain  fot  several  days  unfilled. 

The  defence  alleged  that  the  road  was  in  good 
condition,  safe  for  all  the  ordinary  purposes  of 
travel,  and  that  plaintiff's  injury  was  chargeable 
to  the  fright  of  her  horse,  the  breaking  of  her 
wagon,  and  her  consequent  inability  to  guide  or 
control  the  horse  and  keep  it  within  the  limits  of 
the  travelled  roadway. 

These,  it  was  urged,  were  circumstances  that 
the  township  was  not  bound  to  anticipate  or  pro- 
vide against,  and  the  injury  received  by  means 
of  them  was  one  which  was  in  no  sense  the  na- 
tural or  probable  cause  of  the  aqts  complained 
of.  This  line  of  defence  was  presented  to  the 
Court  in   the  defendant's  points,  the  third  of 
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which  asked  the  following  instruction:  **If  the 
jury  believe  the  horse  was  frightened  by  the  don- 
keys and  in  turning  round  broke  the  wheel  of  the 
buggy  and  on  account  of  the  broken  wheel  that 
part  of  the  buggy  axle  was  on  the  ground  and 
prevented  the  driver  from  guiding  the  horse  to 
the  right  in  order  to  avoid  the  stone  heap,  or  if 
they  believe  the  driver  had  lost  control  of  the 
horse,  then  the  plaintiff  cannot  recover."  In 
other  words  this  was  a  request  for  an  instruction 
that  if  the  injury  received  was  due  to  the  fright 
of  the  horse,  the  broken  wheel,  and  the  dragging 
axle  and  not  to  a  defect  in  the  highway,  the  town- 
ship was  not  liable.  This  should  have  been  af- 
firmed with  some  qualification  as  to  the  effect  of 
mere  loss  of  control  by  the  driver;  for  if  the 
several  facts  assumed  by  the  point  had  been  found 
by  the  jury,  the  plaintiff  was  not  entitled  to  a 
verdict.  Township  officers  are  bound  to  anti- 
cipate and  provide  against  the  ordinary  needs  of 
travel  conducted  in  the  ordinary  rnanner  and  to 
remove  obstructions  and  defects  which  would  nat- 
urally or  probably  cause  injury  to  the  traveller 
along  the  highways;  but  the  township  is  not  an 
insurer  against  all  possible  accidents,  nor  is  it 
bound  to  anticipate  the  dangers  which  a  broken 
wagon  or  a  frightened  horse  may  expose  the  driver 
to.  Such  a  burden  would  be  too  heavy  for  any 
township  to  bear  and  the  law  does  not  impose  it. 
The  general  rule  is  well  stated  in  Hey  r.  Phila. 
(81  Pa.  44),  to  be  that  "roads  and  bridges  are 
made  for  ordinary  travel;  if  they  fulfil  such  pur- 
pose they  are  sufficient,  and  those  in  charge  of 
them  are  not  responsible  for  extraordinary  acci- 
dents occurring  on  them."  Negligence  is  the  ab- 
sence of  that  measure  of  care  which  the  circum- 
stances require.  The  duty  of  road  officers*  is  to 
provide  for  th^  ordinary  needs  of  travel,  but  this 
changes  with  a  change  of  circumstances.  Proxi- 
mity to  a  precipice  or  a  railroad  track  is  a  visible 
danger  and  requires  a  degree  of  care  in  guarding 
against  it  not  necessary  under  ordinary  circum- 
stances, yet  it  is  only  that  care  which  common 
prudence  would  dictate  in  view  of  an  unusual 
danger  as  necessary  to  safely  in  the  ordinary  use 
of  the  highway  at  that  point.  (Lower  Macungie 
Township  r.  Merkhoffer,  71  Pa.  276;  Hey  v, 
Phila.,  supra;  Township  of  Newlin  v,  Davis, 
77  Pa.  317.) 

The  application  of  this  rule  to  the  case  in  hand 
is  by  no  means  difficult.  The  road  in  question 
is  an  ordinary  country  road  passing  through  an 
open  cultivated  region  with  no  unusual  dangers 
or  exposures.  It  was  fifteen  feet  wide  at  the 
place  where  the  accident  occurred.  The  testi- 
mony tended  to  show  that  it  was  in  ordinary  re- 
pair and  safe  for  the  purposes  of  ordinary  travel. 
It  is  true  there  would  have  been  from  four  to  six 
feet  more  space  over  which  a  horse  and  wagon 
could  pass  if  the  stone  pile  had  not  been  there, 


and  it  may  be  conceded  that  such  additional 
space  would  have  enabled  the  plaintiff  to  pass 
this  particular  spot  safely,  but  this  alone  is  not 
enough  to  settle  the  defendant's  liability.  The 
question  is  whether  this  road  was  obstructed 
so  as  to  interfere  with  its  ordinary  use  and 
whether  such  obstruction  caused  the  injuries.  The 
horse  had  passed  this  part  of  the  road  without  the 
slightest  inconvenience.  There  was  no  railroad 
crossing,  no  precipice,  or  other  exposure,  but  the 
fright  of  the  horse  was  at  an  object  for  whose 
presence  in  the  highway  the  township  was  not 
responsible.  The  wheel  was  crushed  by  the  sharp 
turn- of  the  wagon,  not  by  any  defect  in  the  high- 
way. The  dragging  axle  drew  horse  and  wagon 
to  one  side  of  the  road  so  that  the  axle  struck  the 
stone  pile  and  the  wagon  was  overturned  and  the 
plaintiff  hurt.  Now  the  question  is  not  whether 
a  broader  road  would  have  enabled  the  plaintiff 
to  pass  along  safely  with  her  frightened  horse  and 
disabled  wagon,  but  whether  the  road  was  broad 
enough  and  good  enough  for  the  purposes  of  a 
highway  in  that  place.  Was  it  safe  for  the  pur- 
poses for  which  it  was  made,  and  did  it  accom- 
modate the  traveling  public  using  it  in  the  or- 
dinary manner,  with  reasonable  facilities  for 
travel  ? 

That  an  accident  did  happen  is  clear,  but  that 
fact  alone  does  not  settle  our  question.  It  is  ne- 
cessary to  inquire  whether  the  accident  was  the 
natural  or  probable  result  of  any  act  or  omis- 
sion of  the  township  officers  which  rendered  the 
highway  unsafe  for  the  purposes  of  travel  con- 
ducted in  the  ordinary  manner  and  by  the  ordi- 
nary means  of  conveyance.  If  it  was,  then  the 
plaintiff  ought  to  recover,  and  the  fright  of  her 
horse,  the  breaking  of  her  wagon,  and  her  ina- 
bility to  guide  her  frightened  animal  should  not 
stand  in  the  way  of  recovery.  These  circum- 
stances do  not  confer  on  her  any  rights  she  would 
not  have  possessed  without  them,  nor  give  her 
any  higher  claim  on  the  care  of  the  township  of- 
ficers. 

On  the  other  hand  they  do  not  take  from  her 
any  right  to  which  she  in  common  with  other 
travellers  was  entitled  in  the  use  of  the  highway. 
It  is  the  condition  of  the  highway  therefore  and 
not  the  succession  of  accidents  that  befell  the 
plaintiff  to  which  the  attention  of  the  jury  should 
have  been  held.  Was  the  road  on  that  day  and 
at  that  place  in  a  condition  that  made  it  a  suit- 
able and  sufficient  road  for  public  travel  conduct- 
ed in  the  ordinary  manner?  If  the  jury  had 
found,  as  the  third  point  assumed,  that  the  plain- 
tiff's injury  was  not  due  to  an  unsafe  condition 
of  the  road  but  to  the  successive  accidents  which 
befell  her,  which  had  no  connection  whatever 
with  the  road  or  with  the  doings  or  misdoings  of 
the  supervisors,  then  it  is  very  clear  that  the  town- 
ship was  not  liable  to  pay  her.     If  the  jury  had 
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found  against  the  township  on  the  facts  assumed 
and  that  her  injury  was  due  to  the  existence  of 
defects  in  the  road  which  the  exercise  of  common 
prudence  would  have  required  the  removal  of  for 
the  safety  of  travellers  using  the  public  road  in  the 
ordinary  way,  then  she  would  have  been  entitled 
to  a  verdict. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Williams,  J.  w.  m.  s.,  jr. 

[See  next  case.] 


Jan.  »88,  277.  February  4,  1889. 

Township  of  Pl3rmouth  v.  Graver. 

Public  roads — Supervisors  of — Duties  of,  to  put 
fence  between  road  and  parallel  railroad — 
Negligence — Damages. 

The  duty  of  the  supervisors  of  a  public  road  is  to  see 
that  the  road  affords  an  easy,  convenient,  and  reasonably 
safe  means  of  passage  for  persons  travelling  thereon. 
They  are  not  responsible  for  the  condition  of  the  land  out- 
side of  the  limits  of  the  road,  but  they  are  liable  for  inju- 
ries to  a  traveller  on  the  road,  caused  jointly  by  a  defect  in 
the  road  and  a  defect  in  the  adjoining  premises ;  provided, 
however,  that  the  defect  in  the  road  was  the  proximate 
cause  of  the  injury. 

Whether  a  fence  or  barrier  between  a  highway  and  a 
parallel  railroad  is  reasonably  necessaij  for  the  safety  of 
travellers  on  the  road,  is  a  question  of  net  for  a  jury,  and 
their  verdict  is  conclusive  thereon. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Case,  by  Lewis  K.  Graver  against  Plymouth 
Township,  to  recover  damages  for  the  killing  of 
his  horse,  which  he  alleged  happened  on  account 
of  a  defect  in  the  public  road. 

The  facts  of  the  case  were  substantially  as  fol- 
lows :  Plaintiff's  carter,  while  driving  a  cart  along 
a  public  road,  came  to  a  place  where  the  road 
ran  parallel  to  a  railroad.  There  was  a  fence 
between  the  road  and  the  farms  on  one  side, 
but  none  between  the  road  and  railroad.  The 
horse  became  frightened  at  a  passing  train,  rah 
towards  the  fence,  and  being  pulled  back,  rushed 
toward  the  railroad,  where  it  was  struck  by  a  car 
in  about  the  middle  of  the  train  and  was  killed. 

Charles  C.  Cox,  a  witness  for  the  plaintiff,  was 
asked  the  following  question,  "What  was  the 
condition  of  that  road  as  regards  public  travel 
along  that  point?*'  Objected  to,  if  the  object 
of  the  question  is  to  elicit  a  reply  from  the  wit- 
ness as  to  whether  it  is  safe  or  unsafe.  Objec- 
tion overruled.  Exception.  (Fourth  assignment 
of  error.) 

The  defendant  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(3)  If  the  accident  was  caused  by  the  horse 


taking  fright  from  any  cause  other  than  an  ob- 
struction or  defect  in  the  highway,  and  he  was 
killed  by  the  locomotive  after  leaving  the  public 
road,  the  plaintiff  cannot  recover.  Answer, 
This  is  refused.     (First  assi^ment  of  error.) 

(5)  It  being  the  admitted  fact  in  this  case,  that 
the  horse  was  killed,  not  on  the  township  road, 
but  on  the  Plymouth  Railroad  by  a  moving  loco* 
motive  not  owned  or  controlled  by  the  township, 
which  ran  upon  and  killed  it,  the  negligence  of 
the  township,  if  any,  was  not  the  proximate  but 
the  remote  cause  of  the  killing  of  the  horse,  and 
the  plaintiff  cannot  recover  in  this  action.  An- 
swer, This  is  refused.  (Second  assignment  of 
error.) 

(11)  The  evidence  shows  contributory  negli- 
gence on  the  part  of  the  plaintiff's  servant,  and 
he  cannot  therefore  recover.  Answer,  This  is 
refused.  It  is  for  you  to  say  whether  the  driver, 
the  plaintiff's  servant,  showed  any  negligence  in 
his  conduct  in  the  matter.  (Third  assignment 
of  error.) 

The  Court,  Swartz,  J.,  charged  the  jury, infer 
alia,  as  follows:  **If  you  find  he  is  entitled  to 
recover  the  value  of  his  horse,  of  course  you  will 
allow  him  interest  at  six  per  cent,  from  the  time 
the  horse  was  killed." 

Verdict  for  the  plaintiff  for  ^265,  and  judg- 
ment thereon.  Defendant  took  this  writ,  speci- 
fying for  error,  1-3,  the  answers  to  the  points  as 
above,  4,  the  ruling  on  evidence  as  above  set 
forth,  and  5,  the  portion  of  the  charge  quoted. 

Charles  If,  Stinson,  for  plaintiff  in  error. 

Charles  Hunsicker,  for  defendant  in  error. 

March  25,  1889.  The  Court.  The  duties 
of  the  supervisors,  in  the  opening  and  repair  of 
the  public  roads,  are  defined  by  statute.  The 
6th  section  of  the  Act  of  1836  provides  that  the 
public  roads  shall  be  effectually  opened,  and 
constantly  kept  in  repair,  and  at  all  seasons 
shall  be  kept  clear  of  all  impediments  to  easy 
and  convenient  passing  and  travelling,  at  the 
expense  of  the  township,  as  the  law  shall  direct. 
For  any  wilful  or  wanton  failure  to  discharge 
these  duties,  the  supervisors  are  personally  liable, 
and  the  township  is  responsible  in  damages  to 
those  who  suffer  injury  from  their  neglect  (Dean 
V,  New  Milford,  5  W.  &  S.  545).  The  liability 
of  the  township  is  commensurate  with  the  duty, 
and  hence  in  each  case  the  inquiry  is  as  to  the 
extent  of  the  duty  enjoined  by  law. 

The  degree  of  care  which  is  required  of  road 
supervisors  has  no  exact  legal  standard ;  the  law 
does  not  impose  any  absolute  hability  for  every 
insufficiency  of  a  road,  or  for  every  impediment 
to  easy  and  convenient  travel 3  they  are  required 
to  do  what  is  practicable  to  be  done,  and  to  pre- 
serve a  reasonable  condition  of  safety,  with  ref- 
erence to  the  kind  of  road,  its  peculiar  location, 
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its  adjacency  to  places  of  peril,  and  the  amount 
and  kind  of  travel  it  accommodates.  It  may  be 
said,  generally,  that  they  are  bound  for  reason- 
able and  ordinary  care,  according  to  the  circum- 
stances. Where  no  danger  may  be  anticipated, 
or  the  peril  is  but  slight,  a  less  degree  of  vigi- 
lance will  suffice  than  where  the  danger  is  mani- 
fest (Turnpike  Co.  v.  Railroad  Co.,  54  Pa.  350). 
The  object  of  a  public  road  is  to  afford  an  easy, 
convenient,  and  reasonably  safe  means  of  pas- 
sage for  persons  travelling  thereon  with  horses, 
wagons,  etc.,  and  the  duty  of  the  supervisors  is, 
as  far  as  practicable,  to  do  what  is  reasonably 
necessary  to  secure  that  object. 

It  is  contended  that  the  road  in  question  in 
this  case  was,  at  the  time  of  the  occurrence  com- 
plained of,  in  good  repair;  that  it  was  in  no  way 
obstructed,  and  that  as  the  horse  took  fright  at 
the  locomotive,  and  was  kiiled  by  the  cars,  out- 
side of  the  limits  of  the  road,  the  township  can- 
not be  held  for  the  consequences.  But,  granting 
that  there  was  no  physical  obstruction  or  defect 
in  the  road,  was  there  any  other  impediment  to 
easy  and  convenient  travel  upon  it?  It  is  said 
that  the  passage  over  it,  with  horse  and  wagon, 
was  not  safe,  that  it  was  located  along,  and  im- 
mediately adjacent  to,  the  track  of  the  railroad, 
and  that  the  effect  of  the  passage  of  locomotives 
and  cars  on  the  railroad,  at  high  rates  of  speed, 
in  such  near  proximity  to  the  road,  was  to 
frighten  horses,  in  many  cases  to  make  them  un- 
manageable, and  tliat,  in  the  absence  of  barriers 
erect«i  for  the  protection  of  the  public,  the  place 
was  so  dangerous  that  travellers  were  exposed  to 
the  utmost  peril.  It  is  argued  that  as  there  was 
a  fence  along  the  road,  on  the  farther  side  from 
the  railroad,  and  none  between  the  road  and  the 
railroad,  a  horse,  in  attempting  to  escape  from 
the  object  of  its  fright,  was  liable  to  turn  on  to 
the  railroad,  and  that,  anticipating  the  results 
likely  to  ensue,  it  was  the  duty  of  the  supervisors 
to  erect  suitable  barriers  between  the  road  and 
the  railroad  at  this  point. 

It  is  certainly  true,  as  a  general  rule,  that  the 
supervisors  are  in  no  way  responsible  for  the 
condition  of  the  surface  of  the  land  outside  the 
limits  of  the  road,  nor  are  they  bound  to  fence 
the  road  merely  to  prevent  the  traveller  from 
stra)nng  out  of  the  path ;  but  they  are  liable  for 
injuiies  to  a  traveller  on  the  road,  caused  jointly 
by  a  defect  in  the  road,  and  a  defect  in  the  ad- 
joining premises,  provided,  of  course,  the  defect 
in  the  road  was  the  proximate  cause  of  the  in- 
jury. (Burrell  Tp.  v.  Uncapher,  117  Pa.  353; 
Shcr.  &  Red.  Neg.  347.)  It  is  equally  true,  that 
supervisors  are  not  bound  to  furnish  roads  upon 
which  it  will  be  safe  for  horses  to  run  away ; 
they  are  bound,  however,  to  furnish  roads  that  are 
reasonably  safe ;  if  they  do  not,  and  a  traveller 
is  injured,  in  consequence  of  culpable  defects 


therein,  it  is  no  defence  that  the  horse,  at  the 
exact  time  of  the  injury,  was  running  away,  or 
was  beyond  his  control.  (King  v,  Cohoel,  77 
N.  Y.  83 ;  Sher.  &  Red.  Neg.  346,  and  cases 
there  cited.) 

There  may  be  such  a  state  of  things,  however, 
at  a  particular  place,  as  will  require  the  erection 
of  a  barrier,  in  order  to  secure  a  reasonable  de- 
gree of  safety  for  public  travel.  In  Lower  Ma- 
cungie  Tp.  v,  Merkhoffer  (71  Pa.  276),  there  was 
a  precipitous  bank  in  the  roadside,  caused  by  an 
excavation  made  in  mining,  and,  although  the 
road  was  wide  enough,  under  ordinary  circum- 
stances, and  was  otherwise  in  good  repair,  it  was 
held,  as  matter  of  law,  to  be  the  duty  of  the 
supervisors  to  guard  against  danger,  by  erecting 
a  barrier  along  the  margin  of  the  road,  so  that 
persons  might  not,  in  the  night  time  or  by  the 
fright  or  shying  of  a  horse  be  thrown  over  the 
bank. 

In  general,  however,  whether  a  dangerous  place 
not  within  the  highway  but  adjacent  to,  or  near 
it,  is  so  near  as  to  make  travel  unsafe,  is  a  matter 
for  the  jury.  (Warner  z^.  Holyoke,  112  Mass. 
362.)  The  question  is,  whether  or  not  the  dan- 
gerous place  is  in  such  close  proximity  to  the 
highway,  as  travelled  and  used,  to  render  the  use 
of  the  highway  unsafe ;  -the  decision  of  such  a 
question  is  most  appropriately  made  by  submis- 
sion of  it  to  the  practical  judgment  and  experi- 
ence of  a  jury  upon  a  consideration  of  all  the 
proofs  respecting  it.  This  rule,  as  applied  to 
bridges,  is  illustrated  in  the  case  of  Newlin  Tp. 
V,  Davis  (77  Pa.  317).  In  that  case  the  negli- 
gence alleged  was  the  failure  of  the  road  super- 
visors to  provide  barriers,  or  sfde-rails,  to  a  bridge 
across  the  Brandywine.  The  bridge  formed  part 
of  the  public  road ;  there  were  no  side  rails,  and 
the  evidence  showed  that  whilst  the  horse  was 
being  driven  across  the  bridge  he  frightened  at 
a  piece  of  plank  nailed  over  a  hole  in  the  floor, 
commenced  backing,  and,  before  he  could  be 
prevented,  backed  over  the  bridge  into  the  creek, 
and  the  horse,  harness,  and  carriage  were  in- 
jured. The  question  of  negligence  was  sub- 
TOtted  to  the  jury,  under  instructions  that  it  was 
the  duty  of  the  township  to  keep  the  bridge  as 
safe,  considering  all  the  circumstances,  as  it  was 
reasonably  practicable  to  make  it,  and  that  it 
was  for  them  to  decide,  whether  the  bridge  was 
defective  or  not,  in  not  having  been  provided 
with  railing;  the  jury  found  for  the  plaintiff,  and 
compensated  him  for  the  injury. 
,,^In  Burrell  Tp.  v,  Uncapher  (117  Pa.  353), 
a  liorse  and  wagon  were  being  driven  down  a 
hill-side  road;  at  the  right  side  of  the  road 
coming  down  the  grade  was  a  steep  declivity, 
unguarded  by  barriers.  Arriving  at  a  point  near 
the  foot  of  the  hill,  the  horse  suddenly  took 
fright  at  a  steam  thresher  standing  at  the  road- 
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side,  and  sprung  to  the  right,  partly  over  the 
declivity;  becoming  altogether  unmanageable, 
he  made  a  second  plunge,  and  went  over  the 
precipice,  upturning  the  wagon,  and  injuring  the 
persons  therein.  The  opinion  of  the  Court  in 
that  case  was  delivered  by  our  brother  Green, 
who  said:  ''The,  immediately  producing  cause 
of  the  accident,  in  the  present  case,  was  the  un- 
guarded condition  of  the  road-side  at  the  place 
where  the  accident  occurred.  If  that  unguarded 
condition  of  the  road-side  was  an  act  of  negli- 
gence on  the  part  of  the  defendant,  it  follows 
that  the  defendant  is  responsible ;  whether  it  was 
negligence  to  maintain  the  road  at  the  place  in 
question  without  some  kind  of  protection,  was  a 
question  of  pure  fact,  which  it  was  the  province 
of  the  jury  alone  to  determine,**  etc. 

The  case  of  Hey  v.  Philadelphia  (8i  Pa.  44), 
is,  we  think,  identical  in  principle  with  the  case 
now  under  consideration.  The  action  was 
brought  against  the  city  for  negligence  in  not 
sufficiently  guarding  one  of  the  roads  in  the 
public  park,  by  reason  of  which  the  plaintiff's 
horse,  being  frightened  at  a  passing  railroad 
train,  fell  into  the  Schuylkill  and  was  drowned. 
The  road  was  wide  and  level,  and  contained  no 
obstruction,  the  stream  was  on  one  side,  and  a 
high  bank  of  rocks  on  the  other;  the  only  defect 
alleged  was  that  there  was  no  guard  erected  be- 
tween the  road  and  the  river.  The  Court  below 
submitted  the  question  of  negligence  to  the  jury, 
who  found  for  the  plaintiff,  but  upon  a  point  re* 
served,  judgment  was  afterwards  entered  for  the 
defendant,  non  obstante  veredicto.  The  learned 
Judge  below  was  of  opinion  that  the  fright  and 
breaking  away  of  the  horse  was  the  immediate 
cause  of  the  disaster,  but  this  Court  took  a  dif- 
ferent view  of  the  case,  and  held  that  the  negli- 
gence of  the  city  in  not  providing  a  barrier,  as 
found  by  the  jury,  was  the  proximate  cause. 
'*  If  the  road  is  so  dangerous,'*  said  Mr.  Justice 
Gordon  in  the  opinion,  **  by  reason  of  its  prox- 
imity to  a  precipice,  or  any  other  cause,  that 
common  prudence  requires  extra  precaution  in 
order  to  insure  the  safety  of  the  travelling  public, 
why  shall  not  the  authorities  be  bound  to  such 
precaution?** 

When  the  alleged  impediment  is  a  dangerous 
place  outside  of  the  highway  limits,  the  ques- 
tions'for  the  jury  are,  first,  whether  it  is  in  such 
close  proximity  to  the  road  as  to  render  the 
highway  unsafe  for  travel,  and,  if  so,  second, 
whether  the  road  supervisors  have  done  what  was 
reasonable  and  practicable  to  guard  against  the 
danger.  The  place  of  danger  if  not  in  the  road, 
must  be  contiguous  to  it,  or  in  such  proximity  as 
that  the  danger  is  practically  the  same  as  if  it 
were  contiguous. 

In  the  present  case,  it  is  conceded  that  the 
railroad  adjoins  the  public  road ;  there  was  no 


space  or  barrier  between  them;  the  jury  has 
found  that  it  was  a  place  of  danger,  and  that  the 
supervisors  were  negligent  in  failing  to  provide 
a  reasonable  protection  to  travellers  against  that 
danger.  These,  as  we  understand  the  case,  were 
proper  questions  for  the  jury,  and  we  are  con- 
cluded by  the  verdict. 

It  is  contended  that,  if  this  be  so,  the  super- 
visors of  roads  will  be  held  to  erect  barriers  at 
all  points  throughout  the  State  where  the  public 
roads  are  adjacent  to,  or  parallel  with,  and  ia 
close  proximity  to  railroads.  There  is  no  such 
provision  in  the  law,  but  it  certainly  is  the  law, 
and  it  has  always  been  so  understood,  that  when- 
ever a  public  road  is  from  any  cause  rendered 
so  unsafe  as  to  put  the  traveller  in  peril  of  his 
life,  it  is  the  duty  of  the  supervisors  to  do  what 
is  practicable  and  reasonable  under  all  the  cir- 
cumstances to  render  it  safe,  and  the  facts  in 
each  case  should  be  submitted  to  the  judgment 
and  experience  of  the  jury.  It  matters  not  we 
think  whether  the  danger  arises  from  an  imper- 
fection in  the  road  itself,  or  from  an  excavation 
in  it  outside  the  travelled  route,  or  from  the  ex- 
istence of  a  declivity  or  stream  of  water  at  the 
road  side,  or  from  a  railroad  upon  which  locomo- 
tives and  trains  of  cars  are  accustomed  to  pass ; 
if  there  is  a  concurrence  of  circumstances  which 
render  the  road  a  place  of  peril  and  danger  to 
the  traveller,  the  township  is  held  to  do  whatever 
is  reasonable  and  practicable  to  avert  the  danger 
which  threatens. 

We  do  not  say  that  they  are  bound  to  make 
the  road  a  safe  one;  that  in  many  cases  would  be 
impracticable ;  they  are  bound  simply  to  the  exer- 
cise of  common  prudence,  and  of  ordinary  care 
and  diligence  to  that  end.  The  jury  upon  a 
consideration  of  the  whole,  case,  has  found  that 
the  supervisors  did  not  exercise  that  care  and 
diligence  which  they  should  have  exercised,  un- 
der the  circumstances,  and  the  question  as  we 
have  said  was  for  the  jury.  If  the  absence  of 
barriers  was  a  defect  in  the  road,  that  defect  was 
the  proximate  cause  of  the  injury.  **  Negligence 
may  be  the  proximate  cause  of  an  injury  of  which 
it  is  not  the  sole  or  immediate  cause."  If  the 
defendant*s  negligence  concurred .  with  some 
other  event,  other  than  the  plaintiff  *s  fault  to 
produce  the  plain tifr*s  injury  so  that  it  clearly  ap- 
pears that  but  for  such  negligence  the  injury 
would  not  have  happened,  and  both  circumstances 
are  closely  connected  with  the  injury  in  order  of 
events,  the  defendant  is  responsible,  even  though 
his  negligent  act  was  not  the  nearest  cause  in  the 
order  of  time.  (Shear  &  Redfield,  Neg.  10; 
see  also  Burrell  Twp.  v.  Uncapher,  supra,) 

The  question  of  contributory  negligence  was 
rightly  submitted  to  the  jury,  and  their  finding 
relieves  us  from  any  consideration  of  that  ques- 
tion. 
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It  is  true  the  plaintiff  was  not  entitled  to  in- 
terest as  such  upon  the  value  of  his  horse,  but  on 
computing  the  amount  of  the  damages,  the  jury 
may  consider  the  time  which  has  elapsed  since 
the  injury  was  received.  There  is  some  conflict 
in  the  cases  (Pittsburgh  R.  Co.  v,  Taylor,  104 
Pa.  306;  Allegheny  v.  Campbell,  107  Id.  530;, 
but  this  w^  think  is  the  rule  generally  recognized. 
The  instruction  of  the  Court,  in  this  respect, 
was  perhaps  not  strictly  accurate,  but  the  ver- 
dict was  small,  and  the  amount  of  the  interest 
unimportant.  We  do  not  feel  that  we  should 
disturb  the  judgment  on  that  ground. 

Judgment  affirmed. 

Opinion  by  Clark,  J. 

[See  preceding  case.] 

W.  M.  S.,  jr. 


Jan.  '88,  423.  April  17,  1889. 

Myers  v.  Kingston  Coal  Co. 

Eequfsts  for  charje^e — Binding  instructions  to 
Jury — Res  adjudicata — Offer  of  written  in- 
strument in  evidence — Practice. 

Where,  upon  the  whole  case,  the  Judge  conceives  it  his 
duty  to  give  the  jury  a  binding  insuoiction,  the  answers  to 
points  l)ecoine  mere  dissertations  on  the  law,  useless  to  the 
jnry,  unnecessarily  burdensome  to  the  Judge,  and  com- 
plicntint;  to  the  record  when  presented  for  consideration 
to  the  Supreme  Court.  In  such  a  case  it  is  the  better 
praaice  to  decline  to  answer  points  in  detail  as  no  longer 
necessary. 

The  correctness  of  the  direction  to  the  jury  to  find  in 
one  way  or  another,  depends  on  the  facts  admitted  or  es- 
tablished, and,  if  the  conclusion  is  right  on  the  facts,  no 
error  is  committed,  though  the  reasons  assigned  are  in- 
sufltdent  or  even  incorrect. 

The  binding  eflfect  of  a  former  adjudication  depends 
upon  the  identity  of  the  lights  involved,  not  of  the  evi- 
dence or  of  the  arguments  used. 

A  point  which  might  have  been  made  at  the  former  ad- 
judication b  concluded  whether  actually  made  or  not. 

There  is  no  absolute  rule  that  a  party  offering  a 
writing  can  be  called  upon  to  state  formally  the  purpose 
of  the  offer.  Counsel  for  the  other  side,  in  view  of  the 
paper,  may  call  for  a  statement  of  the  purpose  for  which 
it  is  offered,  but  how  formally  this  statement  is  to  be  made, 
in  bow  much  detail,  etc.,  are  matters  necessarily  within 
the  di-cretion  of  the  presiding  Judge,  and  the  Supreme 
Court  will  not  reverse  unless  there  is  a  manifest  abuse  of 
such  discretion. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Ejectment  by  Frederick  Benham  Myers  and 
William  Penn  Myers  against  the  Kingston  Coal 
Company  to  recover  possession  of  certain  coal 
lands  in  Kingston,  Luzerne  County. 

'ITic  following  facts  appeared  at  the  trial,  before 
Rice,  P.  J. :  Madison  F.  Myers  was  owner  of 
an  undivided  half  of  a  certain  tract  of  coal  land 


in  Luzerne  County,  of  which  tract  his  wife  Har- 
riet owned  the  other  undivided  half.  On 
August  2,  1859,  Madison  F.  Myers  died  seised 
of  his  undivided  moiety  of  said  tract  of  land 
leaving  a  will  by  which  he  devised  his  real  estate 
to  his  wife  Harriet  until  his  youngest  child  at- 
tained his  majority.  At  the  time  of  their  father's 
death  Frederick  Benham  Myers  and  William 
Penn  Myers  were  respectively  fourteen  and 
twelve  years  of  age. 

After  the  death  of  Madison  F.  Myers,  the 
coal  under  this  land  was  found  to  be  valuable, 
and  Philip  T.  Myers,  the  oldest  son,  negotiated 
a  lease  of  the  tract  to  Isaac  S.  Waterman, 
Tliomas  Beaver,  and  David  Morgan.  This  lease 
was  signed  on  the  part  of  the  lessors  by  the 
widow,  Harriet  Myers,  the  children  who  were  of 
age,  and  by  the  guardians  of  the  plaintiffs  who  were 
then  minors.  Some  doubt  having  been  expressed 
as  to  the  right  of  these  guardians  to  execute  the 
lease,  a  special  Act  of  Assembly  was  passed  on 
April  15,  1864,  authoriziing  such  lease,  which 
Act  provides  as  follows : — 

Section  I.  Be  it  enacted,  etc. :  That  George  Peck, 
guardian  of  Frederick  B.  Myers,  and  William  >Yood, 
guiardian  of  William  Myers,  minor  children  of  Madison 
F.  Myers,  late  of  Kingston  Township,  Luzerne  County, 
Pennsylvania,  deceased,  or  any  guardian  that  may  here- 
after be  appointed  for  said  minors,  or  either  of  them,  be, 
and  they  are  hereby  authorized  and  empowered  to  sell 
and  dispose  of  from  time  to  lime,  at  public  or  pri- 
vate sale,  in  such  parcels  and  upon  such  terms  as  they  or 
any  guardian  hereafter  appointed  may  think  proper,  all 
the  estate,  right,  title,  and  interest  of  the  said  minors,  or 
either  of  them,  in  any  lands,  tenements^  and  heredita- 
ments situate  in  the  said  county  of  Luzerne,  and  to  demise, 
lease,  and  to  mine-let  any  coal  or  other  minerals  in  or 
under  any  such  lands,  tenements,  and  hereditaments  in 
which  said  minors  have  an  undivided  interest,  for  such 
price  or  prices,  or  term  or  terms,  and  upon  such  rents  as 
the  other  owners  of  the  said  real  estate  shall  sell  or  lease 
at,  and  to  join  with  the  other  parties  owning  the  remain- 
ing undivided  interest  in  the  same,  in  the  execution,  ac- 
knowledgment, and  delivery  to  the  purchaser  or  pur- 
chasers, lessee  or  lessees,  of  good  and  sufficient  deeds  of 
conveyance  in  fee  simple,  or  Tease  for  years  for  the  same, 
and  all  such  deed  or  deeds  of  conveyance,  or  lease  or 
lenses  shall  be  good  and  effectual  to  pass  the  respective 
estate  or  any  part  thereof  of  the  said  minors  or  either  of 
ikktoi  to  the  purchaser  or  purchasers,  lessee  or  lessees,  in 
law,  equity,  or  otherwise,  for  the  estates  or  term  thereby 
embraced  and  mentioned,  as  fully  and  completely  and 
with  the  same  effect  ns  if  the  said  sale  or  sales  and  con- 
veyances, lease  or  leases  had  been  made  under  orders  of 
the  Orphans'  G>urt  of  the  said  county  duly  authorized  to 
make  the  same :  Provided^  that  before  entering  upon  the 
execution  of  the  powers  hefeby  granted,  the  said  guard- 
ians, or  in  case  of  their  removal,  or  the  removal  of  either 
of  them,  any  guardian  that  may  hereafter  be  appointed, 
shall  grive  such  security  and  in  such  amount  as  the  Or- 
phans* Court  for  said  county  of  Luzerne  shall  deem  suffi- 
cient to  insure  the  faithful  application  of  the  portion  of 
purchase-money,  or  rents  belonging  to  the  said  minors 
which  may  accrue  from  the  said  sales  or  leases. 

The  lease  was  dated  May  4,  1864,  and  by  its 
terms  all  the  coal  in,  under^  and  upon  the  said 
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tract  was  "  leased"  to  the  lessees,  «*  their  heirs, 
executors,  administrators,  and  assigns,  from  the 
first  day  of  this  present  month  for  the  term  and 
period  of  twenty  years,  and  for  such  other  and 
longer  time  as  the  party  of  the  second  part  and 
their  legal  representatives  shall  continue  to  pay 
the  rent  as  named  in  this  instrument,  unless  the 
term  is  sooner  ended  by  non-payment  of  rent,  as 
hereinafter  provided  for.**  This  lease  was  after- 
ward duly  assigned  to  the  Kingston  Coal  Com- 
pany, defendants. 

.  The  plaintiffs  in  this  case  came  of  age  respec- 
tively in  1866  and  1868,  and  thereafter  received 
their  portions  of  the  rents  and  in  other  ways 
ratified  the  lease.  In  1881  they  discovered  that 
Philip,  the  oldest  son,  who  negotiated  the  lease, 
had  received  a  bonus  of  ^4000  for  securing  the 
lease.  They  notified  the  other  parties  that  they 
repudiated  the  lease  and  refused  to  be  bound  by 
it  or  to  receive  any  rents  under  it. 

To  September  Term,  1881,  plaintiffs  filed  a 
bill  in  equity  setting  forth  the  facts  as  above  set 
forth,  alleging  that  the  lease  was  not  made  in 
pursuance  of  the  Act  and  that  their  guardians 
were  not  authorized  to  make  the  lease,  and  pray- 
ing the  Court  to  declare  the  lease  void  and  to 
order  that  it  be  surrendered  for  cancellation. 
The  answer  of  defendants  to  this  bill  set  up  the 
Act  of  1864  and  the  acts  of  ratification  on  the 
part  of  the  plaintiffs  after  they  came  of  age.  The 
matter  was  referred  to  L.  H.  Bennett,  Esq.,  as 
Master,  who,  after  evidence  produced  by  both 
parties,  reported  that  the  Act  of  1864  was  con- 
stitutional and  conferred  full  authority  upon  the 
guardians  to  make  the  lease ;  that  while  the  lease 
was  not  made  strictly  in  pursuance  of  the  Act  it 
was  voidable,  but  the  complainants  were  bound 
by  it  by  their  acts  of  ratification  after  they  had 
attained  their  majority.  Exceptions  to  this  re- 
port were  dismissed  and  the  report  confirmed. 
The  complainants  took  an  appeal  to  the  Supreme 
Court  (Myers's  Appeal,  January  Term,  1885, 
No.  460),  alleging  error  on  the  part  of  the  Court, 
inter  aUa^  in  deciding  that  the  lease  was  valid 
and  the  Act  constitutional,  and  in  confirming  the 
Master's  report.  The  decree  of  the  lower  Court] 
however,  was  confirmed  in  a  short  per  curiam 
opinion.  The  plaintiffs  then  brought  this  action 
of  ejectment. 

At  the  trial  defendants  offered  in  evidence  the 
Act  of  April  15,  1864.  Objected  to  because  it 
is  unconstitutional  and  void,  as  it  is  a  direct 
violation  of  the  right  of  private  property.  Ob- 
jection overruled  because  the  constitutionality  of 
the  Act  had  been  decided  by  the  Supreme  Court 
in  Myers's  Appeal.     (First  assignment  of  error.) 

Defendants  also  offered  in  evidence  the  lease 
above  mentioned  dated  May  4,  1864.  Plaintiffs 
objected  to  the  admission  of  the  lease  in  evidence 
unless  defendants  stated  the  purpose  for  which  it 


was  offered.  Objection  overruled,  and. lease  ad- 
mitted ;  the  paper  shows  for  itself  and  is  sufficient 
for  the  purpose  for  which  it  is  offered.  (Fifth 
assignment  of  error.) 

The  offer  of  the  lease  in  evidence  was  also  ob-^ 
jected  to  because  on  its  face  it  was  only  valid  for 
a  term  of  twenty  years,  which  term  had  expired 
before  the  bringing  of  this  suit.  Objection  over- 
ruled.    (Sixth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia^  as 
follows : — . 

**  The  construction  of  the  Act  under  which 
this  lease  was  made  is  for  the  Court.  [We  are 
at  present  of  opinion  that  in  the  use  of  the  term 
*  lease'  and  *  depaise,'  the  Legislature  intended 
them  not  in  their  strict  technical  sense  but  in  the 
sense  in  which  they  were  understood  when  ap- 
plied to  any  transfer  of  an  interest  or  right  in 
coal  in  place.  Stricdy  and  technically,  this  was 
not  a  lease,  but  a  sale  of  the  coal  in  place.  But 
whatever  it  was,  it  was  a  form  of  conveyance, 
then,  as  now,  commonly  known  as  a  lease,  and 
by  any  fair  construction  of  the  Act  must  be  held 
to  have  been  within  the  power  of  the  guardians 
to  make.  For  while  this  Act  of  Assembly  must 
be  construed  strictly,  that  does  not  imply  that  an 
unfriendly  construction  shall  be  given  to  it,  so  as 
to  defeat  the  very  purpose  which  was  had  in  view 
when  it  was  passed.  Furthermore,  the  guardians 
were  by  the  Act  of  Assembly  given  the  power  to 
sell  all  the  estate,  right,  title,  etc.,  of  the  minors, 
not  merely  in  the  surface  but  in  the  land.  This 
would  include  the  power  to  sell  the  coal  sepa- 
rately, or  to  demise  it  by  a  perpetual  lease,  or  its 
equivalent.  If  there  had  been  simply  given  the 
power  to  sell,  there  might  have  arisen  the  ques- 
tion whether  or  not  the  guardians  would  have  the 
right  to  lease  the  coal,  and  it  was  probably  in  or- 
der to  remove  any  doubt  upon  that  question  that 
there  was,  in  addition,  given  the  power  to  lease 
the  coal.  Therefore,  the  power  to  lease,  techni- 
cally speaking,  although  expressly  given,  did  not 
impair  their  right  to  sell,  given  in  the  preceding 
clause  of  the  Act.  So  that  if  the  case  rested  here, 
the  defendant's  defence  would  be  complete  and 
perfect  under  this  lease  pursuant  to  the  Act  of 
Assembly.] 

**  But  in  rebuttal  of  this  defence,  the  plaintiffs 
set  up  two  grounds  upon  which  they  claim  the 
defence  is  not  a  good  one.  In  the  first  place, 
they  contend  that  there  was  a  conspiracy  to  de- 
fraud the  other  heirs,  entered  into  between 
Philip  T,  Myers,  one  of  the  co-owners  with  the 
plaintiffs,  and  David  Morgan,  one  of  the  lessees, 
whereby  the  former  was  to  get  a  larger  sum  for 
his  interest  than  the  others  were  to  get  for  theirs. 
In  other  words  the  plaintiffs  undertake  to  show 
that  this  lease  is  void  as  to  these  plaintiffs  because 
of  this  fraud  in  fact — actual  fraud.  We  speak  of 
it  thus  as  distinguislied  from  legal  fraud,  which 
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we  shall  consider  hereafter.  Whether  the  result 
in  the  preceding  case  in  equity  was  a  conclusive 
adjudication  of  this  question  or  not,  we  take  it 
that  the  Court,  now  as  then,  is  compelled  to  say 
whether  or  not  there  is  sufficient  evidence  of  ac- 
tual fraud  to  vitiate  or  invalidate  this  lease.  This 
is  the  duly  of  the  Court  sitting  here  in  the  trial 
of  an  action  which  has  many  features  of  a  pro- 
ceeding in  equity.  If  there  is  not  sufficient  evi- 
dence of  actual  fraud  to  warrant  the  Court  in 
decreeing  a  cancellation  or  rescission  of  that 
lease,  then  there  would  not  be  sufficient  evidence 
of  fraud  to  warrant  a  recovery  against  the  defend- 
ants as  against  that  lease.  [In  the  case  to  which 
we  have  referred,  this  question  of  fraud  came  upi 
before  this  Court  and  before  the  Supreme  Court. 
And  whether  or  not  that  question  was  fairly 
raised  by  the  pleadings,  there  was  nevertheless 
an  expression  of  opinion  by  the  Court  in  that 
case  which  is  in  our  opinion  to  be  followed  in 
this  case.  It  was  there  held  that  there  was  not 
sufficient  evidence  of  actual  frand  to  warrant  a 
cancellation  of  the  lease ;  and  if  there  was  not 
sufficient  evidence  there,  then,  clearly,  the  same 
evidence  would  not  justify  a  recovery  against  the 
defendants  upon  the  ground  of  actual  fraud  as 
against  this  lease.]     .... 

•'  There  is  no  particular  dispute  as  to  these 
Cacts  from  which  the  defendants  claim  there  was 
a  ratification  or  affirmance  of  the  lease  after  the 
plaintiffs  became  of  age.  [But  it  was  not  enough 
to  show  simply  that  they  had  done  acts  which 
would  be  in  ratification  or  affirmance  of  the  lease. 
It  was  incumbent  to  show  that  these  acts  were 
done  with  knowledge  of  the  essential  facts  upon 
which  their  right  to  repudiate  the  lease  rested. 
If  these  acts  were  done  in  ignorance  of  the  es- 
sential facts  upon  which  this  right  rested  then 
they  would  not  amount  to  a  ratification  or  affirm- 
ance of  the  lease.  If,  however,  they  were  done 
with  the  knowledge  of  these  essential  facts,  then 
the  plaintiffs  were  presumed  to  know  their  rights 
under  the  law  to  repudiate  the  lease,  and  having 
gone  on  and  received  the  rents  with  such  know- 
ledge, they  would  be  held  to  have  ratified  or  af- 
firmed it,  to  have  made  it  a  valid  and  binding 
contract  upon  them.  If  the  case  rested  right  here 
there  would  be  a  question  of  fact,  and,  as  we 
think,  the  only  question  of  fact  to  be  submitted 
to  the  jury ;  namely,  whether  or  not  these  acts 
testified  to  and  about  which  there  is  no  particular 
dispute,  were  done  by  the  plaintiffs  with  know^ 
ledge  of  the  essential  facts  upon  which  their  right 
to  repudiate  the  lease  rested,  after  they  became 
of  age.  Upon  this  question  of  fact  there  is  a 
conflict  of  evidence,  and  if  this  were  the  first 
case  in  which  it  had  arisen  it  would  be  a  question 
for  your  decision,  under  all  of  the  testimony. 
But  it  appears  that  in  18S1  the  plaintiffs  filed 
a  bill  on  the  equity  side  of  this  Court  for  a  re« 


scission  or  cancellation  of  this  lease,  upon  the 
ground  that  it  was  executed  without  legal  author- 
ity; and  that  case  was  fully  tried,  first,  before 
the  Master,  afterwards  before  the  Court,  and 
afterwards  heard  in  the  Supreme  Court,  and  after 
a  full  hearing  the  bill  was  dismissed.  Now  the 
question  arises  whether  or  not  that  was  such  an 
adjudication  upon  this  question  as  to  be  conclu- 
sive upon  the  party.  And  we  are  of  opinion 
that  it  was.  It  was  not  simply  an  incidental 
question  which  arose  in  the  trial  of  that  case.  It 
was  a  question  which  was  put  in  issue  by  the 
pleadings,  and  upon  which  there  was  precisely 
the  same  testimony  which  has  been  introduced 
hefe."] 

'  The  Court  further  directed  a  verdict  for  the 
defendants,  upon  which  judgment  was  duly 
entered.  Whereupon  plaintiffs  took  this  writ, 
assigning  for  error  the  admission  of  the  above 
offers  of  testimony  and  the  portions  of  the  above 
charge  included  between  brackets. 

A,  Ricketts  and  Alexander  Farnhamy  for 
plaintiffs  in  error. 

Henry  IV,  Palmer  and  Samuel  Dickson  (^Hub- 
bard B,  Payne  with  them),  for  defendants  in  error 

May  27,  1889.  The  Court.  This  is  an 
ejectment  by  plaintiffs  in  error  who  were  also 
plaintiffs  below,  against  defendants  in  error,  who 
claim  to  hold  possession  as  lessees  of  plaintiffs* 
title.  It  is  admitted  that  the  land  was  in  pos- 
session of  plaintiff's  father,  Madison  Myers,  as 
owner,  at  his  death  in  1859,  and  that  plaintiffs 
are  devisees  under  his  will  of  undivided  interests 
in  the  land. 

Defendants  hold  possession  under  a  lease  from 
the  devisees  of  Madison  Myers  in  1864,  all  the 
other  devisees  being  then  sui  juris  and  joining  in 
the  lease,  and  plaintiffs,  then  infants,  being  par- 
ties to  the  lease  through  their  guardians,  acting 
under  the  authority  of  a  special  Act  of  Assembly 
approved  April  15,  1864,  P.  L.  433.  The  de- 
fendants also,  under  the  plea  of  former  recovery, 
gave  evidence  that  the  title,  as  between  the 
present  parties,  was  res  adjudicata.  The  learned 
Jtidge  presiding  at  the  trial  sustained  this  view 
as  to  every  point  in  the  case  except  the  continu- 
ance of  the  lease  beyond  twenty  years,  and  as  to 
this,  he  held  the  lease  still  in  force,- as  a  matter 
of  law,  and  therefore  peremptorily  directed  a 
verdict  for  the  defendants. 

Of  the  fifteen  specifications  of  error,  eight 
are  exceptions  to  the  answers  to  points,  and 
therefore  entirely  useless.  Points,  or  requests 
fot  charge,  are  statements  of  the  rules  or  particu- 
lar portions  of  the  law,  which  counsel  deem  ap- 
plicable to  the  special  facts  of  the  case.  Their 
use  is  first,  to  direct  the  attention  of  the  Judge 
to  the  view  of  the  law  which  the  parties  desire 
him  to  take,  and  secondly,  thereby  to  have  the 
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jury  instructed  upon  the  principles  which  they 
ought  to  apply  in  making  up  their  verdict,  after 
they  have  .ascertained  the  facts.  While  points 
raay  be  submitted  .even  in  cases  like  the  present, 
and  are  often  useful  as  sug^^estions  and  condensed 
arguments,  yet  where  upon  the  whole  case  the 
Judge  conceives  it  his  duty  to  give  the  jury  a 
binding  instruction,  the  answers  to  points  become 
mere  dissertations  on*  the  law,  useless  to  the  jury, 
unnecessarily  burdensome  to  the  Judge,  and  com- 
plicating to  the  record  when  presented  for  con- 
sideration here.  It  is  frequently  satisfactory  to  the 
jury  as  well  as  the  parties,  and  assists  our  labor  if 
the  case  comes  here,  for  the  Judge  to  indicate,  in 
a  general  way,  the  grounds  of  his  action,  but  it  is 
the  better  practice  to  decline  to  answer  points  in 
detail  as  no  longer  necessary.  The  correctness  of 
the  direction  to  the  jury  to  find  in  one  way  or 
another,  depends  on  the  facts  admitted  or  estab- 
lished, and  if  the  conclusion  is  right  on  the  facts, 
no  error  iscommitted  though  the  reasons  assigned 
are  insufficient  or  even  incorrect. 

The  remaining  specifications  of  error  raise 
four  questions,  first,  whether  the  Act  of  Assembly 
was  constitutional,  second,  whether  the  lease 
was  executed  in  accordance  with  the  directions 
of  the  Act,  third,  whether  the  lease  was  within 
the  power  granted,  and  fourth,  whether  it  had 
by  its  own  terms  expired. 

The  first  three  questions  were  correctly  dis- 
posed of  by  the  learned  Judge  at  the  trial,  and 
we  might  well  rest  the  case  on  his  charge.  But  it 
was  not  necessary  to  discuss  them  at  all.  They 
were  res  adjudicata. 

To  September  Term,  1881,  the  plaintiffs  filed 
a  bill  in  equity  against  the  defendants,  setting  up 
their  title  under  their  father's  will ;  their  mino- 
rity in  1864 ;  the  making  of  the  lease  now  in 
question  ;  their  acceptance  of  the  accumulated 
royalty  under  the  lease,  upon  coming  of  age,  in 
ignorance  of  the  facts  and  their  rights;  their  in- 
formation and  belief  that  the  lease  was  not  made 
in  pursuance  of  the  Act;  an  averment  that  their 
guardians  were  not  authorized  to  make  the  lease ; 
and  concluding  with  a  prayer  that  the  lease  be 
declared  void,  and  ordered  to  be  surrendered 
for  cancellation.  An  answer  was  filed  by  de 
fendants,  setting  up  the  Act  of  1864;  maintain- 
ing the  validity  of  the  lease ;  and  averring  acts 
oi  ratification  by  the  complainants,  for  a  series 
of  thirteen  and  sixteen  years  respectively,  after 
coming  of  age.  Evidence  was  taken  upon  both 
sides,  and  an  elaborate  report  was  made  by  a 
Master,  finding — 

1.  That  the  Act  of  1864  was  constitutional, 
and  conferred  full  legal  authority  upon  the  guar- 
dians to  make  a  lease. 

2.  That  the  lease  in  question  was  not  made 
strictly  in  pursuance  of  the  terms  imposed  by  the 
statute,  and  Iiad  therefore  been  voidable. 


3.  But  that  complainants  after  arriving  at  age 
had  fully  ratified  the  lease  and  were  bound  by  it. 

Exceptions  to  this  report  were  dismissed  in  a 
careful  and  learned  opinion  by  the  President 
Judge  of  the  Common  Pleas,  covering  all  of  the 
points  discussed  by  the  Master,  and  a  decree  was 
entered  dismissing  the  bill  with  costs.  Conn- 
plainants  then  took  an  appeal  to  this  Court,  of 
January  Term,  1885,  No.  460,  and  assigned , 
among  other  things,  that  the  Court  erred,  "  3, 
in  deciding  that  the  lease  was  valid  ;  4,  in  de- 
claring the  special  Act  constitutional;  and  5,  in 
affirming  the  Master's  report.** 

The  decree  was  affirmed  by  this  Court,  in  a 
brief  opinion.  Per  Curiam,  referring  to  the  ab- 
sence of  fraud  (which  alone  could  do  away  with 
the  force  of  the  acts  of  ratification),  and  con- 
tinuing :  '<  the  Court,  in  an  able  and  satisfactory 
opinion,  overrules  all  exceptions  to  the  report. 
The  reasons  in  that  opinion  contained,  vindicate 
the  conclusion  at  which  it  arrived.**  The  scope 
of  the  opinion  thus  indorsed,  has  already  been 
noted,  and  in  view  of  that,  and  of  the  errors  al- 
leged in  it,  which  were  thus  held  not  to  be  errors, 
it  is  impossible  to  maintain,  as  is  now  sought  to 
be  done,  that  the  decree  of  this  Court  only  deter- 
mined that  the  bill  must  fail  on  technical  grounds, 
for  want  of  jurisdiction  in  equity. 

The  learned  Judge  at  the  trial  held  that  this 
former  adjudication  concluded  the  plaintiffs  in 
the  present  action,  and  I  have  been  thus  particu- 
lar in  setting  out  the  proceedings  in  detail,  be- 
cause of  the  earnest  and  determined  effort  of 
counsel  to  get  away  from  the  force  of  this  ruling. 

The  binding  effect  of  a  former  adjudication 
depends  upon  the  identity  of  the  rights  involved, 
not  of  the  evidence,  or  of  the  arguments  used. 
An  examination  of  the  causes  of  action  shows  not 
only  that  every  right  involved  in  the  present  case 
was  necessarily  involved  in  the  former,  but  even 
that  nearly  every  point  made  now  in  support  of 
those  rights  was  in  fact  argued  and  considered 
then.  The  only  exceptions  are  the  repugnance 
of  the  Act  of  1864  to  the  Constitution  of  the 
United  States,  and  the  termination  of  the  lease. 

In  regard  to  the  former,  it  would  be  sufficient 
to  say  that  the  point  might  have  been  made,  and 
therefore  is  concluded,  whether  actually  made  or 
not.  But  in  fact  the  constitutionality  of  the  Act 
was  not  material  then  or  now,  as  the  complain- 
ants, with  full  knowledge  of  what  had  been  done 
in  their  name,  ratified,  confirmed,  and  accepted 
the  benefits  of  it,  for  years  after  coming  of  age, 
and  whether  it  was  done  with  or  without  author- 
ity, they  were  held  to  be  estopped  from  disputing 
its  validity.  We  do  not  think  there  is  the  slight- 
est basis  for  objection  to  the  Act  under  the  Con- 
stitutions either  of  this  State  or  of  the  United 
States,  but  we  forbear  to  discuss  this  aspect  of 
the  case  because  entirely  immaterial. 
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With  regard  to  the  continuance  of  the  lease,  it 
appears  that  the  term  of  twenty  years  for  which 
it  was  first  to  run,  expired  during  the  pendency 
of  the  proceeding  in  equity,  and  no  doubt  the 
Court  might  have  considered  this  question, 
though  not  specifically  set  up  in  the  original  bill, 
had  application  been  made  by  supplemental  peti- 
tion, or  even  under  the  prayer  for  further  relief. 
As  it  is  not  clear,  however,  that  the  Court  did 
r  actually  have  its  attention  directed  to  this  point, 
we  will  add  here  that  the  cases  of  Lewis  v,  Ef- 
!  finger  (30  Pa.  281),  and  Effinger  v,  Lewis  (32 
Id.  367),  settle  the  validity  of  a  lease  for  a  term 
certain,  and  thereafter  to  continue  at  the  will  of 
the  lessee. 

The  fifth  specification  of  error  involves  a  point 
of  practice  which  it  may  be  well  to  notice.  Upon 
defendants  offering  the  lease  in  evidence,  plain- 
tiffs asked  the  purpose  of  the  offer,  and  excepted 
to  the  ruling  of  the  Court  that  the  paper  showed 
for  itself  what  it  was  offered  for. 

There  is  no  absolute '  rule  that  a  party  offering 
a  writing  can  be  called  upon  to  state  formally 
the  purpose  of  the  offer.  Generally  the  other 
party  has  a  right  to  examine  the  paper  before  it 
is  passed  upon  by  the  Judge,  though  there  may 
be  exceptional  cases  where  even  this  right  would 
be  suspended  for  a  time,  if  the  peculiar  exigency 
of  the  case  demanded  it.  On  view  of  the  paper, 
counsel  may  call  for  a  statement  of  the  purpose 
for  which  it  is  offered,  but  how  formally  this  state- 
ment is  to  be  made,  in  how  much  detail,  etc., 
ire  matters  necessarily  within  the  discretion  of 
ihe  presiding  Judge,  and  this  Court  will  not  re 
verse  unless  there  is  a  manifest  abuse  of  such  dis- 
cretion. 

The  right  to  an  offer  of  what  a  witness  is 
called  to  prove,  stands  upon  a  somewhat  different 
basis  There  can  be  no  inspection  of  his  testi  • 
mony  beforehand,  and  it  may  be  not  only  irrele- 
vant but  highly  improper,  and  the  opposite  party 
has  a  right  to  guard  against  possible  danger  in 
this  way.  The  remarks  of  Burnside,  J.,  in  Mil- 
liken  V.  Barr  (7  Pa.  24),  and  of  Sharswood,  J., 
in  Morgan  v,  Browne  (71  Id.  136),  were  made 
with  reference  to  witnesses,  not  documents,  and 
even  in  regard  to  witnesses,  the  rule  is  intended 
to  aid,  not  to  obstruct  the  fair  and  orderly  trial 
of  the  case,  and  its  practical  enforcement  de- 
pends very  largely  on  the  special  circumstances  at 
the  moment  when  the  question  arises,  and  there- 
fore upon  the  discretion  of  the  Judge. 

The  offer  in  the  present  case  was  of  the  lease 
which  purported  to  pass  the  title  under  which 
plaintiffs  claimed,  to  the  parties  under  whom  de- 
fendants claimed.  It  went  directly  to  the  very 
substance  of  the  issue,  and  the  learned  Judge 
was  quite  justified  in  saying  <*  the  paper  shows 
for  itself,  and  is  sufficient  of  what  it  is  offered 
for" 


The  case   being  entirely  clear  of  error,  the 
judgment  is  affirmed. 

Opinion  by  Mitchell,  J.  h.  s.  p.  k^ 


Jan.  '89,  2S5.  May  24,  1889. 

Feagley  v.  Norbeck. 

Setting  aside  fieri  facias — Act  of  April  4^  iSjJ 
— Agreement  not  to  issue  exrcuiion. 

An  order  setting  aside  an  execution  in  in  the  nature  of 
a  final  judgment  to  which  a  writ  cf  error  lies.  An  appeal 
under  the  Act  of  April  4,  1877,  P.  L.  53,  is  not  the 
proper  remeily  in  such  a  case.  An  appeal  under  that 
Act  lies  only  in  applications  to  open  judgments  entered  by 
warrant  of  attorney,  etc. 

"Where  the  lower  Couit  has  found  as  a  fact  that  an  ex- 
ecution was  issued  in  direct  violation  of  an  express  agree* 
mevvt  in  writing  between  plaintiff  and  defendant,  thnt  the 
plaintiff  *'  will  not  issue  execution  upon  said  judgment 
unless  it  should  become  necessary  by  reason  of  delay,  or 
on  account  of  judgment  l)eing  about  to  be  obtained  and 
execution  issued  by  some  other  party''  against  defendants, 
and  has  set  aside  the  fieri  facias,  the  Supreme  Court  will 
not  reverse  the  order  unless  satisfied  of  mistake  in  the 
Court  below. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Judgment  confessed  by  Jacob  H.  Norbeck 
and  Jacob  Miley,  trading  as  Norbeck  &  Miley, 
to  John  Feagley. 

The  following  facts  appear  from  the  opinion  of 
the  Court  below,  Patterson,  J. 

Jacob  H.  Norbeck  and  Jacob  Miley  were  co- 
partners in  the  business  of  making  carriages  in 
the  city  of  Lancaster.  John  Feagley  had  accom- 
modated them  at  various  times  in  business  matters 
by  indorsing  their  promissory  notes.  To  se- 
cure Feagley  for  his  liability  incurred  on  such  in- 
dorsements, Norbeck  &  Miley  on  January  5, 
1887,  executed  in  his  favor  a  bond  with  warrant 
of  attorney  to  confess  judgment  in  the  penal  sum 
of  $20,000.  At  the  same  time  Feagley  executed 
the  following  agreement : — 

«*  Whereas  Jacob  H.  Norbeck  and  Jacob  Miley  have 
executed  this  day  a  judgment  as  collateral  security  to  John 
Feagley  to  secure  him  against  all  liability  as  indorser  or 
surety  for  the  said  « Norbeck  &  Miley,'  payable  one  day 
after  date ;  now  it  is  agreed  for  and  in  consideration  of  one 
dollar,  that  the  said  John  Feagley  will  not  issue  execution 
upon  the  said  judgment  unless  it  should  become  necessary 
by  reason  of  delay,  or  on  account  of  judgment  being 
abont  to  be  obtained  and  execution  issued  by  some  other 
party  against  said  « Norbeck  &  Miley.* " 

The  judgment  was  duly  entered  on  the  day 
of  its  date. 

The  parties,  plaintiff  and  defendant,  still  trans- 
acted business  with  each  other  as  before,  and 
subsequently    the    partnership  of   Norbeck  & 
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Miley  was  dissolved,  Jacob  H.  Norbeck  succeed- 
ing to  the  business  of  the  late  6rm. 

In  November,  1888,  the  Lancaster  County 
National  Bank,  who  held  a  note  of  Norbeck  & 
Miley  for  $2400  indorsed  by  Feagley,  which  would 
mature  on  November  28th,  informed  the  parties 
that  the  note  could  not  be  renewed  for  its  full 
amount  but  that  {500  must  be  paid  on  account, 
or  certain  other  arrangements  made. 

Feagley  did  not  comply  with  the  conditions 
presented  by  the  bank,  but  on  November  19, 
1888,  issued  z.fi,fa,  on  the  judgment  confessed 
to  him  by  Norbeck  &  Miley,  and  assessed  his 
damages  at  {5000.  By  subsequent  arrangement 
between  plaintiff  and  defendants  on  November 
21,  1888,  thisyf.  fa.  was  stayed  on  the  order  of 
plaintiff  or  his  attorney  and  the  costs  paid  by 
defendant.  After  the  stay  of  this  writ  and 
in  the  evening  of  the  same  day,  plaintiff  issued 
an  alias  fi.  fa,  which  was  levied  on  November 
25,  1888.  On  petition  of  Jacob  H.  Norbepk 
the  Court  then  granted  a  rule  to  strike  off  said 
alias  fi.  fa.  and  a  rule  to  open  safd  judgment  for 
the  purpose  of  ascertaining  how  much,  if  any- 
thing, was  due  on  the  same.  The  fi,  fa,  and 
alias  fi,  fa,  were  both  issued  returnable  to  the 
same  term,  the  original  being  returned  before 
the  alias  issued;  and  it  was  claimed  that  the 
alias  fi,  fa.  issued  for  too  much.  It  appeared 
that  when  the  original  fi.fa,  was  stayed  a  verbal 
agreement  was  made  that  Norbeck  was  to  pay 
^500  on  account  of  the  note  held  by  the  bank. 
Defendant  did  not  deny  this  agreement  but 
alleged  that  he  was  prevented  from  fulfilling  it  by 
the  action  of  Feagley  in  levying  on  his  goods  and 
closing  up  his  business. 

The  foregoing  rules  were  made  absolute  on 
condition  that  defendant  pay  the  $500  referred 
to  in  the  opinion  of  the  Court.  Whereupon 
plaintiff  took  this  writ  assigning  for  error  the 
action  of  the  Court  in  making  absolute  the  rule 
to  show  cause  why  the  alias  fieri  facias  should 
not  be  set  aside. 

William  Leaman  {H,  Af,  Houser  with  him), 
for  plaintiff  in  error. 

The  Court  of  Common  Pleas  has  power  tost^y 
an  execution,  but  it  should  not  be  exercised  un- 
less the  case  is  plain,  and  the  equity  of  it  free  from 
doubt  or  difficulty. 

Patterson  v.  Patterson,  3  Casey,  40. 
The  fi.  fa,  and  alias  fi,  fa,  in  this  case  were 
issued  to  the  same  term,  but  the  original  was  re- 
turned before  the  alias  issued,  and  it  had  not 
gone  beyond  a  mere  levy  before  it  was  disposed 
of.  Under  such  a  state  of  facts  the  alias  may 
issue  to  the  same  term  as  the  original. 

Shaffer  v.  Watkins,  7  W.  &  S.  219. 

Ingham  v.  Snyder,  1  Wharton,  116. 

Polts's  Appeal,  8  Harris,  253. 

Missimer  v.  Ebersole,  6  Norris,  109. 

Springer  v.  Brown,  9  Barr,  305. 


Bole  V.  Bogardis,  5  Norris,  37. 

Gibbs  V,  Atkinson,  I  Clark,  476. 

Com.  V.  Streamback,  3  Rawle,  344. 

Miner  v.  Walter,  8  Phil  a.  571. 
J,  Hay  Brown  and  W,  H,  Roland  for  de- 
defendants  in  error. 

The  opening  of  the  judgment  set  aside  the 
alias  fi.fa.  ;  a  writ  of  error  does  not  lie  to  mak- 
ing this  rule  absolute ;  the  remedy  is  by  appeal. 

Savage  v.  Kelly,  1 1  Phila.  525. 

Act  of  April  4,  1877,  P  L.  53. 

Troubat  &  Haly*s  Practice,  2  809,  note  10. 

Compher  v.  Anawalt,  2  Waits,  490. 

Skidmore  v,  Bradford,  4  Pa.  296. 

McKee  v.  Sanford,  25  Id.  105. 

Henry  v.  Brothers,  48  Id.  70. 

Peoples'  Fire  Ins.  Co.  v,  liartxhome,  84  Id.  543. 
There  was  no  final  judgment — this  writ  is  pre- 
mature. 

Citizen's  Bidg.  Assoc,  v,  Hoagland,  87  P^  326. 
The  Courts  have  power  to  strike  off  or  open  a 
judgment ;  and  wh^n  their  discretion  is  properly 
exercised  it  is  not  reviewable. 

Kello$!g  V,  Krauser,  14  S.  &  R.  137. 

Hutchinson  v,  Ledlie,  36  Pa.  112. 

Banning  v.  Taylor,  12  H.  289. 

Cochran  v.  Eldridge,  49  Pa.  365. 

Bunce  v.  Wight  man,  29  Id.  335. 
The  Court  will  take  notice  of  binding  agree- 
ments made  at  the  time  a  judgment  is  executed 
or  afterward. 

Evans  v.  Barr,  2  Luz.  L.  Reg.  136. 
Two  successive  writs  cannot  be  issued  return- 
able to  the  same  term. 

Troubat  &  Haly's  Practice,  J  974. 

Shaffer  v.  Watkins,  7  W.  &  S.  219. 

Potts*s  Appeal,  20  Pa.  253. 

Missimer  v.  Ebersole,  87  Id.  109. 

June  7,  1889.  The  Court.  The  subject  of 
complaint  in  the  only  assignment  of  error  on 
this  record  is  the  order  of  Court  setting  aside  the 
alias  fieri  facias  No.  8  of  January  Term,  1889. 

It  is  claimed  that  the  only  remedy  the  plain • 
tiff  had  was  an  appeal  under  the  Act  of  April  4, 
1877  (P.  L.  53);  but  that  is  a  mistake.  The 
Act  referred  to  provides  for  an  appeal  to  this 
Court  by  parties  aggrieved  by  the  action  of 
Court  on  applications  to  open  judgments  entered 
by  warrant  of  attorney,  etc.  A  writ  of  error  is 
the  proper  remedy  for  such  action  of  the  Court 
as  is  here  complained  of.  The  Court  below  had 
before  it  at  the  same  time  two  distinct  rules,  one 
to  open  the  judgment,  and  the  other  to  set  aside 
the  alias  fieri  facias.  Both  were  made  absolute^ 
but  no  appeal  having  been  taken  from  the  for- 
mer, it  is  not  before  us.  The  latter,  however, 
is  properly  here  on  the  writ  of  error.  An  order 
setting  aside  an  execution  is  in  the  nature  of  a 
final  judgment,  to  which  a  writ  of  .error  lies. 
(Pontius  V,  Nesbit,  40  Pa.  309.) 

The  only  remaining  question  is  whether  there 
was  anything  to  warrant  the  action  complained 
of.    The  Court  appears  to  have  found  as  a  fact 
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that  the  execution  was  issued  in  direct  violation 
of  an  express  atcreement  not  to  do  so^  except  in 
a  certain  contingency,  which  had  not  then  hap- 
pened. The  agreement  is  in  writing,  signed 
by  the  plaintiff  at  the  time  he  received  from 
defendants  the  bond  on  which  the  judgment 
above  referred  to  was  entered  ;  and,  as  recited 
in  the  opinion  of  the  Court  below,  reads  as  fol- 
lows :  **  Whereas,  Jacob  H.  Norbeck  and  Jacob 
Miley  have  executed  this  day  a  judgment  as  col- 
lateral security  to  John  Feagley  to  secure  him 
against  all  liability  as  indorser  or  surety  for 
the  said  *  Norbeck  &  Miley,*  payable  one  day 
after  date,  now  it  is  agreed,  that  for  and  in  con- 
sideration of  one  dollar  that  the  said  John  Feag- 
ley will  not  issue  execution  upon  said  judgment, 
unless  it  should  become  necessary  by  reason  of 
delay,  or  on  account  of  judgment  being  about 
to  be  obtained  and  execution  issued  by  some 
other  party  against  the  said  '  Norbeck  &  Miley.* 
"  (Signed)    John  Feagley." 

As  above  stated,  the  Court  found  that  the  ex- 
ecution in  question  was  issued*  in  violation  of 
the  agreement.  The  plaintiff  has  failed  to  satisfy 
us  that  there  was  an  error  in  that  conclusion.  The 
docket  entries  show  that  depositions  were  taken, 
to  be  used  on  hearing  of  the  rules,  but  we  have 
not  been  furnished  with  them.  In  the  absence 
of  aujrthing  to  the  contrary,  we  must  assume 
that  the  finding  of  the  learned  Judge  is  correct. 
If  so,  the  execution  was  rightly  set  aside. 

Order  of  Court  setting  aside  alias  fieri  facias 
is  affirmed,  with  costs  to  be  paid  by  plaintiff. 

Opinion  by  Sterrett,  J.  h.  s.  p.  n. 


J« 


'89,  5.  May  10,  1889. 

Bush  et  ah  v.  Gamble  et  aL 


Trespass  quare  ciausum  f regit  for  cutting  and 
carrying  away  timber  —  Double  and  treble 
damages  therefor — Tenants  in  common-^Acts 
of  March  27 ^  1824,  and  May  4,  1869. 

The  plaiotiflEi  in  an  action  of  ejectment  who  have  re- 
covered therein  an  undivided  interest  in  the  real  estate 
sued  for,  and  been  put  in  possession  thereof  by  a  writ  of 
habere  facias  po5sesn<mem,  may  bring  an  action  of  trespass 
quare  ciaustim  f regit  against  the  defendants  in  said  aairm 
of  ejectment  who  were  in  possession  of  the  premises  in 
question,  and  therein  recover  damages  for  the  cutting  and 
removal  of  timber  trees  by  said  defendants,  under  the  pro- 
Tisioiis  of  the  Aa  of  May  4,  1869  (P.  L.  1251),  which 
provides  that  in  case  of  the  cutting  or  removal  of  timber 
trees,  by  one  or  more  tenants  in  common,  without  the 
consent  of  all  co-tenants,  "the  parties  injured  shall 
have  cvenr  remedy  in  law  and  equity  for  the  recovery  of 
damages  for  the  cutting  or  removing  of  the  same,  which 
they  now  have  against  an  entire  stranger,"  but  in  such 
action  the  plaintim  can  only  recover  single  dnmages,  as 
Ihe  penalty  provided  by  the  Act  of  March  27, 1824  (8  Sm. 


283),  was  not  extended  by  the  said  Act  of  May  4,  1869, 
to  the  action  by  one  tenant  in  common  against  another. 

Error  to  the  Common  Pleas  of  Warren  County. 

Trespass  quare  ciausum  fregit^  by  William  J. 
Gamble,  Levisa  Bingham,  William  J.  Gamble  and 
Esther  his  wife,  in  right  of  said  wife,  T.  J. 
Thomas,  surviving  husband  of  Mattie  Bingham, 
deceased,  and  Eliza  A.  Bingham,  widow,  all 
heirs-at-law  of  W.  B.  Bingham,  deceased,  George 
W.  Porter,  F.  E.  Porter,  A.  B.  Porter,  Mary  O. 
Porter,  D.  K.  Rodgers  and  Julia  A.  Rodgers  his 
wife,  in  right  of  said  wife,  heirs-at-law  of  Wm. 
Porter,  deceased,  against  George  Bush,  Frank 
Skiff,  and  John  McKinney,  to  recover  double 
and  treble  damages  for  cutting,  carrying  away, 
and  converting  timber  trees.  The  suit  was 
brought  under  the  provisions  of  the  Act  of  March 
27,  1824  (8  Sm.  L.  283). 

On  the  trial,  before  Brown,  P.  J.,  the  follow- 
ing facts  appeared:  On  December  6,  1882,  the 
plaintiffs  had  brought  an  action  of  ejectment 
against  the  defendants  for  the  land  in  question, 
and  recovered  judgment  in  their  favor  for  an 
undivided  three-fourths  interest  therein,  and  on 
May  20,  1886,  were  put  in  possession  thereof 
by  virtue  of  a  writ  of  habere  facias  posses  sionefn. 
On  February  4,  1887,  they  brought  this  action 
of  trespass.  The  plaintiffs  proved  title  out  of  the 
Commonwealth  as  they  had  proved  it  in  the 
ejectment.  In  reply,  the  defendants  gave  in 
evidence  a  tax  deed  in  1868,  under  which  they 
had  claimed  title  to  the  whole  property,  and  in 
rebuttal  the  plaintiffs  proved  that  the  taxes  had 
been  paid  before  the  treasurer's  sale. 

On  May  17,  1888,  the  jury  reported  that  they 
found  for  the  plaintiffs  $839.07,  made  up  as  fol- 
lows, in  single  damages:  Value  of  three-fourths 
of  the  timber  cut  and  taken  away  by  defendants 
between  the  4th  day  of  February,  1881,  and 
December  6,  1882,  $66.75;  value  of  three- 
fourths  of  the  timber  cut  by  defendants  and  left 
on  the  ground,  between  above  dates,  $10.00; 
value  of  three-fourths  timber  cut  and  taken  away 
by  defendants  between  December  6,  1882,  and 
May  20,  1886,  $712.32;  value  of  three-fourths 
the  timber  cut  and  left  on  the  ground  by  defend- 
ants, between  above  dates,  $50.00 ;  and  further, 
that  the  plaintiffs'  title  to  the  three-fourths  of 
the  land  in  this  suit  was  not  divested  by  the 
treasurer's  sale  to  D.  H.  Mitchell,  in  1868. 

Subsequently  the  plaintiffs  obtained  rules  to 
show  cause  why  the  damages  found  by  the  jury 
for  timber  cut  down  and  left,  should  not  be 
doubled  and  the  other  damages  trebled.  These 
rules  were  made  absolute,  and  judgment  entered 
in  favor  of  the  plaintiffs  for  $2457.21.  Where- 
upon the  defendants  took  this  writ,  assigning  for 
error,  inter  alia^  the  action  of  the  Court  in 
doubling  a,nd  trebling  the  damages. 
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Wiiiiam  E,  Rice  (R.  Brown,  Charles  W, 
Stone,  and  H.  E,  Brotvn,  with  him),  for  the 
plaintiffs  in  error. 

Charles  H.  Noyes  ( Watson  D.  Hinckley,  C 
W.  Tyler,  Hallock  <&*  Wetmore,  with  him),  for 
the  defendants  in  error. 

May  27,1889.  The  Court.  This  is  an  action 
of  trespass  quare  clausumf  regit,  for  cutting,  and 
for  cutting,  carrying  away,  and  converting  timber 
trees ;  the  claim  is  for  double  and  treble  damages 
under  the  third  section  of  the  Act  of  March  27, 
1824  (8  Sm.  283).  At  the  trial,  the  plaintiffs 
offered  in  evidence  the  record  of  an  action  of 
ejectment,  in  which  they  had  recovered,  as 
against  the  defendants,  the  undivided  three- 
fourths  of  the  premises  in  question,  with  the  writ 
of  habere  facias  issued  thereon,  and  the  return, 
and  this  established  their  actual  possession  at  the 
time  this  suit  was  brought,  and  their  right  of 
possession  and  title  when  tlie  writ  of  ejectment 
issued. 

Although  the  testimony  is  not  all  printed,  it 
appears  from  the  paper  books,  and  it  is  not 
denied,  that  the  plaintiffs  then  gave  in  evidence 
their  title  according  to  the  at)stract  filed  in  the 
ejectment.  The  defendants  in  reply  gave  in 
evidence  the  tax  deed  to  Mitchell ;  and  the  plain- 
tiffs in  rebuttal  proved  the  payment  of  the  taxes 
before  the  treasurer's  sale.  The  plaintiffs  thereby 
not  only  re  establish  their  right  to  the  undivided 
three-fourths  of  the  land  which  they  had  recovered 
in  the  ejectment,  but  exhibited  their  right  to 
recover  damages  beyond  the  title  of  the  writ  of 
ejectment  (Osbourn  r.  Osbourn,  ti  S.  &  R.  55; 
Huston  V,  Wickersham,  2  W.  &  S.  308). 

But  the  plaintiffs  only  established  title  to  three- 
fourths  of  the  land,  and  they  were  admittedly 
in  possession  only  to  that  extent.  Not  only  the 
judgment  in  the  ejectment,  but  the  title  papers, 
plainly  disclosed  the  fact  that  the  plarn tiffs'  title 
covered  nothing  beyond  this  undivided  interest 
in  the  land,  and  the  defendants,  being  in  pos- 
session of  the  remaining  one- fourth,  claiming 
title  thereto,  we  cannot  see  how  the  parties  can 
be  regarded  otherwise  than  as  tenants  in  com- 
mon. It  is  true  the  testimony  disclosed  facts 
which  would  or  might  wholly  invalidate  the 
treasurer's  deed,  under  which  the  defendants 
claimed  title,  but  the  burden  of  proof  was  upon 
the  plaintiffs;  they  were  entitled  to  recover  on 
the  strength  of  their  own  title,  and  as  they  estab- 
lished their  right  only  to  the  undivided  three- 
fourths  of  the  land,  the  defendants  were  ndt 
called  upon  to  exhibit  their  title  to  the  remaining 
one-fourth,  non  constat  that  they  did  not  have 
a  conveyance  from  John  Dick  for  this  outstanding 
interest.  The  parties  held  the  lands  by  several 
and  distinct  titles,  but  occupied  them  in  common ,' 
the  only  unity  recognized  between  tenants  in 


common  is  that  of  possession,  and  we  are  of 
opinion  that  the  plaintiffs  and  the  defendants 
must,  in  this  case,  be  assumed  to  bear  that  re- 
lation in  the  ownership  of  this  land. 

At  the  common  law,  trespass  was  not  recog- 
nized as  a  remedy  between  tenants  in  common, 
except  when  mesne  profits,  strictly  so-called, 
were  sought  to  be  recovered,  or  there  had  been 
an  actual  ouster  from,  or  destruction  of  the  pro- 
perty (Bennet  v,  Bullock,  35  Pa.  364;  Filbert 
V,  Hoff,  42  Id.  97;  Lane  v.  Harrold,  72  Id. 
267). 

But  by  the  second  section  of  the  Act  of  May 
4,  1869  (P.  L.  125 1),  it  was  provided,  that  in 
case  of  the  cutting  or  removal  of  timber  trees, 
by  one  or  more  tenants  in  common,  without  the 
consent  of  all  co-tenants,  **the  parties  injured 
shall  have  every  remedy  in  law  and  equity  for 
the  recovery  of  the  said  timber  trees,"  etc.,  "and 
also  for  the  recovery  of  damages  for  the  cutting 
or  removing  of  the  same,  which  they  now  have 
against  an  entire  stranger  to  the  title."  As  it 
cannot  be  doubted  that  an  action  of  trespass 
would  have  been  sustainable  for  the  injury  com- 
plained of  in  this  case  against  a  stranger  to  the 
title,  it  is  plain  that  under  the  provisions  of  this 
Act  of  Assembly  the  plaintiffs  have  a  right  to  the 
same  remedy.  If  in  any  given  case,  trover, 
trespass,  or  replevin  might  be  sustained  against  a 
stranger,  the  same  remedy  is  available  to  a  tenant 
in  common  in  a  like  case  against  his  co-tenant, 
or  against  any  other  person  acting  for  or  under 
him;  but  it  does  not  follow,  for  the  Act  of  Assem- 
bly does  not  so  provide,  that  the  recovery  may 
be  to  the  same  extent.  Indeed  it  has  been  ex- 
pressly held  in  Wheeler  r.  Carpenter  (107  Pa. 
271),  that  the  penalty  provided  by  tlie  Act  of 
March  27,  1824,  was  not  extended  by  the  Act  of 
May  4,  1869,  to  an  action  by  one  tenant  in 
common  against  his  co-tenant,  for  unauthorized 
cutting  and  conversion  of  timber  trees. 

Whether,  therefore,  this  be  treated  as  an  action 
of  trespass  quare  clausumf  regit,  or  an  acdon  for 
mesne  profits,  compensation  is  the  measure  of 
the  plaintiffs'  recovery,  that  is  to  say,  three- 
fourths  of  the  value  of  the  timber.  VVe  are  of 
opinion  that  judgment  should  have  been  entered 
on  the  verdict  for  single  damages  only. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  on  the  verdict  for  $839.07,  with 
interest  from  May  17,  1888,  and  costs. 

Opinion  by  Clark,  J.  c.  k.  z. 
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Common  l^Icas. 


C.  p.  No.  4. 

Eisenbrey  v.  City  of  Philadelphia. 

Negligence —  Contributory    negligence — Proxi- 
mate cause — Municipality — Highivay, 

A  city  is  not  responsible  for  damages  resulting  from 
obstructions  to  the  highway,  the  danger  from  which  is 
occult. 

Damages  cannot  be  recovered  from  a  defendant  for  an 
accident  of  which  his  negligence  is  not  the  immediate 
cau>e,  or  so  proximate  a  cause  that  the  accident  might  have 
been  reasonably  foreseen  as  likely  to  happen  therefrom. 

Rule  for  a  new  trial. 

Action  to  recover  for  damages  occurring 
through  negligence. 

The  facts  appearing  on  the  trial  were  as  fol- 
lows :  The  owner  of  the  house  No.  1431  Filbert 
Street  built  an  open  paling  fence  around  the 
front  door  steps,  in  which  was  a  gate  that  opened 
outwardly  towards  the  street.  The  house  was 
built  four  feet  back  from  the  street  line,  with  steps 
extending  two  feet  eleven  inches  on  the  side- 
walk, or  one  foot  seven  inches  short  of  the  legal 
limit  for  such  obstructions,  which  is  by  the  city 
ordinance  four  feet  six  inches.  When  the  gate 
in  the  fence  was  swung  outwardly  and  was  at 
right  angles  with  the  fence  it  exceeded  the  legal 
limit  for  such  obstructions  by  ten  inches.  The 
fence  was  put  there  in  1884.  About  7  o'clock 
on  the  evening  of  November  7, 1888,  the  plain- 
tiff, a  man  sixty-nine  years  of  age,  who  had  been 
at  the  Masonic  Temple,  at  the  corner  of  Broad 
and  Filbert  streets,  was  walking  on  the  north 
side  of  Filbert  Street,  intending  to  take  the  cars 
at  Sixteenth  Street.  When  directly  opposite  to 
this  gate  it  was  thrown  violently  open  by  some 
person  coming  out  of  the  house  and  struck  the 
plaintiff  upon  the  breast.  The  effect  of  the  blow 
was  to  knock  him  down.  He  fell  and  his  left 
hip  was  broken,  and  he  was  otherwise  severely 
bniised.  He  was  picked  up  by  passers-by  and 
taken  to  the  hospital,  where  he  remained  eighty- 
four  days.  The  injury  was  a  permanent  one,  in- 
flicting great  suffering  and  rendering  the  plaintiff 
unable  to  walk  without  crutches. 

The  jury  gave  a  verdict  for  the  plaintiff  for 
f  2900.  A  rule  nisi  for  a  new  trial  having  been 
obtained, 

George  B.  Carr^  showed  cause. 

Robert  Alexander ^  assistant  city  solicitor,  for 
the  rule. 

June  15,  1889.  TheCoxjrt  (after  stating  the 
facts).    The  plaintiff's  case  is  a  very  hard  one, 


and  the  damages  awarded  by  the  jury,  $2900, 
are  by  no  means  excessive  if  the  verdict  can  be 
sustained  upon  legal  grounds.  After  the  fullest 
argument  and  the  most  careful  consideration 
given  to  the  subject  by  the  Court,  we  have  ar- 
rived at  the  conclusion  that  the  city  cannot  be 
legally  held  responsible  for  this  accident.  The 
fence  had  been  there  three  or  four  years,  cer- 
tainly long  enough  to  give  rise  to  the  presump- 
tion that  the  city  authorities  had  notice  of  it. 
But  the  fence  itself  was  neither  a  purpresture  nor 
a  nuisance.  It  was  considerably  within  the  line 
which  defines  the  limits  to  which  such  structures 
are  permitted  by  law  to  project  into  the  high- 
way. The  only  dangerous  feature  about  it  was 
the  gate,  but  that  was  an  occult  danger  which 
would  not  naturally  attract  the  attention  of  any 
person,  and  which  few  people  perhaps  would, 
except  for  the  accident,  consider  dangerous. 
Thousands  of  people  have  doubtless  passed  that 
point  daily  without  suspecting  that  any  danger 
lurked  behind  that  gate.  If  it  would  not  appear 
to  the  public  as  ^  dangerous  thing  in  itself,  how 
can  the  city  be  held  to  have  had  notice  of  the 
danger?  If  the  danger  here  had  been  patent,  and 
observable  by  the  eye,  if  it  had  been  of  a  char- 
acter to  attract  the  attention  of  persons  of  ordi- 
nary intelligence  and  caution,  then  the  city 
might  be  justly  chargeable  with  it.  But  we  do 
not  think  that  can  be  reasonably  maintained. 
The  danger  was  a  secret  and  hidden  one,  not 
calculated  to  attract  any  one's  attention.  In- 
deed  there  would  have  been  no  serious  danger  to 
any  one,  and  in  all  probability  no  accident  what- 
ever to  the  plaintiff,  if  the  gate  had  not  been 
carelessly  and  violently  thrown  open  by  the  per- 
son who  came  out  of  the  house.  The  gate  might 
have  remained  there  forever  without  injuring 
any  one  if  the  persons  opening  it  used  reasona- 
ble care  and  caution  in  doing  so.  And  that 
leads  me  to  speak  of  another  obstacle  in  the  way 
of  the  plaintiff's  recovery.  The  proximate  cause 
of  the  injury  sustained  by  the  plaintiff  would  ap- 
pear to  have  been  the  carelessness  and  heedless- 
ness of  the  person  who  threw  the  gate  open. 
Damages  cannot  be  recovered  for  an  accident 
of  which  defendant's  negligence  is  neither  the 
immediate  cause  nor  so  proximate  a  cause  that 
its  effects  mii;ht  have  been  foreseen  by  a  man  of 
ordinary  foresight.  (Hunter  v,  Wanamaker,  1 7 
Weekly  Notes,  232.)  A  man  is  responsible  for 
his  act  only  so  far  as  the  results  nuiy  be  foreseen 
by  ordinary  forecast,  and  not  for  consequences 
which  arise  from  the  conjunction  of  his  act  with 
other  circumstances  of  an  extraordinary  nature. 
(Morrison  v.  Davis,  8  Harris,  175.)  A  man  is 
answerable  for  the  consequences  of  a  fault 
which  are  natural  and  probable.  If  his  fault 
concur  with  something  extraordinary  and  not 
likely  to  be  foreseen,  he  will  not  be  answer- 
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able.  (McGrew  v.  Stone,  3  Sm.  436 ;  Fairbank 
r.  Kerr,  20  Id.  90 ;  Chartiers  Township  v,  Phil- 
lips, 22  Weekly  Notes,  488.)  In  our  judgment 
the  proximate  cause  of  the  plaintiff's  injury  was 
the  negligence  of  the  person  who  opened  the 
gate  in  a  careless  and  reckless  manner.  The  case 
falls  therefore  within  the  rule  established  by  the 
authorities  which  I  have  cited.  For  these  reasons 
I  am  constrained  to  say  that  the  case  went  to 
the  jury  upon  improper  grounds,  and  the  ver- 
dict cannot  be  sustained. 

Rule  absolute. 

Opinion  by  Thayer,  P.  J.  h.  b. 


(f^rpfjaiis*  Court. 


January  22,  1889. 

Murphy's  Estate. 

Fetition  to  sell  real  estate  for  payment  of  lega- 
cies— Act  of  February  24^  1834 — Specific  de- 
vise of  real  estcUe —  When  legacies  are  charge- 
able upon  lands. 

Sur  petition  and  answer. 

The  petition  of  Julia  Rushton  and  Sarah  Perry, 
daughters  and  legatees  under  the  will  of  Mercy 
Mur|  hy,  set  forth :  that  decedent  by  her  will, 
after  bequeathing  a  number  of  legacies,  devised 
certain  of  her  real  estate,  described  in  her  will, 
to  her  daughter,  Margaret  Krewson  (now  Mc- 
Lees),and  certain  other  real  estate  to  her  daugh- 
ter Josephine  Krewson,  said  bequest  including 
all  of  testatrix's  real  estate,  and  left  all  the 
residue  of  her  estate,  real  and  personal,  to  said 
daughters.  At  the  audit  of  the  executor's  ac- 
count, it  was  found  that  the  personal  estate  was 
insufficient  to  pay  the  debts,  and  the  executors 
were  creditors  to  a  small  amount.  The  petition 
prayed  for  the  sale  of  the  real  estate  for  the  pay- 
ment of  debts  and  legacies. 

The  answer  set  forth  that  the  real  estate  was 
devised  to  respondents  **  without  condition, 
limitation,  or  charge  of  any  nature  whatever, 
either  express  or  implied;'*  and  **  that  the  only 
claims  against  the  said  decedent's  estate  in  the 
nature  of  debts  are  held  by  and  owing  to  us,  and 
that  said  petitioners  have  no  claim  against  said 
decedent's  estate,  except  for  the  bequests  con- 
tained in  said  decedent's  will,  and,  as  shown  by 
said  final  account  or  settlement  of  said  estate, 
there  are  no  funds  for  the  payment  thereof." 

George  Robinson^  for  petitioners,  cited — 
English  V,  Harvey,  2  Rawle,  305. 
Okesun's  Appeal,  9  Sm.  99. 


Neal  z/.  Tomy,  4  Qark,  421. 

Brandt's  Appeal,  8  Watts,  198. 

Montgomery  v,  McElroy,  3  W.  &  S.  370. 

McCleneghan's  Appeal,  24  Leg.  Intel.  276. 

Buchanan's  Appeal,  22  Sm.  448. 

Cox  V.  Corkendall,  2  Beasley,  138  (and  cases  cited) 

Lypet  V,  Carter,  1  Vesey,  499. 

Van  Winkle  v.  Van  Houten,  2  Green.  Ch.  172. 

Bray  v.  Lamb,  2  Dev.  Eq.  372. 

Becker  v.  Kehr,  13  Wr.  223. 

2  Jar.  on  Wills,  ^525. 

Joel  H,  De  Victor y  for  respondents,  cited— 
Colhoon's  Estate,  16  Hhila.  311. 
Hart  V,  Homillc's  Ex'rs,  1 1  Har.  39. 
Pope's  Estate,  4  Weekly  Notes,  431. 
Bentz  V,  Nieman,  6  Watts,  86. 
Eavenson's  Appeal,  3  Nor.  178. 
Gallagher's  Estate,  12  Wr.  121. 
Montgomery  v,  McElroy,  3  W.  &  S.  370. 
Wright's  Appeal,  2  Jones,  256. 
Brookhart  v.  Small,  7  W.  &  S.  229. 

The  case  before  the  Court  is  one  of  pecuniary 
legacies  bequeathed  to  the  petitioners,  followed 
by  specific  devises  of  the  real  estate  to  the  re- 
spondents, and  the  residue  of  both  real  and  per- 
sonal estate  to  them. 

It  is  submitted  that  in  no  case  has  it  ever  been 
held  that  where  there  is  a  specific  devise  of  the 
real  estate  prior  to  the  residuary  clause  will  such 
antecedent  pecuniary  legacies  be  chargeable  upon 
the  real  estate  upon  a  failure  of  personal  assets, 
unless  the  intention  to  do  so  appears  by  direct 
expression  or  plain  implication. 

There  is  nothing  in  this  wmII  to  indicate  such 
an  intention. 

February  9,  1889.  The  Court.  In  order 
that  it  shall  conform  to  the  Act,  we  may  regard 
this  petition  as  a  prayer  to  charge  the  land  with 
the  payment  of  the  legacies.  To  warrant  this, 
an  intention  directly  expressed  or  plainly  im- 
plied must  appear  in  the  will.  (Brandt's  Appeal, 
8  W.  198.)  There  was  no  express  intention  in 
this  will  to  charge  the  real  estate.  The  testatrix 
gave  pecuniary  legacies  to  the  petitioners,  and 
devised  certain  real  estate  to  two  other  children, 
to  whom  she  also  left  all  the  residue  of  her  prop- 
erty, real  and  personal.  The  residuary  gift  of 
blended  realty  and  personalty,  by  which  the 
residue  was  converted  into  a  single  fund,  would 
raise  an  implied  intention  that  the  legacies  were 
to  be  paid  by  the  real  estate  on  a  deficiency  of 
personal  assets.  (Gallagher's  Estate,  12  Wr. 
121.)  But  according  to  the  answer,  which  has 
not  been  traversed  and  must  be  accepted  as  true, 
the  testatrix  had  specifically  devised  all  her 
lands,  and  there  was  consequently  no  residue  of 
real  estate.  The  two  classes  of  gifts,  therefore, 
stand  as  though  there  were  no  residuary  clause 
at  all,  and  the  legatees  must  look  for  payment 
to  the  personal  estate  alone. 

The  petition  is  dismissed. 

Opinion  by  Ashman,  J.  w.  c.  s. 
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Vol.  XXIV.]    FRWA  Y,  JUL  Y36,  tS8<f.     [No.  13. 

£>tipveine  Court 

Jul  '89,  229.  April  5,  1889. 

Woelpper's  Appeal. 

h^lls — Devise  for  life  with  remainder  over  to 
survivors-^  Construction  of  the  word  **  sur^ 
viving'^ — Does  not  refer  to  death  of  testator y 
where  a  clear  intention  to  the  contrary  is 
shown. 

The  general  canon  of  construction  that  where  there  is 
a  devise  for  life  with  a  remainder  over  to  survivors,  the 
word  snrviTors  shall  be  taken  to  refer  to  the  period  of 
testator's  death,  will  not  be  applied  where  it  clearly  ap- 
pears that  the  testator  intended  to  refer  it  to  a  different 
period. 

A  testator  directed  his  tmsttees  to  pay  an  income  to 
each  of  his  daughters  for  life,  *<  and  from  and  imme- 
diately after  the  decease  of  my  said  daughters  respectively, 
Mid  as  that  event  happens,  I  give  and  bequeath  the  estate 
and  property  of  the  daughters  dying  which  shall  then  be 
held  by  the  said  trustee  under  this  my  will  to  be  equally 
divided  amone  the  surviving  brothers  and  sifters  and  the 
lawful  issue  of  such  as  may  be  dead  (if  any) ;  .  .  .  . 
provided,  however,  that  if  my  said  daughters,  or  either  of 
ihem,  should  die  leaving  lawful  issue,  the  share  of  such 
daughter  so  dying  shall  go  to  and  be  equally  divided  sunong 
such  issue  and  the  law^l  issue  of  such  as  may  be  dead :" 

Held^  (I)  that  the  principal  objects  of  testator's  bounty, 
as  to  these  shares,  were  his  daughters  and  their  issue,  and 
the  time  he  had  in  mind  when  the  shares  should  possibly 
go  to  any  one  else,  was  the  death  of  the  daughters,  and  it 
was  with  reference  to  that  time  that  he  designated  the  sur- 
viving brothers  and  sisters  as  the  ultimate  devisees. 

(2I  The  mere  fact  that  the  devise  over  is  put  between 
the  devise  to  the  daughters  and  that  to  their  issue,  cannot 
dtange  the  obvious  intention  of  the  testator. 

Appeal,  by  Abbie  M.  Woelpper,  executrix  of 
the  will  of  David  Woelpper,  Jr.,  deceased,  from  a 
decree  of  the  Common  Pleas  No.  4,  of  Phila- 
delphia County,  sustaining  certain  exceptions  to 
a  report  of  a  Master  in  partition. 

The  fects  of  the  case  were  as  follows :  David 
Woelpper,  Sr.,  died  in  the  city  of  Philadelphia, 
December  18,  1839,  seised  of  certain  real  estate 
in  the  Thirteenth  Ward  of  the  said  city.  He  left 
to  survive  him  a  widow,  Mary,  and  five  children, 
David,  George,  Margaret,  Mary,  and  Dorothy. 
By  his  will,  duly  proved,  David  Woelpper  or- 
dered his  executors  to  sell  his  real  estate,  invest 
the  proceeds  and  pay  the  income  of  one-third 
thereof  to  his  widow  for  life,  and  the  other  two- 
thirds  thereof  he  divided  into  five  parts,  and 


gave  one  of  said  fifth  parts  to  each  of  his  chil- 
dren. The  share  or  portion  of  Margaret  he 
directed  his  executors  to  pay  to  Lawrence  Shus- 
ter,  trustee  of  his  said  daughter,  to  care  for, 
protect,  and  maintain  her  in  her  then  low  state 
of  mind,  during  her  life,  and  if  she  continued  in 
her  life  in  such  state  as  to  be  incapable  of  taking 
care  and  managing  her  estate,  then,  at  her  de- 
cease, he  did  **  give  and  bequeath  so  much  of 
her  estate  as  shall  be  then  remaining  to  be  equally 
divided  among  the  surviving  brothers  and  sisters 
and  the  lawful  issue  of  such  as  may  be  dead,*' 
and  in  the  event  of  her  restoration  to  reason, 
then  the  trustee  was  to  hold  the  share  of  the  said 
Margaret  upon  the  same  trusts  as  those  of  his 
other  daughters,  Mary  and  Dorothy.  As  to  the 
other  daughters  he  directed  the  trustees  to  pay 
the  income  to  each  of  them  for  life, — 

"And  from  and  immediately  after  the  decease  of  my  said 
daughters  respectively,  and  as  that  event  happens,  I  give 
and  bequeath  the  estate  and  property  of  the  daughters 
dying  which  shall  then  be  held  by  the  said  trustee  under 
this  my  will  to  be  equally  divided  among  the  surviving 
brothers  and  sisters,  and  the  lawful  issue  of  such  as  may  be 
dead  ....  provided,  however,  that  if  my  said 
daughters,  or  either  of  them,  should  die  leaving  lawful  . 
issue,  the  share  of  such  daughter  so  dying  shall  go  to  and 
be  equally  divided  among  such  issue  and  the  lawful  issue 
of  such  as  may  be  dead/' 

The  power  of  sale  was  never  exercised,  the 
parties  electing  to  treat  the  property  as  realty. 
The  widow  of  the  testator  is  dead.  Of  testator's 
daughters,  Dorothy  married  Louis  Poppal,  who 
has  since  died,  and  Mary  married  Samuel  P. 
Chandler,  both  of  whom  died,  leaving  two  chil- 
dren, D.  Woelpper  Chandler  and  George  W. 
Chandler. 

A  bill  in  equity  for  the  partition  of  testator's 
real  estate  was  filed  November  15,  1879,  ^'^^  on 
July  17, 1880,  a  final  decree  was  entered  allotting 
said  real  estate  to  the  several  parties,  wherein  it 
was  provided,  inter  aiia^  that  the  premises  Nos. 
733  and  735  Wood  Street  be  provisionally  re- 
served and  withdrawn  from  the  operation  of  the 
partition,  with  leave  to  any  of  the  parties  in  in- 
terest to  apply,  after  the  death  of  Margaret 
Woelpper,  for  any  other  or  further  order  touching 
the  partition,  sale,  or  other  disposition  thereof  as 
might  be  for  his  or  their  interest  and  might  be 
lawful  in  the  premises. 

The  said  David  Woelpper,  the  son,  died  Jan- 
uary II,  1886,  without  issue,  leaving  a  will 
whereof  his  widow,  Abbie  M.  Woelpper,  is  sole 
devisee,  legatee,  and  executrix. 

The  said  Margaret  Woelpper  fully  recovered 
her  reason  and  died  unmarried  and  without  issue, 
March  7,  1887,  and  subsequently  thereto,  upon 
the  petition  of  the  remaining  parties  interested, 
the  said  premises,  Nos.  733  and  735  Wood 
Street,  were  sold,  and  the  distribution  of  pro- 


Digitized  by 


Google 


234 


WEEKLY  NOTES  OF  CASES. 


ceeds  thereof  was  referred  to  A.  Atwood  Grace, 
Esq.,  as  Master. 

At  the  time  of  the  entering  of  the  original  de- 
cree as  above  recited,  David  Woelpper,  the  son, 
had  a  one-fifth  interest  in  the  said  premises. 
George  Woelpper  had  a  one-fifth.  The  trust 
estate  of  Margaret  Woelpper  had  a  one-fifth. 
The  trust  estate  of  Dorothy  Poppal  had  a  one- 
fifth,  and  D.  Woelpper  Chandler  and  George  W. 
Chandler  together  had  the  femaining  fifth. 

The  Master  was  of  the  opinion  that,  under  the 
ruling  of  Johnson  t.  Morton  (lo  Pa.  251),  and 
Ross  V,  t)rake  (37  Id.  375),  that  the  word  ''survi- 
ving'* in  connection  with  the  disposition  of  the 
one-fifth  share  held  in  trust  for  Margaret  Woelp- 
per for  life  referred  to  the  death  of  the  testator ; 
and  David  Woelpper,  the  son,  having  survived 
that  period,  had  a  vested  interest  in  the  share  of 
Margaret,  and  his  estate  was  entided  to  share  in 
the  proceeds  thereof. 

To  this  finding  exceptions  were  filed,  which 
the  Court,  in  an  opinion  by  Arnold,  J.  (re- 
ported in  23  Weekly  Notes,  469),  sustained ; 
whereupon  this  appeal  was  taken,  specifying  for 
error  the  action  of  the  Court. 

John  J.  Pinkertott,  for  appellant. 

John  GL  Johnson  {Emil  Ros^nberger  with 
him),  for  appellees. 

May  27,  1889.  The  Coxjrt.  It  is  perfectly 
clear  that  the  will  of  David  Woelpper,  Sr.,  cre- 
ates contingent  remainders  in  the  shares  left  to 
his  daughters,  determinable  on  the  death  of  each 
respectively,  without  issue.  The  language  of 
the  will  is,  ''  And  from  and  immediately  after 
the  decease  of  my  said  daughters  respectively, 
and  as  that  event  happens,  I  give  and  bequeath 
the  estate  and  property  of  the  daughters  dying 
which  shall  then  be  held  by  the  said  trustee  under 
this  my  will,  to  be  equally  divided  among  the 
surviving  brothers  and  sisters,  and  the  lawful 
issue  of  such  as  may  be  dead  (if  any)  .  .  .  pro- 
vided, ho>«ever,  that  if  my  said  daughters,  or 
either  of  them,  should  die  leaving  lawful  issue, 
the  share  of  such  daugKter  so  dying  shall  go  to 
and  be  equally  divided  among  such  issue  and  the 
lawful  issue  of  such  as  may  be  dead.*' 

The  primary  and  controlling  gift  here  is  to  the 
daughters  for  life,  and  upon  their  deaths  to  their 
issue  if  they  should  leave  any.  <<  Die  leaving 
issue*'  naturally  and  necessarily  means  issue  sur- 
viving at  the  time  of  the  daughters'  death,  and 
the  previous  devise  in  the  same  clause  to  the 
♦'surviving  brothers  and  sisters"  must  refer  to 
the  same  time,  for  then  only  can  the  contingency 
on  which  alone  they  are  to  take,  to  wit,  at  the 
death  of  the  daughters  without  leaving  issue,  be 
determined.  This  would  be  beyond  question  if 
the  clause  were  written  in  its  natural  order,  giv- 
ing the  share  to  the  daughters  for  life,  and  on 


their  deaths  to  their  issue,  but  in  case  they  should 
die  without  leaving  issue,  then  over  to  the  sur- 
viving brothers  and  sisters.  But  the  order  being 
inverted,  and  the  devise  over  to  the  surviving 
brothers  and  sisters  being  interpolated  between 
the  devise  to  the  daughters  and  that  to  their 
issue  gives  rise  to  the  argument  that  the  remain- 
ders to  the  brothers  and  sisters  are  vested  in  those 
surviving  at  the  death  of  the  testator,  subject  to 
be  divested  by  the  birth  of  issue  to  the  daugh- 
ters. But  if  the  remainders  are  vested  in  the 
brothers  and  sisters  on  the  death  of  the  testator, 
and  divested  by  the  birth  of  issue,  then  they  must 
revest  in  the  brothers  and  sisters  on  the  death 
of  the  issue  in  the  mother's  lifetime,  and  be 
again  divested  by  the  birth  of  other  issue,  and 
so  be  tossed  to  and  fro  like  shuttlecocks  as  suc- 
cessive children  may  be  bom  and  die.  But 
even  if  this  inconvenient  shifting  could  be  main- 
tained, is  the  technical  argument  technically 
sound?  The  remainder  is  not  to  issue  bom  to 
the  daughters,  but  issue  left  surviving  at  their 
death.  This  remainder  is  incontestably  contin- 
gent. But  if  the  remainder  was  vested  in  the 
brothers  and  sisters  first,  and  is  then  divested  by 
the  contingent  remainder  in  the  issue  after  their 
birth,  where  is  the  remainder  to  vest  during  the 
joint  lives  of  the, daughters  and  their  issue?  Not 
in  the  issue  certainly,  for  their  estate  is  contin- 
gent on  surviving  their  mother.  Nor  can  it  be 
in  the  brothers  and  sisters,  for  the  living  issue 
stand  between  them  and  the  devise  over,  and 
their  estate  is  contingent  on  the  now  existing 
and  future  born  issue  dying  before  their  mother. 
In  fact  the  remainders  are  not  vested  at  all,  but 
contingent,  as  to  both  the  issue  and  the  brothers 
and  sisters,  and  where  the  rest  of  the  fee  is, 
whether  in  ,ftubibu5^  or  in  gremio  legis^.z&  the 
early  lawyers  called  it,  or  in  reversion  in  the 
heirs  of  the  testator,  as  Feame  maintains  (2 
Sharswood's  Blackstone,  107  n.),  is  not  a  practi- 
cal question  which  we  need  discuss  here. 

Without  going  into  such  subtleties  it  is  entirely 
clear  tliat  the  principal  objects  of  the  testator's 
bounty  as  to  these  shares  were  his  daughters  and 
their  issue,  and  the  time  he  had  in  mind  when 
the  shares  should  possibly  go  to  any  one  else,  was 
the  death  of  the  daughters,  and  it  was  with  re- 
ference to  that  time  that  he  designated  the  sur- 
viving brothers  and  sisters  as  the  ultimate 
devisees. 

This  being  cjearly  the  actual  intent  of  the 
testator,  what  is  in  the  way  of  holding  it  to  be 
also  the  legal  intent  of  his  language?  It  is  said 
that  there  is  a  settled  rule  of  interpretation  that 
where  land  is  devised  for  life,  with  a  remainder 
over,  Whether  to  persons  nominatim^  or  to  a 
class,  it  will  vest  in  the  objects  to  whom  the  de* 
scription  applies  at  the  death  of  the  testator,  and 
the  word  ''surviving,**  when  used  in  the  de- 
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scription  refers  to  the  period  of  the  testator's 
death. 

Is  there  any  such  rule  settled  in  the  sense  that 
it  must  be  unbendingly  applied  to  all  cases?  Has 
any  phrase  or  description  of  persons  acquired  a 
set  and  absolute  meaning,  that  must  be  con- 
clusively  presumed  and  adhered  to  without  re- 
gard to  the  context,  or  the  circumstances,  or  the 
actual  intent  of  the  testator  ?  If  so  it  is  a  clear 
perversion  of  (undamental  principles,  and  the 
grounds  for  maintaining  it  should  be  strong 
indieed. 

In  the  construction  of  wiHs  the  great  general 
and  controlling  rule  is  that  the  intent  of  the  tes- 
tator shall  prevail.  And  by  his  intent  is  meant 
his  actual  intent.  It  is  often  said  as  in  the  lan- 
guage of  Weidman's  Appeal  (42  Leg.  Int.  338), 
quoted  by  our  brother  Green  in  Hancock's  Ap* 
peal  (112  Pa.  532),  and  cited  by  appellant, 
"The  question  in  expounding  a  will  is  not  what 
the  testator  meant,  but  what  is  the  meaning  of 
his  words. *^  But  by  this  it  was  never  intended 
to  say  that  testator's  meaning  when  apparent  can 
be  disregarded,  but  that  it  cannot  be  got  at  cUi- 
rnnde^  by  what  he  might  have  meant,  or  even 
what  under  the  circumstances  perhaps  he  would 
have  meant^  but  only  by  what  he  said.  The 
search  is  confined  to  his  language,  but  its  object 
is  still  his  meaning. 

With  the  desire  to  reduce  to  a  minimum  the 
perplexity,  and  uncertainty  unseparable  from  the 
subject,  Courts  have  established  certain  more  or 
less  artificial  and  arbitrary  canons  of  construction 
by  which  certain  forms  of  expression  are  pre- 
sumed to  have  certain  mdanings,  and  in  doubt- 
ful cases  these  presumptions  are  held  to  be  de- 
cisive. But  all  of  these  canons  are  subservient  to 
the  great  rule  as  to  intent,  and  are  made  to^aid, 
not  to  override  it.  As  in  all  such  cases,  care  is 
required  that  tools  shall  not  become  fetters,  and 
the  real  end  shall  not  be  sacrificed  to  what  was 
intended  only  as  the  means  of  reaching  it. 

The  canon  relied  on  by  the  appellant  is,  as 
already  said,  that  where  there  is  a  devise  for  life 
with  remainder  over  to  survivors,  the  word  survi- 
vors shall  be  taken  to  refer  to  the  period  of  the 
testator's  death.  Three  casesare  specially  cited  to 
maintain  the  applicability  of  this  rule  to  the  pre- 
sent wiU:  Johnson  9.  Morton  fio  Pa.  251); 
Ross  V.  Drake,  (37  Pa.  375) ;  and  Barker's  Ap- 
peal (2  Central  Reporter  282). 

Johnson  v.  Morton  is  an  ^cellent  illustration 
of  the  rule,  and  of  the  principle  on  which  it 
should  be  applied.  After  discussing  the  English 
cases,  and  the  then  comparatively  recent  stand 
made  by  Sir  John  Leach  in  Cripps  v.  Wolcott  (4 
Madd.  11),  K>ran  intelligent  application  of  the 
role  on  principle,  and  not  blindly  and  indiscri- 
minately on  authoritv  to  all  cases,  Rogers,  J., 
concludes  to  follow  the  older  precedents,  yet  he 


does  it  expressly  on  the  ground  that  there  was 
no  clear  intent  of  the  testator  to  the  contrary. 
'*  Although  we  believe  the  general  rule  to  be  that, 
the  words  of  survivorship  must  be  referred  to  the 
death  of  the  testator,  whether  the  gift  is  immedi- 
ate, or  the  limitation  is  after  a  prior  life,  or  par- 
ticular interest  carved  out ;  yet  that  general  in- 
tent may  be  controlled  by  particular  expressions 
in  the  will,  indicating  a  contrary  intent.  I  had 
some  doubt  whether  that  was  not  the  case  here  ; 
but  on  consideration  I  have  come  to  the  conclu- 
sion that  it  differs  in  no  respect  from  Rose  v. 
Hill  (3  Burr.  t88i),  where,  in  a  case  nearly  simi- 
lar, the  survivorship  was  referred  to  the  death  of 
the  testator." 

Ross  V,  £>rake  though  a  stronger  case  in  favor 
of  the  application  of  the  rule,  is  not  essentially 
different  in  principle.  The  testator  gave  a  sum 
of  money  to  the  use  of  his  son  John  for  life,  with 
remainder  to  John's  surviving  children,  but  with 
a  proviso,  that  if  John  should  so  elect,  the 
money  was  to  be  expended  for  a  tract  of  land  for 
his  use  for  life,  with  remainder  as  before.  The 
Court  held  that  the  rule  laid  down  in  Minnig  v. 
Batdorff  (5  Pa.  503)  applied,  and  the  case  must 
be  treated  as  a  devise  of  realty,  and  that  the  re- 
mainder vested  in  John's  children  at  the  death 
of  the  testator.  But  that  this  was  not  intended 
to  be  the  peremptory  application  of  the  rule,  ir- 
respective of  the  intent  of  the  testator,  is  clear 
from  the  language  of  Strong  J. ,  who  says:  '  *Such 
a  remainder  vests  in  the  objects  to  whom  the  de- 
scription applies  at  the  death  of  the  testator,  sub- 
ject to  open  and  let  in  others  after  born.  A  tes» 
tator  may  indeed  direct  otherwise^  and  it  is  sup- 
posed he  did  so  in  this  case  by  limiting  the  remain- 
der to  the  surviving  childreiiof  John,"  etc.  He 
then  proceeds  to  discuss  the  period  to  which  the 
word  surviving  relates,  and  concludes  that  under 
the  cases  in  England  and  this  State,  citing  spe- 
cially Johnson  v.  Morton,  the  period  is  the  death 
of  the  testator. 

Barker's  Appeal  is  a  very  recent  case,  decided 
January  4, 1886,  and  meagrely  reported.  It  does 
not  call  for  any  extended  notice.  The  opinion 
of  the. Court  below,  affirmed  per  curiam^  is  that, 
'Mt  is  evident  there  is  nothing  in  this  clause  of 
the  will  showing  a  manifest  intent  that  the  word 
surviving  should  be  otherwise  applied,  and  there- 
fore it  refers  to  the  death  of  the  testator." 

There  are  numerous  other  cases  more  or  less 
closely  in  point,  but  these  have  been  selected 
especially  by  the  plaintiff  in  error,  and  are  as 
strong  as  any  of  their  class.  It  may  well  be 
doubted  whether  one  or  more  of  them  has  not, 
in  the  desire  already  spoken  of  to  reduce  the  un- 
certainties of  the  subject  to  a  minimum^  pushed 
the  application  of  the  set  general  rule  up  to  or 
beyond  the  true  bound,  but  the  strongest  and 
most  emphatic  of  them  has  stopped  shor^  of  de- 
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cidingthat  the  rule  declaring  the  presumed  intent 
of  the  word  surviving  to  apply  to  the  time  of  the 
testator's  death,  shall  override  the  plain  actual 
intent  of  the  testator  to  refer  it  to  another  period. 
Even  strict  technical  terms,  words  of  art  which 
are  edged  tools,  dangerous  in  unskilled  hands, 
will  be  taken  out  of  their  technical  meaning  by 
a  clear  intent  of  the  testator  to  use  them  in  a 
different  sense,  and  it  is  not  tenable  for  a  mo- 
ment that  any  more  unyielding  force  should  at- 
tach to  words  or  phrases  like  **  surviving  bro- 
thers," etc.,  which  are  not  technical  words  at 
all,  and  have  a  set  presumptive  meaning  as  to 
time  only,  because  experience  has  appeared  to 
indicate  that  they  are  most  commonly  used  with 
reference  to  that  period.  Giving  them  a  guast 
technical  meaning  for  the  purpose  of  aiding  in 
the  ascertainment  of  intention,  is  far  short  of 
making  them  a  Procrustean  bed  on  which  every 
unfortunate  testator's  will  shall  be  stretched  out 
of  its  proper  shape  or  shorn  of  its  members,  to 
make  it  conform  k)  the  arbitrary  staadard. 

It  is  not  therefore  necessary  to  consider  how 
far  reported  decisions  would  be  binding  prece- 
dents, without  reference  to  actual  intent,  in  cases 
exactly  parallel.  No  case  has  been  cited  in  which 
the  language  is  exactly  like  the  present,  or  even 
closely  similar,  if  we  take  it  with  its  context  just 
as  it  is  written  ;  and  taking  the  cas«6  therefore  as 
precedents,  not  for  the  meaning  of  the  exact 
knguage  of  Woelpper's  will,  but  for  the  principles 
of  construction  by  which  his  meaning  is  to  be 
ascertained,  we  concede  them  all  their  legitimate 
authority  in  conceding  that  they  establish  the 
general  rule  that  the  phrase  **  surviving  brothers 
and  sisters"  means  surviving  at  the  death  of  the 
testator,  and  that  it  shall  be  so  construed  unless 
it  clearly  appears  that  the  testator  meant  it  to 
refer  to  a  different  period.  As  already  shown, 
the  testator  in  the  present  case  plainly  meant  to 
refer  to  the  time  of  his  daughter's  death,  and  his 
actual  intent  being  thus  entirely  clear,  there  is 
no  room  for  any  presumption,  and  the  cases  estab- 
lishing that  presumption  have  no  application. 
«*  All  mere  technical  rules  of  construction,  "says 
SnARSWooD,  J.,  in  Reek's  Appeal  (78  Pa.  435), 
**  must  give  way  to  the  plainly  expressed  inten- 
tion of  a  testator,  if  that  intention  is  lawful.  It 
is  a  rule  of  common  sense  as  well  as  law,  not  to 
attempt  to  construe  that  which  needs  no  con- 
struction," 

The  learned  Judge  below  followed  the  true 
intention  of  the  will,  and  the  decree  must  be 
affirmed. 

Decree  affirmed. 

Opinion  by  Mitchell,  J.  w.  m.  s.,  jr. 


July  »87,  11$.  January  13,  1888 

Provident  Life  and  Trust  Co.,  Ezr.,  etc. 
V.  LfOftus. 

Ground-rent — Assumpsit —  Covenant — Privity  of 
estate — Profert — Demurrer. 

A.  being  the  owner,  in  1786,  of  a  large  lot  of  gronnd, 
subject  to  a  ground-reni  of  $88,  granted  and  conveyed 
three  small  lots  from  the  eastern  portion  thereof,  reserving 
to  himself  a  ground-rent  of  $18  out  of  each  of  said  lots, 
and  covenanting  to  save  harmless  and  indemnify  the 
grantees  of  same  from  the  paramount  ground-rent  A.'s 
title  to  the  balance  of  the  lot  in  1875  became  vested  by 
sundry  mesne  conveyances  in  C,  and  the  ownership  of 
the  three  ground-rents  of  %\%  each  became  viested  in  D. 

In  1883  D.  brought  assumpsit  ag^nst  C,  and  after  setting 
out  the  above  facts  in  his  declaration  he  alleged  in  his  first 
count  that  a  large  amount  of  the  $88  ground-rent  was  doe 
and  in  arrear  by  C. ;  that  a  large  amount  of  the  rent  reserved 
in  the  three  $18  ground-rents  was  due  and  in  arrear  to 
him  ;  that  C,  for  the  purpose  of  compelling  the  tenants  of 
the  three  small  lots  to  apply  the  money  due  D.  to  the  pav« 
ment  of  his,  C.'s,  indebtedness  for  the  arrears  of  tke  $88 
ground-rent,  neglected  and  refused  to  pay  a  large  portion 
of  said  grouird-rent  of  $88,  whereupon  the  owner  of  the 
$88  ground-rent  collected  the  same  out  of  the  said  three 
lots  of  ground,  by  means  whereof  D.  was  prevented  from 
collecting  a  large  amount  of  the  rent  due  hmi  on  the  three 
ground-rents,  and  C.  was  relieved  from  the  payment  of  so 
much  of  the  ground-rent  of  $88,  by  means  whereof  C. 
became  liable  to  pay  D.«  etc.,  and  being  so  liable  on,  etc  , 
promised,  etc  in  the  second  count  the  same  facts  were 
set  out  followed  by  an  allegation  that  C.  collected  and  re- 
ceived from  the  tenants  of  the  tliree  small  lots  of  ground 
the  rent  of  $18  reserved  out  of  each  of  these  lots. 

C.  demurred  to  this  declaration : 

Heidi  that  the  action  in  assumpsit  could  not  be  sus- 
tained, neither  could  D.  bring  covenant  as  he  had  no  priv- 
ity of  estate  with  C. ;  that  if  D.,  by  the  second  count, 
meant  that  C.  collected  the  small  ground-rents  in  his 
name  or  on  his  behalf,  or  as  his  agent,  or  under  the  pre»> 
tence  that  he  was  the  owner  of  the  ground-rents,  then  it 
should  have  been  so  alleged  in  the  declaration. 

Held  further i  that  as  the  deeds  referred  to  in  the  decla- 
ration were  made  the  ground  of  D.'s  cause  of  action  he 
was  bound  to  make  profert  of  such  of  them  as  were  pre- 
sumed to  be  in  his  possession,  or  to  set  forth  an  excuse  for 
the  omission,  and  that  his  failure  to  do  so  was  good  ground 
for  demurrer. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  James  T.  Lukens  against  John  £. 
Loftus. 

The  material  portions  of  the  declaration  are 
set  out  in  the  opinion  by  Thayer,  P.  J.,  in^ra. 

Defendant  demurred  to  this  declaration,  as- 
signing, inter  aHa^  the  following  causes  of  de- 
murrer to  the  first  count : — 

( I )  Because  the  plaintiff  does  not  make  profert 
of  the  several  supposed  indentures,  deeds,  mesne 
conveyances,  proceedings,  and  assurances  in  the 
law  in  said  first  count  mentioned,  or  show  any 
excuse  for  his  omission  so  to  do. 

(7)  Because  it  does  not  appear,  and  it  is  not 
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alleged  in  said  first  count  that  the  defendant  was 
under  any  legal  obligation  to  the  plaintiff  to  pay 
the  said  paramount  yearly  ground-rent  of  eighty- 
eight  dollars. 

(8)  Because  the  supposed  facts  in  said  first 
count  alleged  are  not  such  as  the  law  could 
therefrom  infer  an  ^issumption  by  the  defendant 
to  pay  the  plaintiff  the  said  moneys  in  said  first 
count,  claimed  by  the  plaintiff  to  be  due  and 
owing  to  him  by  the  said  defendant.  And  also 
that  the  said  count  is  in  other  respects  uncertain, 
informal,  and  insufficient,  etc. 

And  to  the  second  count  the  following  causes, 
inter  alia  :-r-^ 

(i)  Because  the  plaintiff  does  not  riiake  pro- 
fert  of  the  several  supposed  indentures,  deeds, 
mesne  conveyances,  proceedings,  and  assurances 
in  the  law  in  said  second  count  mentioned,  or 
show  any  excyse  for  his  omission  so  to  do. 

(6)  Because  it  does  not  appear,  and  it  is  not 
alleged  in  said  last-mentioned  count,  that  the  de- 
fendant was  under  any  legal  obligation  to  the 
plaintiff  to  pay  the  said  paramount  yearly  ground- 
rent  of  eighty-eight  dollars. 

(7)  Because  it  does  not  appear,  and  is  not  al- 
leged in  said  last-mentioned  count,  that  the  de- 
fendant collected  and  received  from  the  tenants 
of  the  said  three  smaller  lots -of  ground  the  said 
sum  of  five  thousand  dollars,  unlawfully'  or 
fraudulently,  nor  is  it  stated  why,  for  whom,  by 
whose  authority,  in  whose  right,  or  fop  what 
reason,  or  for  whose,  or  for  what  account  the  said 
defendant  collected  said  moneys  in  said  last- 
mentioned  count  alleged. 

(8)  Because  the  supposed  facts  in  said  last 
count  stated  are  not  such  as  the  law  could  there- 
from infer  an  assumption  by  the  defendant  to 
pay  the  plaintiff  the  said  moneys  in  said  last- 
mentioned  count  claimed  by  him,  the  said  plain- 
tiff, to  be  due  and  owing  to  him,  the  said  plain- 
tiff, by  the  defendant,  and  also,  that  the  said  last- 
mentioned  count  is  in  other  respects  uncertain, 
informal,  and  insufficient,  etc. 

Subsequently  plaintiff  died,  and  his  executor 
was  substituted  on  the  record. 

The  Court,  Thayer,  P.  J.  ^  after  argument  on 
the  demurrer,  filed  the  following  opinion: — 

"This  is  an  action  on  the  case,  and  the  plain- 
tiff's cause  of  action,  stripped  of  its  formalities, 
is  thus  stated  in  his  first  count.  On  the  29th  of 
Jonc,  1785,  John  Penn,  Esq.,  and  John  Penn, 
Jr.,  conveyed  to  John  Kunckel  in  fee  a  lot  of 
ground  on  the  north  side  of  Callowhill  Street 
and  east  side  of  Fourth  Street,  containing  in 
breadth  on  Fourth  Street  seventy-two  feet,  and 
in  depth  on  Callowhill  Street  ninety  feet,  reser- 
ving  thereout  a  yearly  ground-rent  of  $88,  pay- 
able to  the  said  John  Penn,  Esq.,  and  John 
Penn,  Jr.,  their  heirs  and  assigns,  on  the  29th  of 
June  of  every  year.    On  August  i,  1786,  the 


said  John  Kunckel  and  wife  conveyed  the  same 
lot  of  ground  to  Christian  Knies  and  Jacob 
Ettwein  in  fee,  as  tenants  in  common,  subject  to 
the  aforesaid  ground-rent  of  |88  per  annum. 
Afterwards  Christian  Knies  and  wife  and  Jacob 
Ettwein  and  wife,  by  three  several  indentures, 
dated  respectively  August  3,  August  7,  and  Aug- 
ust 7, 1786,  conveyed  in  fee  to  Peter  Fiss,  Philip 
Wink  and  John  Ware,  respectively,  three  several 
lots  of  ground,  parcel  of  |he  large  lot  aforesaid, 
at  Fourth  and  Callowhill  streets,  each  of  the  said 
three  lots  containing  eighteen  feet  on  Callowhill 
Street  by  seventy-two  feet  deep,  reserving  out  of 
each  of  said  smaller  lots  a  yearly  ground-rent  of 
$18,  payable  to  the  said  Christian  Knies  and 
Jacob  Ettwein,  their  heirs  and  assigns,  on  the 
29th  of  June  of  every  year,  the  said  Knies  and 
Ettwein  covenanting  in  each  of  said  deeds,  for 
themselves,  their  respective  heirs,  executors,  and 
administrators,  with  the  several  grantees  named 
in  said  deeds,  respectively,  that  they,  the  said 
Christian  Knies  and  Jacob  Ettwein,  their  respect- 
ive heirs,  executors,  and  administrators  would,  at 
all  times  thereafter,  indemnify  and  save  harmless 
the  said  grantee,  his  heirs  and  assigns,  and  his 
and  their  goods  and  chattels,  lands  and  tene- 
nients,  and  especially  the  lot  of  ground  thereby 
granted,  from  the  said  paramount  ground-rent 
of  $88,  payable  to  John  Penn,  Esq.,  and  John 
Penn,  Jr.,  their  heirs  and  assigns,  and  from  all 
costs,  suits,  entries,  distresses,  loss  or  damage  on 
account  of  the  non-payment  thereof,  so  that  if 
at  any  time  any  entry  or  distress  should  be  made 
upon  the  thereby  granted  lots  for  the  said  para- 
mount ground-rent,  then  it  should  be  lawful  for 
the  grantee,  his  heirs  and  assigns,  to  enter  and 
distrain  in  and  upon  their,  the  said  Christian 
Knies  and  Jacob  Ettwein,  the  remaining  western- 
most part  of  said  whole  lot,  and  sell  and  dispose 
of  the  distress  there  taken,  or  sue  for  and  recover 
the  loss  or  damage  by  act^n  of  (Ubt  or  covenant. 
The  count  then  goes  on  to  aver  that  afterwards, 
on  the  20th  of  March,  1875,  ^^  title  of  said 
Christian  Knies  and  Jacob  Ettwein  to  the  afore- 
said three  yearly  ground-rents  of  $18  each  be- 
came vested  in  the  plaintiff  by  divers  mesne 
conveyances,  and  that  the  title  of  the  said  Chris- 
tian Knies  and  Jacob  Ettwein  to  the  westernmost 
thirty-six  feet  of  the  large  lot  first  described, 
became  vested,  by  sundry  mesne  conveyances, 
in  the  defendant  in  fee,  subject  to  the  payment 
of  the  whole  of  the  ground-rent  of  |88  per  an- 
num, and  that  afterwards,  on  March  2,  1883,  a 
large  amount  of  the  |88  ground-rent  became  due 
and  was  in  arrear  by  the  defendant ;  that  a  large 
amount  of  the  said  ground-rent  reserved  in  the 
said  three  $18  ground-rents  also  became  due  and 
was  in  arrear  to  the  plaintiff  from  the  tenants  of 
the  said  three  lots  of  ground,  but  that  the  de* 
fendant,  for  the  purpose  of  compelling  the  ten- 
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ants  of  the  said  three  smaller  lots  to  apply  the 
money  due  to  the  plaintiff  to  the  payment  of  the 
defendant's  indebtedness  for  the  arrears  of  the 
|88  ground-rent,  neglected  and  refused  to  pay  a 
large  portion  of  the  said  ground-rent  of  |88,  to 
wit,  the  sum  of  I5000,  whereupon  the  owner  of 
the  said  |88  ground-rent  collected  the  same  out 
of  the  three  lots  of  ground  upon  which  the  said 
three  |i8  ground  rents  were  payable,  by  distress, 
levied,  thereon,  by  means  whereof  the  plaintiff 
was  prevented  from  collecting  a  large  portion  of 
the  said  three  ground-rents  of  $18  each,  to  wit, 
SSooo  out  of  the  said  three  lots  of  ground,  and 
the  defendant  was  relieved  from  so  much  of  the 
ground-rent  of  |88,  by  means  whereof  the  de- 
fendant became  liable  to  pay  the  plaintiff  the 
money  paid  by  the  tenants  of  the  said  three  lots 
to  the  owner  of  the  ground-fent  of  |88,  and 
being  so  liable  the  defendant  on,  etc.,  promised, 
etc. 

<<No  precedent  has  been  shown  to  us  which 
sustains  such  a  cause  of  action  as  is  here  set  up, 
and  we  know  of  no  principle  or  authority  upon 
which  it  can  be  maintained.  If  the  action  was 
covenant,  and  the  plaintiff  was  the  terre-tenant 
of  one  of  the  three  lots  of  ground  out  of  whic() 
the  ground-rent  of  |i8  was  reserved,  deducing 
his  title  from  the  grantee  of  Christian  Knies  and 
}acob  Ettwein  under  the  deed  of  1 786,  an  inte- 
resting question  might  have  arisen,  whether  the 
covenant  of  indemnity  against  the  paramount 
ground-rent  entered  into  by  Knies  and  Ettwein 
for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, with  their  grantee,  is  a  covenant 
running  with  the  land,  the  burden  of  which 
would  have  fallen  upon  the  defendant  as  the 
alienee  and  present  owner  of  the  larger  lot  of 
ground  out  of  which  the  small  lots  were  carved. 
Such  an  inquiry  would  have  ushered  us  into  that 
wilderness  of  law  banning  with  Spencer's  Case 
in  1583  (6  Coke,  275)  and  extending  in  an  un- 
broken forest  of  cases  over  the  three  centuries 
which  havesince  elapsed.  But  that  is  not  a  domain 
into  which  a  Judge  who  has  any  other  business  will 
care  to  stray,  unless  he  has  a  serious  errand  there, 
however  attractive  its  dim  recesses  and  perplex- 
ing paths  may  be  to  the  legal  philosopher  and 
professional  annotator.  In  the  present  case  it 
would  be  a  work  of  supererogation  to  enter  into 
the  question  whether  the  ci>venant  of  indemnity 
referred  to  runs  with  the  land,  and  whether  the 
burden  of  it  can  be  imposed  upon  the  defendant, 
for  the  reason  that  this  is  neither  an  action  of 
covenant  nor  debt,  and  if  it  were,  and  if  it  were 
conceded  that  the  covenant  ran  with  the  land,  it 
is  too  plain  almost  for  argument  that  the  plaintiff 
cannot  maintain  an  action  founded  upon  that 
covenant.  He  is  in  no  way  privy  to  it,  and  is  a 
total  stranger  to  it.  It  is  true  that  he  derives  his 
title  to  the  ground-rents  from  the  persons  who 


made  the  covenant  >  but  his  privity  with  them 
relates  exclusively  to  the  ground-rents.    He  has 
no  privity  with  them  in  the  covenant  relating  to 
the  lands,  for  he  has  no  ownership  or  estate  in 
the  lands,  and  for  the  same  reason  he  has  no 
privity  with  the  defendant.    The  covenant  of 
Knies  and  Ettwein  was  with  the  grantees  of  the 
land,  the  grantees  to  whom  they  conveyed  the 
three  lots  of  ground.    It  is  not  shown  or  alleged 
that  they  made  any  covenant  whatever  with  the 
persons  to  whom   they  assigned  the  ground- 
rents  from  whom  the  plaintiff  derives  his  title 
to  them.    Upon  what  principle  then  can  the 
holder  of  the  ground-rents  claim  the  perform- 
ance of  a  covenant  not  entered  into  with  him  or 
with  the  assignee  of  the  rent  under  whom  he 
claims,  but  with  the  grantee  of  the  /iiifr^  only  and 
his  heirs  and  assigns  ?  Could  Knies  and  Ettwein 
in   their  capacity  of  owners  of  the  large  lot 
enter  into  a  covenant  with  themselves  as  the 
owners  of  the  small  ground-rents  to  indemnify 
themselves  against  the  paramount  ground-rent? 
Can  a  man  make  a  covenant  with  himself  which 
is  assignable  to  the  remotest  generation  ?    Could 
Knies   and*  Ettwein,  as  owners  of  the  small 
ground-rents,  sue  thmselves  as  owners  of  the 
large  lot  for  a  breach  of  covenant  in  not  keeping 
down  the  |88  ground-rent?  and  is  a  covenant 
which  is  not  suable,  assignable?    But  even  if 
Knies  and  Ettwein  could  do  any  of  these  extra- 
ordinary things  there  is  no  pretence  in  this 
declaration,  that  they  did  it,  or  attempted  to  do 
it.    What  they  did  do  was  to  covenant  with  the 
grantees  of  the  three  small  lots  of  land,  to 
indemnify  them  and  their  heirs   and    assigns 
against  the  paramount  ground-rent ;  and  if  this 
covenant  ran  with  the  land,  and  the  burden  of  it 
also  ran  with  it  (Tor  it  is  possible  for  a  covenant 
to  run  with  land  for  the  benefit  of  the  cove- 
nantee and  his  assigns  against  the  covenantor 
and  his  executors  and  administrators,  while  the 
burden  of  the  covenant  will  not  run  with  it  so 
as  to  charge  the  covenantor's  assigns,  and  there 
are  many  cases  and  much  learning  upon  that 
subject),  then  the  defendant  would  be  liable 
upon  such  a  covenant  to  the  subsequent  owners 
of  the  lots  of  ground,  but  his  liability  would  be 
to  them  only.    The  owner  of  the  ground-rents 
has  no  possible  claim  upon  him.    He  has  no 
estate  in  the  land  and  the  covenant  was  not 
made  with  him  or  for  his  benefit.    So  far  as  he  is 
concerned  he  is  itA  entire  stranger  to  the  cove- 
nant, having  no  privity  of  estate  whatever  with 
the  defendant.    He  has  an  adequate  remedy  for 
the  collection  of  his  ground-rents  against  the 
owners  of  the  lots  out  of  which  they  are  reserved. 
If  they  are  not  paid,  he  can  re-enter,  or  distrain, 
or  sell  them  upon  a  judgment  obtained  for  the 
rent,  but  he  has  no  claim  whatever  upon  the  de- 
fendsmt  upon  a  covenant  to  which  he  is  neither 
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party  nor  privy,  but  which  was  made  with  other 
people  for  the  protection  of  other  interests.  The 
plaintiflf  therefore  having  no  claim  whatever 
against  the  defendant  upon  this  covenant,  even 
if  the  action  were  rightly  conceived,  and  was 
covenant  and  not  case,  the  plaintiffs  cause  of 
action  is  reduced  to  this,  viz :  A.  being  indebted 
to  B.,  and  B.  being  indebted  to  C,  A.  neglects 
to  pay  B.,  by  reason  of  which  B.  is  unable  to 
pay  C.  Thereon  C.  sues  A.  in  an  action  on  the 
case  for  his  neglect  to  pav  B.  Is  it  necessary  to 
waste  words  in  showing  that  such  an  action  will 
not  lie?  If  such  a  doctrine  existed  it  would 
set  the  whole  community  by  the  ears,  for  every 
man  would  be  liable  not  only  to  his  creditors, 
but  to  all  the  creditors  of  his  creditors. 

"  The  plaintiff's  second  count  differs  from  the 
first  only  in  this,  that  in  the  second  count,  after 
setting  out  the  same  deeds  and  covenant  men- 
tioned in  the  first  count  he  alleges  that  the  de- 
fendant  collected  and  received  from  the  tenants 
of  the  three  small  lots  of  ground  the  rent  of  |i8 
reserved  out  of  each  of  those  lots.    Now,  if  the 
plaintiff  means  by  that  that  the  defendant  by  ne- 
glecting to  pay  the  whole  of  the  paramount 
ground-rent,  subjected  the  tenants  of  the  three 
small  lots  to  the  payment  of  it,  or  a  portion  of 
it,  aiul  so  got  the  benefit  of  that,  then,  as  I  have 
already  shown,  the  plaintiff  has  no  cause  of  action 
against  the  defendant  for  that.    The  right  of 
action  for  that,  if  there  be  any,  is  in  the  owners 
of  the  three  stnall  lots,  and  not  in  the  plaintiff. 
But  if  the  plaintiff  mean^  that  the  defendant  col- 
lected the  small  ground-rents  in  the  plaintiff's 
name,  or  on  his  behalf,  or  as  his  agent  or  under 
a  pretence  that  he  was  the  owner  of  the  ground- 
rents,  then  the  plaintiff  ought  to  say  so,  and  how 
he  collected  them,  whether  by  suit  or  otherwise, 
and  in  whose  name  and  from  whom,  and  by 
what  authority,  and  in  what  manner.     We  will 
give  him  an  opportunity  to  say  so  by  amend- 
ing his  count  if  he  desires  to  say  so.     As  it 
stands,  the  allegation  is  altogether  too  vague 
and  indefinite,  especially  when  taken  in  con- 
nection with  the  inducement  and  all  the  pre- 
ceding parts  of  the  count. 

•«  As  these  two  counts  are,  in  the  judgment  of 
the  Court,  subsUntially  bad,  it  is  unnecessary  to 
discuss  at  length  the  alleged  formal  defects  of  the 
pleading,  which  are  also  assigned  as  causes  of 
demurrer.  I  may  remark,  however,  that  as  the 
deeds  which  are  referred  to  in  the  declaration 
are  apparently  made  the  ground  upon  which  the 
I^aintiff's  cause  of  action  is  supposed  to  rest,  and 
the  foundation  of  his  claim,  he  was  bound  to 
make  profert  of  such  of  them  as  are  presumed  to 
be  in  his  possession,  or  to  set  forth  a  valid  excuse 
for  the  omission.  .The  demurrer  upon  that 
ground  is  well  taken.'  While  pleading  remains 
i  part  of  our  system  of  administering  justice,  the 


rules  which  govern  it,  and  which  authority  and 
long  experience  have  established  as  necessary  for 
its  use  and  regulation,  should  be  observed.  It 
will  be  time  to  dispense  with  them  when  plead- 
ings are  abolished  and  all  contests  are  reduced  to 
the  hazards  and  chances  of  an  indiscriminate  and 
free  fight  before  a  jury.  . 

**  The  demurrers  to  the  first  and  second  counts 
are  sustained,  and  the  plaintiff  has  leave  to 
amend  within  ten  days,  otherwise  judgment  will 
be  entered  for  the  defendant  upon  the  demur- 
rers." 

Judgment  was  subsequently  entered  for  the  de- 
fendant on  the  demurrers. 

Plaintiff  then  took  this  writ,  assigning  for  error 
the  action  of  the  Court  (i)  in  holding  that  even 
if  the  burden  of  the  covenant  ran  with  the  title 
of  the  comer  property,  the  defendant  would  be 
liable  to  the  owners  of  the  three  small  lots  only, 
and  not  to  the  owner  of  the  ground-rents ;  (2)  in 
holding  that  plaintiff  had  an  adequate  remedy  for 
the  collection  of  his  ground-rents  against  the. 
owners  of  the  three  small  lots;  (3)  in  holding 
that  plaintiff  was  bound  to  make  profert  of  the 
deeds;  (4),  in  sustaining  the  demurrers ;  (5)  in 
entering  judgment  for  the  defendant ;  and  (6) 
in^not  entering  judgment  for  plaintiff. 

Howard  J.  Lukens  (John  G.  Johnson  with 
him),  for  plaintiff  in  error. 

Edward  C,  Quin,  for  defendant  in  error, 

January  7,  1889.  The  Court.  This  judg- 
ment is  affirmed  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Per  Curiam.  w.  m.  s.,  jr. 


Jan.  '89, 113.  May  1, 1889. 

Hindmarch  v.  Hoffinan. 

Action  to  recover  money  in  hands  of  person  to 
whom  it  came  mala  fide — Assumpsit^  when 
maintainable —  When  promise  is  presumed  on 
the  part  of  bailee  in  such  case. 

On  October  10, 1885,  S.  stole  from  H.  a  large  sum  of 
money,  $400  of  which  he  deposited  upoD  the  same  day 
with  6..  to  be  returned  to  him, or  upon  his  order.  6.  was 
not  aware  that  the  money  had  been  stolen,  but  while  it . 
was  still  in  bis  possession  was  notified  of  the  fact  by  the 
attorney  of  H.  Notwithstanding  this  notice,  he  after- 
wards paid  the  money  upon  the  order  of  S.  to  another 
person: 

Held,  that  an  action  of  assumpsit  could  be  maintained 
against  B.  by  H.  to  recover  the  money. 

It  was  the  duty  of  B.  to  hold  the  money  for  H.  under 
the  above  circumstances,  and  upon  satisfactory  proof  of 
ownership  to  pay  it  over  to  him.  From  the  existence  of 
that  duty  the  law  raised  an  implied  promise  by  B.  to  do  so. 

Assumpsit  (or  money  had  and  received  will  lie  by  the 
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true  owner  of  money  against  a  third  person  into  whose 
hands  it  came  mala  fitU^  proTided  its  identity  can  be 
traced  and  ascertained. 

Where  a  defendant  is  proven  to  have  in  his  hands 
money  of  the  plaintiff,  which  tx  aquo  et  bono,  he  ought 
to  refund,  the  law  conclusively  presumes  thit  he  has  pro- 
mised to  do  so,  and  the  jury  are  bound  to  find  accord- 
ingly ;  and  after  verdict,  thie  promise  is  presumed  to  have 
been  actually  proved. 

Error  to  the  Common  Pleas  of  Erie  County. 

Assumpsit,  by  W.  H.  Hindmarch  against  Ed- 
ward Hoffman  to  recover  the  sum  of  $400.  A 
narr,  in  assumpsit  with  the  common  counts  was 
filed,  to  which  defendant  pleaded  non  assumpsit ^ 
with  leave,  etc. 

ITie  case  was  tried  without  a  jury,  under  the 
Act  of  April  22,  1874,  before  Gunnison,  P.  J., 
who  found  as  follows : — 

**0n  the  morning  of  October  10,  1885,  one 
Richard  Savanack  stole  from  the  plaintiff,  in 
Buffalo,  New  York,  a  sum  of  money,  four  hun- 
•dred  dollars  of  which  upon  the  same  day  he  de- 
posited with  the  defendant,  to  be  returned  to 
him  or  upon  his  order. 

<<  There  was  no  allegation  that  the  defendant 
knew  the  money  was  stolen  at  the  time,  and  as  a 
fact  I  find  he  did  not  know  it.  He  was  after- 
wards notified  by  the  attorney  for  the  plaintiff 
that  the  plaintiff  claimed  the  money,  that  it  had 
been  stolen  from  him  by  Savanack,  and  after  this 
notice  he  paid  it,  upon  the  order  of  Savanack,  to 
Messrs.  Brundage,  Weaver  &  Bell,  of  Buffalo,  re- 
ceiving from  them  a  bond  to  indemnify  him 
against  any  liability  to  any  other  person  for  the 
money. 

<<Upon  his  refusal  afterwards  to  pay  the 
amount  to  the  plaintiff,  this  action  in  aasumpsit 
was  brought. 

**  CON<;XU§JON  OF  LAW. 

^^I  have  been  unable  to  find  any  authority 
sustaining  the  right  tb  maintain  assumpsit  in  a 
case  of  this  kind.  The  rules  governing  the  ac- 
tion are  well  established  and  require  that  there 
should  be  privitv  of  contract,  expressed  or  im- 
plied, between  the  parties  in  order  to  maintain 
it.  (Finney  v,  Finney,  16  Pa.  St.  380;  Wells 
V,  Stewart,  5  Binn.  325  ;  Allen  v.  Irwin,  i  S.  & 

R.  549.)  ...       ^ 

"  *  To  maintain  assumpsit,  pnvity  of  contract, 
either  express  or  implied,  is  necessary.  The 
mere  fact  of  one  man's  money  coming  into  the 
hands  of  another  does  not,  in  law,  raise  such  an 
implied  promise  as  will  sustain  an  action  there- 
for.* (Hooper  v.  Stott,  2  Chester  Co.  Rep. 
40.) 

** '  A  plaintiff  cannot  waive  a  tort  and  proceed 
in  assumpsit,  except  where  there  is  a  contract, 
either  express  or  implied.'    (Boyer  v.  Bullard, 


102  Pa.  St.  555 ;  Bethlehem  Borough  v.  Perse- 
verance Fire  Co.,  81  Id.  445.) 

**In  this  case  there  certainly  was  no  express 
promise  made  by  the  defendant  to  pay  the  money 
deposited  with  him  to  the  plaintiff.  The  express 
contract  on  the  contrary  was  that  he  should  re- 
pay it  10  Savanack,  who  deposited  it  with  him. 
There  being  such  an  express  promise,  it  cannot  be 
said  there  was  an  implied  promise  to  pay  it  to 
the  plaintiff.  Such  a  promise  would  be  incon- 
sistent with,  and  if  performed,  would  defeat  the 
performance  of  the  express  promise  to  pay  Sa- 
vanack. It  would  be  absurd  to  say  such  a  prom- 
ise could  be  implied  in  this  case. 

**  In  each  of  the  cases  cited  by  the  plaintiff^'s 
counsel  as  authority  for  this  action,  there  was  a 
promise  either  express  or  implied. 

"In  Lee  v.  Gibbons (14  S.  &  R.  105),  Ayci- 
nena  v.  Peries  (6  W.  &  S.  233),  and  McCaf- 
ferty  v.  Brady  et  ux,  (19  Weekly  Notes,  553), 
the  opinions  of  the  Court  show  that  the  decis- 
ions were  based  upon  expressed  promises. 

"  In  McAllister  v.  Hoffman  (16  S.  &  R.  147), 
and  Forscht  v.  Green  (53  Pa.  St.  138),  the  Su- 
preme Court  decided  that  money  bet  upon  an 
election  could  be  recovered  by  the  person  de- 
positing it  with  the  stakeholder,  if  demanded 
before  p)ayment  tb  the  winner,  on  the  ground 
that  such  a  bet,  being  prohibited  byiaw,  there 
was  an  implied  promise  on  the  part  of  the  stake- 
holder to  repay  the  money  to  its  legal  owner. 

*«  The  case  of  McCullough  v.  McCullough  (14 
Pa.  St.  295)  is  not  in  point.  It  was  there  de- 
cided that  *  when  one  takes  the  personal  prop- 
erty of  another,  the  owner  may  waive  the  tort 
and  maintain  assumpsit  for  its  value.'  But  this 
action  is  not  against  the  taker  of  the  money.  If 
it  were  against  Savanack,  the  principle  would 
apply.  In  that  case  the  law  would  imply  a  pro- 
mise to  repay. 

**  I  am  clearly  of  the  opinion  that  the  plaintifT 
cannot  recover  in  this  action.** 

Exceptions  filed  by  the  plaintiff  to  the  decis- 
ion of  the  Court  were  subsequently  dismissed  and 
judgment  entered  for  defendant ;  whereupon 
plaintiff  took  this  writ,  and  assigned  for  error 
the  finding  that  the  action  of  assumpsit  could 
not  be  maintained  upon  the  findings  of  fact,  and 
the  entry  of  judgment  for  defendant. 

Theodore  A,  Lamb  (  C  Z.  Baker  with  him), 
for  plaintiff  in  error. 

The  only  question  is,  whether,  when  money 
has  been  stolen  and  deposited  by  the  thief  with 
a  third  person  for  safe  keeping,  the  owner,  after 
notifying  the  bailee  of  the  facts  and  demanding 
his  money,  can  recover  it  in  an  action  of  assump- 
sit for  money  had  and  received.  For  authority 
that  this  action  can  be  maintained,  see — 
Clarke  v.  Shee  and  Johnson,  I  Cowper,  197. 
Mason  v,  Waite,  17  Mass.  560. 
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Sergeant  v.  Stryker,  32  Am.  Dec.  404  (I  Harr.  N. 

J.  464). 
aOreenleaf  on  £v.  22  102,  120. 
McCul lough  V*  McCullough,  14  Pa.  295. 
McAllister  v,  Hoffman,  16  S.  &  R.  147. 
FoTScht  V.  Green,  53  Pa.  138. 
Rohm  V.  Borland,  5  C^nt.  Rep.  562. 

S.  M,  BratTurdy  for  defendant  in  error,  relied 
principally  on  cases  cited  in  the  opinion  of  the 
Court  below. 

June  28, 1889.  The  Court.  This  case  hav- 
ing been  submitted  for  trial,  without  a  jury, 
according  to  the  provisions  of  the  Act  of  April 
22, 1874,  the  learned  President  of  the  Common 
Pleas  found  the  facts  substantially  as  follows : — 
«<  On  the  morning  of  October  10, 1885,  Richard 
Savanack  stole  from  plaintiff  in  Buffalo,  New 
York,  a  large  sum  of  money,  four  hundred  dol- 
lars of  which  he  afterwards,  on  same  day,  depo- 
sited  with  defendant,  to  be  returned  to  him  or 
upon  his  order.'* 

When  defendant  received  thie  money,  he  was 
ignorant  of  the  fact  that  it  had  been  stolen  from 
plaintiff  by  Savanack  ;  but,  while  it  was  still  in 
his  ]X)ssession  and  under  his  control,  he  was  noti- 
fied of  that  fact  by  plaintiff  *s  attorney,  and  that 
plaintiff  claimed  it  as  his  property.  Notwith- 
standing the  potice,  he  afterwards  paid  the  mo- 
ney, *•  upon  the  oxxier  of  Savanack,  to  Messrs. 
Brundage,  Weaver  &  Bell,  of  Buffalo,  receiving 
from  them  a  bond  to  indemnify  him  against  any 
liability  to  any  other  person  for  the  money." 
Afterwards,  upon  defendant's  refusal  to  pay  the 
amount  to  plaintiff,  this  action  of  assumpsit  was 
brought  to  recover  the  same. 

It  does  not  appear  to  have  been  even  question- 
ed in  the<^ourt  below,  that,  upon  the  established 
facts,  plaintiff  had  a  good  cause  of  action  ;  but, 
the  learned  Judge  was  of  opinion  that  he  could 
not  recover  in  the  present  form  of  action,  and  he 
accordingly  entered  judgment  for  defendant. 
His  conclusions  of  law  were  duly  excepted  to, 
and  they  now  constitute  the  specifications  of 
error  before  us. 

As  found  .by  the  learned  Judge,  the  money 
sued  for,  as  money  had  and  received  by  defend- 
ant to  the  use  of  plaintiff,  never  belonged  to 
Savanack,  nor  could  he  have  legally  recovered 
any  part  of  it.  On  the  contrary,  it  was  plaintiff  *s 
money,  stolen  from  him  by  Savanack,  and  by 
the  latter  left  with  the  defendant.  While  it  was 
thus  in  his  custody  and  under  his  control,  he  was 
fully  informed  of  the  theft,  and  also  that  plaintiff, 
as  owner  of  the  money,  claimed  it.  Under  these 
circumstances,  it  was  clearly  his  duty  to  hold  it 
for  plaintiff,  and,  upon  satisfactory  proof  of  ow- 
nership, to  pay  it  over  to  him.  From  the  exist- 
ence of  that  duty  the  law  raised  an  implied  pro- 
mise by  defendant  to  do  so ;  but,  in  disregard 
of  his  duty  in  the  premises,  he  paid  it  over,  on 


the  order  of  the  thief,  to  parties  who  had  no 
right  whatever  to  receive  it.  Justice  demands 
that  he  should  now  be  compelled  to  pay  the 
amount  to  the  rightful  owner ;  and  there  is  no 
good  reason  why  it  should  not  be  recovered  in 
the  present  form  of  action. 

In  Clark  v,  Shee  (2  Cowp.  197)  it  was  held 
that  case,  for  money  had  and  received,  will  lie 
by  the  true  owner  of  money  against  a  third  per- 
son into  whose  hands  it  came  mala  fide :  pro- 
vided its  identity  can  be  traced  or  ascertained. 
Referring  to  the  form  of  action  in  that  case,  Lord 
Mansfield  characterized  it  as  '<  a  liberal  action 
in  the  nature  of  a  bill  in  equity,  and,  if  under 
the  circumstances  of  the  case,  it  appears  that  the 
defendant  cannot  in  conscience  retain  what  is 
the  subject  matter  of  it,  the  plaintiff  may  well 
support  this  action." 

In  2  Greenl.  Ev.  (13  ed.)  sees.  102  and  120, 
the  principle  is  thus  stated  :  **  Where  the  defend- 
ant is  proven  to  have  in  his  hands  the  money  of 
plaintiff,  which  ex  cequo  et  bono  he  ought  to  re- 
fund, the  law  conclusively  presumes  that  he  has 
promised  to  do  so,  and  the  jury  are  bound  to 
find  accordingly,  and  after  verdict  the  promise  is 
presumed  to  have  been  actually  proved.*' 

^'  So,  if  money  of  the  plaintiff  has  in  any  other 
manner  come  to  the  defendant's  hands,  for  which 
he  would  be  chargeable  in  tort,  the  plaintiff  may 
waive  the  tort  and  bring  assumpsit  on  the  com- 
mon counts." 

Assumpsit  was  also  sustained  in  Mason  v. 
Waite  (17  Mass.  558),  upon  the  following  facts : 
bank  notes,  done  up  in  a  package,  were  delivered 
by  the  owner  to  a  carrier,  who,  without  author- 
ity, paid  them  to  a  third  party  for  a  loss  at  a  faro 
table.  In  an  opinion  sustaining  a  judgment  in 
favor  of  the  owner  of  the  notes  against  the  party 
to  whom  they  were  thus  paid,  the  Chief  Justice 
after  remarking  that  trover  would  have  been  the 
better  action,  but  for  the  difficulty  of  identifying 
bank  notes,  said:  **We  dp  not  see,  however, 
why  the  action  for  money  had  and  received  will 
not  lie.  The  notes  were  paid  and  received  as 
money,  and  as  to  any  want  of  privity  or  any  im- 
plied promise,  the  law  seems  to  be  that  where 
one  has  received  money  of  another,  and  has  not 
a  right  conscientiously  to  retain  it,  the  law  im- 
plies a  promise  that  he  will  pay  it  over." 

The  defendant,  in  the  case  at  bar,  did  not 
better  his  position  by  improperly  handing  over 
the  money  in  question,  to  those  who  had  no  right 
whatever  to  receive  it,  after  he  knew  it  had  been 
stolen  and  that  plaintiff  was  its  true  owner. 

The  undisputed  facts  connected  with  his  pos- 
session of  the  money,  immediately  before  he 
parted  with  it,  are  quite  sufficient  to  raise  such  an 
implied  promise  as  will  support  assumpsit.  We 
are  therefore  of  opinion  that  the  Court  erred  in 
not  entering  judgment  in  favor  of  plaintiff  for  the 
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amount  claimed,  viz :  four  hundred  dollars  with 
interest  from  May  24,  1886,  the  time  suit  was 
commenced  before  the  City  Recorder. 

Judgment  reversed  and  judgment  is  now  en- 
tered in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  four  hundred  dollars  with  interest 
from  May  24,  1886,  and  costs. 

Opinion  by  Sterrett,  J. 

H.  c.  o. 


July  *SS,  III.  May  21, 1889. 

Hohman'fl  Appeal. 

Sa/f  of  real  estate  by  sheriffs  subject  to  a  mort- 
gage— Evidence — Inquisition  in  case  of  habit- 
ual drunkard — Costs  ^ 

When  the  sheriflT'i  Tendee  of  real  estate  assumes  a 
mortgage  debt  by  giving  bis  own  mortgage  for  the  same 
amount,  and  thereupon  the  original  mortgage  is  marked 
«  paid  and  satisfied"  by  the  mortgagee,  it  is  not  error  in  an 
Auditor  to  find  that  the  property  was  sold  subject  to  the 
mortgage. 

The  decree  of  the  Court  upon  the  account  of  the  com- 
mittee of  an  habitual  drunkard,  ordering  payment  of  the 
balance  due  the  committee,  is  in  the  nature  of  a  final  de- 
cree in  equity  for  the  payment  of  money. 

Such  a  decree  or  order  has  all  the  effect  of  a  lien  from 
tlie  date  of  its  entry  in  the  judgment  dodcet,  and  is  entitled 
to  participate  in  distribution  in  its  proper  order. 

Appeal  from  the  decree  of  the  Common  Pleas 
of  Lancaster  County  distributing  the  proceeds  of 
the  sheriflf's  sale  of  the  real  estate  of  Simon 
Single. 

The  following  ^tcts  were  found  by  the  Audi- 
tor (Daniel  G.  Baker,  Esq.),  appointed  to  dis- 
tribute  the  proceeds  of  the  sheriff's  sale :  In 
1882  Simon  Single  was  the  owner  of  a  lot  of 
ground  at  the  comer  of  Marietta  Avenue,  and 
West  Orange  Street,  in  the  city  of  Lancaster,  on 
which  lot  was  erected  a  two  story  brick  dwelling 
house  with  back  buildin]gs«  About  March  i, 
1882,  Single  began  to  erect  a  two«story  double 
brick  dwelling  house  on  the  portion  of  the  lot 
fronting  on  Marietta  Avenue.  The  whole  of  this 
property  was  covered  by  a  mortgage  given  by 
Single  to  the  trustees  of  the  Orphans'  Asylum 
of  Lancaster  for  I2800,  dated  and  recorded 
March  31,  1882.  On  August  22,  1882,  a  me- 
chanic's lien  was  filed  by  Sprecher  and  Pfeiffer 
against  the  building  erected  on  the  portion  of 
the  lot  fronting  on  Marietta  Avenue,  amounting 
to  $30.22  for  slate  furnished,  etc.  Before  these 
buildings  were  completed,  on  account  of.certain 
difficulties,  Single  left  his  family,  and  went  to 
Illinois,  and  on  September  7,  1882,  his  wife  pre- 
sented her  petition  to  the  Court  of  Common 
Pleas  of  Lancaster  County  alleging  that  he  was 
an  habitual  drunkard,  and  asking  that  an  inquest 


be  awarded.  The  inquisition  was  held  in  his 
absence,  and  without  personal  service,  and  he 
was  found  to  be  an  habitual  drunkard.  The  case 
was  so  far  proceeded  with  that  Frank  PfeifTer 
was  appointed  committe,  and  duly  entered  his 
bond  as  si)ch  committee.  An  order  of  sale  of 
the  real  estate  was  granted  on  the  committee's 
petition  for  the  payment  of  debts,  but  the  terms 
of  sale  were  not  complied  with.  An  alias  order 
of  sale  was  then  granted  on  November  11,  1884, 
but  before  the  sale  took  place  Single  returned 
from  Illinois,  traversed  the  inquisition,  and  on 
April  26,  18JS6,  the  jury  found  that  he  was  not 
an  habitual  drunkard.  He  then  borrowed  from 
John  A.  Hohman  $1000  on  his  judgment  note 
which  was  entered  May  11,  1886,  for  the  pur- 
pose of  paying  his  debts. 

On  February  17,  1886,  the  Court  granted  a 
rule  to  show  cause  why  the  expenses  incurred 
by  the  committee  should  not  be  paid  out  of 
Simon  Single's  estate,  which  rule  was  made  ab- 
solute on  April  17,  1886,  and  execution  directed 
to  issue  for  I225.62  with  interest  from  April  17, 
1886,  and  costs.  On  June  11,  1886,  a  rule  was 
taken  to  show  cause  why  the  entry  of  this  decree 
on  the  judgment  docket  should  not  be  stricken 
oflf,  but  was  afterward  discharged  by  the  Court. 
The  Court  awarded  exepition  on  the  above  de- 
cree for  costs,  and  under  this  execution  the  fund 
in  dispute  was  realized,  and  paid  into  Court. 
At  the  sheriff's  sale,  one  of  the  trustees  of  the 
Orphans'  Asylum  gave  notice  that  the  property 
would  be  sold  subject  to  the  mortgage  of  $2800 
held  by  trustees.  The  property  was  bought  by 
John  A.  Hohman,  a  judgment  creditor,  for  $575, 
who  afterwards  had  the  mortgage  of  $2800  satis- 
fied of  record,  and  gave  another  mortgsvge  of  the 
same  amount  to  the  trustees  of  the  Orphans' 
Asylum. 

The  Auditor  awarded  the  fund,  first,  to  the 
claim  of  Sprecher  and  Pfeiffer,  then  to  the  pay- 
ment of  the  costs  of  inquisition,  and  the  balance 
to  the  Hohman  judgment 

The  report  was  referred  back  to  the  Auditor 
to  find  the  curtilage  to  the  property  covered  by 
the  mechanic's  lien  of  Sprecher  and  Pfeiffer,  and 
to  ascertain  the  value  thereof.  The  value  of  this 
property  was  fixed  by  the  Auditor  at  $1050,  and 
the  scheme  of  distribution  set  out  in  his  original 
report  adopted. 

John  A.  Hohman  6led  exceptions  to  this  re* 
port  alleging  error  in  the  Master's  finding  that 
the  real  estate  was  sold  by  the  sheriff  subject  to 
the  $2800  mortgage;  in  not  fincjing  that  the 
f 2800  mortgage  was  discharged  by  the  sheriff's 
sale  as  to  the  property  covered  by  Sprecher  and 
Pfeiffer's  lien,  and  in  not  awarding  the  balance 
of  the  fund  after  the  payment  of  this  lien  to  the 
payment  of  the  mortgage  \  in  awarding  pay- 
ment of  the  costs  of  inquisition ;  in  not  award* 
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ing  the  fond  for  distribution  first  to  the  lien  of 
Sprecher  and  Pfeiffer,  second  to  the  $2800 
mortgage,  and  third  to  the  judgment  of  John  A. 
Hohman ;  and  in  awarding  interest  on  the  com- 
mittee's costs  of  inquisition  from  April  17, 1886. 

These  exceptions  having  been  dismissed,  Hoh- 
man took  this  appeal  assigning  for  error  the 
dismissal  of  the  above  exceptions. 

CharUs  I.  Landis  and  D.  G.  Eshlemauy  for 
appellant. 

The  sheriff  cannot  affect  the  rights  of  lien 
creditors  by  prescribing  his  terms  of  sale ;  he  is 
the  mere  agent  of  the  law  in  effecting  the  sale. 
Devine'i  Appeal,  6  Casey,  348. 

The  question  of  costs  in  an  inquisition  is  to  be 
determined  by  the  Court  upon  the  final  decree. 
Act  of  June  13,  1836,  P.  L.  595. 
Act  of  April  16,  18^9,  Id.  663. 
Clark'5  Case,  10  Harris,  466. 
Groves's  Appeal,  18  Smith,  143. 
Wright's  Appeal,  8  Barr,  57. 

B.  C,  Kready  and  A.  /.  Eberly^  for  appellee. 

Under  the  Act  of  1849,  the  Court  may  decree 
the  payment  of  costs  in  such  proportions  as  the 
jusuce  of  the  case  may  require,  and  such  decree 
may  be  enforced  by  execution. 

Wier  V,  Myers,  10  Casey,  577. 
Clark's  Case,  10  Harris,  466. 
Hassenplug's  Appeal,  10  Out.  527. 
Seibert's  Appeal,  7  Harris,  49. 

June  7,  1889.  The  Court.  The  subject  of 
complaint  in  the  first  and  second  specifications  is 
the  finding  of  fact  that  the  real  estate  of  Simon 
Single,  the  proceeds  of  which  is  the  fund  for 
distribution y  was  sold  subject  to  the  $2800  mort- 
gage in  favor  of  the  Orphans'  Asylum. 

It  is  a  mistake  to  suppose  there  was  no  evi- 
dence before  the  Auditor  to  justify  him  in  find- 
ing that  fact.  In  addition  to  other  testimony 
tending  to  prove  that  the  property  was  sold  sul> 
ject  to  the  mortgage,  it  was  clearly  shown  that 
shortly  after  the  ^e,  appellant,  who  was  the 
sheriff's  vendee,  assumed  the  mortgage  debt  by 
giving  his  own  mortgage  for  same  amount,  and 
Uiereupon  the  original  mortgage  was  marked 
''paid  and  satisfied  by  the  mortgagee,  on  the 
record  thereof."  That  transaction,  on  its  face, 
is  whdly  inconsistent  with  his  present  con* 
tention  that  the  property  was  sold  clear  of  the 
mortgage.  If  it  was  so  sold,  why  did  he  assume 
the  payment  of  the  mortgage  debt,  as  the  evi- 
dence ^hows  he  did  ? 

In  view  of  all  the  evidence  as  to  what  occurred 
at  the  time  of  sale,  as  well  as  afterwards,  there 
was  no  error  in  finding  as  complained  of.  The 
first  and  second  specifications  are  therefore  dis- 
missed without  further  notice. 

The  thind  and  fifth  specifications  relate  to  the 
costs  of  inquisitions,  etc.,  I325.26,  which  the 
Court  of  Common  Pleas,  by  its  decree  of  April 


17,  1886,  ordered  to  be  paid  by  the  estate  of 
said  Simon  Single. 

The  proceedings,  which  led  to  the  making  of 
that  order  or  decree,  were  substantially  as  follows : 
In  1882,  Simon  Single,  by  inquisition  duly 
taken,  was  found  to  1^  an  habitual  drunkard/ 
Francis  Pfeiffer,  the  appellee,  was  appointed  com- 
mittee of  his  person  and  estate  and  gave  bond 
with  sureties  in  $15,800.  In  June,  1884,  the 
Court  ordered  a  sale  of  the  habitual  drunkard's 
real  estate,  to  which  the  committee  made  return, 
in  November  following,  that  the  property  re- 
mained unsold  for  want  of  bidders.  An  alias 
order  was  thereupon  issued  to  sell  on  December 
I,  1884,  at  seven  o'clock  P.  M.  On  that  day, 
before  the  hour  of  sale,  a  traverse  of  the  inqui- 
sition was  filed  on  behalf  of  the  alleged  habitual 
drunkard,  and  subsequently  an  order  was  made 
staying  the  sale  until  the  traverse  was  disposed 
of.  That  was  done  on  April  26',  1886,  by  the 
verdict  of  a  jury  finding  that  the  traversor  «« is 
not  an  habitual  drunkard."  In  the  meandme 
Pfeiffer,  the  committee,  having  become  satisfied 
that  the  traversor  was  capable  of  managing  his 
own  estate,  determined  not  to  resist  the  traverse 
and  ceased  to  act  as  committee.  He  accordingly 
presented  to  the  Court  an  itemized  account  of 
costs  and  expenses  incurred  by  him  as  committee, 
etc.,  and  asked  the  Court  to  approve  the  same  and 
order  payment  thereof  out  of  the  estate  of  said 
Simon  Single.  The  result  was  the  decree  of 
April  17,  1886,  above  mentioned,  which  on  April 
22,  1886,  was  entered  on  the  judgment  docket. 
Afterwards  the  Court  awarded  execution  thereon, 
by  virtue  of  which  the  real  estate  of  Simon  Single  ' 
was  levied  on  and  sold.  The  proceeds  of  that 
sale  constitutes  the  fund  for  distribution. 

The  presentation  of  the  committee's  account 
and  the  action  of  the  Court  thereon  were  mani- 
festly intended  as  a  final  settlement;  and  the 
decree  ordering  payment  of  the  balance  due  him 
is  in  the  nature  of  a  final  decree  in  equity  for 
the  payment  of  money.  •  It  had  all  the  effect  of  a 
lien  from  the  date  of  entry  in  the  judgment 
docket.  In  Vincent  v.  Watson  (40  Pa.  306),  it 
was  held  that  the  balance  due  a  committee  of  an 
habitual  drunkard,  as  per  his  account  filed  and 
confirmed  by  the  Court  of  Common  Pleas,  be- 
comes a  debt  of  record,  the  settlement  of  the 
account  being  in  the  nature  of  a  decree  in  chan- 
cery. Our  Act  of  March  29,  1859,  provides 
that  decrees  for  the  payment  of  money  shall  be 
a  lien  on  the  real  estate  of  the  defendants  or 
debtors  named  in  the  decree,  in  like  manner  and 
with  the  same  force  and  effect  as  the  lien  of 
judgments  rendered  by  common  law  Courts,  and 
shall  be  entered  in  like  manner  in  the  judgment 
docket  of  the  proper  county.  (Purdon,  601, 
pi.  68.) 

The  order  in  question,  being  clearly  in  the 
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nature  of  a  decree  in  equity,  and  having  been 
entered  in  the  judgment  docket,  became  a  lien, 
from  that  date,  entitled  to  participate  in  the 
distribution  in  its  proper  order.  It  was  never 
reversed  or  modified.  When  the  Court  ordered 
execution  to  issue  thereon,  a  writ  of  error  to  the 
execution  was  taken,  but  that  appears  to  have  been 
non  prossed  in  this  Court.  As  a  decree,  having 
the  force  and  effect  of  a  judgment  duly  entered  in 
the  judgment  docket,  it  remained  undisturbed 
and  unsatisfied  at  the  date  of  the  sheriffs  sale, 
and  being  prior  in  date  to  appellant's  judgment, 
it  was,  of  course,  entitled  to  be  paid  in  full,  in 
preference  to  his. 

From  what  has  been  said  it  follows  that  the 
fourth  specification  cannot  be  sustained. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  appellant. 

Opinion  by  Sterkett,  J.  h.  s.  p.  n. 


July  'SS,  127.  May  7, 1889. 

Short  V.  Messenger. 

Case — Action   of^WIien    it   lies — Evidence — 
Principal  and  agent — Notice  to  agent. 

In  June,  1881,  A.  etal,  sold  to  B.  all  the  timber  on  cer- 
tain tracts  of  land  at  certain  prices  per  cubic  foot,  pay- 
ments to  be  as  follows :  «  ^00  to  be  pnid  in  Bve  months 
from  date,  and  the  balance  when  the  timl)er  is  sold,  A.  et 
aL  to  hold  their  interest  in  said  timber  until  they  receive 
payment  therefor.**  In  January,  1882,  A.  et  ai.  sold  the 
land  in  question  to  C,  subject  to  the  above  contract  with 

B.  In  an  action  on  the  case  brought  by  B.  against  C.  to 
.  recover  damages  for  removing  some  of  the  above  timber, 

C.  claimed  that  B.  had  unreasonably  delayed  removing  the 
timber,  that  the  timber  was  deteriorating  in  value,  and  of- 
fered evidence  to  prove  a  notice  to  B  's  father,  who  it  was 
proved,  both  by^.'sand  C.*s  witnesses,  had  superintended 
B.*s  work,  to  finish  taking  the  timber  or  C.  would  take  it. 
This  evidence  was  rejected.  The  Court  refused  to  charge 
that  this  action  on  the  case  could  not  be  sustained,  and 
also  refused  to  charge  that  if  the  jury  believe  from  the  evi- 
dence  that  B.  abandoned  the  job,  C.  was  justified  in  taking 
off  the  timber,  and  would  not  be  liable  in  damages  there- 
for.    Verdict  and  judgment  for  B.     On  writ  of  error: 

ffeid,  while  the  question  was  not  entirely  free  from 
doubt,  the  Supreme  Court  was  not  prepared  to  say  that  this 
action  on  the  case  would  not  lie. 

Held^  also,  that  it  was  error  to  refuse  to  admit  the  evi- 
dence  of  notice  to  B.*s  father. 

Heid,  further,  that  if  there  was  evidence  to  prove  that 
B.  had  abandoned  his  contract,  the  Court  should  have 
charged,  as  requested,  that  if  the  jury  believed  that  B. 
abandoned  the  job,  C.  was  justified  in  taking  off  the  tim- 
ber, and  would  not  be  liable  therefor. 

Where  the  trial  Judge  refuses  a  point  based  upon  the 
finding  by  the  jury  of  a  certain  fact,  and  does  not  give  his 
reasons  for  so  doing,  the  Supreme  Court  will,  on  writ  of 
error,  presume  that  the  point  was  refused  because  it  was 
not  considered  good  as  a  question  of  law,  and  not  because 
there  was  no  evidence  to  support  such  a  finding  of  fact 

Error  to  the  Common  Pleas  of  Elk  County. 
Case,  by  George  D.  Messenger,  Jr.,  against 


Samson  Short,  to  recover  damages  for  taking  and 
converting  to  his  own  use  some  cut  timber  be- 
longing to  the  plaintiff. 

At  the  trial,  before  Mayer,  P.  J.,  the  follow- 
ing facts  appeared:  On  June  23,  1881,  G.  A. 
Carrier  and  others  owning  certain  lands  in  Elk 
County,  entered  into  a  contract  of  sale  with  G, 
D.  Messenger,  Jr.,  as  follows  : — 

The  party  of  the  fimt  part  agreeing  to  bargain,  sell,  or 
convey  to  the  party  of  the  second  part  all  the  down  tim> 
ber,  both  pine  and  hemlock,  on  their  "Toby  Tracts," 
that  lies  within  one-fourth  mile  of  Toby  Creek,  at  the  fol- 
lowing prices :  All  the  pine  timber  that  will  make  once 
and  one-fourth  timber  to  be  five  cents  per  cubic  foot ;  and 
that  which  is  too  small  to  make  sauare  timber  to  be  cut  in 
saw  logs  and  the  price  to  be  five  dollars  per  M.  feet ;  and 
all  the  hemlock  timber  that  will  make  once  and  one-half 
timber  to  be  one  cent  per  cubic  foot,  and  such  as  is  too 
small  for  square  timber  to  be  cut  in  logs,  the  price  to  be 
forty  cents  per  M.  feet. 

In  consideration  of  which  the  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part  the  aforesaid 
prices  for  the  aforesaid  timber,  four  hundred  dollars,  to 
be  paid  in  five  months  from  date,  and  the  balance  wlien 
the  timber  is  sold,  the  party  of  the  first  part  to  hold 
their  interest  in  said  timber  until  they  receive  payment 
therefor. 

On  January  20,  1882,  Carrier  and  the  others 
sold  both  tracts  of  land  to  Samson  Short,  for 
^39,600,  the  contract  of  sale  containing  the 
following  clause : — 

This  sale  made  subject  to  the  contract  between  G.  A. 
Carrier  et  ai.  of  the  first  part,  and  G  D.  Messenger,  of 
the  other  part,  dated  the  3d  day  of  June,  A.  D.  1881,  for 
the  sale  and  purchase  of  the  down  limber,  which  contract 
is  hereby  assigned  by  the  said  parties  of  tfie  first  part 
hereto  to  the  said  Sampson  Short,  and  the  amount  here> 
tofore  received  by  the  said  parties  of  the  first  pan  from 
said  Messenger,  to  wit :  The  sum  of  four  hundred  dollars, 
is  to  be  credited  on  the  consideration  of  this  agreement : 
The  said  parties  of  the  first  part  to  make,  execute,  and  de- 
liver a  deed  for  the  above  two  warrants  of  land  on  or 
before  the  first  day  of  June,  A.  D.  1882,  upon  compliance 
with  the  terms  and  agreements  and  covenants  to  be  done 
and  kept  on  part  of  the  said  Sampson  Short,  as  herein- 
after stipulated. 

Messenger,  Jr.,  rafted,  ran  to  market,  and  sold 
timber  amounting  in  value  to  I322.38.  He 
never  paid  any  further  sum  on  the  contract.  The 
timber  was  not  all  taken  off,  and  in  the  spring  of 
1883  Short,  claiming  that  the  timber  was  deterio- 
rating in  value,  and  that  Messenger,  Jr.,  was  not 
complying  with  the  contract,  took  and  cut  some 
of  the  timber,  and  the  plaintiff  then  brought  this 
action. 

The  defendant  claimed  that  he  had  requested 
Geo.  D.  Messenger,  Sr.,  plaintiff's  father,  who 
had  charge  of  the  work,  to  6nish  taking  the  tim* 
ber,  and  Messenger,  Sr.  had  replied:  **Well 
he  told  me  repeatedly  that  there  was  no  money 
in  it  for  him ;  lost  money  in  what  he  did  take 
off;  if  father  could  make  any  money  out  of  it  he 
was  welcome  to  do  so." 

The  defendant  offered  to  prove  that  he  gave 
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noiice  to  George  D.  Messenger,  Sr.,  who  was 
the  agent  of  the  plaintiff,  and  who  under  the 
evidence  in  this  case,  did  all  the  business  in  re- 
lation to  that  timber  matter,  and  who  was  there 
upon  the  premises  at  the  time  carrying  on  the 
business,  to  take  off  this  timber  at  once  or  pro- 
ceed to  take  it  off  as  fast  as  possible ;  that  the 
timber  was  spoiling,  and  that  if  he  didn't  do  it, 
that  he.  Short,  the  defendant,  would  be  compelled 
to  take  it  off  himself— all  there  was  left  fit  for  use. 

Objected  to  by  plaintiff,  because:  (i)  *' We 
controvert  the  fact  that  he  was  such  general 
agent,  if  notice  to  the  general  agent  would  be 
sufficient  as  would  be  notice  to  the  plaintiff." 
(2)  .*«  We  object  to  it  because,  in  a  case  like 
this,  even  notice  to  the  general  agent  would  not 
affect  the  principal.  I  said  we  controverted  the 
facts,  or  that  we  deny  the  facts,  because  we  do 
not  agree  to  the  facts  as  they  say."  Objection  sus- 
tained and  evidence  rejected.     Exception. 

The  defendant  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

(i)  That  under  the  pleadings  and  facts,  as 
they  appear  in  evidence,  an'  action  on  the  case 
cannot  be  sustained.  Answer.  *«  This  point 
is  refused." 

(2)  That  by  the  contract  between  the  plaintiff 
and  Carriers,  the  plaintiff  acquired  no  such  in- 
terest in  the  timber  as  would  enable  him  toi 
maintain  any  form  of  action  against  the  owner  of 
the  land  for  the  timber  until  by  the  terms  of  the 
agreement  the  owner  of  the  land  had  been  fully 
paid  for  the  same,  and  there  being  no  evidence 
of  payments  or  tender  of  payment  according  to 
the  terras  of  the  contract,  the  verdict  must  be  for 
the  defendant.  Answer,  "This  point  is  re- 
fused." 

(3)  That  the  action  of  case  lies  to  recover 
damages  which  are  consequential  in  their  nature 
and  directly  connected  with  some  act  or  omis- 
sion of  the  defendant,  but  not  for  damages  which 
are  the  direct  result  of  an  act  and  expected  to 
follow  therefrom,  or  the  immediate  object  of  such 
act,  and  under  the  facts  in  this  case  there  are  no 
damages  shown  of  such  a  nature  as  will  sustain 
an  action  of  trespass  on  the  case.  Answer, 
"This  point  i6  refused." 

(6)  That  the  timber  being  down,  if  the  jury 
believe  that  the  plaintiff  was  dilatory  or  negligent 
in  getting  the  same  off  or  for  market,  the  de- 
fendant would  be  justified  in  rescinding  the  agree- 
ment and  cutting  and  taki^ig  the  same  for  his 
own  protection,  especially  after  having  notified 
the  plaintiff  to  take  off  said  timber.  Answer, 
"  This  also  is  refused." 

(7)  That  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  abandoned  the  job,  the  defend- 
ant was  justified  in  taking  off  the  timber  and 
would  not  be  liable  in  damages  therefor.  Ans- 
wer. *<  This  point  is  refused." 


(9)  That  if  the  jury  find  from  the  evidence  in 
this  case  that  by  reason  of  the  negligence  or  non- 
fulfilment  of  the  contract  by  the  plaintiff,  the  de- 
fendant has  suffered  damages,  he,  the  defendant, 
is  entitled  to  recoup  the  same  against  any  claims 
of  the  plaintiff.  Answer,  **  This  point  is  refused 
because  there  is  no  evidence  going  to  show  that 
the  defendant  has  suffered  any  damages  by  reason 
of  the  negligence  or  non-fulfilment  of  the  con- 
tract by  the  plaintiff." 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows : — 

**  The  timber  consisted  principally  of  hemlock, 
in  the  proportion  of  one-fourth  pine  and  three- 
fourths  hemlock.  ...  By  the  terms  of  the  agree- 
ment between  the  Carriers  and  Messenger  no  time 
was  fixed  for  the  removal  of  the  timber.  In  order 
that  the  right  of  Messenger  to  remove  this  tim- 
ber might  be  terminated,  it  was  the  duty  of  the 
Carriers  or  their  assignee,  Short,  to  give  notice  to 
Messenger  to  remove  the  timber  within  a  reason- 
able time  after  notice;  and,  in  case  Messen- 
ger neglected  or  refused  compliance  with  such 
notice.  Short  could  declare  his  right  of  removal 
ended  and  proceed  to  remove  the  timber  himself. 
But  there  is  no  evidence  in  this  case  going  to 
show  that  Messenger,  the  plaintiff,  was  ever  noti- 
fied by  Short  to  remove  the  timber.  Consequent- 
ly Short  could  not  remove  the  timber  and  appro- 
priate it  to  his  use  without  accounting  for  what- 
ever the  value  of  this  timber  may  b^e,  if,  after 
deducting  the  contract  price  that  Messenger  was 
to  pay  for  the  timber  that  was  taken  off  by  him, 
as  well  as  that  which  was  taken  off  by  Short,  any- 
thing is  due  to  Messenger." 

Verdict  for  the  plaintiff  for  $606.46  and  judg- 
ment thereon;  whertupon  the  defendant  took 
this  writ  assigning  for  error  the  rejection  of  the 
above  evidence,  the  answers  to  points,  and  the 
portions  of  the  charge  of  the  Court  above  set 
forth. 

George  A,  Rathbun  iuid  S,  M,  Brainerd,  for 
plaintiff  in  error. 

Charles  H.  McCauley  (^John  G.  Hail  with 
him),  for  defendant  in  error. 

May  27,  1889.  The  Court.  While  the 
question  is  not  entirely  free  from  doubt  we  are 
not  prepared  to  say  that  an  action  on  the  case 
will  not  lie  in  this  instance.  It  is  clear  that  both 
the  plaintiff  and  the  defendant  had  an  interest  in 
the  timber  which  is  the  subject  of  this  con tro- 
'versy.  It  is  true  the  interest  and  rights  of  the 
plaintiff  below  were  paramount  to  those  of  the 
defendant,  yet  the  fact  remains  that  each  had  an 
interest,  and  1  do  not  see  how  an  action  of  tres- 
pass would  lie  by  one  against  the  other.  The 
objection  is  purely  technical,  and  while  this 
suit  was  commenced  prior  to  the  Procedure  Act 
of  1887,  we  must  consider  an  objection  to  the 
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form  of  action  in  the  light  of  that  legislation. 
Aside  from  this  an  Appellate  Court  is  slow  to 
reverse  for  an  error  in  the  form  of  action  after  a 
trial  upon  the  merits. 

The  defendant's  seventh  point  called  upon  the 
Court  to  instruct  the  jury  **  that  if  the  jury  be* 
lieve  that  the  plaintiff  abandoned  the  job,  the 
defendant  was  justified  in  taking  off  the  timber 
and  would  not  be  liable  in  damages  therefor.'* 
The  Court  refused  this  point.  I  do  not  under- 
stand it  to  have  been  refused  because  there  was 
no  evidence  to  sustain  it.  The  learned  Judge 
does  not  say  so,  while  in  his  answer  to  the  defend* 
ant's  ninth  point  he  expressly  puts  his  refusal  to 
affirm  upon  the  ground  that  th^re  was  no  evi- 
dence to  sustain  the  point.  The  seventh  point 
was  well  put  as  a  matter  of  law,  and  if  there  was 
no  evidence  that  the  plaintiff  had  abandoned  the 
job,  the  refusal  of  the  point  might  well  have 
been  put  upon  that  ground.  It  is  no  slight 
matter  for  us  to  go  through  193  pages  of  testis 
mony  to  see  if  there  was  evidence  of  abandon- 
ment by  the  plaintiff,  and  if  the  learned  Judge 
below,  who  must  have  known  how  this  matter 
stood,  does  not  say  so,  we  have  a  right  to  pre- 
sume the  point  was  refused  because  it  was  not 
good  as  a  question  of  law.  And  from  this  there 
was  some  evidence  which  the  jury  might  infer  an 
abandonment. 

If  there  was  error  in  that  portion  of  the  charge 
in  which  the  learned  Judge  said,  "  The  timber 
consisted  principally  of  hemlock,  in  the  propor- 
tion of  one- fourth  pine  and  three-fourths  hem- 
lock," it  will  doubtless  be  corrected  upon  another 
trial. 

We  think  it  was  error  to  reject  the  offer  of 
evidence  referred  to  in  the  last  specification.  If, 
as  the  defendant  offered  to  prove,  he  **gave 
notice  to  George  D.  Messenger,  Sr.,  who  was  the 
agent  of  the  plaintiff,  and  who,  under  the  evi- 
dence in  this  case,  did  all  the  business  in  relation 
to  that  timber  matter,  and  who  was  there  upon  the 
premises  at  the  time  of  carrying  on  the  business, 
to  take  off  this  timber  at  once,  or  proceed  to 
take  it  off  as  fiaist  as  possible ;  that  the  timber 
was  spoiling,  and  that  if  he  did  not  do  it  he. 
Short,  the  defendant,  would  be  compelled  to 
take  it  off  himself— all  there  was  fit  for  use,"  it 
would  be  a  good  defence.  It  is  true  the  offer 
was  objected  to  by  the  plaintiff  because  he  con- 
troverted the  hcts  on  which  the  point  was  predi* 
cated.  Had  the  facts  assumed  in  the  point 
depended  upon  the  defendant's  evidence  the 
objection  would  have  been  well  taken.  Such  is 
not  the  case,  however.  It  appears  from  the 
testimony  of  the  plaintiff  himself  that  George  D. 
Messenger,  Sr.,  was  the  agent  upon  the  ground, 
and  had  the  whole  charge  of  this  timt^r  busi- 
ness. The  plaintiff  was  seldom  on  the  ground 
himself,  and  in  his  absence  his  father,  George 


D.  Messenger,  Sr.,  represented  him.  This  fully 
appears  by  the  following  question  and  answer : 
Q.  '*  Now  tlien,  was  there  any  limit  to  his 
power  to  represent  you  in  your  business  up  there 
about  that  business,  as  to  cutting  timber,  or  to 
see  whether  it  was  gotten  out?"  A.  *'  I  don't 
know  that  there  was  in  that  respect."  If  the 
notice  referred  to  was  given  upon  the  premises, 
to  the  plainttff^s  managing  agent,  we  are  unable 
to  see  why  such  filet  should  not  have  gone  to  the 
jury.  The  notice  wa&  as  to  a  matter  directly 
relating  to  the  business.  In  such  case  a  notice 
to  die  agent  would  have  been  notice  to  his  prin- 
cipal. The  defendant  was  not  bound  to  lie  by 
and  see  die  timber  rot  upon  the  ground.  The 
taking  of  it  off  had  already  been  greatly  delayed. 
It  had  been  going  on  through  1881,  1882,  and 
part  of  1883.  It  is  a  matter  known  to  every 
one  that  timber,  and  especially  hemlock  timber, 
soon  decays  and  becomes  unmerchantable  when 
left  to  lie  upon  the  ground.  And  it  is  a  question 
whether  allowing  timber  to  lie  and  rot,  if  the  fact 
be  so,  would  not  be  some  evidence  of  an  aban- 
donment of  the  contract,  as  set  forth  in  the  de- 
fendant's seventh  point. 

We  notice  no  error  in  the  remaining  assign- 
ments. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  C.  J.  c.  k.  z. 


Jan.  *89,  lai.  March  28,  1889. 

Seither  v.  Phila.  Traction  Co. 

Damages — Liability  fdr-^Joint  trespass — Re* 
lease  of  one  joint  tortfeasor. 

While  separate  suits  may  be  brought  against  several  de- 
fendants for  a  joint  trespass,  and  there  may  be  a  recovery 
against  each,  yet  the  plaintiff  can  have  but  one  satisfac- 
don. 

Where  satisfaction  for  injuries  sustained  has  actually 
been  received,  the  cause  of  action  is  discharged.  • 

Where  a  person  injured  by  a  collision  between  cars  of 
two  railway  companies  executes  a  release  to  one  of  the 
companies,  he  cannot  recover  from  the  other. 

Error  to  the  Common  Pleas  No.  i,  of  Phila* 
delphia  County. 

Case,  by  Frederick  W.  Seither  against  the 
Philadelphia  Traction  Company  to  recover 
damages  for  personal  injuries. 

The  following  facts  appeared  at  the  trial,  before 
BiDDLE,  J. :  On  February  23,  1887,  Frederick 
W.  Seither,  while  a  passenger  on  a  car  of  the 
People's  Passenger  Railway  Company  in  the 
city  of  Philadelphia,  was  injured  in  a  collision 
between  the  car  in  which  he  was  riding  and  a 
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car  of  the  Philadelphia  Traction  Company.  He 
then  brought  suit  against  each  of  these  companies 
to  recover  damages  for  the  injuries  sustained  by 
him  in  the  collision. 

The  suit  against  the  People's  Company  was 
first  tried  and  resulted  in  a  verdict  of  |i4,ooo 
for  the  plaintiff.  The  Court,  however,  granted 
a  new  trial,  and  subsequently,  on  February  23, 
18S8,  the  following  release  was  executed  by 
Seither  to  the  People's  Coni|>any  in  considera- 
tion of  the  payment  of  |6ooo  — 

Know  aU  mt4n  by  thtse  presenis,  that,  whereas  on  the 
twenty  third  day  of  February,  1887,  ^  Fourth  and  Market 
streeu  in  the  city  of  Philadelphia,  Frederick  W.  Seither 
wa<i  a  pastsenger  of  the  People's  Passenger  Railway  Com- 
pany in  car  No.  209  of  the  Green  and  Coates  Street  Pas- 
senger Railway  Company  ( lessee  of  the  People's  Passenger 
Railway  Company),  which  said  car  was  run  into  by  a  car 
of  the  Philadelphia  Traction  Company,  by  which  collision 
the  mid  Frederick  W.  Seither  was  seriously  in|nred  ; 

And  whereas  the  said  People's  Piosenger  Railway  Com- 
pany contends  that  it  was  without  fault  in  the  matter  and 
that  the  Philadelphia  Traction  Company  is  alone  respon- 
sible for  stud  injuries ; 

And  whereas  liy  the  peculiar  state  of  the  law  the  said 
Seither  is  bound  to  elect  against  which  of  the  said  com* 
panics  he  shall  first  proceed,  and  has  heretofore  pushed 
the  case  against  the  said  People's  Passenger  Railway 
Company; 

And  whereas  the  said  People's  Passenger  Railway  Com- 
rany  b  desirous  that  the  said  case  be  pushed  against  the 
Philadelphia  Traction  Company ; 

Now  know  ye  that  in  consideration  of  the  sum  of  six 
thousand  dollars  paid  to  me,  the  said  Frederick  W. 
Seither,  by  the  People's  Passenger  Railway  Companv,  the 
receipt  whereof  I  do  hereby  acknowledge,  I  do  hereby  re- 
lease, quit-claim,  and  forever  discharge  for  myself,  my 
executors,  administrators,  and  assigns,  the  said  People's 
Passenger  Railway  Company,  and  all  and  every  company 
whose  railway  is  leased  to  or  operated  by  said  People's 
PlBjisenger  Railway  Company,  their  successors  and  as- 
signs and  every  of  them,  of  and  from  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  action,  suits, 
sum  and  sums  of  money,  damages,  claims,  and  demands 
whatsoever,  in  law  or  equity,  or  oUierwise  howsoever  which 
against  the  said  People's  Passenger  Railway  Company,  or 
against  any  and  every  company  whose  railway  is  leased 
or  operated  by  said  People's  Passenger  Railway  Com* 
pany,  I  ever  had  or  may  have  had  upon,  or  by  reason  of 
the  said  accident,, or  by  reason  of  any  other  cause,  matter, 
or  thing  whatsoever. 

It  being  understood,  however,  that  the  payment  herein- 
above mentioned  u  not  in  anvwise  an  admission  of  any 
liability  by  the  said  company,  but  on  the  contrary  the  said 
company  declares  that  it  has  been  in  nowise  n^ligent, 
and  that  it  is  in  nowise  responsible  by  reason  of  said  acci- 
dent. 

And  in  consideration  of  the  premises  I,  the  said  Fred- 
erick W.  Seither,  hereby  assign,  ti^nsfer,  and  set  over  to 
the  People's  Passenger  Railway  Cbmpany  so  much  of  the 
amount  I  shall  recover  against  the  Philadelphia  Traction 
Company  as  may  reimburse  the  said  the  People's  Pas- 
senger Railway  dompany  the  said  sum  of  six  thousand  dol- 
lars above  mentioned  together  with  interest  thereon  and 
the  Costs,  fees,  and  expenses  by  the  said  company  laid 
OBt  and  to  be  laid  out  and  expended.  Reserving  to 
myself,  however,  the  ownership  and  right  to  all  sums  in 
excess  of  said  amount  required  for  reimbursement  as 
aforesaid.    And  I  promise  in  good  faith  to  proceed  in 


said  action  against  the  said  the  Philadelphia  Traction 
Company,  hereby  authonzing  the  said  the  People's 
Passenger  Railway  Company  to  prosecute  the  same  for 
its  use  according  to  the  terms  of  this  agreement  with 
power  to  use  my  name  in  such  prosecution. 

A  copy  of  this  agreement,  immediately  after 
its  execution,  was  sent  to  the  counsel  for  the 
Traction  Company,  with  notice  that  the  suit 
begun  against  it  would  be  pushed  for  trial.  At 
the  trial  against  the  Traction  Company  plaintiff 
produced  evidence  to  show  that  the  accident  was 
due  solely  to  the  negligence  of  that  company. 
Defendant  placed  in  evidence  the  above  agree- 
ment. 

The  Court  directed  a  verdict  for  the  defend- 
ant. Verdict  accordingly  and  judgment  thereon. 
Whereupon  plaintiff  took  this  writ  assigning  for 
error  the  action  of  the  Court  in  directing  a  ver- 
dict for  defendant. 

F.  F»  Sothermeif/r,,  for  plaintiff  in  error. 

David  IV.  Sellers,  for  defendant  in  error. 

April  8,  1889.  The  Court.  The  rule  is 
well  settled  that  while  separate  suits  may  be 
brought  against  several  defendants  for  a  joint 
trespass,  and  there  may  be  a  recovery  against 
each,  yet  the  plaintiff  can  have  but  one  satis- 
faction. (Livingston  t^.  Bishop,  i  Johnson,  290.) 
And  whenever  the  plaintiff  has  actually  received 
satisfaction  for  the  injury  he  has  sustained,  the 
cause  of  action  is  discharged.  (Fox  v.  The 
Northern  Liberties,  3  W.  &S.  103 ;  Addison  on 
Torts,  sec.  1353.)  The  plaintiff  while  riding  as 
a  passenger  in  a  car  of  the  People's  Passenger 
Railway  Concipany  was  injured  by  a  collision  of 
said  car  with  a  car  of  the  Philadelphia  Traction 
Company,  defendant.  He  brought  suit  against 
both  companies,  and  recovered  a  verdict  of 
1 1 4,000  againt  the  company  first  named.  This 
vexdict  was  set  aside  by  the  Court,  probably  be- 
cause of  its  excessive  amount,  and  a  new  trial 
granted.  The  plaintiff  then  settled  with  the  said 
company  (the  People's);  was  paid  |6ooo  in 
full  of  all  claim  against  it,  and  executed  a  release 
in  its  favor.  He  also  by  said  paper  agreed  to 
prosecute  his  claim  against  the  Traction  Com- 
pany, and  in  case  he  should  recover  against  it  he 
was  to  reimburse  the  People's  Company  for  the 
money  he  received  from  it ;  the  balance,  if  any, 
over  the  $6000  he  was  to  retain  for  his  own  use. 
The  Court  below  held  very  properly  that  this 
agreement  and  release  was  a  bar  to  a  recovery 
in  this  action.  The  plaintiff  had  received  one 
satisfaction,  he  was  not  entitled  to  a  second.  In 
his  suit  against  the  carrying  company  the  plaintiff 
could  only  have  recovered  a  verdict  by  showing 
that  the  collision  was  caused  by  its  negligence  j 
in  other  words,  that  the  People's  Company  and 
not  the  Traction  Company  was  in  fault.  In  the 
opening  sentence  of  the  printed  argument  in  this 


Digitized  by 


Google 


248 


WEEKLY  NOTES  OF  CASES. 


case,  we  find  the  following:  "The  evidence 
offered  by  the  plaintiff  proves  that  while  riding 
in  a  car  of  the  People's  Company,  he  was  injured 
by  a  collision  due  entirely  to  the  negligence  of 
the  Traction  Company,  the  carrying  comp)any 
and  its  agents  being  absolutely  without  fault." 
At  the  time  this  paragraph  was  written  the  plain- 
tiff had  in  his  pocket  the  sum  of  six  thousand 
dollars  which  he  had  received  from  the  company, 
which  he  now  says  was  **  absolutely  without 
fault.''  A  case  so  unique  as  this  might  be  sup- 
posed to  stand  alone  in  the  books.  Tomkinsz^. 
kailroad  Company  (66  California,  165),  is,  how- 
ever,  its  exact  counterpart.  There  a  woman  was 
injured  by  a  collision  of  street  railway  cars.  She 
received  compensation  from  the  carrying  com- 
pany and  executed  a  relejise.  She  then  sued  the 
other  railway  company,  contending  that  her  re- 
lease was  not  intended  as  a  satisfaction,  but  be- 
cause her  carrier  was  without  fault,  and  the 
existing  defendant  was  the  real  wrong-doer.  The 
Court  held,  in  a  vigorous  opinion,  that  she  could 
not  recover.  So  we  say  here.  The  plaintiff 
was  not  entitled  to  recover,  and  the  learned 
Court  below  was  entirely  right  in  directing  a 
verdict  for  the  defendant. 

Judgment  affirmed. 

Per  Curiam.  h.  s.  p.  n. 


Jm.  '89,  145, 


Allen  V,  Krips. 


April  I,  1889. 


Judgment  de  terris  against  widow  and  heirs — 
When  scire  facias  to  bind  real  estate  must  be 
issued — Striking  off  judgment — Practice, 

In  proceedings  to  charge  the  real  estate  of  a  decedent 
in  the  hands  of  his  widow  and  heirs,  the  latter  must  be 
proceeded  against  within  ten  years  from  the  death  of  such 
decedent. 

If  it  appears  of  record  that  the  widow  and  heirs  were 
not  proceeded  ngainst  within  ten  years,  any  judgment  de 
terris  that  may  have  l)een  imprudently  entered  against 
them  may  be  stricken  off. 

Error  to  the  Common  Pleas  No.  i ,  of  Philadel- 
phia County. 

Case,  by  Elwood  Allen,  Frank  C.  Gillingham, 
and  Franklin  Knight,  late  trading  as  Allen, 
Gillingham  &  Co.,  to  the  use  of  Ernest  Sopp, 
against  Sarah  A.  W.  Krips,  administratrix  of  the 
estate  of  Henry  Krips,  deceased,  to  recover  for 
lumber  sold  to  said  Henry  Krips. 

The  parties  to  this  proceeding,  with  the  ex- 
ception of  one  member  of  the  firm  plaintiff,  are 
the  same  as  in  Allen  v.  Krips  (21  Weekly  Notes, 
46),  and  the  facts  in  that  case  and  the  present 
one  are  the  same. 


Defendants  took  a  rule  to  strike  off  the  judg- 
ment entered  against  the  widow  and  heirs  for 
want  of  an  appearance.  This  rule  was  made 
absolute  and  the  judgment  stricken  off  by  the 
Court,  whereupon  plaintiffs  took  this  writ  as- 
signing for  error  the  action  of  the  Court  in 
making  the  above  rule  absolute  and  striking  ofT 
the  judgment. 

F,  Carroll  Brewster^  for  plaintiffs  in  error, 
in  addition  to  cases  cited  by  plaintiffs  in  error  in 
Allen  V.  Krips  (21  Weekly  Notes,  46),  cited — 

Humphreys  v,  Rawn,  8  Watts,  78. 

Devereaux  v.  Roper,  Tr.  &  Haly's  Pr.  459. 

Homer  v,  McCann,  3  Wright,  126. 

O'Hara  v.  Baum,  i  Norris,  416. 

George  Junkin{Z,  K.  LouckSyJr,^  with  him), 
for  defendants  in  error,  cited  Allen  v,  Krips  (21 
Weekly  Notes,  46)  and  Pan  tall  v.  Dickey  (23 
Id.  187)  in  addition  to  cases  cited  by  them  in 
the  former  case  of  Allen  9.  Krips. 

April  15,  1889.  The  Court.  It  appears  by 
the  record  in  this  case  that  the  original  action 
was  brought  against  Sarah  A.  W.  Krips,  adminis- 
tratrix of  Henry  Krips,  deceased,  in  January, 
1873,  but  judgment  was  not  obtained  until 
March,  1886,  more  than  thirteen  years  after  the 
decease  of  the  defendant's  intestate.  A  scire 
facias  was  then  issued  on  the  judgment  4o  bring 
in  the  widow  and  heirs,  and  afterwards  judgment 
de  terris  against  them  was  entered  in  default  of 
appearance.  In  April,  1887,  that  judgment  was 
stricken  off  on  the  ground  that  it  was  imprudently 
entered.  That  action  of  the  Court  has  been 
assigned  as  error. 

The  question  thus  presented  has  been  settled 
adversely  to  plaintiffs  in  error  by  a  long  line  of 
cases,  among  the  more  recent  of  which  are  Allen 
V,  Krips  ^/  <i/.  (119  Pa.  i);  Hope  v.  Marshall 
(96  Pa.  395).  The  principle  firmly  settled  by 
these  and  several  other  cases  is,  that  in  proceed- 
ings to  charge  the  real  estate  of  a  decedent  in  the 
hands  of  his  widow  and  heirs,  the  latter  must 
be  proceeded  against  within  ten  years  from  the 
death  of  such  decedent ;  and  if  it  appears  of  record 
that  they  were  not  proceeded  against  within  that 
time,  any  judgment  de  terris  that  may  have  been 
imprudently  entered  against  them  may  be  stricken 
off.. 

Judgment  affirmed. 

Per  Curiam.  h.  s.  p.  n. 
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g)Upreme  Courts 


Jan.  '88,  338.  March  18, 1889. 

Vanhom,  Griffin  &  Co.  v.  Corcoran  et  al. 

Limited  partnership — Act  of  June  2,  1874 — 
j4ct  of  May  /,  1876 — Articles  of  association 
— Requisites  of— Evidence — Practice, 

The  Act  of  May  I,  1876  (P.  L.  89),  supplementary  to 
the  Limited  Partnership  Act  of  June  2,  1874  (P.  L.  271), 
authorizing  subscriptions  to  the  capital  of  such  partner- 
ship to  be  made  in  property  other  than  cash,  requires  the 
filing  of  a  certificate  showing  explicitly  the  property  so 
oontributed,  and  the  valuation  thereof. 

It  contemplates  a  contribution  of  property  appropriate 
to  the  kind  of  business  expected  to  be  carried  on. 

The  certificate  filed  in  such  case  must  contain  a  descrip- 
tion of  the  property  of  such  a  character  as  to  enable  cred- 
itors to  ascertain  precisely  of  what  it  does  consist,  and  to 
judge  of  its  value.  It  is  not  sufficient  to  insert  an  indefi- 
nite and  general  description,  and  lumping  valuation. 

A  certificate  filed  in  such  case  showing  that  a  certain 
paity  has  paid  his  subscription  in  <*  merchandise,  lumber, 
txx>k  accounts,  and  bills  receivable,  transferred  to  the  as- 
sociation, ^$21,609. 18,  and  in  cash  ^$3390.82,  making  the 
total  subscription  ^$25,000,''  is  not  sufficient.  The  property 
should  have  been  properly  scheduled. 

In  the  above  case  the  evidence  showed  that  the  amount, 
121,609.18,  stated  to  have  been  contributed  as  above,  rep- 
resented in  reali^  the  difference  between  the  estimated 
assets  and  liabilities  of  a  firm  not  yet  wound  up : 

Held,  that  even  had  the  certificate  set  forth  this  fact,  it 
would  not  have  been  sufficient. 

Where  the  certificate  filed  under  the  Limited  Partner- 
ship Act  as  above,  is  defective,  the  parlies  are  liable  as 
general  partners,  and  may  be  held  liable  as  such  in  an 
action  of  assumpsit.  The  pkintiff  is  not  limited  in  such 
case  to  the  remedy  provided  by  section  2  of  the  said  Act 
of  June  2, 1874  (P.  L.  271). 

Error  to  the  Coaiinon  Pleas  of  Lycoming 
County. 

Assumpsit,  by  Vanhom,  Griffin  &  Co. 
against  James  Corcoran  and  Byron  L.  Richards, 
late  doing  business  as  Corcoran,  Richards  &  Co.; 
George  Luppert,  Alexander  M.  Dean,  Morton 
D.  Banks,  John  W.  Buck,  Orlo  J.  Spafford,  and 
Jacob  H.  Linck,  now  or  late  doing  business  un- 
der the  name  and  firm  of  Luppert  &  Kline  Fur- 
niture Company,  Limited,  to  recover  the  price 
of  certain  merchandise  furnished  to  defendants. 

On  the  trial,  before  Cummin,  P.  J.,  the  defence 
was  that  the  various  defendants  were  not  liable  as 


general  partners,  having  formed  a  limited  part- 
nership under  the  Act  of  June  2,  1874  (P.  L. 
271),  and  its  supplement  of  May  i,  1876  (P.  L. 
89).  The  defendants  put  in  evidence  the  articles 
of  association  filed  by  them  under  the  provisions 
of  said  Acts,  the  material  parts  of  which  are  set 
forth  in  the  opinion  of  the  Supreme  Court. 

One  Isaac  N.  Kline  being  called  as  a  witness, 
defendants  offered  to  show  by  him  and  others 
**  that  Isaac  N.  Kline,  the  witness,  was  secretary 
and  treasurer  of  the  Luppert  &  Kline  Furniture 
Company,  Limited,  a  joint  stock  association  or- 
ganized under  the  Act  of  June  2,  1874,  and  its 
supplements.  That  the  original  subscribers  to 
the  said  certificate  of  association  paid  the  amount 
of  their  subscriptions  respectively  and  wholly  to 
the  company  so  organized,  and  in  the  manner  in 
the  said  articles  of  association  set  out,  except 
thjtt  in  the  case  of  James  Corcoran  and  Byron  L. 
Richards,  a  subscription  which  by  the  terms  of 
the  articles  was  payable  in  lumber,  was  actually 
paid  in  cash  within  five  months  from  the  date  of  \ 
the  organization  of  the  company  with  interest ; 
that  George  Luppert  conveyed  to  the  Luppert  & ' 
Kline  Furniture  Company,  Limited,  real  estate 
in  Armstrong  Township,  which  constituted  the 
plant  of  the  company,  so  organized  for  the  pur- 
pose of  manufacturing  furniture  \  that  the  price 
stipulated  between  the  co-partnership  so  formed, 
and  the  said  George  Luppert,  at  the  time  the 
association  was  formed,  was  the  sum  of  about 
152,000;  that  the  subscription  of  George  Lup- 
pert, to  wit,  the  sum  of  $35,000,  was  paid  as 
stipulated  in  the  articles  of  association,  being  an 
allowance  by  him  of  a  credit  to  that  extent  of  the 
purchase- money ;  that  the  subscription  of  M.  D. 
Banks  of  |io,qoo  was  fully  paid  by  the  further 
allowance  made  by  said  Luppert  to  the  Lup- 
pert &  Kline  Furniture  Company,  Limited,  of 
a  credit  upon  said  purchase-money,  mak- 
ing altogether,  the  sum  of  $45,000,  and  that 
the  balance  of  said  consideration,  to  wit, 
the  sum  of  about  |8ooo,  was  paid  by  the  com- 
pany in  cash  to  the  said  Luppert ;  that  the  sub- 
scription of  Isaac  N.  Kline,  John  K.  Heilman, 
and  Abram  H.  Heilman,  amounted  to  the  sum 
of  125,000,  and  was  paid  as  follows:  By  the 
transfer  to  the  company,  limited,  of  merchandise, 
lumber,  book  accounts  and  bills  receivable,  the 
sum  of  $21,609.18;  a  schedule  of  which  was  at 
the  time  duly  made,  and  the  value  of  the  pro- 
perties in  said  schedule  contained  appraised  at 
their  true  cash  value,  and  that  the  remainder  of 
said  subscription  of  $25,000  was  by  said  1.  N. 
Kline  and  others  paid  in  cash,  being  the  sum  of 

$3y>9-^2- 

"  And  further,  that  on  the  29th  of  December, 
i8«4,  I.  N.  Kline,  J.  K,  Heilman,  and  A.  H. 
Heilman  sold  their  entire  interest  in  the  limited 
company  to  Henry  W.  Steinhelper,  and  retired 
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from  said  company,  ihe  election  of  said  stock- 
holder to  membership  being  immediately  made 
by  stockholders  to  said  company. 

"  That  prior  to  that  date  the  plaintiffs  in  this 
case  had  not  sold  any  goods  to  said  company, 
and  had  no  dealings  with  them  whatever. 

**  To  be  followed  by  actual  notice  to  these 
plaintiffs  that  before  the  sale  made  upon  which 
this  suit  is  founded,  of  the  retirement  of  I.  N. 
Kline  and  others  from  the  concern. 

**  The  purpose  being  to  show  compliance  by 
the  subscribers  with  the  terms  of  the  articles  of 
association,  and  for  the  further  purpose  of  show- 
ing  that  A.  H.  Heilman  and  others  cannot  be 
liable  in  any  event  as  general  partners  in  this 
case  to  these  plaintiffs.** 

Plaintiffs*  counsel  objected  to  the  offer  so  far 
as  it  does  not  refer  to  the  withdrawal  of  the  firm 
of  A.  H.  Heilman  &  Co.,  and  the  offer  to  p^j^ve 
notice  to  the  plaintiffs  of  such  retirement,  for  the 
following  reasons : — 

'*  (i)  Because  the  evidence  offered  cannot  be 
offered  for  the  purpose  of  showing  compliance 
with  the  provisions  of  the  Acts  of  Assembly,  as 
the  Acts  of  Assembly  provide  that  a  statement 
should  be  filed  containing  certain  requisites,  and 
these  requisites  cannot  be  supplied  by  evidence 
aliunde  or  by  any  parol  testimony. 

**  (2)  The  evidence  offered  is  an  attempt  to 
prove  by  parol  that  the  statement  filed  in  pur- 
suance of  the  Act  of  Assembly  is  cured  by 
matters  that  are  not  in  the  statement  itself,  and 
any  defect  in  the  statement  cannot  be  aided  by 
such  testimony.  It  is  a  statement  recorded  Ih 
pursuance  of  an  Act  of  Assembly  and  must  con- 
form in  every  particular  with  the  provisions  of 
said  Act  of  Assembly.  The  defect  therein 
cannot  be  cured  by  any  schedule  or  any  matter 
that  is  not  contained  within  the  statement  itself 
and  recorded  with  the  statement. 

*'  (3)  The  evidence  offered  would  only  be 
evidence  in  case  this  was  a  proceeding  to  enforce 
the  balance  on  the  subscription,  and  is  not  evi- 
dence where  the  issue  is,  as  in  this  case,  whether 
jparties  have  made  themselves  liable  by  reason  of 
non-conformity  with  the  Acts  of  Assembly. 

•*  (4)  Because  the  evidence  is  incompetent  for 
the  purpose  for  which  it  is  offered,  irrelevant,  and 
immaterial. 

**  (5 )  The  last  part  of  the  offer  in  reference  to 
the  retirement  of  A.  H.  Heilman  &  Company, 
and  notice  to  the  plaintiffs  is  objected  to  be- 
cause it  is  immaterial  and  incompetent.'* 

Objections  overruled,  evidence  admitted. 
Exception.     (Eighteenth  assignment  of  error.) 

Plaintiffs  requested  the  Court  to  charge,  inter 
alia^  as  follows : — 

**That  the  articles  of  association  filed  by  the 
defendants,  and  under  which  they  claim  to  have 
been  organized  and  carried  on  business  as  a 


limited  co-partnership,  are  defective  upon  their 
face,  in  that  the  description  of  the  property  sub- 
scribed is  too  general  to  enable  any  one  to  form 
a  correct  estimate  of  the  extent  of  the  property, 
and  gives  only  a  lumping  valuation,  which 
renders  it  equally  difficult  to  judge  of  the  value 
of  the  property  subscribed,  and  is  therefore  not 
a  compliance  with  the  requirements  of  the  Act 
of  1876,  and  the  defendants  are  liable  as  general 
partners.**  Answer,  "  Refused  under  the  evi- 
dence established  in  this  case.*'  Exception. 
(Fitst  assignment  of  error.) 

Verdict  and  judgment  for  defendants.  Where- 
upon plaintiffs  took  this  writ,  assigning  for  error, 
inter  alia^  the  answer  to  plaintifTs'  point,  cited 
above,  and  the  admission  of  the  above  offer  of 
evidence  by  defendants.  The  eighteenth  as- 
signment of  error  did  not  set  out  the  testimony 
admitted  under  the  ruling  of  the  Court. 

Samuel  Linn  {John  J,  Afetzger^  K  H»  Metz- 
ger^  and  Arthur  D.  Williams  with  him),  for  plain- 
tiffs in  error. 

A  general  description  and  a  lumping  valua- 
tion is  not  such  a  schedule  as  the  Act  of  1876  re- 
quires, and  is  not  a  compliance  with  its  pro- 
visions. 

Moloney  v.  Bruce,  13  Norris,  249. 

Eliot  V,  Himrod,  12  Oat.  569. 

Keystone  Shoe  Co.  v.   Schoellkopf,  11   Weekly 
Notes,  132. 

Bement  v.  Philadelphia  Brick  Co.,  5  Id.  58. 

Vandyke  v,  Rosskam,  17  Smith,  330. 

Good  faith,  honest  intentions,  or  accident 
will  not  relieve  the  defendants  from  liability  as 
general  partners,  if  it  be  shown  that  the  state- 
ment filed  was  defective  or  false  in  any  material 
part. 

.  Bates  on  Limited  Part.,  {  50. 
Haggerty  v»  Foster,  103  Mass.  17,  19. 
Durant  v.  Abendortb,  69  N.  Y.  148,  152. 
Pierce  v,  Bryant,  5  Allen,  91. 

John  A.  Beeber  and  Henry  C,  McCormicky 
for  defendants  in  error. 

June  28,  1889.  The  Court.  The  first  as- 
signment of  error  presents  a  question  which  con- 
trols this  case.  It  alleges  that  '*  the  Court  erred 
in  their  answer  to  the  plaintiffs*  first  point, 
which  point  was: — 

**  That  the  articles  of  association  filed  by  the 
defendants,  and  under  which  they  claim  to  have 
been  organized  and  carried  on  business  as  a 
limited  co-partnership,  are  defective  upon  their 
face,  in  that  the  description  of  the  property  sub- 
scribed is  too  general  to  enable  any  one  to  form 
a  correct  estimate  of  the  extent  of  the  property, 
and  gives  only  a  lumping  valuation,  which  ren- 
ders it  equally  difficult  to  judge  of  the  value  of 
the  property  subscribed,  and  is  therefore  not  a 
compliance  with  the  requirements  of  the  Act  of 
1876,  and  the  defendants  are  liable  as  general 
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partners."  The  answer  of  the  Court  was : 
"Refused  under  the  evidence  established  in  this 
case." 

The  defendants  were  sued  as  general  partners. 
Their  defence  was  that  they  were  members  of  a 
limited  partnership  organized  under  the  Act  of 
June  2,  1874  (P.  L.  271),  and  its  supplement  of 
May  I,  1876  (P.  L.  89).  The  former  Act  re- 
quires cash  capital ;  the  latter  allows  the  mem- 
bers to  make  contribution  to  the  capital  <<  in  real 
or  personal  estate,  mines,  or  other  property,  at  a 
valuation  to  be  approved  by  all  the  members 
subscribing  to  the  capital  of  such  association : 
Provided,  That  in  the  statement  required  to  be  re- 
corded by  the  first  section  of  said  Act,  subscrip- 
tions to  the  capital,  whether  in  cash  or  property, 
shall  be  certified  in  this  respect  according  to  the 
fact ;  and  when  property  has  been  contributed  as 
part  of  the  capital,  a  schedule  containing  the 
names  of  the  parties  so  contributing,  with  a  de- 
scription and  valuation  of  the  property  so  con- 
tributed, shall  be  inserted." 

It  will  be  noticed  that  the  Act  gives  a  wide 
latitude  as  to  the  kind  of  property  that  may  be  con- 
tributed as  capital.  At  the  same  time  it  is  very 
evident  that  it  contemplates  a  real  actual  capital 
in  cash,  or  in  property  available  for  the  business 
of  the  company  and  the  payment  of  its  debts. 
It  was  never  intended  that  the  property  con- 
tributed as  capital  should  be  moonshine,  wild- 
lands,  or  water-lots.  If  the  business  be  mer- 
chandising, a  stock  of  goods  and  the  store-house 
in  which  they  are  contained  would  be  legitimate ; 
if  the  business  be  mining,  a  mine  with  its  ma- 
chinery and  improvements  would  be  appropriate ; 
and  if  manufacturing,  the  factory  building,  with 
its  machinery  and  the  stock,  manufactured  and 
unmanufactured,  would  be  in  the  direct  line  of 
its  business,  and  therefore  a  proper  and  available 
contribution  to  capital.  The  point  of  these  re- 
marks will  appear  later. 

The  capital  stock  of  this  association  consisted 
of  {100,000.  A  portion  of  this  was  contributed 
in  cash.  An  examination  of  the  certificate 
shows,  however,  that  **  Isaac  N.  Kline  et  a/., 
doing  business  as  A.  H.  Heilman  &  Company, 
paid  in  merchandise,  lumber,  book  accounts,  and 
bills  receivable,  transferred  to  this  association, 
121,609.18,  and  in  cash  {3390.82,  making  their 
total  subscription  {25,000." 

This  description  of  the  property  contributed 
is  upon  all  fours  with  that  contained  in  Maloney 
r.  Bruce  (94  Pa.  249),  of  which  it  was  said  by 
this  Court:  '*  This  is  not  the  kind  of  schedule 
contemplated  by  the  Act  of  1876.  The  descrip- 
tion is  too  general  to  enable  any  one  to  form  a 
correct  estimate  of  the  extent  of  the  property, 
and  a  lumping  valuation  renders  it  equally  diffi- 
cult to  judge  of  values.  The  property  contrib- 
uted was  intended  as  the  equivalent  of  a  cash 


capital,  and  the  plain  object  of  the  provision  in 
the  Act  of  1876,  requiring  a  schedule,  was  to 
enable  creditors  to  ascertain  precisely  of  what 
the  property  consisted  and  to  judge  of  its  value. 
If  parties  seek  to  have  all  the  advantages  of  a 
partnership,  and  yet  limit  their  liability  to  cred- 
itors, they  must  comply  strictly  with  the  Act. 
Where  property  has  not  been  contributed, 
scheduled,  and  valued  as  the  Act  of  1876  di- 
rects, there  is  no  payment  of  the  capital." 

The  description  in  this  case  is  even  more 
vague  than  in  Maloney  v,  Bruce.  It  consists  of 
*'  merchandise,  lumber,  book  accounts,  and  bills 
receivable."  A  creditor  looking  at  this  descrip- 
tion could  not  form  any  estimate  of  its  quantity, 
character,  or  value.  For  all  practical  purposes 
it  might  as  well  have  been  omitted.  If  the  pro- 
perty had  been  properly  scheduled  an  estimate 
otJis  value  might  have  been  made  approxima- 
til^the  truth.  As  an  illustration,  if  the  general 
and  indefinite  word  **  lumber"  had  been  followed 
by  the  words  **  consisting  of  100,000  feet  of  No, 
I  yellow  pine  flooring,"  almost  any  business 
man  could  have  formed  a  fair  idea  of  its  value, 
or  he  could  have  ascertained  it  from  any  one 
engaged  in  the  lumber  business. 

The  learned  counsel  for  the  defendants  below 
evidently  felt  the  strain  of  this  part  of  their  case 
when  they  made  the  offer  of  evidence  embraced 
in  the  eighteenth  assignment.  The  evidence  re- 
ferred to  was  admitted  by  the  Court,  and  if  pro- 
perly assigned  for  error  we  would  discuss  and 
rule  the  point.  As  it  was  not  properly  assigned 
we  refer  to  it  merely  to  say  that  the  evidence  re- 
ceived in  support  of  it  only  made  the  defendants' 
case  so  much  the  worse.  For  it  thus  appeared 
that  the  defendants  did  not  contribute  any  specific 
property  at  all ;  they  merely  contributed  their 
interest  in  a  firm,  with  estimated  assets  of  {75,- 
000  and  certain  debts  of  {53,000.  The  value 
of  the  difference  between  the  two  was  the  alleged 
contribution  of  {21,609.18.  The  assets  of  the 
fir;m,  estimated  at  {75,000,  were  turned  over  to 
the  limited  partnership,  subject  to  {53,000  of 
debts  which  the  latter  assumed  to  pay.  It  is 
easy  to  see,  therefore,  why  there  was  no  schedule 
of  the  property  contributed.  There  was  no  pro- 
perty to  schedule.  The  whole  of  it  in  equity 
was  liable  to  creditors,  and  could  not  be  with- 
drawn from  them  without  fraud  until  the  last 
dollar  of  the  debts  of  the  firm  was  paid.  So 
that  instead  of  property  the  defendants  contrib- 
uted a  mere  equity,  to  wit,  whatever  was  left  of 
the  assets  of  the  firm  after  the  payment  of  its 
debts.  Their  allegation  in  the  certificate  that 
they  had  contributed  {21,609.18  in  property  was 
inaccurate,  and  came  dangerously  near  being  a 
feilse  statement,  though  I  do  not  think  it  was  so 
intended.  Had  the  certificate  set  forth  that  their 
contribution  consisted  of  their  interest  in  a  firm 
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subject  to  the  payment  of  its  debts  it  would  have 
conformed  to  the  truth,  but  it  would  not  have 
been  a  compliance  with  the  Act  of  1876.  That 
Act  contemplates  such  contributions  as  shall  be^ 
available  to  aid  the  business  and  pay  the  cred- 
itors of  the  limited  partnership ;  of  what  use  was 
this  contribution?  It  could  not  properly  be 
made  available  until  the  debts  were  paid.  To 
turn  the  property  and  pay  ^53,000  of  debts  re- 
quires time.  In  the  meanwhile  the  debts  are 
drawing  interest,  and  by  the  time  the  assets  are 
converted,  even  if  there  is  no  shrinkage,  there 
may  be  little  surplus  left.  The  Court  below  was 
evidently  misled  by  the  idea  that  the  assets  were 
worth  their  estimated  value  (^"^75,000.  Con- 
ceding that  they  were  it  by  no  means  follows  that 
the  margin  between  the  assets  and  the  debts  was 
worth  121,609.18.  The  evidence  does  not  show 
that  it  was,  or  that  the  company  has  realixedany 
such  sum,  or  any  sum  whatever,  after  the  pi^ 
ment  of  the  153,000. 

The  defendants  contend,  however,  that  even 
if  there  was  an  irregularity  in  the  formation  of 
the  association,  they  are  not  liable  as  general 
partners,  but  that  the  plaintiffs  must  proceed 
under  the  Act  of  1874,  as  was  done  in  Maloney 
V.  Bruce  (supra).  It  was  true  in  that  case  there 
was  no  attempt  to  hold  the  defendants  as  general 
partners;  the  suit  was  against  the  company,  and 
after  judgment,  leave  was  granted  to  take  out 
execution  against  the  defaulting  member.  The 
creditor  there  had  his  election  to  proceed  against 
the  association  as  a  valid  organization  and  pursue 
the  remedy  pointed  out  by  the  Act  of  1874,  <» 
to  hold  all  the  members  liable  as  general  part- 
ners. He  chose  the  former.  In  the  case  in  hand 
the  creditors  elected  to  treat  the  members  as 
general  partners,  or  as  liable  as  such.  This  they 
had  a  perfect  right  to  do.  Prima  facie  a  firm 
transacting  business  is  a  general  partnership.  It 
can  only  shelter  itself  l^hind  the  Act  of  1874 
and  its  supplements  by  showing  a  strict  compli- 
ance with  the  law.  It  was  said  in  Eliot  v.  Him- 
rod  rio3  Pa.  569),  *'  Each  partner  is  liable  unless 
saved  by  statute.  If  the  partners  have  not  com- 
plied with  the  statutory  requisites  a  limited  part- 
nership has  not  been  formed."  To  the  same 
effect  is  Maloney  v.  Bruce  (supra).  This  is  the 
key  to  the  whole  situation.  A  limited  partner- 
ship that  has  not  complied  with  the  law  of  its 
creation  is  not  a  limited  partnership  at  all ;  it  is, 
however,  a  partnership  in  which  all  the  members 
are  liable  as  at  common  law.  If  the  defect  appears 
upon  the  face  of  the  certificate,  it  is  the  duty  of 
the  Court  to  rule  it  as  a  question  of  law.  It 
would  lead  to  more  than  confusion  to  permit  a 
defective  schedule  like  this  to  be  supplemented 
by  evidence  to  show  that  there  really  was  pro 
perty  and  that  it  was  of  the  value  indicated.  It 
would  open  the  door  to  all  kinds  of  fraud  and 


perjury,  and  no  man  could  know  whether  such 
an  association  was  a  valid  limited  partnership, 
until  after  the  verdict  of  a  jury. 

As  there  were  no  disputed  facts  in  this  case  the 
learned  Judge  below  should  have  given  the  jury 
a  binding  instruction  to  find  for  the  plaintiffs  for 
the  full  amount  of  their  claim. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  C.  J.  l.  l.,  jr, 


Jan.  '89,  129,  130,  131.  April  30,  1889. 

City  of  Erie  v.  Brady,  Assignee. 

Same  v.  Cleveland's  Heirs. 

Municipal  claims — Paving — Liability  of  abutting 
property  owners  for — Acts  of  May  j,  18769 
and  May  ij^  1887 — Estimate  to  be  made  by 
city  engineer — Scire  facias  sur  municipal  clcum 
— Affidavit  of  defence  to — Sufficiency  of. 

The  provisions  of  the  Act  of  May  I,  1876  (P.  L,  94), 
regulating  the  passage  of  ordinances  by  the  councils  of  all 
cities  except  those  of  the  first  class,  authorizing  the  grad- 
ing or  paving  of  streets,  etc.,  are  not  obnoxious  to  the  con- 
stitutional prohibition  of  special  l^islation. 

An  affidavit  of  defence  to  a  scire  facias  sur  mnnicipal 
claim,  for  paving  in  a  city  of  the  fifth  class,  averred  that 
the  ordinance  under  the  authority  of  which  the  paving 
had  been  done,  had  been  passed  by  city  councils  *'  with- 
out causing  the  engineer  of  the  city  of  Erie  to  make  an 
estimate  of  the  total  cost  of  such  improvement,  particu- 
larly stating  the  items  and  the  cost  of  each,  and  causing 
the  same  to  be  attached  to  said  ordinance  before  and  at 
the  time  of  its  passage/'  as  required  by  the  Act  of  May  i, 
1876  (P.  L.  94).  The  Court  having  refused  judgment 
for  want  of  a  sufficient  affidavit  of  defence,  on  writ  of 
error: 

Held^  that  although  it  was  admitted  at  the  argument  that 
the  provisions  of  the  Act  of  1876  haciiJeen  complied  with 
formally  by  the  cit>  engineer,  but  that  the  estimate  made 
by  him  was  not  such  an  estimate  as  defendants  chose  to 
consider  that  the  law  required,  yet  as  the  defendants  had 
not  only  assumed  the  responsibility  of  swearing  to  their 
own  conclusions  of  law,  but  stated  them  as  positive  aver- 
ments of  fact,  which  was  all  that  appeared  on  the  record, 
the  affidavit  must  be  taken  as  true,  and  if  true  it  was 
clearly  sufficient. 

Semble,  that  the  proper  mode  of  stating  this  defence 
would  have  been  to  set  out  a  copy  of  the  estimate,  and  an 
averment  or  suggestion  of  its  defects,  so  that  the  Court 
might  determiqe  whether  it  met  the  requirements  of  the 
law. 

The  provisions  of  the  Act  of  May  17, 1887  (P.  L.  117), 
which  provide  that  "  all  taxes  heretofore  levied  in  any  of 
tha  cities  of  the  third,  fourth,  and  fifth  classes,  in  any  one 
year,  in  amount  not  exceeding  twenty  mills  on  the  dollar, 
and  all  assessments  made  in  pursuance  of  the  ordinances 
of  such  cities,  are  hereby  made  valid,"  do  not  operate 
to  validate  assessments  made  prior  to  the  passage  of  the 
Act,  as  the  reiroaaive  word  •*  heretofore"  is  used  only  in 
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C3oiuicvtioii  wiih  the  word  **  taxes,"  and  not  with  the  word 
"  assessments." 

Writs  of  error  to  the  Common  Pkas  of  Erie 
County. 

These  were  three  writs  of  scire  facias  sur  mu- 
nicipal claims,  wherein  in  each  case  the  City  of 
Erie,  for  use  of  the  Barber  Asphalt  Paving  Co., 
was  the  plaiBtiff,  and  in  the  first  case,  John  C. 
Brady,  assignee  of  the  German  Savings  Institu- 
tion, the  owner  of  the  premises,  and  in  the  other 
two  cases  the  heirs  of  W.  L.  Cleveland  were 
the  owners.  In  each  case,  the  defendants  filed 
an  affidavit  of  defence,  setting  forth  as  follows : — 

(i)  The  said  city  of  Erie,  the  plaintiff  herein, 
is  a  municipal  corporation  of  the  fifth  class,  duly 
organized  and  acting  under  and  by  virtue  of  the 
Act  of  General  Assembly,  approved  May  23, 
1874,  and  the  several  amendments  to  said  Act — 
the  said  city  of  Erie  having,  in  the  year  1878,  duly 
accepted  and  adopted  the  provisions  of  said  sev- 
eral Actsof  General  Assembly,  and  thereafter  acted 
under  and  conformed  to  the  provisions  of  the  same. 
This  action  is  founded  upon  a  municipal  claim, 
alleged  to  have  been  registered  in  the  office  of 
the  prothonotary  of  the  Court  of  Common  Pleas 
of  Erie  County,  against  a  certain  lot  of  land 
owned  by  the  defendants  upon  Eighth  Street,  in 
the  city  of  Erie,  and  purports  to  be  for  the  price 
of  an  asphaltum  pavement  laid  by  the  Barber 
Asphalt  Paving  Company,  the  equitable  pJain- 
tilf  herein ;  that  said  pavement  was  laid  under 
the  pretended  authority  of  a  certain  ordinance 
of  the  city  of  Erie,  approved  the  17th  day  of 
June,  1886,  providing  for  the  laying  of  an  as- 
phaltum pavement  in  Eighth  Street  of  said  ctty^ 
from  Parade  Street  to  Walnut  Street,  and  under 
a  contract  entered  into  between  said  city  of  Erie 
and  said  Barbeir  Asphalt  Paving  Company.  The 
said  defendants  are  informed  by  counsel,  and 
believe,  and  therefore  allege,  that  the  provisions 
of  the  said  several  Acts  of  General  Assembly,  to 
wit,  the  Act  of  May  23d,  1874,  and  the  several' 
supplements  thereto,  are  unconstitutional  and 
void  so  far  as  they  seek  to  confer  upon  the  city 
of  Erie  authority  to  order  pavements  to  be  laid 
at  the  cost  of  the  abutting  property,  and  that  the 
said  city  of  Erie  had  no  right  to  fife  the  said  mu- 
nicipal claim  for  the  cost  of  the  said  pavement. 

(2)  The  petition  of  the  property  owners  and 
the  said  ordinance  of  the  city  of  Erie  called  for  an 
asphaltum  pavement  upon  Eighth  Street,  be- 
tween Parade  Street  and  Walnut  Street,  while  the 
said  contract  under  which  the  said  pavement  was 
laid,  and  entered  into  under  the  pretended  au- 
Aority  of  said  ordinance,  provides  for  the  con- 
fltmction  and  laying  of  an  entirely  different  kind 
of  pavement,  as  shown  by  the  specifications  at- 
tached to  said  contract.  The  defendants  are 
iaformed  and  believe,  and  expect  to  be  able  to 


prove  on  the  trial  of  this  cause,  that  only  about 
five  per  centum  of  pi^re  asphaltum  was  used  in 
said  pavement,  and  that  the  same  was  not  in  any 
aense  an  asphaltum  pavement ;  that  by  reason 
of  the  insufficient  amount  of  asphaltum  used  in 
said  pavement  the  same  had  become  cracked  and 
broken. 

(3 )  The  defendants  say  that  the  said  ordinance 
of  said  city  of  Erie  providing  for  the  paving 
of  said  street  was  illegal,  unconstitutional,  and 
void,  for  the  following  reasons :  At  the  time  of 
the  approval  of  said  Act  of  May  23d,  1874,  and 
at  all  times  thereafter  to  the  present  time,  the 
debt  of  the  city  of  Erie  has  exceeded  the  consti- 
tutional limit  of  seven  per  centum  of  the  assessed 
valuation  of  the  taxable  property  therein ;  the 
said  city  has  never  been  authorized  by  law,  nor 
has  the  assent  of  the  electors  of  said  city  ever 
been  had  to  increase  said  indebtedness  in  any 
jiiaaner;  the  said  ordinaQce  provides  for  the 
payment  by  the  city  of  Erie  of  a  certain  portion 
of  the  cost  of  said  pavement,  to  wit,  the  cost  of 
paving  all  street  intersections,  which  cost,  in  fact, 
amounted  to  the  som  of  $5584.57  ;  no  provision 
was  made  by  the  levy  of  a  tax  to  pay  saidamovnt, 
nor  was  any  appropriation  made  in  the  year  1886 
by  the  councils  of  said  city  to  pay  the  same ;  the 
adoption  of  said  ordinance  was  a  direct  .attempt 
to  increase  the  debt  of  said  city  without  authority 
of  law  >  the  said  paving  ordinance  was  illegal  and 
void  for  the  further  reason  that  the  assent  of  the 
majority  of  property  owners  on  both  sides  of  the 
street  to  be  paved  was  not  obtained  to  same,  and 
the  said  city  did  not  advertise  the  propo^  to 
pass  such  ordinance  in  the  official  paper  of  the 
city,  as  required  by  law. 

(4)  The  saidi  contract  purporting  to  have  been 
executed  in  pursuance  of  said  ordinance,  is  ille- 
gal and  void^  for  the  reason  that  said  ordinance 
provides  only  for  the  laying  of  a  pavement,  while 
said  contract  provides  for  the  construction  of 
sewers,  man*holes,  and  catch-basins,  in  addition 
to  said  pavement;  in  fact,  the  claim  filed  against 
the  property  of  defendants  in  this  case  includes 
the  cost  of  man-holes,  catch-basins,  and  spills, 
largely  in  excess  of  defendants'  proportion  of  the 
cost  of  said  pavement  according  to  the  terms  of 
said  contract ;  the  said  ordinance  and  the  con- 
tract made  thereunder  are  illegal  and  void  for 
the  further  reason  that  the  city  of  Erie  did  not, 
as  required  by  law,  provide  by  ordinance  for  the 
payment  of  damages  to  property  owners  sustained 
by  reason  of  changes  of  grade  of  said  street  caused 
by  the  construction  and  laying  of  said  pavement. 
In  fact,  the  property  of  these  defendants  was  in- 
jured by  such  change  of  grade  to  an  amount  ex- 
ceeding the  cost  of  such  pavement,  and  if  re- 
quired to  pay  for  such  pavement  they  will  be  re- 
mediless in  the  matter. 

(5)  For  further  defence  to  said  claim  of  the 
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city  of  Erie  the  defendants  say  :  The  said  plain- 
tiffs had  no  right  to  register  a  municipal  claim 
against  the.  property  of  the  said  defendants,  for 
the  reason  that  the  subject  of  said  claim  was  in 
part  for  the  construction  of  certain  man-holes, 
spills,  and  catch-basins,  while  the  ordinance  under 
which  such  claim  purports  to  have  been  entered 
and  registered  provides  only  for  the  laying  of  a 
pavement  in  Eighth  Street.  The  said  municipal 
claim  is  illegal  and  void  and  of  no  effect,  because 
it  was  not  accompanied  with  any  specifications  of 
the  items  of  cost  of  said  pavement,  nor  with  any 
specifications  or  statement  x)f  the  contract  under 
which  said  pavement  purports  to  have  been  con- 
structed. The  said  municipal  claim  has  never 
been  lawfully  registered  in  the  Court  of  Common 
Pleas  of  Erie  County,  such  pretended  registry 
having  been  made  in  a  book  known  as  a  <<  Me^ 
chanics'  Lien  Docket,^'  instead  of  the  City  Lien 
Docket,  provided  by  .law  for  that  purpose,  add 
kept  in  the  office  of  said  prothonotary  of  tbc 
Court  of  Common  Pleas  of  Erie  County. 

The  following  supplemental  affidavit  was  also 
filed:— 

(6)  The  councils  of  the  city  of  Erie  passed 
the  ordinance  for  the  paving  of  Eighth  Street, 
entitled  "An  ordinance  relating  to  ih^  grading, 
paving,  and  curbing  of  Eighth  Street  from  Parade 
Street  to  Walnut  Street,  and  providing  for  the 
assessment  and  collecting  the  cost  thereof,**  un- 
der which  the  work  was  done  and  the  materials 
furnished  as  claimed  by  the  plaintiff  in  their  case, 
without  causing  the  engineer  of  the  city  of  Erie 
to  make  an  estimate  of  the  "  total  cost  of  such 
improvement,  particularly  stating  the  items  and 
the  cost  of  each,**  and  causing  same  to  be  attached 
to  said  ordinance  before  and  at  the  time  of  its 


(7)  After  the  city  was  organised  under  the 
Act  of  May  23d,  1874,  an  election  was  held,  and 
the  number  of  select  and  common  councilmen 
required  by  said  Act  were  elected,  and  at  the 
time  of  the  passage  of  the  said  referred  to  ordi- 
nance the  councils  were  composed  of  the  num- 
bers respectively  provided  for  in  said  Act  which 
was  different  in  both  the  select  and  common 
councils  from  the  number  required  under  the 
pre-existing  law  ;  and  all  of  the  acts  and  doirigs 
of  said  councils  were  done  in  pursuance  of  and  in 
accordance  with  the  provisions  of  the  said  Act  of 
May  23d,  1874,  and  its  several  supplements. 

(8)  Before  the  passage  of  said  ordinance  the 
grade  of  Eighth  Street  in  front  of  the  defendant*s 
lot  had  been  fixed  and  determined  by  the  action 
of  the  councils  of  the  city  of  Erie ;  that,  without 
authority  of  law  and  without  any  notice  to  de- 
fendant, and  vrithout  his  consent,  the  plaintiff 
changed  the  grade  of  the  street  in  front  of  said 
lot,  to  the  great  damage  of  the  defendant  and  to 
his  great  cost,  the  amount  of  which  the  defend- 


ant is  unable  to  state,  for  the  reason,  among 
others,  that  the  councils  failed  to  have  the  city 
engineer  make  a  particular,  itemized  statement 
of  the  cost  of  such  grading,  paving,  and  curbing, 
as  required  by  law ;  and  the  cost  of  grading 
Eighth  Street  in  front  of  defendant's  lot  is  em- 
braced in  and  forms  a  part  of  the  claim  of  the 
plaintiff  sought  to  be  collected  in  this  case. 

In  each  of  these  cases  the  plaintiff  took  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  which  rules  were  discharged  by  the  Court 
in  an  opinion  by  Gunnison,  P.  J.,  as  follows : — 

"  The  A<at  of  ist  May,  1876  (P.  L.  94),  pro- 
vides ^  that  the  councils  of  cities  in  this  Common- 
wealth shall  not  pass  any  ordinance  authorizing 
the  grading  or  paving  of  any  avenue,  street,  or 
alley  ....  before  they  have  caused  the  city  en- 
gineer to  make  an  estimate  of  the  total  cost  of  such 
improvement,  particularly  stating  the  items  and 
cost  of  each  ....  which  estimate,  map  or  plan, 
and  schedule  shall  be  attached  to  the  ordinance 
before  its  passage,  and  shall  remain  on  filein  the 
proper  office  for  the  benefit  of  all  persons  inter- 
ested ;  and  any  ordinance  which  shall  be  passed 
by  the  councils  of  any  city  in  this  Common- 
wealth, authorizing  the  grading  or  paving  of  any 
avenue,  street,  or  alley,  before  the  provisions  of 
this  Act  are  complied  with,  shall  be  null  and  vofd, 
and  of  no  effect :  Provided,  That  the  provisions 
of  this  Act  do  not  extend  to  cities  of  the  first 
class.*  ** 

The  ordinance  under  which  the  pavement,  the 
cost  of  which  is  sought  to  be  recovered  in  this 
proceeding,  was  laid,  was  approved  June  17th, 
1876,  and  the  defendants  set  up  as  a  defence 
{inter  alia)  that  the  requirements  of  the  Act 
quoted  above  were  not  observed  on  its  enact- 
ment. 

**  The  defendants  contend,  first,  that  the  Act  of 
Assembly  is  unconstitutional  because  local  legis- 
lation, and  second,  that  even  if  it  is  constitutional, 
and  its  requirements  were  not  observed  in  the 
passage  of  the  ordinance,  the  informality  was 
cured  by  the  Act  of  17th  May,  1887  (P.  L.  117). 

"  I  cannot  agree  with  the  learned  counsel  for 
the  defendants  that  the  Act  of  1876  is  unconstitu- 
tional. It  does  not  contain  the  objectionable  fea- 
tures which  were  contained  in  the  Acts  of  May 
23d,  1874,  and  March  i8th,  1875,  which  provided 
that  it  should  be  optional  with  each  city  whether 
or  not.it  should  become  subject  to  their  provi- 
sions, thus  making  it  possible  for  some  cities  of  a 
particular  class  to  become  subject  to  them,  while 
other  cities  of  the  same  class  were  not  so  subject. 
It  applies  to  all  cities  of  the  Commonwealth  ex- 
cepting those  of  the  first  class.  The  classifica- 
tion of  cities  by  the  Act  of  1874  has  been  declared 
to  be  within  the  power  of  the  Legislature,  and 
legislation  for  the  government  of  all  cities  of  any 
particular  class  therein  constituted  is  general  and 
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not  local  legislation.  (Wheeler  v,  Philadelphia, 
77  Pa.  St.  338 ;  Kilgore  v.  Magee,  85  Id.  401,) 
This  Act  is  general  as  to  all  cities  excepting  those 
of  the  first  class,  and  the  ordinance  for  the  pave- 
ment, if  not  accompanied  'by  the  estimate  of 
the  total  cost  of  the  improvement,  particularly 
stating  the  items  and  the  cost  of  each,*  was,  by 
the  express  terms  of  the  Act,  '  null  and  void  and 
of  no  effect.'  That  it  was  not  accompanied  by 
such  estimate  is  alleged  in  the  supplemental  af- 
fidavit of  defeuce,  and  that  allegation,  for  the 
purposes  of  this  rule,  must  be  taketias  true.  Was 
the  informality  in  the  passage  of  the  ordinance 
cured  by  the  Act  of  17th  May,  1887.  After 
authorizing  cities  of  the  third,  fourth,  and  fifth 
classes  to  levy  and  collect  taxes  for  general  reve- 
nue, and  for  paying  the  interest  on  bonded  in- 
debtedness, and  for  the  payment  of  loans  to  sup- 
port the  government  and  make  necessary  im- 
provements, and  giving  priority  of  lien  to  such 
taxes,  etc. ,  it  enacts  *  and  all  taxes  heretofore 
levied  in  any  of  the  cities  of  the  third,  fourth, 
and  fifth  classes  in  any  one  year,  in  amount  not 
exceeding  twenty  mills  on  the  dollar,  and  all  as- 
sessments, made  in  pursuance  of  the  ordinances 
•of  such  cities,  are  hereby  made  valid.* 

"The  plaintiff  contends  that  the  expression 
*A11  a<:sessments,*  includes  assessments  for  the 
cost  of  paving  streets,  which  are  made  upon  the 
property  abutting  the  improvement,  and  which 
are  not  paid  by  general  taxation.     Is  that  the 
sense  in  which  the  expression  is  used  in  this  Act? 
The  word  *  assessment  *  is  not  exclusively  appli- 
cable to  local  charges  for  street  in^provements.  It 
is  equally  applicable  to  all  kinds  of  taxes,  and  has 
been  repeatedly  used  by  the  Legislature  in  legis- 
lating upon  the  subject  of  taxation  for  general 
revenue  purposes.     The  general  tax  laws  provide 
for  the  *  assessment  of  county  taxes,*  the  *  assess- 
ment of  school  taxes,*  and  the  *  assessment  of 
State  taxes.*     The  supervisors  of  any  township 
are  authorized  to  *  lay  a  rate  or  assessment  not 
exceeding  one  cent  on  the  dollar  at  any  one  time 
upon  all    real  and  personal  estates  within  said 
township  ;*  similar  authority  *  to  lay  a  rate  or  as- 
sessmer.t*  is  conferred  upon  the  overseers  of  the 
poor  of  any  township.    A  similar  use  of  the  word 
occurs  frequently  in  the  municipal  law  of  1874 
and  its  supplements,  and  indeed  in  many,  if  not 
most  of  the  laws  enacted  upon  the  subject  of  tax- 
ation.    It  is  my  opinion  that  this  is  the  sense  in 
which  it  is  used  in  the  Act  under  consideration, 
for  the  purpose  of  providing  for  all  possible  ob- 
jections that  may  be  raised  to  the  tax  levies  and 
assessments  which  were  the  subject  of  the  Act. 
Taken  in  this  sense*  the  language  is  clear  and  un- 
ambiguous and  germane  to  all  the  preceding  pro- 
visions of  the  Act.     In  the  sense  contended  for 
by  the  plaintiff  it  is  vague,  uncertain,  and  wholly 
tmconnected  with  the  subject  and  purposes  of  the 


Act  as  expressed  in  the  other  portions  of  it.  -But 
if  it  is  conceded  that  the  word  is  used  to  indicate 
assessments  for  street  improvemcBts  on  property 
benefited  by  them,  it  may  well  be  doubted 
whether  the  Legislature  intended  it  to  be  retro- 
active in  its  effect  as  to  such  assessments. 

**  That  the  Legislature  has  the  power  to  pass 
retrospective  laws  cannot  be  doubted.  A  recent 
example  of  the  exercise  of  that  power  is  found 
in  the  Act  of  30th  of  April,  1885,  P.  L.  11, 
which  enacted  that  all  ordinances  theretofore 
passed  levying  taxes  in  any  of  the  cities  of  the 
third,  fourth,  and  fifth  classes  in  amounts  not  ex- 
ceeding twenty  mills  in  any  one  year,  were  val- 
idated; and  the  Supreme  Court  affirmed  the  va- 
lidity of  that  Act  in  City  of  Erie  v.  Reed  (i  13  Pa. 
St.  468).  It  was  the  clearly  expressed  intention  of 
the  Act  that  it  should  be  retrospective  in  its  effect. 
But  there  is  no  can  on  of  construction  better  settled 
Hhan  this,  that  a  statute  shall  always  be  interpreted 
flo  as  to  operate  prospectively,  and  not  retrospec- 
tively, unless  the  language  is  so  clear  as  to  pre- 
clude all  question  as  to  the  intention  of  the  Legis- 
lature. 'Retrospective  laws  generally,  if  not 
universally,  work  injustice  and  ought  to  be  so  con- 
strued only  when  the  mandate  of  the  Legislature  is 
imperative.'  (Taylor zr.  Mitchell,  57  Pa. St.  209.) 
*No  statute  is  held  to  operate  retroa9tively 
unless  its  language  admits  of  no  other  construc- 
tion.* (Neff*s  Appeal,  21  Pa.  St.  243.)  *And 
nothing  short  of  the  most  indubitable  phraseology 
is  to  convince  us  that  the  Legislatiure  meant  their 
enactment  to  have  any  other  than  a  prospective 
operation.*  (Dewart  v,  Purdy,  29  Pa.  St.  113. 
See  also  Juniata  Township,  31  Id.  301,  and  Ihm- 
sen  V,  The  Monongahela  Navigation  Co.,  32  Id. 
153.) 

**  Here  the  language  is:  'And  all  taxes  here- 
tofore levied  in  any  of  the  cities  of  the  third, 
fourth,  and  fifth  classes,  in  any  one  year,  in 
amount  not  exceeding  twenty  mills  on  the  dol- 
lar, and  all  assessments  made  in  pursuance  of 
the  ordinances  of  such  cities  are  hereby  made 
valid.* 

"It  will  be  seen  that  the  word  heretofore  in 
the  sentence  is  only  used  in  connection  with  the 
word  'taxes,*  and  is  not  used  in  connection  with 
the  word  'assessments.*  The  omission  is  signifi- 
cant, and  indicates  the  intention  of  the  Legis- 
lature not  to  give  the  statute  a  retroactive  effect 
as  to  assessments  for  street  improvements,  if  that 
is  what  they  meant  by  the  word  assessments.  If 
they  intended  by  the  language  to  distinguish 
between  general  taxes  and  local  charges,  it  is 
equally  clear  they  intended  to  distinguish  be- 
tween the  effect  to  be  given  to  the  Act  upon  the 
two  kinds  of  taxation.  As  to  the  one  its  effect 
is  retrospective,  and  as  to  the  other  prospective. 
At  least  it  must  be  conceded  that  the  language 
admits  of  that  construction.  It  is  the  natural  and 
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grammatical  construction.  If  I  am  correct  in  my 
conclusions  as  to  this  branch  of  the  defence  made 
by  the  defendants,  their  affidavit  of  defence  is  suf- 
ficient and  it  is  unnecessary  to  consider  the  other 
questions  raised. 

**The  rule  to  show  cause  is  discharged."  • 

Thereupon  the  plaintiff  took  these  writs  assign- 
ing for  error  the  actions  of  the  Court  in  discharg- 
ing the  rules  and  not  entering  judgment  for  the 
plaintiff.  The  three  cases  were  all  argued  toge- 
ther by 

F.  F.  Marshall  and  Theodore  A,  Lamb,  for 
plaintiff  in  error. 

S,  A.  Davenport (  George  P,  Grifilhwith  him), 
for  defendants  in  error. 

May  29,  1889.  The  Court.  The  affidavits 
in  these  cases  are  uncandid  and  evasive,  being 
really  affidavits  to  conclusions  of  law,  careiiiUy 
stated  so  as  to  appear  to  be  facts.  > 

The  defence  seems  to  be  without  merit  eitheii 
on  the  facts  or  the  law,  but  on  the  affidavits  the 
learned  Judge  was  clearly  right  in  refusing  judg* 
ment,  as  they  contain  positive  averments,  as  of 
facts,  of  certain  matters  that  if  true  would  be  a 
good  defence.  The  principal  of  these,  which  is 
all  we  need  notice  in  detail,  is  the  unqualified 
averment  in  the  supplemental  affidavit,  paragraph 
six,  that  the  councils  passed  the  ordinance  '*  with- 
out causing  the  engineer  of  the  city  of  Erie  to 
make  an  estimate  of  the  total  cost  of  such  im- 
provement, particularly  stating  the  items  and  the 
cost  of  each,  and  causing  the  same  to  be  attached 
to  said  ordinance  before  and  at  the  time  of  its 


course  cannot  be  too  strongly  reprobated.  But 
as  this  is  all  we  have  on  the  record,  notwithstand- 
ing the  concessions  of  the  argument,  the  allega- 
tion in  the  affidavit  must  for  the  present  purposes 
be  taken  as  true. 

The  other  averments,  notably  those  in  relation 
to  the  advertisement  of  the  ordinance  and  to  the 
change  of  grade,  and  the  statement  that  the  con- 
tract departs  from  the  ordinance  by  providing  for 
sewers,  appear  to  be  equally  devoid  of  truth,  and 
made  with  equal  recklessness,  but  it  is  not  neces- 
sary to  discuss  them  further,  as  it  is  clear  that 
on  the  face  of  the  affidavits  there  is  a  good  de- 
fence, and  that  is  sufficient  to  prevent  judgment. 

Order  discharging  rule  for  judgment  affirmed. 

Opinion  by  Mitchell,  J.  c.  k.  z. 


Jan.  '89,  221. 


Benedict  v.  Marsh. 


May  8,  1889. 


This  if  true  was  a  good  defence.  The  Act  of 
May  I,  1876  (P.  L.  94),  expressly  dedares  that 
any  ordinances  authorizing  the  grading  or  pav- 
ing of  streets,  etc.,  before  compliance  with  the 
requirements  of  the  Act  as  to  such  estimate,  etc., 
shall  be  void.  And  this  defect  is  not  cured  as  to 
the  present  claims  by  the  Act  of  May  17,  18&7 
(P.  L.  117),  as  is  very  satisfactorily  shown  by 
the  learned  Judge  below. 

It  appears  clearly  by  the  admissions  of  the  ar- 
gument, both  oral  and  printed,  that  in  fact  the 
provisions  of  the  Act  of  1876  were  complied  with 
formally  by  the  city  engineer,  but  that  the  esti- 
mate made  by  him  was  not  such  an  estimate  as 
defendants  chose  to  consider  that  the  law  re- 
quired. It  is  hardly  necessary  to  'say  that  the 
proper  mode  of  stating  this  defence  was  to  set 
out  a  copy  of  the  estimate,  and  an  averment  or 
suggestion  of  its  defects,  so  that  the  Court  might 
determine  whether  or  not  it  met  the  require- 
ments of  the  law.  Instead  of  doing  this,  the  de- 
fendants not  only  assumed  the  responsibility  of 
swearing  to  their  own  conclusions  of  law,  but 
stated  them  as  positive  averments  of  fact,  in  the 
unqualified  language  already  quoted.     Such  a 


Fixtures — Saw-mill—' Portable  engine  and  boiler 
—  Character  of — Evidence, 

In  determining  the  question  whether  articles  attached 
as  realty  are  realty  or  personalty,  the  articles  being  of  such 
an  equivocal  character  as  to  require  the  verdict  of  a  jury 
to  determine  the  question,  the  object  and  intention  of 
the  owner  is  to  be  regarded  and  is  admissible  in  evidence. 

Harmony  Building  Association  v.  Berger,  12  Weekly 
Notes,  x8i,  followed. 

In  an  action  of  replevin  brought  by  an  execution 
creditor  to  recover  certain  articles  severed  from  land  sold 
under  the  execution  and  bought  by  him,  the  evidence  was 
conflicting  as  to  whether  the  articles,  which  consisted  of  a 
saw-mill  and  the  machinery  belonging  thereto,  were  of  a 
permanent  or  temporary  character.  The  defendant,  who 
claimed  the  articles  under  a  bill  of  sale  from  the  defend- 
ant in  the  execution,  and  who  had  severed  them  subse- 
quently to  the  sheriff's  sale,  offered  evidence  of  statements 
made  by  the  defendant  in  execution  to  the  plaintiff  and 
others  as  to  the  purpose  for  which  he  wanted  the  mill  to 
show  its  portable  character : 

Held^  that  this  evidence  was  admissible. 

The  Court  below  cautioned  the  jury  that  if  the  character 
of  the  mill  was  evidently  permanent,  this  character  could 
not  be  changed  by  any  evidence  of  the  owner's  intention 
to  remove  it : 

Hfld,ih9X  with  such  a  caution  the  jury  could  not  possibly 
have  been  misled  as  to  the  precise  question  to  be  de- 
termined by  them. 

Error  to  the  Common  Pleas  of  Warren 
County. 

Replevin,  by  S.  J.  Benedict  against  Boyd 
Marsh,  for  a  saw-mill,  machinery,  etc.,  of  the 
value  of  $1107. 

On  the  trial,  before  Brown,  P.  J.,  the  follow- 
ing facts  appeared :  A.  R.  Kilbum  was  the  owner 
of  land  on  which  was  a  steam  saw-mill,  in 
which  mill,  and  attached  to  which  was  the 
machinery  in  dispute.    The  structure  was  a  two- 
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story  building,  upon  timbers  imbedded  into  the 
ground.  The  engine  was  set  on  a  blocic,  which 
was  also  imbedded  into  the  ground,  and  the 
boiler  was  upon  a  stone  foundation,  while  the 
other  machinery  was  in  the  second  story.  The 
defendant  showed  by  his  witnesses  that  these 
were  all  of  a  temporary  character,  and  not  such 
as  were  ordinarily  used  where  the  mill  was  perma- 
nent.  The  mill  was  built  by  Kilburn,  the 
owner  of  the  land.  S.  J,  Benedict  obtained 
judgment  against  Kilburn  January  26,  1887, 
which  became  a  lien  upon  this  land.  Execution 
was  issued  upon  this  judgment,  and  the  land, 
with  the  mill,  was  levied  upon  and  sold  Sep- 
tember 26,  18S7,  to  S.  J.  Benedict.  After  the 
sheriff's  sale  to  Benedict*  the  defendant,  Boyd 
Marsh,  severed  the  engine,  boiler,  and  ma- 
chinery from  the  mill,  and  removed  the  same 
from  the  land.  Benedict  brought  this  action, 
claiming  title  as  above  set  forth.  Marsh  claimed 
that  the  mill  was  a  portable  one,  and  therefore 
personal  property,  and  claimed  that  he  was  the 
owner  of  the  mill  by  virtue  of  a  certain  bill  of 
lale  from  Kilburn,  made  in  the  summer  of  1887, 
five  months  after  the  lien  of  the  judgment  of 
Benedict,  upon  which  the  land  was  sold,  had 
attached*  There  was  no  severance  of  the  ma- 
chinery until  after  the  sheriff's  sale  to  Benedict. 
The  defendant  offered  to  show  by  a  witness, 
N.  J.  Whitcomb,  that  in  his  presence  A.  R.  Kil- 
burn who  erected  the  mill  stated  to  the  plaintiff 
that  he,  Kilburn,  wished  to  purchase  a  portable 
steam  saw-mill,  one  that  could  be  moved  on  to 
several  tracts  of  land  that  he  had,  and  from  one 
to  another,  for  the  purpose  of  cutting  timber, 
and  purchased  the  mill  in  question  for  that 
purpose.  Objected  to  as  incompetent  and 
irrevelant.  Objection  overruled  and  evidence 
admitted.  Exception.  (First  assignment  of 
error.) 

The  Coturt  also  admitted  the  evidence  of  A. 
W.  Day,  one  of  the  workers  in  the  saw  mill,  as 
follows:  "Q.  Did  you  have  any  conversation 
with  Mr.  Kilburn  in  the  winter  of  1886  as  to 
what  he  was  going  to  do  with  this  mill  after 
finishing  the  timber  on  the  Flatt  lot?  A.  He 
said  he  was  going  to  move  it  up  to  the  State 
line  Run  from  there."  Objected  to  as  incom- 
petent and  irrelevant.  Objection  overruled. 
Evidence  admitted.  Exception.  (Second  as- 
ngnment  of  error.) 

The  Comt  charged  the  jury  that  it  was  a 
question  for  them  whether  the  mill  was  of  a 
permanent  and  substantial  nature  or  of  a  tempor- 
ary character,  and  that  if  it  was  a  permanent 
structure  the  mere  intention  of  the  owner  to  re- 
move it  when  the  timber  was  exhausted  would 
not  change  its  character. 

Verdict  for  defendant  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  writ,  assigning 


for  error  the  action  of  the  Court  in  admitting 
the  above  evidence. 

William  £.  Rice  (Jt.- Brawn,  H.  E,  Brown, 
and  Charles  W.  Stone  with  him),  for  plaintiff  in 
error. 

fP.  W.  Wilbur  (  William  Schnur  with  him), 
for  defendant  in  error. 

June  28, 1889.  The  Court.  The  only  ques- 
tion in  this  case  was  whether  the  machinery  in  con- 
troversy was  personalty  or  irealty.  The  question 
was  very  fairly  and  correctly  submitted  by  the  Court 
to  the  jury  who  found  it  to  be  personalty.  There 
was  conflicting  evidence  on  the  subject  and  it  is 
clear  that  the  determination  of  the  issue  de- 
pended upon  a  question  of  fact  which  could 
only  be  decided  by  a  jury.  The  machinery  in 
dispute  was  a  certain  steam  engine  and  saw-mill 
noachinery  put  up  by  one  Kilburn  on  a  tract  of 
timber  land  belonging  to  him  and  used  in  sawing 
logs  out  from  the  land.  Whether  the  engine 
and  machinery  were  portable  or  permanent  was 
the  question.  Kilburn,  the  owner,  had  treated 
it  as  personalty  by  selling  it  to  William  L.  Marsh, 
by  a  written  bill  of  sale,  and  the  latter  transferred 
it  to  his  son,  the  defendant,  before  the  sheriff 's 
sale  of  the  land  but  after  the  plaintiff's  judgment 
against  Kilburn  had  been  entered.  There  was 
considerable  testimony  that  the  engine  and  ma- 
chinery were  portable  in  thfir  character  and 
were  intended  to  be  moved  from  one  tract  of 
timber  land  to  another  to  cut  up  the  logs  on 
each.  This  brought  the  case  within  the  catalogue 
of  cases  of  an  equivocal  character  which  require 
the  verdict  of  a  jury  to  determine.  In  Harmony 
Building  Association  v.  Berger  (99  Pa.  320)  we 
said :  "  There  may  be  some  things  which  are  so 
essentially  a  part  of  the  freehold  that  as  between 
vendor  and  vendee  the  intention  of  the  owner 
may  be  of  little  weight.  But  this  is  not  such  a 
case.  The  articles  themselves  were  of  such  an 
equivocal  character  as  to  raise  a  jury  question,** 
That  was  a  case  in  which  the  articles  in  contro- 
versy were  placed  in  position  by  the  owner  of 
the  premises.  As  between  landlord  and  tenant 
the  doctrine  that  physical  annexation  alone  is  the 
test  has  long  been  exploded.  (Hill  v.  Sewald, 
53  Pa.  271 ;  Seeger  V.  Pettit,  77  Id.  437.)  In 
Harmony  Building  Association  9.  Berger 
{supra),  we  said  further  that  *«  the  object  and 
intention  of  the  owner  is  to  be  regarded  in  con- 
sidering the  character  of  the  articles."  The 
learned  Court  below  was  very  careful  to  say  to 
the  jury  that  if  the  character  of  the  mill  for  per- 
manency was  certain,  the  mere  intention  of  Kil- 
burn to  the  contrary  could  not  change  it  and 
make  the  machinery  personalty.  But  we  think 
it  quite  clear  upon  the  testimony  that  the  char« 
acter  of  the  mill  for  permanency  was  a  very  de- 
batable question,  and  that  the  intention  and  ob* 
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ject  of  the  owner  became  very  material  in  de- 
termining the  question.  In  this  point  of  view 
the  evidence  offered  and  received  under  objec- 
tion and  exception  was  highly  illustrative.  Thus 
the  witness,  A.  W.  Day,  the  tail  sawyer  at 
t)ie  mill,  testified  under  exception  as  follows: 
**  Q.  What  kind  of  a  mill  was  it  ?  A.  It  was  a 
movable  mill.  I  suppose  the  engine  and  boiler 
hung  together  but  it  was  movable  and  intended 
to  move  it ;  that  was  their  calculation  after  they 
cut  their  stock  out  there.  Q.  Did  you  have  any 
conversation  with  Mr.  Kilburn  in  the  winter  of 
'86  as  to  what  he  was  going  to  do  with  this  mill 
after  finishing  the  tin)ber  on  the  Flatt  lot  ?  A. 
He  said  he  was  going  to  move  it  up  to  the  State 
Line  Run  from  there.'*  Another  witness,  Whit- 
comb,  had  previously  testified  under  objection 
and  exception  that  he  was  the  millwright  who 
built  the  mill  and  was  present  with  Benedict, 
the  plaintiff,  who  sold  the  mill,  and  Kilburn  wh^ 
bougiit  it,  at  the  time  of  the  sale.  He  was 
asked,  '*  Q.  State  to  the  jury  what  took  place 
there  ?  A.  He  went  and  looked  at  this  mill  and 
decided  on  taking  the  saw-rig  part,  that  is  the 
saw-rig,  otrriage,  and  head  blocks,  and  not  the 
engine  and  boiler.  Mr.  Benedict  wanted  Kil- 
burn to  take  the  engine  and  boiler  but  he  said  it 
was  too  heavy:  he  wanted  a  lighter  rig  on  a 
portable  boiler  so  he  could  move  it.  Mr.  Kil- 
burn said  to  Benedict  that  he  had  a  small  engine, 
that  he  would  have  it  brought  to  his  shop  and 
overhaul  it  and  if  it  needed  any  repairing  he 
would  repair  it ;  and  Mr.  Kilburn  wanted  a  new 
portable  boiler.  Q.  What  was  said  as  to  th^ 
character  of  the  mill  he  wanted?  A.  He  said 
he  wanted  a  light  rig  that  he  could  move;  he 
said  over  three  different  places;  that  he  wanted  to 
move  it  on  different  lots  where  there  was  timber 
to  cut.  Q.  What  did  he  say,  if  anything,  about 
moving  to  different  tracts  of  land  where  there 
was  timber?  A.  He  said  he  wanted  to  move  it 
several  times." 

The  foregoing  is  the  testimony,  the  admission 
of  which  is  complained  of  in  the  two  assignments 
of  error  in  this  case.  We  see  no  error  in  its  ad- 
mission. It  was  directly  upon  the  very  point  in 
controversy,  and  indicates  with  much  force  and 
directness  the  very  purpose  of  the  owner  to  put 
in  portable  machinery.  It  has  the  additional 
force  of  a  communication  of  this  purpose  to  the 
plaintiff  himself  and  would  be  admissible  for 
that  reason.  In  view  of  the  very  conservative 
and  cautious  character  of  the  charge  of  the  Court 
it  was  not  possible  for  the  jury  to  be  misled  as  to 
the  precise  question  to  be  determined,  and  the 
considerations  to  be  taken  into  account  by  them. 

Judgmeot  affirmed. 

Opinion  by  Green,  J.  s.  h.  t. 


Oct.  'SS,  58. 


Dill  V.  Knapp. 


October  15,  1888. 


Evidence — Admissibility  of — Affidavit  of  de- 
fence— Prcutice — Rules  of  Court  of  Butler 
County — Construction  of. 

In  an  action  of  assumpsit  in  the  Common  Pleas  of 
Butler  County,  brought  by  K,  against  D.,  10  recover  the 
value  of  certain  barrels  of  petroleum,  D.  filed  an  affidavit 
of  defence,  averring  that  by  fraud  and  deceit  he  had  been 
induced  to  enter  into  a  contract  with  K.  for  the  purchase 
of  a  leasehold  of  two  oil  wells,  and  that  by  reason  of  the 
false  representations  of  K.  he  had  been  pnt  to  great  ex- 
pense in  regard  to  these  wells ;  that  he  consequently  had 
been  obliged  to  surrender  them,  and  that  K.  had  given 
him  an  order  for  the  barrels  of  oil  to  recompense  him  for 
his  damage  thus  sustained.  No  copy  of  the  contract  or 
order  was  annexed.  On  the  trial  D.  offered  evidence  to 
show  that  he  had  expended  a  large  amount  of  money  in 
running,  managing,  and  controlling  the  wells,  and  that  the 
proceeds  of  the  oil  were  applied  by  him  on  account 
of  the  indebtedness  due  him  by  plaintiff,  and  to  recom- 
pense him  therefor;  also,  that  defendant  had  spent  a 
large  sum  in  improving  and  repairing  the  wells,  and  that 
the  order  was  given  to  him  to  compensate  him  for  the 
money  so  laid  out  on  plaintiff's  property,  lliis  evidence 
was  objected  to  on  the  ground  that  he  had  not  complied 
with  a  rule  of  Court  which  requires  the  defendant  to 
'*iile  with  his  plea  sworn  copies  of  any  instrument  of 
writing,  book  accounts,  etc.,  aver  material  facts  on 
which  he  relies  for  his  defence,  under  oath;  .... 
and  file  his  affidavit  stating  what  amount  he  verily  be- 
lieve5«  he  is  entitled  to  defalk  or  to  recover  from  plaintiff 
in  said  suit;"  and  also  because  the  defence  was  not  set 
out  in  the  affidavit  of  defence.  The  objection  was  sus- 
tained and  the  evidence  excluded : 

Held^  not  to  be  error. 

Error  to  the  Common  Pleas  of  Butler  County. 

Assumpsit,  by  O.  G.  Knapp  against  John  Dill, 
to  recover  the  price  and  value  of  904.10  barrels 
of  petroleum.     Plea,  non  assumpsit. 

At  the  same  time  that  he  filed  his  plea  the  de- 
fendant filed  an  affidavit  of  defence,  averring 
that  he  had  a  just  and  legal  defence  to  the  whole 
of  the  plaintiff's  claim,  as  follows : — 

(i)  He  is  not  indebted  to  the  plaintiff  in  any 
amount,  and  for  the  purpose  of  this  defence  denies 
each  and  every  allegation  in  plaintiff's  affidavit 
of  claim  in  this  case. 

(2)  The  plaintiff,  by  fraud  and  deceit,  and 
upon  fraudulent  representations  made  to  affiant, 
induced  affiant  to  enter  into  a  contract  to  pur- 
chase from  plaintiff  two  certain  oil  wells  for  the 
sum  of  $2000,  which  said  wells,  in  fact,  were  not 
worth  more  than  |xooo.  And  by  reason  of  the 
false  and  fraudulent  representations  of  the  plain- 
tiff affiant  was  induced  to  add  aJdditions,  repairs, 
and  expenses  to  said  wells  of  about  $1500,  the 
said  plaintiff  having  represented  to  affiant,  prior 
to  and  at  the  time  of  contract  aforesaid,  that  one 
of  said  wells  was  not  tubed  through  nor  into  the 
oil-producing  sand,  but  that  there  was  an  anchor 
and  a  working-barrel  in  the  said  well,  and  the 
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same  was  filled  up  to  the  top  of  the  sand,  and 
was  only  tubed  down  to  the  top  of  the  sand,  and 
was  pumping  on  top  of  the  sand,  and  if  cleaned 
out  said  well  was  good  for  an  eight-barrel  well 
per  day,  and  guaranteed  said  well  to  be  .a  good 
eight-barrel  well.  That  affiant  went  to  great  ex- 
pense and  cleaned  out  said  well,  and  then  found 
said  well  was  and  had  been  tubed  down  to  the 
bottom  of  the  sand,  and  there  was  no  anchor  or 
no  working-barrel  in  said  well,  and  the  represen- 
tations were  false  and  untrue,  and  were  fraudu- 
lently made  by  said  O.  G.  Knapp,  and  by  his 
fraudulent  representations  the  said  contract  was 
void.  And  the  said  O.  G.  Knapp  gave  affiant 
an  order  for  the  oil  for  which  this  suit  is  brought 
to  the  Pipe  Line,  for  the  purpose  of  partly  recom- 
pensing affiant  for  his  damage  sustained  and  his 
expenses  put  upon  said  well,  which  he  had  sus- 
tained and  incurred  by  reason  of  the  false  and 
fraudulent  representations  of  the  plaintiff  in  this 
case,  and  the  defendant  is  not  indebted  to  the 
plaintiff  in  this  suit  in  any  amount,  but  if  a  fair 
adjustment  of  the  matter  was  made  the  said 
plaintiff  would  be  indebted  to  affiant  in  the  sum 
of  about  eight  hundred  dollars. 

Affiant  further  states  that  said  well  was  not  as 
represented  by  the  said  O,  G.  Knapp,  upon 
which  representations  affiant  has  relied.  But  the 
same  did  not  do  two  and  three-fourth  barrels  of 
oil  per  day.  All  of  which  affiant  states  to  the 
best  of  his  knowledge,  information,  advice,  and 
bcUef. 

On  the  trial,  before  Hazen,  P.  J.,  the  follow- 
ing facts  appeared :  O.  G.  Knapp  by  an  agree- 
ment in  writing  sold  to  John  Dill  a  leasehold  of 
a  form  in  Fairview  Township,  upon  which  were 
two  oil-producing  wells,  for  the  sum  of  ^2000, 
to  be  paid  in  oil  produced  from  said  lease  and 
wells,  all  the  oil  produced  therefrom  to  be  run  to 
the  credit  of  Knapp  in  the  pipe  line  until  the 
purchase-money  should  be  paid  in  full.  Knapp 
gave  blank  ordeins  to  C.  R.  Wattson,  agent  of  the 
pipe  line  at  Petrolia,  so  that  he  could  sell  the  oil 
in  the  line,  and  place  the  proceeds  thereof  to 
Knapp's  credit  in  the  Argyle  Savings  Bank,  as  a 
credit  on  Dill's  contract.  Dill  took  possession 
of  the  lease  and  wells,  and  pumped  the  wells 
until  he  had  put  904.10  barrels  of  oil  in  the  pipe 
line  to  Knapp's  credit.  Dill  then  obtained  from 
Wattson  one  of  the  orders  in  his  own  name,  and 
sold  the  oil,  and  Knapp  brought  this  suit  to  re- 
cover the  value  thereof. 

Knapp  proved  the  sale  of  the  oil,  the  price  ob- 
Uined  therefor  by  Dill,  and  that  he  had  refused 
to  pay  over  the  same  when  requested,  and  rested. 
Dill  claimed  that  the  order  for  the  oil  had  been 
given  him  by  Knapp  to  pay  hhn  for  the  labor  and 
money  expended  in  cleaning  out  the  wells  and 
in  improving  the  machinery  connected    with 


them,  as  set  forth  in  his  affidavit  of  defence. 
This  was  denied  by  Knapp. 

Defendant  offered  to  prove  that  the  amount 
of  oil  sued  for  by  the  plaintiff  was  given  by  the 
plaintiff  to  the  defendant,  and  the  defendant  re- 
ceived the  oil  in  pursuanceof  this  order  given  him 
by  the  plaintiff,  and  that  the  money  was  applied  to 
the  indebtedness  that  the  plaintiff  owed  to  the  de- 
fendant, for  the  purpose  of  showing  that  this  oil 
was  given  to  him  to  recompense  him  for  money 
paid  out  in  improving  his  property,  in  running, 
managing,  and  controlling  his  wells. 

Objected  to  by  plaintiff,  for  the  reason  that  the 
affidavit  of  defence  does  not  advise  of  any 
alleged  indebtedness  on  the  part  of  O.  G.  Knapp 
to  John  Dill.  There  is  no  copy  of  any  account  or 
settlement  filed,  there  is  no  defence  set  up  here 
of  offset  except  upon  the  contract,  which  has  not 
beeii  proved,  and  therefore  that  is  incompetent 
find  irrelevant.  Objection  sustained;  because 
the  defendant  had  not  complied  with  sect.  2  of 
the  rule  of  Common  Pleas  Court,  the  said  con- 
tract being  in  writing.  (First  assignment  of 
error.) 

Defendant  also  proposed  to  prove  that  he  had 
laid  out  and  expended  a  large  amount  of  money 
in  improving  and  repairing  the  two  oil  wells  be- 
longing to  the  plaintiff,  and  that  this  order  was 
given  by  the  plaintiff  to  defendant  to  pay  or  com- 
pensate the  defendant  for  the  money  laid  out  and 
expended  in  improving  the  plaintiff's  property. 

Objected  to  by  plaintiff's  counsel  as  incompe- 
tent and  irrelevant,  for  the  reason  that  jfio  such 
defence  was  set  forth  in  the  affidavit  of  defence. 
Objection  sustained,  as  not  being  in  accord  with 
the  requirements  of  said  rule  of  Court.  (Second 
assignment  of  error.) 

The  rule  of  Court  referred  to  was  as  follows: 

"  Defendant  shall  file  with  his  plea  sworn  copies  of  any 
instrument  of  writing,  book  accounts,  specify  items  oif 
claim,  and  aver  material  facts  upon  which  he  relies  for 
his  defence,  under  oath  ;  and  file  his  affidavit,  stating  what 
Itmount  he  verily  believes  he  is  entitled  to  defalk  or  to  re- 
cover from  pjaintiif  in  said  suit." 

Verdict  for  plaintiff  for  ^653.38,  and  judgment 
thereon.  Whereupon  the  defendant  took  this 
writ,  assigning  for  error  the  rejection  of  his  evi- 
dence as  above. 

Lev.  McQuisHon  (William  A,  Forquer  with 
him),  for  plaintiff  in  error. 

R.  P.  Scott,  for  defendant  in  error,  cited — 
Peck's  Appeal,  11  Weekly  Notes,  31. 

January  7,  1889.  The  Court.  The  matter 
contained  in  the  first  offer  of  proof  must  be  taken 
in  connection  with  the  defence  set  forth  in  the 
defendant's  affidavit.  If  it  was  not  admissible  as 
a  part  of  that  defence  it  was  not  admissible  at  all. 
Upon  recurring  to  the  affidavit  it  is  at  once  ap- 
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parent  that  the  whole  substance  of  the  defence 
grew  necessarily  out  of  a  contract,  which  the  de- 
fendant on  the  stand  admitted  to  be  in  writing;, 
and  in  the  performance  of  which  bj  the  defend- 
ant the  plaintiff  became  kidebted  to  the  defendant 
in  the  manner  set  forth  in  the  offer  of  proof.  The 
only  indebtedness  alleged  in  the  affidavit  was 
claimed  to  be  due  for  work  done  by  the  defendant 
in  the  execution  of  the  terms  of  the  contract 
which  is  there  described,  but  no  copy  of  that  con- 
tract was  set  out  in  the  affidavit  of  defence ;  nor 
was  any  such  copy  filed,  either  with  the  affidavit 
or  with  the  plea.  The  rule  of  Court  on  the  sub- 
ject is  so  defectively  and  ungrammatically  written 
as  to  be  almost  unintelligible,  but  substantially  it 
means  that  any  instrument  of  writing  relied  upon 
by  the  defendant  must  be  filed  with  the  plea.  It 
is  not  required  to  be  set  out,  or  even  described  in 
the  affidavit  of  defence,  nor  is  any  penalty  6f  in- 
admissibility prescribed,  for  noncompliance  wiSi 
the  rule.  But  the  Court  in  rejecting  the  ofter 
said  that  to  entitle  the  defendant  to  o^r  proof  in 
regard  to  written  instruments  the  requirement  <^ 
the  rule  must  be  observed.  That  is  the  construc- 
tion put  by  the  Court  upon  its  own  rule,  and  we 
cannot  say  it  was  error.  It  was  doubtless  the 
meaning  intended  to  be  conveyed  by  the  rule, 
though  it  is  not  so  expressed.  Here  is  the  rule 
as  printed  in  the  paper-book.  *^  Section  2.  De- 
fendant  shall  file  with  his  plea  sworn  copies  of 
any  instrument  of  writing,  book  accounts,  specify 
items  of  claim,  aver  material  facts  on  which  he 
relies  for  his  defence  under  oath  as  required  in 
section  one  of  plaintiff,  and  file  his  affidavit  stat- 
ing what  amount  he  verily  believes  he  is  entitled 
to  defalk  or  to  recover  from  plaintiff  in  said  suit.'' 
By  the  literal  terms  of  this  rule  an  affidavit  of  de- 
fence seems  to  be  required  only  when  the  defend- 
ant desires  to  <*  defalk  or  to  recover  from  plaintiff  in 
said  suit."  If  an  instrument  of  writing  or  a  book 
account  is  to  be  used,  as  we  must  infer,  for  it  w 
not  so  expressed,  he  shall  file  with  his  plea  a 
sworn  copy  which  would  imply  that  it  is  only  ne- 
cessary to  file  the  sworn  copy,  but  'as  material 
facts  must  be  averred  under  oath,  it  is  a  reasona- 
ble construction  of  the  rule  to  infer  that  whatever 
facts  are  necessary  to  connect  the  instrument  or 
account  with  the  defence  must  at  least  be  stated 
in  writing  and  under  oath.  In  the  present  case 
therefore  we  interpret  this  rule  to  mean  that  if  the 
defendant  has  a  defence  which  is  based  upon  an 
instrument  in  writing  he  most,  if  he  wants  to  give 
the  instrument  in  evidence,  at  least  file  a  sworn 
copy  of  it  with  his  plea.  As  this  was  not  done 
the  Court  below  was  not  in  error  in  rejecting  the 
defendant's  offer  of  proof  since  the  defence  grew 
out  of  the  instrument  which  contained  the  con- 
tract of  the  parties.  The  same  is  true  of  the 
written  order  for  the  oil,  of  which  no  copy  was 
filed,  but  which  is  nevertheless  embraced  in  both 


offers  of  proof.  The  remaining  part  of  the  second 
offer  does  not  appear  in  the  affidavit  of  defence 
at  all,  and  we  must  assume  that  it  was  for  that 
reason  not  admissible. 

Judgment  affirmed. 

Opinion  by  Grbbn,  J.  s.  H.  t. 


Common  )?lead. 


C.  P.  No.  X.  June  6,  1889. 

Commonwealth  v.  Kerchner  ft  Miller, 
Executors  of  Agnes  Redder,  deceased* 

DecedenCs  esiate-^Collateral  inheritance  tax — 
Act  of  May  6, 1887 — The  provision  exempting 
estates  of  less  than  $230  refers  to  the  amount 
passing  to  a  collateral  and  not  to  the  decedenfs 
estate-^Legacies  under  $2jo  are  exempt  from 
tax. 

This  was  a  case  stated  in  which  the  following 
facts  were  agreed  upon : —  # 

The  decedent  died  possessed  of  real  and  per- 
sonal property  situated  in  Pennsylvania  amount- 
ing in  value  to  I3416.88.  By  her  will  she 
bequeathed  the  sum  of  I50  to  the  fathers  of 
St.  Bonafacius  Church  and  a  like  sum  to  St. 
Vincent  Orphans'  Asylum,  and  the  remainder  of 
her  estate  and  property  to  her  daughter. 

I'he  Commonwealth  claimed  the  tax  on  the 
two  legacies  of  I50  each. 

/,  P,  Klinges^  for  the  Commonwealth. 

Boies  Penrose f  contra. 

The  provision  in  the  Act  clearly  has  reference 
to  the  amount  passing  to  other  than  a  father, 
mother,  etc.,  and  does  not  refer  to  the  residue 
of  the  estate.  The  object  of  the  Legislature  was 
to  exempt  all  legacies  under  $250,  and  this  intent 
must  prevail. 

'Dwarris  on  Statutes,  175. 

The  construction  contended  for  by  the  State 
would  render  the  Act  unconstitutional,  as  it 
would  create  a  discrimination  and  produce  un. 
equal  taxation.  A  legacy  of  $100  bequeathed 
by  a  testator  whose  whole  estate  was  less  than 
I250  would  be  free  of  tax,  while  a  legacy  of  ex- 
actly the  same  amount  from  a  testator  possessed 
of  a  larger  estate  would  be  subject  in  the  legatee's 
hands  to  the  tax. 

The  Court.  Judgment  on  case  stated  for  the 
defendants.  w.  c.  t. 
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Supreme  Court 


Jm.  '89,  40.  May  9,  1889. 

New  York,  Lake  Erie,  and  Western  R.  R. 
Co.  V.  Enches. 

RaUroad  company — Negligence —  Contributory 
negligence — Requisites  of  charge  to  jury^ 
where  contributory  negligence  is  set  up  as  a 
defence. 

It  is  contribotory  n^ligence  for  a  passenger  to  leave  a 
cu-  when  it  is  in  motion. 

E.  having  brought  suit  agaia<(t  a  railroad  company  for 
hijnries  received  ihrough  the  aliege<l  negligence  of  the 
defendant,  offered  testimony  to  show  that  she  was  a  pas- 
senger opon  defendant's  train,  and  upon  arriving  at  her 
destination,  she  was  detained  on  trying  to  leave  the  train 
by  incoming  pai«sengers,  and  while  standing  upon  the 
lower  step  of  the  platform  preparing  to  alight,  she  was 
thrown  from  the  cars  by  a  sudden  jerk  in  surting.  De- 
fendant's evidence  showed  that  plaintiff  and  her  mother 
endeavored  to  get  oif  after  the  train  had  started,  and  were 
warned  not  to  do  so  by  a  brakeman,  who  offered  to  stop 
the  train.  Thev  persisted;  the  brakeman  assUted  the 
mother  to  get  off  in  safety,  but  plaintiff  stepped  off,  and 
was  thrown,  receiving  the  injuries  for  which  suit  was 
bmught.  Defendant  requested  the  Court  to  charge  that 
if  the  jury  believed  that  plaintiff  undertook  to  get  off  the 
trun  after  it  began  to  move,she  was  guilty  of  contributory 
negligence,  and  could  not  recover.  This  point  the  Court, 
"  as  a  legal  propo6itk>n  applicable  to  the  evidence  in  the 
case  00  trial,"  refused,  leaving  it  to  the  jury  « to  find, 
from  the  evidence,  and  taking  all  the  circumstances  into 
oonskleratioii,  whether  the  plaintiff,  in  attempting  to  get 
off  the  train,  was  guilty  of  such  negligence  or  want  of  care, 
as  contributed  to  the  injuries  complained  of:" 

Held^  that  the  instruction  was  error;  the  point  should 
have  been  affirmed. 

Defendant  also  requested  the  Court  to  charge  that  if 
plaintiff  attempted  to  get  off  the  train  after  it  was  in  motion, 
to  disregard  of  the  warning  not  to  do  so,  she  was  guilty  of 
contributory  negligence.  This  point  was  answered  in  the 
same  manner  as  the  other: 

Held^  to  be  error. 

In  a  trial  of  a  suit  for  damages  for  alleged  negligence, 
in  whkh  contribotory  n^ligence  is  set  up  as  a  defence, 
it  b  the  duty  of  the  Court  to  explain  to  the  jury  what 
would  constitute  contributory  negligence  of  the  plaintiff, 
and  then  to  instruct  them  that  if  they  found  such  facts  in 
the  case,  the  plaintiff  could  not  recover  if  the  accident 
resuhed  wholly,  or  in  part,  from  such  contributory  negli- 
gence. It  is  not  enough  to  say  generally  to  the  jury  that 
a  plaintiff  cannot  recover  if  he  has.  been  guilty  of  con- 
tn'botory  negligence,  they  must  be  enlightened  as  to  what 
£»cts  would  constitute  such  negligence  in  view  of  the 
testimony. 


Error  to  the  Common  Pleas  of  Warren 
County. 

Case,  by  Laura  Enches  against  the  New  York, 
Lake  Erie,  and  Western  Railroad  Company,  to 
recover  damages  for  injuries  received  by  plaintiff 
owing  to  the  alleged  negligence  of  defendant. 
Plea,  not  guilty. 

Upon  the  trial,  before  Brown,  P.  J.,  it  ap- 
peared that  on  the  morning  of  August  21,  1886, 
the  plaintiff,  with  her  mother,  took  passage  on 
the  N.  Y.  Pa.,  &  Ohio  Railroad^  leased  and 
operated  by  the  New  York,  Lake  Erie  &  Western 
R.  R.  Co.,  at  Bear  Lake,  in  Warren  County, 
for  Columbus,  in  the  same  county.  It  was  a  local 
train,  running  between  Salamanca,  N.  Y.,  and 
Meadville,  Pa.  Columbus  is  a  station  at  a  small 
town  of  some  three  or  four  hundred  inhabitants, 
three  miles  east  of  the  city  of  Corry.  The  train 
iSbhsi^ted  of  the  engine  and  tender,  baggage- 
car  and  two  coaches,  one  being  a  smoking^ar 
and  the  rear  one  the  ladies'  car.  When  the 
train  was  nearing  Columbus  Station  the  brakeman 
called  out  the  n^me  of  the  station  in  the  car 
where  the  plaintiff  and  her  mother  were,  in  time 
to  allow  passengers  to  prepare  for  exit.  The 
plaintiff  testified  that  she  heard  the  brakeman 
call  out  the  station,  and  that  she  had  been  there 
before  and  knew  when  she  reached  the  station. 
The  plaintiff  claimed  that  she  prepared  to  go  out, 
and  started  as  soon  as  the  train  stopped,  and  was 
detained  by  incoming  passengers  near  the  door, 
but  went  out,  her  mother  being  ahead,  and  down 
the  steps.  That  her  mother  stepped  off  upon 
the  platform  before  the  train  started,  safely,  and 
that  when  plaintiff  was  standing  on  the  last  step 
of  the  car  platform  the  train  was  started  with  a 
sudden  jerk,  and  she  was  thrown  clear  across 
the  station  platform,  receiving  the  injury  for 
which  suit  was  brought.  She  claimed  further 
that  the  train  was  not  stopped  a  sufficient  length 
of  time  to  enable  them  to  get  off. 

The  defendant's  evidence  showed  that  there 
were  a  number  of  passengers,  three  or  four  at 
least,  who  got  off  the  train,  and  passengers  who 
were  waiting  at  the  station  to  go  out  on  the  train 
passed  in,  and  then  the  train  was  started.  After 
the  train  began  to  move,  the  plaintiff  and  her 
mother  came  out  on  the  forward  platform  of  the 
ladies'  car,  the  mother  ahead  and  the  plaintiff 
close  behind  her,,  and  the  mother  started  down 
the  steps.  The  brakeman  warned  them  not  to 
try  to  get  off,  but  to  let  him  up  and  he  would 
pull  the  bell  rope  and  stop  the  train.  He  tried 
to  make  his  way  up  the  steps  of  the  car,  but  the 
ladies  kept  pressing  their  way  down,  and  finding 
that  they  were  about  to  jump,  he  assisted  the 
mother  and  kept  her  from  falling.  The  plaintiff 
jumped  while  the  brakeman  was  "helping  her 
mother,  and  fell  on  the  platform,  receiving  the 
injury  complained  of  in  this  suit. 
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The  conductor  and  other  employ^o  testified 
that  one  minute  was  the  usual  stop  at  that  station, 
and  that  the  stop  on  that  morning  was  of  the 
usual  length.  The  plaintiff  herself  testified  that 
the  cars  **  were  standing  perhaps  a  moment ;  per- 
haps they  stopped  a  half  a  minute,  and  perhaps 
a  minute,  I  could  not  say."  Her  mother  testi- 
fied, **  I  don't  think  it  stopped  a  minute,  and 
might  have  stopped  half  a  minute." 

Other  witnesses  put  the  stop  at  from  three- 
fourths  of  a  minute  to  a  minute  and  a  half. 

The  Court  charged  the  jury  upon  the  question 
of  negligence  as  follows : — 

**The  plaintiff  bases  her  right  to  recover  on 
the  allegation  of  negligence  on  the  part  of  the 
defendant;  and  the  burden  of  proof  is  on  her  to 
sustain  such  allegation  by  the  weight  of  evidence. 
If  she  has  not  done  so  she  ought  not  to  recover. 
If  she  has,  then  your  verdict  should  be  in  h^t 
favor,  unless  it  further  appears  that  the  plaintiff 
herself  was  also  guilty  of  such  negligence  and 
want  of  care  as  essentially  contributed  to  her 
injury.  It  is  the  law,  that,  although  the  defend- 
ant may  have  been  guilty  of  negligence  and 
want  ot  care  in  the  management  of  its  cars,  yet 
if  the  jury  are  satisfied  that  the  plaintiff  was  also 
negligent  and  careless,  and  with  her  negligence 
and  carelessness  contributed  in  any  degree  to 
the  injury,  she  cannot  recover. 

"The  first  question  for  you  to  answer,  from 
the  evidence,  is,  were  the  employes  of  the  de- 
fendant company  guilty  of  negligence  in  the 
starting  of  the  train  on  which  the  plaintiff  was  a 
passenger  and  from  which  she  was  making  her 
exit  at  the  time  of  the  accident?  It  is  the  duty 
of  a  railroad  company,  engaged  in  the  business 
of  the  transportation  of  passengers,  to  conduct 
them  safely  and  to  make  stops  of  a  sufficient 
length  of  time  to  enable  the  passengers,  using 
due  diligence  and  proper  care,  to  alight  with 
safety.  The  claim  on  the  part  of  the  plaintiff  is 
that  the  defendant  was  guilty  of  negligence  in 
this :  that  the  train  was  not  stopped  a  sufHcient 
length  of  time  to  enable  the  plaintiff,  with 
ordinary  care  and  with  reasonable  expedition,  to 
alight  safely. 

**  The  law  does  not  prescribe  how  long  a  train 
of  cars  shall  be  stopped  to  enable  passengers  to 
depart.  The  length  of  time  must  depend  upon 
the  particular  circumstances  of  the  case  of  which 
the  jury  are  to  judge.  What  would  be  negli- 
gence under  given  circumstances  might  not  be 
under  others.  Passengers  alighting  from  a  train 
at  a  station  where  a  large  number  get  on  and  off, 
should,  manifestly,  be  given  more  time  than  those 
alighting  at  a  station  where  only  a  few  passengers 
get  on  and  off. 

*♦  The  rule  that  we  lay  down  for  your  guid- 
ance is,  that  if  the  train  at  the  time  of  the  acci- 


dent to  the  plaintiff,  taking  into  consideration 
the  number  of  persons  to  alight  at  Columbus 
Station  and  the  number  on  the  platform  to  take 
passage,  stopped  a  sufficient  length  of  time  to 
enable  the  plaintiff,  using  reasonable  care  and 
reasonable  expedition,  to  leave  with  safety,  then 
|he  defendant  is  not  chargeable  with  carelessness, 
and  the  plaintiff  should  not  recover. 

**0n  the  other  hand,  if,  taking  all  the  circum- 
stances into  account,  such  sufficient  length  of 
time  was  not  given,  then  the  defendant  was 
guilty  of  carelessness ;  and  if  the  plaintiff,  with- 
out fault  on  her  part,  sustained  injury  as  the 
consequence  of  such  carelessness,  she  is  entitled 
to  a  verdict. 

**  If  you  find  that  the  plaintiff  is  entitled  to  a 
verdict,  it  will  be  your  duty  to  ascertain  what 
amount  of  damage  in  money  will  compensate  her 
for  such  injuries  and  infirmities  as  the  evidence 
shows  is  attributable  to  the  want  of  care  on  the 
part  of  the  employ^  of  the  railroad.  This  is  a 
question  for  you  to  answer  from  the  evidence 
and  not  for  the  Court.  .  .  .  etc." 

Defendant  requested  the  Court  to  charge, 
inter  aiia,  as  follows  : — 

(4)  If  the  Jury  believe,  from  the  evidence, 
that  the  plaintiff  undertook  to  get  off  ihe  train 
after  it  began  to  move,  she  is  guilty  of 
contributory  negligence  and  cannot  recover. 
Answer,  This  point,  as  a  legal  proposition,  ap- 
plicable to  the  evidence  in  the  case  on  trial  is 
refused ;  but  we  refer  it  to  you  to  find,  from  the 
evidence,  and  taking  all  the  circumstances  into 
consideration,  whether  the  plaintiff,  in  attempt- 
ing to  get  off  the  train,  was  guilty  of  such 
negligence  or  want  of  care,  as  contributed  to  the 
injuries  complained  of;  if  she  was  she  is  not  en- 
titled to  recover. 

(5)  If  the  jury  believe*  that  the  plaintiff  at- 
tempted to  get  off  after  the  train  was  in  motion, 
in  disregard  of  the  warning  of  the  brakeman  not 
to,  she  was  guilty  of  negligence  and  cannot  re- 
cover. Answer,  This  point  is  refused  as  ap- 
plicable to  the  evidence  in  the  case  on  trial ; 
but  if  you  find  that  the  plaintiff  attempted  to  get 
off  the  train  after  it  was  in  motion,  and  if,  taking 
all  the  circumstances  into  account,  you  find  that 
this  attempt  was  such  an  act  of  negligence  and 
imprudence  on  her  part  as  contributed  to  her 
injury  then  she  cannot  recover. 

Verdict  for  plaintiff  for  $7750.  A  motion  for 
a  new  trial  having  been  refused,  defendant  took 
this  writ,  and  assigned  for  error,  (i)  and  (2)  the 
answers  to  its  4th  and  5th  points,  supra.  (3) 
The  Court  erred  in  its  general  charge  to  the  jury 
by  giving  undue  prominence  to  the  plaintiff's 
allegations  of  the  negligence  of  the  defendant, 
and  by  obscuring  or  overlooking  the  contributory 
negligence  of  the  plaintiff.    (4)  and  (5)  a  portion 
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of  ihe  cJiarge  of  the  Court,  and  the  admission  of 
certain  evidence  as  to  the  measure  of  damages, 
not  necessary  to  the  report  of  the  case. 

fV.  M.  Lindsey  {James  O.  Parmlee  and  F, 
P,  Ray  with  him),  for  plaintiff  in  error. 

The  plaintiff's  allegation  of  negligence  rests 
upon  two  propositions,  (i)  that  the  train  did  not 
stop  long  enough  for  her  to  alight;  (2)  that  she 
was  thrown  from  the  car  by  an  improper  start- 
ing or  sudden  jerking  of  the  train.  If  the  first 
proposition  fails  both  must  fail.  The  testimony 
showed  that  other  passengers  got  off,  and  if 
there  was  time  enough  for  them,  there  was  time 
enough  for  her. 

The  getting  off  of  a  moving  train  is  prima 
facie  negligence. 

Railroad  Co.  v,  Aspell,  II  Har.  147. 

McOintock  v.  Penna.   Railroad  Co.,  21  Weekly 
Notes,  133. 
There  are  circumstances  under  which  the  rule 
is  changed,  but  they  did  not  exist,  and  were  not 
alleged  in  this  case. 

j^  to  the  answers  of  the  Court  to  defendant's 
points,  see — 

Catawissa  R.  R.  t'.  Armstrong,  2  P.  F.  Sm.  282. 

Baker  r.  Fehr,  I  Out.  72.     • 

Penna.  R.  R.  v,  Zebe,  9  Casey,  318. 

Penna.  R.  R.  v.  Peters,  116  Pa.  St.  206. 

Gabeft  v,  M.  &  L.  K.  R.,  16  Gray,  501. 

Secor  v.  T.  P.  &  W.  R.  R.,  10  Fe4.  Rep.  II. 

The  defence  of  contributory  negligence  was 
not  adequately  presented  in  the  charge,  nor  in 
the  answers  to  the  points. 

Schwenk  v,  KehleV,  22  Weekly  Notes,  442. 
Bishing  v.  Third  Nat.  Bank,  12  Nor.  79. 

Charles  H.  Noyes  (  Watson  D.  Hinckley,  A, 
F.  Bole,  F.  Frown,  Charles  W,  Stone,  H.  F, 
Brown  and  William  F.  Fice  with  him),  for  de- 
fendant in  error. 

It  was  the  duty  of  defendant  to  stop  its  trains 
at  stations  long  enough  to  enable  the  passengers 
to  enter  and  leave  the  cars  with  safety.  Whether 
it  discharged  its  duty  in  that  particular  is  not  to 
be  determined  by  counting  the  length  of  the 
stop,  but  by  the  necessities  of  the  passengers  en- 
tering or  leaving  the  cars  at  the  particular  station, 
llie  testimony  shows  that  the  stop  was  not  long 
enougH  for  this  purpose,  as  there  was  no  proof  that 
there  was  any  delay  on  the  part  of  the  plaintiff. 

The  question  whether  she  was  negligent  was 
purely  for  the  jury  ;  and  the  burden  of  showing 
it  was  upon  the  defendant. 

Hays  V,  Gallagber,  72  Pa.  St.  140. 
C  &  P.  R.  R.  V.  Rowan,  66  Id.  393. 

Assuming  that  the  plaintiff  did  get  off  while 
the  train  was  in  motion,  which  was  not  proved, 
this  case  is  ruled  by — 

Penna.  R.  R.  v.  Kilgore,  32  Pa.  St  292. 

Filer  V.  N.  Y.  C.  R.  R.,  49  N.  Y.  47. 

June  28,  1889.  The  Court.  There  was 
abundant  evidence  in  the  cause  that  the  plaintiff 


got  off  the  car  after  it  had  started  and  while  it 
was  in .  motion.  In  view  of  this  testimony  the 
defendant's  fourth  and  fifth  points  were  pro- 
pounded to  the  Court  below.  There  was  no 
evidence  that  there  was  any  necessity  apparent  or 
real  for  the  plaintiff  to  leave  the  car  while  it  was 
in  motion,  and  hence  there  was  no  occasion  for  any 
qualifying  reservation  as  to  the  effect  of  her  act  of 
leaving  the  car  while  in  motion  if  the  jury  be- 
lieve such  to  be  the  fact.  We  are  clearly  of  opin- 
ion therefore  that  it  was  the  duty  of  the  learned 
Court  below  to  answer  the  points  upon  the  facts 
of  which  they  were  predicated.  This  being  so 
the  simple  question  raised  by  the  fourth  point 
was  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  if  the  jury  believed  from  the  evi- 
dence that  she  undertook  to  get  off  the  train  after 
it  began  to  move.  The  mere  fact  of  the  accident 
proved  that  the  motion  of  the  car  was  sufficient 
to  cause  the  accident  from  the  attempt  to  leave 
the  car  after  it  started,  and  hence  the  hypothesis 
of  the  point  was  fairly  presented  in  the  very 
terms  in  which  it  was  stated  and  required  a  cate- 
gorical answer.  'We  have  so  often  held  that  it  is 
contributory  negligence  for  a  passenger  to  leave 
a  car  while  it  is  in  motion  that  it  is  unnecessary 
to  discuss  that  question.  (Railroad  r.  Aspell,  23 
Pa.  147;  McClintock  v.  Pa.  R.  R.  Co.,  21 
Weekly  Notes,  133.)  There  being  nothing  in 
the  circumstances  of  this  case  to  qualify  the  effect 
of  the  facts  presented  in  the  point  it  should  have 
been  affirmed  as  it  stood.  The  result  of  the 
qualified  answer  was  to  transfer  from  the  Court 
to  the  jury  the  disposition  of  the  question  as  to 
the  legal  effect  of  certain  facts  hypothetically 
stated  in  the  point  but  warranted  by  sufficient 
testimony. 

The  same  considerations  are  applicable  in  an 
increased  degree  to  the  answer  given  to  the  de- 
fendant's fifth  point.  There  the  act  of  leaving 
the  car  while  in  motion  and  in  disregard  of  the 
warning  of  the  brakeman  not  to  leave,  was  sub- 
mitted to  the  Court  and  was  answered  in  the 
same  manner  as  the  fourth  point  was  answered 
by  referring  the  whole  legal  effect  of  the  facts 
supposed  by  the  point  to  the  jury.  There  was 
distinct  affirmative  evidence  that  such  a  warning 
had  been  given,  but  the  Court  entirely  ignored 
this  feature  of  the  point  and  said  nothing  about 
it  in  the  answer.  This  was  clear  error.  The 
answers  to  both  these  points  were  in  reality  not 
answers.  Tliey  were  mere  directions  to  the  jury 
that  if  the  plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  leave  the  car  she 
could  not  recover.  Of  course  those  instructions 
were  legally  true  but  they  were  not  instructions 
upon  the  effect  of  the  particular  facts  hypotheti- 
cally stated  in  the  points,  and  hence  were  not 
responsive  to  the  points  in  any  sense.  If  there 
had  been  no  evidence  to  support  the  hypotheses 
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of  the  points  the  error  would  have  been  immaterial , 
but  there  was  such  evidence  and  the  defendant 
had  a  right  to  a  specific  instruction  upon  the  ef- 
fect of  the  facts  stated.  The  first  and  second 
assignments  of  error  are  sustained. 

We  are  of  opinion  also  that  the  third  assign- 
ment is  sustained.  On  the  trial  of  such  a  case 
it  is  the  duty  of  the  Court  to  explain  to  the  jury 
what  would  constitute  9ontributory  negligence 
of  the  plaintiff  and  then  to  instruct  them  that  if 
they  found  such  facts  in  the  case  the  plaintiff 
could  not  recover  if  the  accident  resulted  wholly 
or  in  part  from  such  contributory  negligence.  It 
is  not  enough  to  say  generally  to  the  jury  that  a 
plaintiff  cannot  recover  if  he  or  she  has  been 
guilty  of  contributory  negligence.  The  jury  must 
be  enlightened  as  to  what  facts  would  constitute 
such  negligence  in  view  of  the  testimony,  other- 
wise they  have  no  guide  by  which  to  regula^ 
their  action,  in  determining  the  controverted' 
facts.  In  the  present  case  there  was  no  definition 
or  statement  of  any  kind  as  to  what  was  the  mean- 
ing of  contributory  negligence  or  as  to  what  kind  of 
facts  would  constitute  it  or  even  tend  to  prove  iu 
There  is  but  one  sentence  in  the  charge  on  that 
subject,  and  that  is  a  mere  general  statement  of 
the  rule  of  law  that  a  plaintiff  who  has  been 
guilty  of  contributory  negligence  cannot  recover. 
All  the  rest  of  the  charge  is  upon  the  alleged 
negligence  of  the  defencknt  and  the  question  of 
damages,  and  under  the  whole  charge  and  the 
answers  to  the  points  the  jury  were  without  any 
instructions  either  upon  the  meaning  of  the  term 
**  contributory  negligence,"  or  upon  the  question 
as  to  whether  there  were  any  facts  in  evidence 
either  proving  or  tending  to  prove  that  there  was 
contributory  negligence  in  the  case.  We  have 
frequently  held  that  such  charges  are  misleading 
and  therefore  erroneous.  The  third  assignment 
is  sustained.  The  fourth  and  fifth  assignments 
are  not  sustained. 

Judgment  reversed,  and  new  venire  awarded. 

Opinion  by  Green,  J. 

H.  C.  O. 


July  *88,  168. 


February  7,  1889. 

Geiger'8  Appeal. 


fVi/is —  Construction  of^^Fee  simple — Life  estate 
^Executors  and  administrators — Liabilities 
of — Commissions — Counsel  fees — Book  en 
tries — Evidence — Life  tenant — Duty  to  keep 
down  incumbrances, 

A  testator  by  his  will  devised  his  real  estate  to  his  wife, 
her  heirs  and  assigns,  then  authorized  bis  executors  to  sell 
the  same  for  the  payment  of  debts,  and  further  directed 
that  after  his  wife's  death  his  property  should  be  sold,  his 


debts  paid,  and  the  remainder  of  the  proceeds  should  be 
distributed  among  his  children : 
Ifeltt,  that  the  widow  took  but  a  life  estate. 

The  above  testator  appointed  his  widow  and  a  son 
eKectttors.  The  widow  claiming  that  the  real  estate  was 
devised  to  her  in  fee,  sold  and  conveyed  the  same  indi- 
vidually to  a  purchaser,  the  son  joining  in  the  receipt  for 
the  purchase^money.  A  portion  of  the  purchase-money 
was  applied  to  pay  the  debts  of  testator,  and  the  residue 
went  to  the  widow.  After  the  widow's  death  the  son 
filed  an  account  as  surviving  executor : 

Ife/it,  that  accountant  should  be  surcharged  with  the 
above  purchase-money,  except  such  part  thereof  as  was 
applied  to  pay  testator's  debts. 

Many  vears  after  testator's  death,  the  widow  being  un- 
able to  keep  the  rest  of  the  real  estate,  it  was  sold  and 
conveyed  by  both  executors  to  the  son.  The  purchase- 
money  was'  paid  to  the  widow,  except  a  certain  part  with 
which  a  judgment  was  paid  off,  which  was  a  lien  on  the 
land,  together  with  interest  thereon,  which  the  widow  had 
allowed  to  fall  into  arrear.  The  son  improved  the  land 
and  afterwards  sold  it  at  an  advance.  Upon  the  fiUng  of 
^s  account  by  the  son  as  surviving  executor : 

He/it,  that  he  was  chargeable  only  with  the  purchase- 
money  paid  by  him,  and  that  he  should  be  allowed  credit 
for  the  amount  of  the  judgment  paid  off,  but  not  for  the 
interest  in  arrear  thereon,  it  havmg  been  the  clear  duty 
of  the  widow,  as  life  tenant,  to  keep  down  incumbrances. 

A  daim  by  the  accountant  in  this  case  against  testator's 
estate  was  properly  disallowed,  the  same  l^ing  stale,  and 
the  account  produced  to  support  it  not  being  in  a  book  of 
original  entries,  and  supported  only  by  accountant's  testi- 
mony. 

An  executor  who  has  used  the  money  of  the  estate  as 
his  own,  has  kept  no  separate  bank  account,  produces  no 
vouchers  for  many  items  of  credit,  and  files  finally  an 
account  involving  a  long,  tedious,  and  expensive  audit, 
and  upon  which  he  is  heavily  surcharged,  is  not  entitled 
to  commissions.  The  fact  that  his  dereliction  of  duty 
may  have  been  the  result  of  ignorance,  makes  no  dif- 
ference. 

An  executor  is  Qot  entitled  to  credit  for  counsel  fees 
for  services  rendered  to  him  on  his  own  account  in  de- 
fence of  his  conduct  throughout  his  administration  of  the 
estate. 

Appeal  of  Albert  Geiger,  surviving  executor 
of  Samuel  Geiger,  deceased,  from  a  decree  of 
the  Orphans'  Court  of  Montgomery  County,  in 
the  matter  of  the  account  of  the  appellant. 

Before  the  Auditor,  N.  H.  Larzelere,  Esq., 
appointed  to  audit  and  restate  the  account,  the 
following  facts  appeared :  Samuel  Geiger,  late 
of  Pottsgrove  Township,  Montgomery  County, 
died  testate,  May  13,  1854.  There  survived  him 
a  widow,  Sarah  Geiger  and  children,  as  follows, 
viz :  Albert  Geiger,  Catharine,  intermarried  with 
Frederick  Engle,  Samuel  Geiger,  Mary,  intermar- 
ried  with  Aaron  Engle,  Sarah,  intermarried  with 
William  Kepler,  and  Michael  E.  Geiger. 

By  his  will  Geiger  provided  as  follows  :— 

I  give,  devise  and  bequeath  unto  my  beloved  wife 
Sarah  Geiger,  her  heirs  and  assigns  forever,  all  my  pro- 
perty, real,  personal  and  mixed,  of  what  nature  or  kind 
soever  and  wheresoever  the  same  shall  be  at  the  time  of 
my  death. 
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And  I  do  nominate,  ooDstitute  and  appoint  my  said  wife 
and  my  son  Albeit  to  he  the  executors  of  this,  my  lost  will 
and  testament,  hereby  revoking  and  making  void  all  and 
erery  other  will  or  wills  at  any  time  heretofore  by  me 
made,  and  I  do  declare  this  to  be  my  last  will  and  testa- 
ment. Also,  I  direct  that  if  the  executors  see  proper 
to  sell  any  of  the  property,  real  or  personal,  to  pay  debts 
they  may  do  so.  Also,  I  do  direct,  after  the  death  of  my 
wife,  the  property,  both  real  and  personal,  shall  and  must 
be  sold,  and  all  my  just  debts  paid,  and  the  remainder  of 
the  money  to  be  equally  shared  amongst  my  children. 

Samuel  Geiger,  the  son,  died  in  i860,  without 
a  widow  or  children  surviving.  Sarah  Kepler 
died  July,  i860,  leaving  to  survive  her  Henry 
Kepler,  her  husband,  and  one  child,  Wilhelmina, 
now  intermarried  with  Morris  H.  Zuber.  Wil- 
helmina was  born  April  19,  1858.  Sarah  Gei- 
ger, the  widow,  re -married  in  i860,  making  John 
Bowman  her  second  husband.  Bowman  died 
February,  1S80,  and  Sarah  in  March,  1887, 
Testator's  will  was  dated  August  23,  1853,  ^^^ 
was  admitted  to  probate  June  7,  1854. 

Letters  were  duly  granted  to  the  executors, 
but  no  inventory  was  filed.  In  1887  Albert 
Geiger,  surviving  executor,  under  an  order  of 
Court,  filed  an  account  showing  a  balance  in  his 
hands  of  I223.94.  Wilhelmina  Zuber  filed  nu- 
merous exceptions. 

Testator  at  the  time  of  his  death  was  seised  of 
a  tract  of  land  of  14  acres  in  Pottsgrove  Town- 
ship. There  were  at  the  time  of  his  death  two 
judgments  against  him,  one  for  I900,  and  the 
other  for  $400. 

On  April  I,  1859,  Sarah  Geiger  sold  the 
above  14-acre  tract  to  Jonas  Moothard,  for 
#1560.  She  conveyed  it  to  him  individually. 
The  recital  in  the  deed  was  as  follows :  "  Being 
the  same  premises  which  Frederick  Brendlinger 
and  Mary  his  wife,  by  deed  dated  April  19, 1857, 
did  grant  unto  Samuel  Geiger,  and  Samuel  Gei- 
ger by  his  last  will  dated  August  23,  1853,  de- 
vised  unto  his  said  wife,  Sarah  Geiger,  in  fee,  as 
will  appear  by  said  last  will  and  testament."  The 
receipt  to  this  deed  was  signed  by  both  Sarah 
and  Albert  Geiger,  April  12,  1859.  Out  of  the 
proceeds  the  judgment  of  $900  was  paid.  The 
remainder  of  the  purchase-money  was  paid  into 
the  hands  of  Sarah  Geieer,  who  claimed  it  as  her 
own. 

Sarah  Geiger  also  claimed  to  own  in  fee  the 
rest  of  the  real  estate  and  appropriated  the  rents 
thereof,  paying  the  interest  on  the  remaining 
Jn  Igment  of  $400.  In  June,  1868,  she  became 
sowewhat  embarrassed  financially  and  it  was 
agreed  that  Albert  Geiger  should  become  the 
purchaser  of  a  fifty-nine-acre  farm  and  three 
small  unimproved  lots  connected  therewith,  at 
the  price  of  $2000 ;  accordingly  a  deed  was 
made  by  the  executors,  joined  in  by  all  the  heirs 
excepting  Wilhelmina  Zuber,  conveying  this 
property  to  Michael  E.  Geiger,  on  the  15th  of 


June,  1868,  who  on  the  same  day  re-conveyed  it 
to  Albert  Geiger.  Wilhelmina  was  only  ten 
years  old  at  that  time,  and  was  not  represented 
either  by  a  next  friend  or  a  guardian  in  the 
transaction. 

Shortly  before  the  sale  the  following  receipt 
was  gfiven  by  Sarah  Geiger  (then  Bowman) : — 

Reading,  June  6,  1868. 
Know  all  men  by  these  presents,  that  I,  Sarah  Bow- 
man, late  widow  of  Samuel  Geiger,  deceased,  and  now 
wife  of  John  Bowman,  of  the  Township  of  Colebrookdale, 
County  of  Berks  and  State  of  Pennsylvania,  have  had  and 
received  all  moneys  whatever  promptly  and  entirely  from 
my  son,  Albert  Geiger,  who  was  and  is  still  joint  executor 
with  me  in  the  matter  of  my  late  husband's  Samuel  Geiger*s 
estate,  and  I  do  hereby  certify  that  to  my  knowledge  the 
said  Albert  Geiger  has  not  now  any  money  or  obligations 
of  indebtedness  to  said  estate  in  his  hands,  having  ac- 
counted to  me  fully  for  everything  whatever  which  he 
received. 

Out  of  the  proceeds  the  judgment  of  I400  was 
paid,  with  the  back  interest,  also  various  ex- 
penses of  sale.  The  balance,  except  $296.87, 
which  remained  in  the  hands  of  the  accountant, 
was  paid  to  the  widow  or  her  nominees.  Subse- 
quendy,  in  1876,  Albert  Geiger,  having  greatly 
improved  the  farm  and  lots,  sold  the  same  for 

The  exceptant  claimed  that  the  accountant 
should  be  surcharged  with  the  purchase-money 
of  the  fourteen-acre  tract  and  with  the  proceeds 
realized  by  him  from  the  sale  of  the  residue  of 
the  real  estate. 

Tlie  Auditor  held  that  the  widow  had  a  life 
interest  only  in  the  real  estate,  and  that,  there- 
fore, the  accountant  was  liable  to  be  surcharged 
with  the  purchase-money  of  the  fourteen-acre 
tract,  except  such  part  as  was  used  to  discharge 
the  $900  judgment.  As  to  the  remainder  of  the 
real  estate  the  Auditor  held  that  accountant  was 
only  liable  in  the  sum  of  $2000,  and  that  he  must 
be  allowed  credit  on  this  to  the  extent  of  the 
portion  thereof  used  to  pay  the  $400  judgment. 
No  credit  was,  however,  allowed  for  the  back 
interest  paid  on  that  judgment  on  the  ground 
that  it  was  the  duty  of  the  widow  as  life  tenant 
to  keep  down  the  interest  on  that  incumbrance. 

Accountant  claimed  credit  for  a  debt  due  him 
by  his  father's  estate  of  $179.69.  As  to  this  the 
Auditor  reported  as  follows:  "In  support  of 
Albert's  claim  of  $179.69,  for  which  he  asked 
credit  in  his  account,  he  produced  an  old  book, 
on  the  back  page  of  which  there  is  an  account 
against  his  father  running  from  1847  ^o  1^53* 
Albert  is  the  only  witness  to  this  account,  and  it 
is  very  apparent  that  it  is  not  a  book  of  original 
entries.  The  Auditor  concludes  that  the 
entries  were  all  made  at  one  time,  and  from 
some  other  book  or  memoranda.  Another  con- 
vincing proof  of  this  is,  that  while  this  account 
begins  in  1847,  ^^  ^^^  outside  of  the  book  is 
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written  as  follows :  *  The  property  of  A.  Geiger, 
January  4,  1851.'  There  is  no  proof  when  this 
was  written,  but  taken  with  the  fact,  very  ap- 
parent on  the  face  of  the  page  containing  the 
charges,  leads  the  Auditor  to  l^nd  as  a  fact  that 
this  is  not  a  book  of  original  entries/'  The 
accountant  ^as  accordingly  surcharged*  with 
above  amount. 

The  Auditor  also  reported  as  follows : — 

"The  accountant's  claim  for  $120  com- 
missions cannot  be  allowed.  Commissions  fff 
trustees  are  not  a  question  of  percentages,  but  of 
compensation  for  labor  and  responsibility. 
(Montgomery's  Appeal,  5  Norris,  230.)  Where 
neither  the  one  has  been  performed  nor  the 
other  incurred  there  is  nothing  to  be  compen- 
sated. (McCausland's  Appeal,  2  Wright,  470; 
Robinson's  Estate,  5  Phiia.  99.)  In  this  estate 
tlie  accountant  has  earned  no  compensation. 
Although  in  no  respect  guilty  of  any  fraud,  he 
has  never  performed  in  an  ordinary  manner  the 
duties  devolved  by  law  upon  him.  If  he  was  in- 
solvent now,  the  heirs  of  Samuel  Geiger  would 
lose  every  cent  of  this  money.  He  is  compelled 
by  citation  to  file  his  account,  and  files  such  a 
one  as  has  caused  a  long,  tedious,  and  expensive 
audit  to  ascertain  that  which  it  was  his  legal  duty 
to  have  kept  clear  and  simple.  To  reward  an 
executor  in  such  a  case  would  be  a  premium  upon 
looseness  and  carelessness  in  the  performance 
and  discharge  of  sacred  duties  and  against  the 
policy  of  the  law.  A  trustee  at  least  is  bound  to 
use  ordinary  care  and  prudence  in  the  charge  he 
undertakes.  This  subject  is  clearly  illustrated  in 
the  following  cases :  Seiger's  Estate  (3  Weekly 
Notes,  368);  Sharp's  Estate  (2  Phila.  «8o); 
Sauter's  Estate  (6  Weekly  Notes,  95).  Neither 
can  the  claim  for  ^100  counsel  fees  for  services 
to  accountant  be  allowed.  These  were  services 
on  his  own  account  in  defence  of  his  conduct 
throughout  the  administration  of  this  estate.  He 
must  therefore  pay  for  them  out  of  his  individual 
pocket." 

Exceptions  filed  to  the  Auditor's  report  were 
dismissed  by  the  Court  in  an  opinion  by  Swartz, 
P.  J.,  and  a  decree  entered  confirming  absolutely 
the  account  as  restated.  The  accountant  there- 
upon took  this  appeal,  assigning  for  error  the 
decree  of  the  Court. 

Augustus  S»  Sassaman,  for  appellant. 

In  the  construction  of  wills  the  law  in  doubt- 
ful cases  leans  in  favor  of  an  absolute  rather  than 
a  defeasible  estate,  and  that  as  early  as  can  be. 

Smith's  Appeal,  23  Pa.  St.  9. 
Manderson  v.  Lukens,  Id.  31. 
Passmore^s  Appeal,  Id.  381. 
Rewalt  V.  Ulrich.  Id.  388. 
Lcichworth's  Appeal,  30  Id.  175. 
Bard  v.  Burd.  40  Id.  182. 
Womrath  v  McCormick,  51  Id.  504. 
Fuhon  V,  Fultoo,  2  Grant,  28. 


In  regard  to  the  last  sentence  of  the  will, 
there  was  no  trust  created  or  established  in  the 
surviving  executor;  as  words  of  desire,  expecta- 
tion, direction,  and  recommendation  create  no 
trust. 

Pennock'j*  E-late,  20  Pa.  St.  268. 

Burt  V.  Herron,  66  Id.  400. 

Johnson  v.  Johnson,  81*  Id.  257. 
The  accountant  is  entitled  to  compensation 
for  the  performatice  of  his  services  to  the  estate. 

Scott's  Intestate  Law,  813-4. 

Pu«ey  t/.  Clemson,  9  S.  &  R.  209. 

Miller's  Estate,  i  Ash,  335. 

Snyder's  Appeal,  54  Pa.  St.  67. 

Price's  Estate,  81  Id.  263, 
An  executor  who  files  a  separate  account  is 
not  liable  to  the  legatees  of  the  testator  for 
moneys  received  by  his  co-executor,  unless  he 
has  been  guilty  of  culpable  negligence  in  respect 
thereto. 

Muhlenberg's  Estate,  35  Pa.  St.  294. 

Lightcap's  Apjieal,  95  Id   455.     . 

Young's  Appeal,  99  Id.  74. 
Executors  are  entitled  to  credit  for  counsel 
fees. 

Wilson's  Appeal,  41  Pa.  St.  94. 

Sterrett's  Appeal,  2  P  &  W.  419. 

Scott's  Estate,  9  W.  &  S.  98. 

Lcow's  Estate,  6  Weekly  Notes,  233- 

Rankings  Estate,  9  Id   407. 

Martin's  Estate,  39  Leg.  Int.  331. 
/M«  IV.  Nickel  (JF.   G.  Hobson,  with  him), 
for  appellees. 

February  18,  1889.  The  Court.  The  first 
assignment  raises  the  question  whether,  under  the 
will  of  Samuel  Geiger,  his  widow,  Sarah  Geiger, 
took  a  fee  or  only  a  life  estate.  This  is  the  im» 
portant  question  in  the  case,  though  one  entirely 
free  from  difficulty.  The  first  clausejn  the  wiU 
is  as  absolute  a  devise  to  the  widow  as  could  well 
be  made,  and  the  provision  in  the  second  clause, 
authorizing  the  executors  to  sell  the  real  estate 
for  the  payment  of  debts  does  not  in  any  degree 
curtail  the  previous  devise.  It  merely  authorizes 
the  executors  to  do  what  the  law  authorizes  them 
to  do.  Then  follows  the  provision :  *  *  Also,  I  do 
direct,  after  the  death  of  my  wife,  the  property, 
both  real  and  personal,  shall  and  must  be  sold* 
and  all  my  just  debts  paid,  and  the  remainder 
of  my  money  to  be  equally  shared  amongst  my 
children."  That  this  cuts  the  fee  down  to  an 
estate  for  life  is  too  plain  for  argument.  Being 
the  later  clause  in  the  will  it  must  prevail.  With 
this  point  established,  we  find  no  error  in  the 
ruling,  of  the  Orphans'  Court  upon  the  account 
of  Albert  Geiger,  the  surviving  executor  of 
Samuel  Geiger.  It  was  perhaps  his  misfortune 
that  he  yielded  too  readily  to  the  demands  of  the 
widow,  who  was  also  his  mother  and  co-execu- 
tor. She  appears  to  have  been  an  imperious 
woman  and  thought  she  owned  the  estate  in  fee. 
But  those  who  assume  trusts  must  conform  to  the 
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law.  The  executor  charged  himself  with  the 
sum  of  J2000,  the  purchase- money  of  certain 
real  estate  sold  to  Michael  £.  Geiger,  but  which 
was,  in  reality,  a  sale  to  the  accountant.  This 
property,  after  several  years,  was  re-sold  by  the 
accountant  at  a  considerable  advance.  The 
Court  below  did  not  surcharge  him  with  this  dif- 
ference in  view  of  the  fact  that  the  increase  of 
price  was  due  to  the  improvements  which  he  had 
put  upon  the  property,  and  that  in  the  matter  of 
the  sale  be  had  acted  in  good  faith.  The  boo)c 
account  of  $1 79.69  which  the  accountant  claimed 
against  his  father's  estate  was  properly  disallowed 
for  very  satisfactory  reasons  given  by  the  Auditor. 
He  was  the  only  witness  to  prOve  it ;  his  book 
was  manifestly  not  a  book  of  original  entries, 
and  the  claim  itself  was  ancient,  running  back  to 
1847.  The  duty  of  the  life-tenant  to  keep  down 
interest  on  incumbrances  is  so  well  settled,  that 
authorities  upon  this  point  need  not  be  cited. 
Hence  the  credits  claimed  for  this  purpose  were 
properly  rejected.  As  to  the  refusal  of  the  Court 
to  allow  commissions,  it  is  sufficient  to  say  that 
compensation  is  given  only  to  the  faithful  stew- 
ard. This  accountant  may  not  have  intended 
any  wrong ;  his  derelictions  may  have  been  the 
result  of  ignorance,  but  we  cannot  excuse  him 
on  that  account,  and  place  him  on  the  same 
plane  with  those  who  perform  their  duties  intel- 
ligently. He  appears  to  have  used  the  moneys 
of  the  estate  as  his  own  ;  kept  no  separate  bank 
account ;  did  not  produce  vouchers  for  many  of 
his  items  of  credit,  and  as  the  learned  Auditot 
finds,  '*  files  such,  an  account  as  has  caused  a 
long,  tedious,  and  expensive  audit  to  ascertain 
that  which  it  was  his  legal  duty  to  have  kept 
jclear  and  pimple."  Whether  such  consequences 
arc  produced  by  knavery  or  stupidity,  the  results 
are  the  same  to  the  parties  whose  money  is  thus 
wasted. 

We  find  no  error  in  this  record. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Per  Curiam.  l.  l.,  jr. 


Jtn.  '89,  284. 


Miller*8  Appeal. 


May  14,  18S9. 


Exectiiors  and  administrators — Accounts  of— 
Legacies — Who  liable  for  interest  on — Lia- 
bility of  co-executors  for  one  another, 

A.,  one  of  two  co-executors,  having  made  an  assign- 
laent  for  the  beneSl  of  creditors,  B.,  the  other  executoif, 
m  )de  cUim  to  a  dividend  at  the  setUeroent  before  an  Au- 
diior  of  I  he  proceeds  of  real  estate  This  claim  was  aU 
lowed  by  the  Auditor  upon  the  presentation  of  a  judg- 
ment entered  jointly  against  the  executors,  in  favor  of  tlie 
ComiDonHealth  to  the  use  of  certain  devisees  of  the 


executor's  decedent,  on  the  ground  that  it  was  a  first  lien 
against  the  real  estate,  although  it  appeared  that  subse- 
quently to  the  entry  of  the  judgment  the  insolvent  ex- 
ecutor had  paid  all  that  was  due  from  him  upon  it.  B. 
made  this  claim  to  reimburse  himself  for  other  charges 
that  he  was  liable  to  pay  upon  the  account  jointly  filed 
by  them,  and  which  the  insolvent  creditor  had  failed  to 
pay: 

HeU^  that  while  the  Auditor  might  have  been  justified 
in  rejecting* this  cUim,  in  allowing  it,  he  did  so  as  due  to 
H.,  who  was  subrogated  to  the  rights  of  the  legatees  of  his 
decedent,  and  that  it  could  not  be  treated  as  assets  of  said 
decedent  in  his  hands. 

Hild^  therefore^  that  6.  was  not  liable  for  said  amount 
to  the  residuary  legatees  of  his  decedent. 

The  co-executors  having  filed  a  joint  account,  an  Au- 
ditor was  appointed  to  make  distribution  of  the  balance, 
who  reported  a  recommendation  that  $3000  the.cof 
should  be  set  apart  to  pay  certain  special  legacies,  and 
"  safely  invested  for  the  legatees."  Thb  I3000  remaine<l 
in  the  possession  of  A.,  and  he  havix^  become  insolvent 
the  legacies  to  this  amount  were  paid  by  B. : 

^Hetd^  that  this  direction  to  invest  was  simply  intended 
as  a  provision  for  the  prompt  payment  of  the  legacies,  and 
not  to  increase  the  residuary  estate  by  the  accumulation 
of  interest. 

Held^  therefore t  tliat  B.,  never  having  been  in  posses- 
sion of  this  fund,  could  not  be  charged  with  interest 
thereon  for  the  benefit  of  the  residuary  legatees. 

Appeal  of  Francis  A.  Miller,  executor  of  Josiah 
Miller,  deceased,  from  a  decree  of  the  Orphans' 
Court  of  Bedford  County,  in  the  matter  of  the 
account  stated  against  said  Josiah  Miller  as  ex- 
ecutor of  Philip  Devore,  deceased. 

Philip  Devore  died  in  January,  1868,  leaving 
considerable  real  and  personal  estate.  By  his 
will  he  appointed  Jacob  L.  Albright  and  Josiah 
Miller  as  his  executors.  Letters  testamentary 
were  granted  to  both  February  6,  i868.  These 
executors  filed  a  joint  account  October  16, 1869, 
which  was  duly  confirmed  November  16,  1869, 
and  S.  L.  Russell,  Esq.,  appointed  Auditor  to 
make  distribution.  His  report  was  confirmed 
February  14,  1870. 

By  the  will  of  Mr.  Devore  six  legacies  of  $500 
each  were  given  to  his  grandchildren  and  others, 
who  were  then  quite  young,  and  to  be  divided 
between  them  upon  reaching  majority. 

The  balance  due  on  the  first  account,  dis- 
tributed by  Mr.  Russell,  was  $5818.14.  The 
Auditor,  in  his  report,  directed  that  I3000 
should  be  retained  by  the  executors  and  safely 
invested  for  the  legatees.  The  residue,  {2818.14, 
was  distributed  presently  to  the  residuary  lega- 
tees and  was  promptly  paid  over  to  them  by  the 
executors.  On  October  26,  1871,  the  executors 
filed  another  account  which  was  duly  confirmed 
November  21,  1871.  In  this  account  they 
charged  themselves  separately,  and  the  balance 
due  by  both  was  I4837.27.  This  account  was 
also  referred  to  Mr.  Russell  as  Auditor,  whose 
report  thereon  was  duly  confirmed,  February 
12,  1872,  and  the  whole  amount  promptly  paid, 
except  about    $307.90  due    by  Josiah  Miller 
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which  was  paid  after  judgment.  The  resp>ective 
amounts  in  the  hands  of  the  several  executors 
were  kept  separate  by  the  Auditor  in  his  report, 
thus:  <<  Miller  {2851.03,  Albright  $2018.97." 

During  all  this  period  Albright  was  the  active 
executor,  and  the  bulk  of  the  assets  of  the  estate 
remained  in  his  hands.  In  July,  1874,  however, 
he  became  embarrassed  and  made  an  assignment 
for  the  benefit  of  his  creditors.  Miller,  suppos- 
ing himself  liable  for  the  J3000,  set  apart  for  the 
special  legatees,  inasmuch  as  he  had  joined  with 
Albright  in  the  filing  of  his  first  account,  at  once 
instituted  proceedings  to  secure  himself,  and 
asked  for  and  obtained  a  dividend  of  $192.61 
with  interest  thereon  amounting  to  $323.39, 
from  the  real  estate  of  Albright  in  the  hands  of 
his  assignee.  This  was  allowed  by  the  Auditor 
in  settling  Albright's  assigned  estate,  upon  the 
presentation  of  a  joint  judgment,  entered  in  favor 
of  the  Commonwealth  for  the  use  of  Philip  De^ 
vore's  devisees,  against  Albright  and  Miller  upon 
a  sci.  Osi.  on  a  certificate  from  the  Orphans' 
Court  given  prior  to  the  payment  of  the 
amounts  awarded  on  the  second  account  of  De- 
vore's  executors.  This  dividend  was  claimed  by 
Miller  and  allowed,  although  it  appeared  that 
subsequent  to  the  entry  of  the  judgment  Al- 
bright had  paid  more  than  the  amount  he  was 
ordered  to  pay  in  the  distribution  of  the  second 
account. 

In  March,  1879,  ^^^^  of  the  residuary  legatees 
of  Philip  Devore  prayed  the  Orphans'  Court  for 
a  citation  against  the  executors,  requiring  them 
to  file  a  final  account.  They  filed  answers  to 
said  citation,  and  an  Auditor  (Moses  A.  Points, 
Esq.,  was  appointed,  who  charged  Miller,  inf^r 
aha  (Albright  having  been  discharged  prior  to 
the  citation),  with  the  above  dividend,  and  also 
with  the  interest  on  the  sum  of  $3000,  which 
under  the  first  Auditor's  report  was  distributed 
to  the  special  legatees  and  duly  paid  to  each  on 
their  coming  of  age,  and  awarded  said  sums  to 
the  r^iduary  legatees. 

Exceptions  filed  to  the  report  of  the  Auditor 
were  dismissed  by  the  Court  (Baer,  P.  J.), 
and  a  decree  entered  as  recommended  by  him, 
whereupon  Miller's  executor  (Miller  having  in 
the  meanwhile  died)  took  this  appeal,  assigning 
for  error,  inter  Ma^  this  action  of  the  Court  in 
charging  the  estate  of  Josiah  Miller  with  the 
dividend  received  from  the  assigned  estate  of 
Jacob  L.  Albright,  and  abo  with  interest  on  the 
sum  of  $3000  as  aforesaid. 

John  M,  Reynolds  dXi^/ohn  Cessna ^  forapp>el- 
lant. 

faeob  H,  Longenecker  (S.  L,  Russell  and 
Thomas  Armstrong  with  him),  for  app>ellees. 

May  27,  1889.  The  Court.  The  first  as- 
signment of  error  must  be  susuined.  The  money 


to  which  ic  relates  was  not  due  to  the  estate  of 
Philip  Devore  but  to  Miller,  for  money  which  he 
had  paid  for  his  co-executor.  The  certificate 
from  the  Orphans'  Court  on  which  the  lien  had 
been  entered  in  the  Common  Pleas  was  for  a 
balance  shown  in  the  hands  of  the  executors  by 
their  second  account,  which  balance,  so  fiar  at 
least  as  Albright  was  concerned,  had  been  fully 
paid.  When  Miller  presented  it  to  the  Auditor 
who  was  charged  with  the  distribution  of  the  pro- 
ceeds of  the  assigned  estate  of  Albright  and 
asked  a  pro  rata  allowance  upon  it,  he  treated 
himself  as  subrogated  to  the  rights  of  the  plain- 
tiffs who  had  been  paid  in  full,  and  was  himself 
the  claimant.  It  may  be  that  the  Auditor  would 
have  been  justified  in  rejecting  this  claim  alto- 
gether, but  he  did  not.  He  awarded  to  Miller 
his  proportionate  part  of  the  fund  as  a  creditor 
of  Albright.  The  money  was  not  due  to  De- 
vore's  estate,  nor  awarded  to  it,  but  to  Miller, 
and  it  is  a  mistake  to  treat  it  as  assets  of  Devore 
in  the  hands  of  Miller.  The  question  raised  by 
the  second  assignment  is  more  formidable.  The 
first  account  of  the  executors  of  Devore  was  filed 
as  a  joint  account,  on  the  i6th  of  October,  1869, 
and  showed  a  balance  in  their  hands  of  $5818. 14. 
An  Auditor  was  appointed  to  make  distribution 
of  this  sum  who  reported  a  recommendation  that 
$3000  should  be  set  apart  to  pay  six  special  lega- 
cies of  $500  each,  and  <*  safely  invested  for  the 
legatees,"  and  that  the  balance  should  be  dis- 
tributed in  accordance  with  a  table  submitted 
with  the  report.  Final  confirmation  of  this  re- 
port was  made  on  the  14th  February,  1870,  and 
distribution  ordered  in  accordance  therewith. 
The  duty  to  see  to  the  safe  investment  of  the 
$3000  for  the  legatees  was  by  the  decree  of  con- 
firmation imposed  upon  both  the  executors. 
The  decree  was  not  literally  obeyed,  but  the 
legatees  have  been  fully  paid  by  Miller.  The 
residuary  legatees  are  now  seeking  to  charge  Mil- 
ler with  the  interest  which  the  fund  would  have 
produced  if  it  had  been  invested  at  the  date  of 
the  decree,  and  kept  constantly  at  interest  until 
the  first  legatee  came  of  age  in  August,  1874, 
and  then  upon  the  several  balances  left  due  a^er 
the  successive  payments  had  been  made,  to  Jan- 
uary, 1884,  when  the  last  legatee  came  of  age. 
Upon  the  total  of  interest  so  accumulated  they 
charge  interest  to  the  date  of  the  decree  in 
March,  1888.  If  Miller  had  been  in  possession 
of  the  fund,  and  had  been  able  to  keep  it  con- 
stantly at  interest,  it  might  have  earned  for  the 
benefit  of  the  residuary  legatees  something  like 
the  amount  thus  claimed,  but  it  is  clear  from  the 
testimony,  and  we  do  not  understand  it  to  be 
denied,  that  the  money  thus  set  apart  was  mainly 
if  not  wholly  in  the  hands  of  Albright,  the  co- 
executor,  when  the  order  was  made,  and  so 
remained  until  he  became  insolvent,  and  was 
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lost  in  great  part  by  his  failure.  We  are  then  to 
inquire  into  the  effect  of  the  order  of  14th  Feb- 
ruary, 1870,  requiring  the  investment  of  I3000 
for  the  payment  of  the  six  legatees.  It  was  made 
for  the  protection  of  these  legatees.  In  letter 
and  in  spirit  it  looked  to  a  provision  for  the 
prompt  payment  of  these  objects  of  the  testator's 
bounty  as  they  severally  came  of  age.  It  was 
not  intended  to  increase  the  residuary  estate  by 
the  accumulation  of  interest  through  a  long  se- 
ries of  years,  nor  was  such  a  purpose  fairly  within 
the  power  of  the  Orphans'  Court.  The  proceed- 
ing was  one  for  making  distribution.  The  rec- 
ommendation of  the  Auditor  was,  as  we  have 
seen,  intended  to  secure  the  payment  of  the  six 
legacies,  and  the  decree  of  confirmation  did  not 
enlarge  its  scope.  It  became  the  duty  of  Miller, 
therefore,  as  well  as  of  Albright,  to  see  that  these 
legacies  were  paid  as  they  fell  due,  and  the  fact 
that  he  allowed  the  fund  to  remain  in  the  handi 
of  his  co-executor,  and  that  it  was  lost  by  his 
failure,  cannot  relieve  him  from  the  obligation 
to  pay.  This  obligation  he  recognized  and  has, 
at  considerable  loss  to  himself,  discharged.  He 
has  made  amends  for  his  failure  to  invest  the 
money  with  which  to  pay  these  legacies,  by  pay- 
ing them  out  of  his  own  pocket,  and  has  thus 
discharged  the  duty  imposed  upon  him  by  th^ 
order,  not  in  accordance  with  its  terms,  but  with 
fidelity  to  its  object.  The  legatees,  who  were 
the  objects  of  solicitude  to  the  Auditor  and  the 
Orphans'  Court,  are  not  complaining  and  have 
no  reason  to  complain.    They  are  fully  paid. 

This  proceeding  is  by  the  residuary  legatees 
who  seek  to  charge  Miller  with  more  than  two 
thousand  dollars  of  interest  which  it  is  conceded 
he  never  received,  but  which  it  is  alleged  it  was 
his  duty  to  accumulate  for  them  under  the  order 
of  14th  of  February,  1870.  But  the  residuary 
legatees  were  not  the  objects  of  that  order.  The 
specific  purpose  in  view  was  security  for  the  six 
legatees,  and  the  Court  made  distribution  from 
time  to  time  to  the  residuary  legatees  recognizing 
the  right  to  payment  as  fast  as  it  could  be  made. 
They  have  no  claim  upon  Miller  by  reason  of 
the  order  to  invest,  because  the  investment  was 
directed  for  a  specific  purpose  in  which  they 
were  not  interested,  and  which  has  been  fully 
met.  His  liability,  to  them  must  depend  iipon 
his  general  liability  as  executor,  and  the  fac(  that 
he  joined  in  the  first  account  with  Albright ; 
and  if  it  is  true,  as  asserted  in  the  paperrbeok  of 
the  plaintiff  in  error,  that  every  dollar  pf  the 
assets  which  came  to  the  hands  of  the  executors, 
except  the  uncollected  notes  of  Albright  given 
to  Devore  in  his  life,  has  been  accounted  for,] 
his  general  liability  has  been  fully  discharged. 
But  one  question  relates  only  to  his  liability  for 
the  interest  upon  an  investment  that  wis  never 
made,  though  directed  for  a  specific  purpose  to 
which  the  residuary  legatees  were  strangers.  We 


hold  that  l^  is  not  liable  by  reason  of  the  order 
of  February,  1870,  because  that  order  imposed 
no  duty  on  him  relating  fo  or  for  the  benefit  of 
the  residuary  legatees,  but  was  made  for  the  ben- 
efit and  protection  of  the  sjx  legatees  who  were, 
at  that  time,  under  age,  and  because  that  order 
has  been  substantially  obeyed  by  the  actual  pay- 
ment in  full  of  each'  of  said  legatees  as  he  or 
she  became  entitled  tp  payment.  The  purpose 
of  the  order  having  thus  been  fully  met,  the  lia- 
bility of  the  executor  Miller  to  the  residuary 
legatees  must  depend  not  on  the  order  for  invest- 
ment, which  \%  functus  officio ^  but  on  the  general 
principles  regulating  the  liability  of  executors. 
If  Miller  has  not  fully  accounted,  or  if  any  rec- 
ognized basis  of  liability  exists,  his  liability  must 
be  made  to  appe^  in  the  ordinary  manner. 

The  second  assignment  of  error  is  sustained. 
The  third  necessarily  follows  the  second. 

The  decree  of  the  Orphans'  Court  is  reversed 
and  record  remitted. 

Opinion  by  Williams,  J.  s.  h.  t. 


Jan.  '89,  34a.  May  14, 1889. 

Madore's  Appeal. 

Conditions  in  a  deed — Grant  for  specific  pur^ 
poses — Bill  to  restrain  use  of  property  for 
purposes  not  mentioned  in  deed. 

The  words  "the  said  piece  of  ground  to  be  used  for 
milling  or  manufacturing  purposes  only/'  in  a  deed  con- 
veying a  tract  of  land  and  a  water  right,  are  not  a  cove- 
nant  on  the  part  of  the  grantee  to  erect  a  mill  of  any  kind 
upon  the  property. 

'  A  grantor  has  no  legal  right  to  complain  because  his 
grantee  does  not  exercise  all  the  rights  and  privileges 
which  he  purchased  and  paid  for. 

A  covenant  to  use  property  for  manufacturing  purposes, 
imf^ies  the  right  to  use  it  for  all  purposes  incident  to  such 
object. 

Appeal  of  John  W.  Madore,  trustee,  John  W. 
Madore,  John  Wilhelm,  William  M.  Hall,  James 
C.  Devore,  and  Michael  Carpenter,  from  the 
decree  of  the  Common  Pleas  of  Bedford  County, 
dismissing  a  bill  in  equity  filed  by  them  to  re- 
strain G.  Newton  Horn  from  using  a  certain  lot 
of  ground  except  for  milling  or  manufacturing 
purposes. 

The  complainants  were  the  owners  of  a  tract 
of  land  in  Bedford  County,  and  under  certain 
articles  of  association  John  W.  Madore  held  the 
title  as  trustee.  By  deed  dated  May  10,  1883, 
and  duly  recorded,  John  W.  Madore  as  trustee 
conveyed  to  G.  Newton  Horn  a  portion  of  this 
ground  as  therein  described ;  following  the  de- 
scription of  the  property  in  the  deed  were  these 
words : — 
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The  said  piece  of  ground  to  he  u^ed  for  milling  or  man- 
ufacturing purposes  only,  and  the  party  of  the  first  part 
shall  lie  allowed  to  erect  a  dam  in  Will's  Creek,  near  the 
Peerless  Lime  Company's  quarry,  and  divert  as  much 
water  from  said  creek  as  may  be  necessary  to  run  a  mill 
or  manufactory  that  may  be  erected  thereon,  and  shall 
have  the  right  to  clean  out  channel  below  said  piece  of 
ground,  so  as  to  allow  a  free  flow  of  water  from  tail  race 
and  prevent  back  water.  In  case  the  dam  is  so  erected 
in  Will's  Creek  as  to  divert  all  the  water  from  said  creek 
the  grantors  reserve  the  right  to  a  two-inch  flow  of  water 
from  race  or  creek  above  the  dam ;  but  if  t^e  water  of  said 
creek  is  not  all  diverted,  whatever  water  is  needed  by  said 
grantors  or  their  assigns,  it  shall  be  taken  from  a  point 
below  the  dam. 

Horn  took  p<issession  of  the  property  at  the 
time  of  the  conveyante  and  had  been  in  posses- 
sion continuously  up  to  the  time  of  filing  the  bill 
in  this  case,  February  i6,  1885.  He  had  erected 
a  two-story  frame  building  on  a  part  of  the  said 
lot  for  a  chair  factory,  but  it  was  never  so  used, 
but  was  used  as  a  dwelling-house  and  printing 
office,  and  afterwards  as  a  store  and.  dwelling- 
house. 

Complainants  then  filed  their  bill  in  equity 
against  Horn,  setting  forth  the  above  facts,  and 
alleging,  inter  alia^  that  the  sale  was  made  to 
Horn  on  his  representation  that  he  intended  to 
erect  a  grist  mill  on  the  lot,  that  he  had  not 
erected  such  a  mill,  and  by  his  not  so  doing  had 
injured  the  sale  of  lots  belonging  to  complain- 
ants which  would  have  been  increased  in  value 
by  the  erection  of  the  mill.  Complainants 
prayed  that  the  defendant  be  restrained  from 
using  the  said  lot  for  any  other  purpose  than  for 
a  mill  or  some  other  manufactory  with  water 
power ;  that  he  be  required  to  remove  the  build- 
ings erected  on  said  lot,  and  be  restrained  from 
using  them  as  a  printing  office  and  place  of  resi- 
dence ;  that  he  be  required  to  erect  a  mill  or 
factory  on  said  lot ;  and  that  he  be  directed  to 
pay  complainants  damages  for  his  use  of  the  lot 
in  violation  of  the  limitation  in  the  deed. 

Horn  erected  a  steam  grist  mill  on  the  premises 
after  the  bill  was  filed. 

After  answer  filed,  the  matter  was  referred  to 
Hon.  Alexander  King,  as  Master,  who  found  the 
facts  as  above  set  forth.     Testimony  was  pro- 
duced before  the  Master  to  show  that  part  of  the 
land  in  question  was  used  as  a  coal  yard.     I'he 
evidence  was  not  conclusive,  but  tended  to  show 
that  the  coal  yard  was  on  an  adjoining  lot.   The 
Master,  however,  found  as  a  fact,  that  there  was 
a  coal  yard  on  part  of  the  lot.   The  Master  con- 
cluded as  matter  of  law  that  the  grant  to  Horn 
was  an  estate  upon  condition,  that  as  no  time  for 
the  performance  of  the  condition  was  specified,  a 
reasonable  time  should  be  allowed,  which  had  not 
been  done ;  but  no  attempt  to  comply  having  been  ; 
made  and  other  use  having  actually  been  made ! 
of  the  property,  he  therefore  recommended  that  j 
defendant  be  restrained  from  using  the  property  1 
for  other  than  milling  or  manufacturing  purposes,  1 


and  from  using  it  as  a  coal  yard.  That  as  he  had 
erected  a  steam  grist  mill  since  the  bringing  of 
the  suit,  he  should  not  be  compelled  to  remove 
the  store  and  dwelling-house.  That  defendant 
should  pay  complainants  fifty  dollars  damages 
and  costs. 

On  exceptions  to  the  report  of  the  Master,  the 
Court  (Baer,  p.  J.)  decided  that  the  estate  of 
the  defendant  in  the  land  was  not  an  estate  upon 
condition,  and  consequently  the  remedy  for 
damages  was  by  an  action  at  law,  and  dismissed 
the  bill.  Whereupon  complainants  took  this 
appeal,  assigning  for  error  the  action  of  the  Court 
in  dismissing  their  bill. 

WiUiam  Af.  Hail,  Jr.  (  Wiiliam  Af.  HaU^'iih 
him),  for  appellants. 

John  M.  Reynolds  (Kerr  6*  McNamara  with 
him),  for  appellee. 

May  27,  1889.  The  Court.  The  learned 
Judg:e  below  differed  from  the  Master  in  his  con- 
struction of  the  words,  "the  said  piece  of  ground 
to  be  used  for  milling  or  manufacturing  purposes 
only,"  contained  in  the  deed  from  J.  W.  Madore 
et  aL  to  G.  Newton  Horn.  The  Master  held 
that  the  words  referred  to  created  an  estate  upon 
condition  ;  the  Court  that  they  did  not.  We 
are  not  called  upon  to  decide  which  was  right,  as 
we  think  upon  the  merits  the  bill  was  properly 
dismissed.  The  deed  contains  no  covenant  to 
erect  a  mill  of  any  kind  upon  the  property ;  the 
grantee  acquired  a  right  to  do  so,  and  to  make 
use  of  the  water  power.  The  grantor  has  no  legal 
cause  to  complain  that  his  grantee  does  not  exer- 
cise all  the  rights  and  privileges  which  he  pur- 
chased and  paid  for.  And  even  if  a  covenant  to 
build  a  mill  could  be  implied,  no  time  was  fixed 
within  which  it  was  to  be  done.  It  appears, 
however,  that  since  the  bill  was  filed  the  grantee 
has  erected  a  grist  mill  which  was  intended  to  be 
operated  by  steam.  The  ap|)ellants  object  to 
this  and  say  he  should  have  used  the  water  power. 
There  is  nothing  in  the  deed  which  requires  him 
to  do  so,  and  we  cannot  look  elsewhere  for  it. 
The  previous  understanding  of  the  parties,  if 
there  was  on6,  must  be  presumed  to  have  been 
merged  in  the  deed.  There  is  no  averment 
of  fraud,  accident,  or  mistake  in  its  execution. 
There  is  no  attempt  to  reform  it.  It  was  al- 
leged, however,  that  the  appellee  is  using  the 
properly  for  other  than  milling  or  manufac- 
turing purposes.  He  did  erect  a  building 
for  manufacturing  purposes,  but  was  unable 
to  use  it  as  such.  It  is  now  occupied  as  a 
store  and  dwelling-house.  If  we  give  the  lan- 
guage quoted  from  the  deed  the  effect  of  a  cov. 
enant,  \^e  do  not  regard  this  as  a  breach.  It 
must  have  a  reasonable  construction.  A  covenant 
to  use  property  for  manufacturing  purposes  would 
imply  the  riglit  to  use  it  for  all  purposes  incident 
to  such  object.   There  must  be  a  house  or  houses 
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for  those  who  operate  the  establishment  to  live 
in,  and  we  cannot  say  that  a  store  to  supply  their 
wants  is  not  germane.  The  matter  of  the  coal 
yard  does  not  require  discussion.  There  was  no 
coal  yard  upon  the  lot.  It  is  true  the  Master  finds 
there  was,  but  in  this  he  was  mistaken.  The 
only  evidence  upon  this  subject  is  that  of  J.  W. 
Madore,  one  of  the  plaintiffs,  who  said,  **I  am 
not  certain  that  any  part  of  Horn's  coal  yard 
proper  is  on  this  lot.  He  gains  access  to  the  coal 
yard  and  tipple  over  the  lot."  Upon  the  merits 
the  plaintiffs  had  no  case. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

Per  Curiam.  h.  s.  p.  n. 


(tommon  ?9IeaSt 


C.  P.N0.4. 

McClung  V.  Dearbome. 

Master  and  servant — Liability  of  former  for  the 
latter* s  trespass, 

A  master  is  Dot  liable  for  a  wilful  trespass  committed 
by  his  servant  m  contravention  of  the  express  instmctions  of 
the  master,  although  the  trespass  be  in  the  course  of  a 
service  rendered  to  the  master. 

Motion  for  rule  for  new  trial. 

Trespass.  The  narr.  charged  that  "  the  de- 
fendant, by  his  agents,  A.  B.  Fox  and  two  colored 
men,  which  said  agents  acted  in  the  premises  by 
order  and  instructions  of  the  defendant,  with 
force  and  arms  broke  and  entered  a  certain 
dwelling  house  of  the  plaintiff,  and  then  and 
there  made  a  great  noise  and  disturbance  and 
forced  and  broke  open  two  doors,  and  with 
force  and  arms  seized  and  took  and  carried  away 
a  certain  cabinet  organ  of  the  plaintiff's,  and 
converted  the  same  to  his  own  use." 

On  the  trial  the  facts  appeared  as  follows :  The 
defendant  was  a  dealer  in  pianos  and  organs,  and 
sent  the  organ  in  question  to  one  Mary  Hamilton 
for  approval.  If  she  approved  it  she  was  then  to 
make  a  contract  for  its  purchase  from  the  de- 
fendant. Shortly  afterwards  she  disappeared 
and  the  organ  too,  the  defendant  not  having  re- 
ceived a  cent  for  it.  One  A.  B.  Fox,  who  was 
in  the  defendant's  general  employ,  having  ascer- 
tained by  a  stratagem  that  the  organ  was  in  the 
possession  of  the  plaintiff,  informed  the  defend- 
ant of  the  fact,  and  told  him  that  he  could  get 
it  for  him.  The  defendant  thereupon  told  him 
that  if  he  could  get  it  peaceably  and  without  any 
fuss  to  do  so,  but  not  to  get  it  unless  he  could 
get  it  peaceably;  that  he  would  have  no  fuss 


about  it.  Fox  then  went  to  the  plaintiff's  house, 
taking  with  him  two  colored  men,  and  having 
gained  admittance  to  the  house,  carried  the  or- 
gan away  by  force,  after  some  scuffling  with  the 
plaintiff's  son  and  wife,  who  attempted  to  pre- 
vent him  from  taking  it  away,  and  delivered  it 
to  the  defendant. 

The  Court  instructed  the  jury  that  upon  this 
state  of  facts  a  noaster  is  not  liable  in  trespass  for 
the  acts  of  his  servant  unless  the  trespass  was 
committed  by  his  order,  or  in  pursuance  of  his 
directions,  and  that  even  then  he  is  not  liable  as 
master,  but  because  a  trespass  committed  by  his 
authority  is  a  trespass  committed  by  him,  because 
it  is  under  such  circumstances  his  own  act,  for 
in  trespass  all  are  principals,  they  who  order  it, 
and  they  who  commit  it,  that  itdepended  therefore 
upon  the  instructions  given  by  the  defendant  to 
Fox  in  this  case  whether  he  was  responsible  for 
Fox's  trespass  or  not ;  that  if  the  instructions 
were  to  bring  away  the  organ  at  all  hazards, 
whether  the  persons  in  possession  consented  to 
it  or  not,  then  the  defendant  was  responsible  for 
what  Fox  did,  for  in  that  event  Fox  was  acting 
within  the  scope  of  the  authority  received  from 
the  defendant,  and  the  defendant  was  responsi- 
ble for  what  he  did  ;  but  that  on  the  contrary  if 
the  instructions  given  by  the  defendant  to  Fox 
were  not  to  get  the  organ  unless  he  could  get  it 
peaceably*  and  with  the  consent  of  the  persons 
in  possession,  that  he  was  not  to  get  it  if  he  could 
not  get  it  without  any  fuss,  then  the  defendant 
was  not  liable  for  the  trespass  committed  by  Fox ; 
that  if  Fox  violated  the  instructions  given  to  him, 
and  of  his  own  head  committed  the  trespass 
charged  by  the  plaintiff,  the  defendant  is  not 
answerable  for  that. 

Verdict  for  the  defendant. 

Feter  Boyd,  for  the  motion. 

John  5.  McKinlay^  for  defendant. 

June  15,  1889.  The  Court  (after  stating 
the  pleadings,  evidence,  and  instructions  at  nisi 
prius),  A  doctrine  so  old  and  long  settled  as 
this,  and  so  frequently  recognized  in  the  de- 
cisions of  the  Supreme  Court  of  this  State,  can 
hardly  be  successfully  challenged  at  this  time  of 
day.  How  can  it  be  said  with  any  plausibility 
that  the  servant  here  was  acting  within  the  scope 
of  his  authority,  in  committing  this  trespass, 
when  it  was  committed  wholly  in  violation  of 
the  authority  given  to  him-:— when  he  did  some- 
thing which  the  master  expressly  ordered  him 
not  to  do?  A  great  deal  of  confusion  has 
arisen  upon  this  subject,  growing  out  of  the 
failure  in  discussing  the  question  of  the  master's 
responsibility,  to  distinguish  the  difference  be- 
tween the  rules  regulating  responsibility  for  neg- 
ligence and  those  relating  to  responsibilities  for 
torts  and  trespasses.  In  the  present  case,  as  in 
Yerger  v,  Warren  (31  Pa.  St.  319),  where  this 
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subject  was  skilfully  handled  by  Judge  Strong, 
it  ittay  be  saki  that  the  employment  of  the  ser- 
vanr  is  the  act  of  the  roaster,  but  the  employ- 
ment was  not  the  immediate  cause  of  the  injury. 
Th^  injury  did  not  grow  naturally  out  of  his 
employment,  and  was  not  within  the  scope  of 
the  duties  which  he  was  ordinarily  called  upon 
to  petf^Atn,  or  within  any  general  authority  com- 
mitted to  him.  His  authority  was  a  special  one, 
vir :  to  gtt  the  piano  if  he  could  do  so  peaceably, 
but  not  otherwise,  and  not  to  get  it  at  all,  unless 
he  could  do  so  without  any  violence,  and  peace- 
ably. There  are  cases,  chiefly  against  railroad 
corporations,  in  which  it  has  been  held  that 
where  a  corporation  commits  to  an  agent  the 
performance  Of  certain  acts,  and  delegates  to 
him  an  unlimited  discretion  in  the  performance 
of  those  acts,  the  principal  shall  be  responsible 
for  a  misuse  of'  his  authority.  Such  a  case  is  the 
Penna.  R.  R*  Co.  v.  Vandiver  (42  Pa.  St.  365), 
where  a  railroad  company  was  held  liable  for 
injuries  resulting  from  the  violence  of  a  con- 
ductor in  'putting  the  plaintiff  off  the  train.  But 
this  case  must  be  considered  of  doubtful  au- 
thority since  the  decision  of  Allegheny  Valley 
R.  R.  V,  McLain  (91  Pa.  St.  442),  which  is  in 
irreconcilable  antagonism  to  it,  and  in  which 
Sterrett,  J.,  expressly  reaffirmed  Yerger  v, 
Warren  without  qualification.  Probably  the 
true  rule  in  such  cases  is,  that  where  a*  passenger 
is  negligently  put  off,  the  company  is  liable,  but 
not  liable  where  he  is  maliciously  put  off.  I  say 
probably,  because  there  seem  to  be  probabilities 
of  law  as  well  as  probabilities  of  the  weather,  and 
there  are  cases  in  some  of  the  other  States  which 
are  in  accord  with  Penna.  R.  R.  Co.  v.  Vandiver. 
Nevertheless,  it  is  as  true  now  as  it  always  has 
been,  at  least  from  the  time  of  2  H.  Bl.  (Rep. 
442),  that  the  master  is  not  liable  for  the  tres- 
passes of  his  servant,  unless  the  particular 
wrongful  act  was  ordered  or  authorised  by  the 
master.  When  a  man's  agency  in  a  particular 
transaction  arises,  as  in  this  case,  not  out  of  his 
general  employment,  but  out  of  a  specially 
delegated  authority,  by  the  very  terms  of  which 
he  is  expressly  prohibited  from  doing  a  particular 
thing,  by  what  rule  of  common  sense  or  com- 
mon justice  can  the  master  be  held  liable  for 
his  doing  that  thing?  In  the  case  of  the  rail- 
road conductor,  already  referred  to,  he  was  act- 
ing within  the  scope  of  the  unlimited  discre- 
tionary authority  given  to  him  by  the  company. 
In  the  present  case  Fox  acted  not  only  outside 
of  the  scope  of  the  authority  delegated  to  him, 
but  in  direct  violation  of  it.  How  can  a  man 
be  said  to  order  or  authorize  a  trespass  who  ex- 
pressly forbids  it  ?  The  rule  laid  down  by  Judge 
Strong  in  Yerger  v,  Warren  (31  Pa.  St.  319) 
is  now,  and  always  has  been  the  law.  The  acts 
of  a  servant  bind  the  master  only  when  done 
in  the  course  of  the  business  committed  to  him 


or  within  the  scope  of  an  authority  specially 
delegated  (Kerns  r.  Piper,  4  Watts,  222).  How 
can  the  act  of  Fox  be  said  to  be  within  the  scope 
of  an  authority  which  was  delegated  to  him,  when 
he  did  that  which  he  was  commanded  not  to 
do?  Snodgrass  v.  Bradley  (2  Grant's  Cases,  43), 
is  in  line  with  Yerger  v.  Warren,  and  Kerns  v. 
Piper,  and  so  are  Allegheny  Valley  R.  R.  Co.  v. 
McLain  (91  Pa.  St.  442),  Phila.,  German  town, 
and  Norristown  R.  R.  Co.  v.  Wilt  (4  Whart. 
*43)>  and  Pennsylvania  Co.  ».  Toomey  (91  Pa* 
St.  256).  A  master  is  never  liable  for  the  wilful 
trespasses  of  his  servant.  See  Judge  Shars- 
wood's  Note,  I  Shars.  Blackst.  Com.  431*; 
Note  19,  and  the  ancient  cases  there  cited,  an 
authority  which  the  plaintiff  seems  to  rely  upon 
for  his  contrary  proposition.  Chancellor  Kent 
lays  down  the  same  rule,  placing  much  stress 
ttpon  the  decision  in  McManus  v.  Crickett  (i 
East,  106),  where  the  King's  Bench  went  into  an 
examinajtion  of  all  the  authorities,  and  after  much 
discussion  and  great  consideration,  with  a  view 
to  put  the  question  at  rest,  decided  that  the 
master  is  not  liable  in  trespass  for  the  wilful  act 
of  the  servant.  "The  Court  considered  that 
when  the  servant  quitted  sight  of  the  object  for 
which  he  was  employed,  and  without  having  in 
view  his  master's  orders,  pursued  the  object 
which  his  own  malice  suggested,  he  no  longer 
acted  in  pursuance  of  the  authority  given  him, 
and  it  was  deemed  so  far  a  wilful  abandonment 
of  his  master's  business  (2  Kent's  Com.  259*, 
260*)."  And  this  case,  he  points  out,  has  re- 
ceived the  sanction  of  the  Supreme  Courts  of 
New  York  and  Massachusetts,  **on  the  ground 
that  there  was  no  authority  from  the  master, 
express  or  implied,  and  the  servant  in  that  act 
was  not  in  the  employment  of  his  master  (19 
Wend.  343;  17  Mass.  508)."  But  there  seems 
to  be  little  necesssity  to  resort  to  the  decisions  of 
other  tribunals  when  those  of  our  own  are  so 
conclusive.  The  mistake'of  the  plaintiff  lies  in 
supposing  that  the  defendant  is  responsible  for 
the  wilful  trespass  committed  by  Fox,  because  he 
was  in  the  general  employment  of  the  defendant 
in  matters  which  in  no  way  related  to  such  acts  as 
those  complained  of.  What  Fox  did,  was  not  in 
the  course  of  his  general  employment,  but  quite 
outside  of  it,  and  in  doing  it,  so  far  from  obey- 
ing the  defendant's  special  orders,  or  acting 
under  his  instructions,  he  committed  the  tres- 
pass of  his  own  head,  and  in  flagrant  disobedi- 
ence of  the  defendant's  commands.  As  the 
defendant  was  in  no  wise  privy  to  the  trespass  or 
responsible  for  it,  I  cannot  see  that  his  neglect 
to  return  to  the  plaintiff  his  own  property,  which 
had  been  gotten  from  him  by  a  fraud,  can  make 
him  responsible  as  a  trespasser.  See  North  v. 
Williams  (21  Weekly  Notes,  369). 

Rule  refused. 

Opinion  by  Thayer,  P.  J.  h.  b. 
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May  »89.  38.  June  5,  1889. 

Api>eal  of  the  Commonwealth  of  Penn- 
sylvania. 

Taxes  and  taxation — Coiiaterai  inheritance  tax 
— Constitutional  law — Act  0/  May  6, 1887 — 
Tax  on  real  estate  in  foreign  jurisdiction  im- 
posed  by  said  Act,  cannot  be  enforced — Title 
to  Act. 

A  testator  residing  in  Pennsylvania  devised  real  estate 
situated  in  Man  land  to  a  charitable  corporation  of  Penn* 
i^ylvania.  The  Commonwealth,  under  the  Act  of  May  6, 
1SS7,  claimed  the  collateral  inheritance  tax  upon  the 
value  of  the  real  estate  : 

Held,  that  the  property  was  not  subject  to  the  collateral 
inheritance  tax. 

The  Act  of  May  6,  1887,  so  far  as  it  imposes  a  collate- 
ral inheritance  tax  upon  real  estate  situate  in  another 
State,  transcends  the  power  of  the  State,  and  cannot  be 
enforced. 

While  the  powers  of  the  State  for  taxing  purposes  are 
very  great,  they  are  necessarily  limited  to  either  property 
or  persons  within  her  borders.  All  properly  of  the  citi- 
zens within  the  State  may  be  taxed,  and  all  such  property 
outside  the  State,  as  is  drawn  to,  or  follows,  in  law,  the 
person  or  domicile  of  the  owner,  such  as  bonds  and  mort- 
gages, moneys  at  interest,  etc.,  no  matter  where  situate. 
But  real  estate  is  not  drawn  to  the  person  or  domicile  of 
the  owner  for  taxation  or  any  other  purpose,  and  hence 
cannot  be  taxed  outside  of  the  jurisdiction  where  it  is 
sitoate. 

Appeal  of  the  Commonwealth  of  Pennsylva- 
nia from  the  decree  of  the  Orphans'  Court  of 
Adams  County,  sustaining  the  appeal  of  the 
trustees  of  Pennsylvania  College  of  Gettysburg 
'  from  the  collateral  inheritance  tax  appraisement 
in  the  estate  of  William  Bittinger,  deceased. 

The  facts  were  these:  William  Bittinger,  a 
resident  of  Abbottstown,  Adams  County,  Penn- 
sylvania, died  there  March  3,  1888,  testate.  His 
win,  dated  October  6,  1886,  was  probated  by 
the  register  of  wills  of  said  county,  March  9, 
1 888.  By  it  he  devised  a  farm  situate  in  Fred- 
erick Coimty,  Maryland,,  to  the  trustees  of  Penn- 
sylvania  College,.  Gettysburg,  to  be  applied  to 
the  endowment  fund  of  said  institution,  provided 
it  will  be  called  the  William  Bittinger  Professor- 
ship of  Intellectual  and  Moral  Science.  Notice 
of  the  devise  was  given  and  the  devise  was  ac- 
cepted by  the  college.    The  farm  was  not  in- 


cluded in  the  original  collateral  appraisement, 
but  was  made  the  subject  of  a  supplemental 
appraisement  under  the  Act  of  May  6,  1887  (P. 
L.  79),  and  valued  at  115,000,  from  which  the 
appraisers  deducted  I5000  as  the  value  of  the 
widow's  dower. 

The  trustees  appealed  from  this  appraise- 
ment on  the  grounds  that  it  included  real 
estate  situated  out  of  the  jurisdiction  of  this 
Commonwealth  and  that  the  Act  of  Assembly, 
by  virtue  of  which  the  appraisement  was  made, 
was  unconstitutional.  The  Court,  without  filing 
an  opinion,  sustained  the  appeal;  from  this  de- 
cree the  Commonwealth  appealed,  assigning  the 
decree  of  the  Court  for  error. 

William  McSherry,  Jr.  ( William  S.  Kirk^ 
Patrick,  attorney-general,  and  John  F.  Sander- 
son,  deputy  attorney-general,  with  him),  for  the 
Commonwealth. 

The  material  portion  of  the  Act  of  1887  is  as 
follows : — 

Sect.  i.  That  all  estates,  real,  personal,  and  mixed,  of 
every  kind  whatsoever,  sittuUed within  this  State,  whether 
the  person  or  persons  dying  seised  thereof t>e  domicited  within 
or  out  of  this  State,  and  all  such  estates  situated  in  another 
State,  Territory  or  country,  when  the  person  or  persons 
dying  seised  thereof  shall  have  their  domicile  within  this 
Commonwealth,  passing  from  any  person  who  may  die 
seised  or  possessed  of  such  estate,  either  by  will  or  under 
the  intestate  laws  of  this  State  ....  shsil  be,  and  they 
are  hereby  made  subject  to  a  tax,"  etc.  etc. 

The  part  in  italics  is  not  contained  in  the  Act 
of  April  7,  1826  (P.  L.  227). 

The  title  of  the  Act  is,  **An  Act  to  provide 
for  the  better  collection  of  collateral  inheritance 
taxes."  It  is  objected  by  the  college  that  this 
title  is  defective,  because  broader  in  its  terms, 
which  define  the  subject-matter  of  the  tax,  than 
previous  Acts  relating  to  the  same  subject,  and 
that  for  want  of  a  more  specific  title  the  Act  is 
ineffectual  to  impose  the  tax  more  extensively 
than  it  was  formerly  imposed. 

To  this  objection  it  is  replied  that  the  title  of 
the  Act,  if  it  read  simply  "  An  Act  to  provide 
for  the  collection  of  collateral  inheritance 
taxes,"  would  undoubtedly  be  sufficient  to  com- 
prehend all  collateral  inheritance  taxes  and  all 
collateral  inheritances.  How,  then,  can  the 
insertion  of  the  word  "better"  impair  that 
which  would  be  sufficient  without  it? 

If  the  Act  is  read  in  connection  with  the  legis- 
lation which  existed  at  the  time  of  its  passage,  it 
is  submitted  that  the  title  of  the  Act  gives  notice, 
not  only  of  the  legislative  intent  to  provide  more 
effectual  machinery  for  the  collection  of  the  tax, 
but  also  of  a  better  definition  of  the  subject- 
matter.  But  it  is  incorrect  to  read  this  statute 
in  connection  with  previous  legislation,  as  de- 
fining the  subject-matter  of  the  tax.  The  con- 
stitutionality of  an  Act  of  Assembly  must  be 
tested  by  what  appears  upon  the  face  of  it.    It 
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must  stand  or  fall  independently  of  other  legisla- 
tion. 

What  is  true  of  an  Act  is  undoubtedly  tnie  of  the 
title,  and  as  jdready  shown,  there  can  be  no  ques- 
tion as  to  the  validity  of  this  title,  if  we  read  it 
in  connection  with  the  Act  itself  and  without 
reference  to  other  legislation.  The  title  and  the 
subject-matter  of  the  Act  are  properly  connected. 
The  title  fairly  gives  notice  of  that  subject- 
matter,  and  the  Act  itself  embraces  nothing 
which  does  not  relate  to  and  which  is  not  cog- 
nate with  it. 

Jn  re  Airy  Street,  113  Pa.  St.  281. 

Fredenck  9.  Penn.  Canal  Co.,  109  Id.  5a 

Myers  v.  Commonwealth,  1 10  Id.  270. 

Blood  V.  Marcelliot,  53  Id.  391. 

Essling's  Appeal,  89  Id.  210. 

Mauch  Chunk  v,  Magee,  81  Id.  43^. 

Aileghen/s  County  Home's  Appeal,  77  Id.  77. 

Dorsey's  Appeal,  72  Id.  429. 

The  tax  in  question  is  not  a  property  tax  but 
a  tax  upon  a  civil  right  or  privilege,  that  is,  the 
right  of  succession  or  the  right  to  take  property 
by  inheritance  or  devise.  If  this  be  so,  then  the 
nature  of  the  property  embraced  in  the  succes- 
sion, whether  real  or  personal,  as  well  as  its 
situs y  must  be  immaterial,  for  the  right  of  itself, 
which  is  taxed,  depends  upon  the  law  of  Penn- 
sylvania. 

Strode  v.  Cdmmonwealth,  52  Pa.  St.  181. 

Orcutt*s  Appeal,  97  Id.  179, 185. 

Scholy  r.  Rew,  23  Wallace,  331. 

Eyre  v,  Jacob,  14  Grattan  (Va.^,  422. 

Miller  v.  Commonwealth,  27  la.  1 10. 

Com.  v.  Herman's  Executors,  16  Weekly  Notes, 
210. 

The  cases  of— 

Coleman's  Estate,  52  Pa.  St.  468 ; 

Orctttt's  Appeal,  97  Id.  179 ; 

Hood's  Estate,  21  Id.  106; 

Drayton's  Appeal,  61  Id.  172; 

Commonwealth's  Appeal,  ii  Weekly  Notes,  492, 
which  deal  with  the  question  of  situs ^  are  gov- 
erned by  the  language  of  the  Act  of  1326,  which 
does  not  include  the  prop)erty  having  a  situs  be- 
yond the  limits  of  the  State,  and  therefore  do 
not  apply. 

By  the  provisions  of  the  Act  of  1887,  however, 
the  State  College  in  this  very  proceeding  is  made 
subject  to  a  personal  decree,  adjudging  its  lia- 
bility to  pay  the  tax  and  the  amount  to  be  paid, 
and  enjoys  the  right  of  appeal  upon  condition  of 
giving  a  bond,  upon  which  there  would  be  an 
undoubted  remedy  for  the  payment  of  the  very 
tax  in  question. 

Again,  the  liability  to  the  tax  being  made,  by 
the  provisions  of  the  first  section,  a  statutory 
duty  or  obligation,  the  payment  of  the  tax  can 
be  enforced  against  the  very  land  in  question  in 
the  State  of  Maryland,  the  rule  of  law  being  that 
whenever  by  either  the  common  law  or  statutory 
law  of  the  State,  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  that  liability 


may  be  enforced  and  the  right  of  action  pursued 
in  any  Court  which  has  jurisdiction  of  such  mat- 
ter, and  can  obtain  jurisdiction  of  the  parties. 
Knight  V.  West  Jersey  R.  R.,  108  Pa.  St.  250. 
Dennick  r.  R.  R.  Co.,  103  U.  S.  ii. 

John  M,  Krauth  arid  David  iVills^  for  ap- 
pellees. 

The  Act  of  1826,  and  the  subsequent  legisla- 
tion prior  to  1887,  were  intended  only  to  ndake 
estates  within  the  Commonwealth  subject  to  the 
tax.  It  defined  the  subject  matter  of  taxation — 
<'  all  estates,  real,  personal,  and  mixed  .... 
being  within  this  Commonwealth."  The  words 
**  being  within  the  Commonwealth,"  are  so  con- 
strued by  the  Act  of  March  11, 1850,  sec.  3,  "  as 
to  relate  to  all  persons  who  have  been,  at  the 
time  of  their  decease,  or  now  may  be  domiciled 
within  this  Commonwealth,  as  well  as  to  estates, 
and  this  is  declared  to  be  the  true  intent  and 
meaning  of  the  Act.** 

The  Act  of  1887  makes  that  subject  to  the  tax 
which  was  not  made  so  by  any  previous  Acts, 
namely,  real  estate  situated  in  another  State, 
when  the  title  of  the  Act  is,  "  An  Act  to  provide 
for  the  better  collection  of  collateral  inheritance 
taxes."  "Better  collection**  implies  that  there 
was  such  an  estate  made  subject  to  the  tax  before, 
and  a  better  mode  was  furnished  for  its  collec- 
tion. Under  such  a  title  the  Act  could  not 
constitutionally  impose  a  tax  on  that  which  had 
not  been  taxable  before. 

The  title  of  an  Act  of  Assembly  is  now  deemed 
a  part  of  the  Act. 

Penna.  Railroad  Co.  v,  Rihlet,  16  Sm.  164. 
Eby's  Appeal,  20  Sm.  311. 

If  the  title  of  an  Act  do  not  clearly  indicate 
its  subject-matter  it  is  unconstitutional. 

Cooley's  Const  Lim.  p.  \^^  «i  sef,  and  notes,  and 

cases  cited. 
Dorsey*s  Appeal,  22  Smith,  I92. 
Beckert  v.  City  of  Allegheny,  4  Norris,  191. 
Craig  V.  First  Presbytcnan  Church,  7  Id.  42. 
Dewhurst  ▼.  City  of  Allegheny,  14  Id.  437. 
Union  Pass.  Ry.  Co.'s  Appeal,  32  Smith,  91. 
Road  in  Phoenix vllle,  13  Out  44. 
Sewickly  Borough  v.  Sholes,  3  Cnimrine,  165. 

The  principle  must  also  be  kept  in  view,  that 
tax  laws  are  construed  most  strongly  against  the 
government,  and  most  favorably  to  the  taxpayer. 

Dwarris  on  Statutes,  742,  749,  and  cases  there  cited. 

United  States  v.  Watts,  I  Bond,  580. 

The  practical  difficulties  in  enforcing  the  im- 
position and  the  collection  of  the  tax  are  almost 
insurmountable,  and  render  the  law  inoperative* 
The  second  proviso  in  section  3  is  as  follows : 
^*  And  provided furtJier^  That  the  tax  on  real  estate 
shall  remain  a  lien  on  the  real  estate  on  which 
the  same  is  chargeable  until  paid."  Each  State 
is  an  indep>endent  sovereignty,  and  regulates  the 
transmission,  transfer,  and  conveyance  of  pro- 
perty, real  and  personal,  within  its  own  terri- 
torial   limits.     No    State  can  pass   any   laws 
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which  have  extra-territorial  effect  in  imposing 
liens  on  property,  real  or  personal,  in  another 
Slate,  liie  effect  of  so  doing  would  be  to  inter- 
fere with  and  seriously  embarrass  the  transmis- 
sion of  such  property,  by  sale,  gift,  or  otherwise, 
and  would  be  contrary  to  the  comity  existing 
between  States,  recognizing  the  right  of  each 
one  to  regulate  its  own  internal  affairs. 

The  power  of  taxing  this  real  estate  is  un- 
doubtedly a  right  vested  in  the  State  of  Maryland 
•      in  her  sovereign  capacity. 

The  taxing  power  rests  upon  necessity,  and 
inheres  in  every  sovereignty,  and  is  unlimited 
except  by  constitutional  prohibition ;  in  amount 
it  is  co-extensive  with  the  wants  of  the  govern- 
ment. But  it  cannot  be  imposed  upon,  or  en- 
forced against,  persons  not  amenable  to,  or  pro- 
tiected  by,  the  laws,  of  the  State. 

The  Pitts.,  Ft.  W.  &  Chi.  Ry.  Co.  v,  Com*th,  16 
Smith,  73. 
The  person  must  have  a  domicile  in  the  State 
in  order  to  be  taxed,  and  the  thing  must  have  a 
situs  therein. 

Hays  V,  Pacific  Mail  Co.,  17  Howard,  596. 

Morgan  v,  Parham,  16  Wallace,  471. 

Com'th  V,  Standard  Oil  Co.,  5  Out.  119. 
When  the  property  is  out  of  the  State  there 
can  be  no  tax  upon  it.     The  tax  laws  of  Penn- 
sylvania can  have  no  extra-territorial  operation. 

State  Tax  on  Foreign  Bonds,  15  Wallace,  300. 

McCnlloiigh  t/.  Maryland,  4  Wheat.  318;   4  Curtis, 

415- 
The  tax  is  laid  upon  the  property,  and  not 
upon  the  right  of  succession  or    the    p>erson 
taking  it. 

(>in'th  V.  Smith,  5  Barr,  142. 
In  rt  Short's  Estate,  4  Harris,  63. 
The  real  question  is  the  situs  of  the  real  estate. 
Commonwealth's  Appeal,  1 1  Weekly  Notes,  493. 
In  support  of  our  position  see — 
Del  Busto's  EsUte,  23  Weekly  Notes,  hi. 

June  28,  1889.  The  Court.  The  facts  of 
this  case,  as  we  gather  them  from  the  paper- 
books,  are  substantially  as  follows :  William  Bit- 
tineer  resided  in  Adams  County,  Pennsylvania, 
and  died  there  March  3,  1888,  testate.  He  left 
a  widow  but  no  children.  His  will  was  made 
October  6,  1886,  and  probated  by  the  register 
of  wills  of  Adams  County,  March  9,  1888.  He 
died  seised  of  a  farm  and  mill  property,  situated 
in  Frederick  County,  Maryland,  which  by  his 
will,  he  devised  to  the  corporation  of  **  The 
Trustees  of  Pennsylvania  College  of  Gettysburg, 
'■  in  the  county  of  Adams.*'  The  college  accepted 
'  the  devise.  The  Commonwealth  of  Pennsylva- 
'  nia  caused  an  appraisement  to  be  made  of  this 
real  estate  for  taxation,  under  the  provisions  of 
the  Act  of  Assembly  of  May  6,  1887,  entitled, 
"  An  Act  to  provide  for  the  better  collection  of 
collateral  inheritance  taxes."  (P.  L.  79.)  It 
was  valued  at  {15,000,  from  which  the  appraiser 


deducted  I5000,  as  the  value  of  the  widow's 
dower.  From  this  appraisement  the  college  ap- 
pealed to  the  Orphans*  Court,  which  Court  sus- 
tained the  appeal.  The  Commonwealth  then 
appealed  to  this  Court,  and  assigned  as  error  the 
ruling  of  the  Orphans*  Court. 

It  was  contended  by  the  appellees,  upon  the 
argument  at  bar,  that  the  Act  oi  1887  is  uncon- 
stitutional in  this,  that  the  title  of  said  Act  does 
not  clearly  indicate  its  subject-matter.  The  title 
is  as  follows :  *'  An  Act  to  provide  for  the  better 
collection  of  collateral  inheritance  taxes.*'  The 
title  of  an  Act  of  Assembly  is  now  deemed  a 
part  of  the  Act.  This  has  been  the  law  since 
the  Amendment  to  the  Constitution  of  1864. 
(Pennsylvania  Railroad  Co.  v.  Riblet,  66  Pa. 
164;  Eby's  Appeal,  70  Id.  311.)  If  the  title  of 
an  Act  does  not  clearly  indicate  its  subject-mat- 
ter it  is  unconstitutional.  (Dorsey's  Appeal,  72 
Pa.  192  \  Craig  v.  The  Church,  88  Id.  42 ;  Dew- 
hurst  V,  City  of  Allegheny,  95  Id.  437 ;  Beckert  v. 
City  of  Allegheny,  85  Id.  191 ;  Road  in  Borough 
of  Phoenixville,  109  Id.  44 ;  Sewickley  Bor- 
ough V.  Sholes,  118  Id.  165.)  The  title  of  the 
Act  of  1887  refers  solely  to  the  collection  of  col- 
lateral inheritance  taxes.  This  presupposes  that 
an  estate  had  previously  been  made  subject  to 
such  tax,  whereas  it  was  contended  that  said  Act 
imposed  a  tax  upon  property  not  theretofore  sub- 
ject thereto.  The  Act  of  1826  (P.  L.  227),  (the 
first  upon  the  subject),  imposed  a  collateral  in- 
heritance tax  upon  ''all  estates,  real,  personal, 
and  mixed,  of  every  kind  whatsoever,  passing 
from  any  person  who  may  die  seised  or  pos- 
sessed of  such  estate,  being  within  this  Common- 
wealth, either  by  will  or  under  the  intestate  laws 
thereof,  or  any  part  of  such  estate  or  estates,  or 
interest  therein,"  etc.  None  of  the  supplements 
to  the  Act  of  1826,  or  subsequent  legislation 
upon  this  subject,  attempted  to  bring  real  estate 
situate  outside  of  the  State  within  the  operation 
of  the  collateral  inheritance  laws  until  the  passage 
of  the  Act  of  1887,  the  first  section  of  which 
enacts,  ''that  all  estates,  real,  personal,  and 
mixed,  of  every  kind  whatsoever,  situated  within 
this  State,  whether  the  person  or  persons  dying 
seised  thereof  be  domiciled  within  or  out  of  this 
State,  and  all  such  estates  situated  in  another 
State,  Territory,  or  country,  when  the  person  or 
persons  dying  seised  thereof  shall  have  their 
domicile  within  this  Commonwealth,  passing 
from  any  person  who  may  die  seised  or  possessed 
of  such  estate,  either  by  will,  or  under  the  intes- 
tate laws  of  this  State,  or  any  part  of  such  estate 
or  estates,  or  interest  therein  transferred  by  deed, 
grant,  bargain,  or  sale,  made  or  intended  to  take 
effect,"  etc.,  shall  be  subject  to  a  tax,  etc. 

The  collateral  inheritance  tax  imposed  by  the 
Act  of  1887,  upon  real  estate,  is  a  tax  upon  the 
I  property  itself.    This  clearly  appears  from  the 


Digitized  by 


Google 


.276 


WEEKLY  NOTES  OF  CASES. 


second  proviso  in  the  3d  section  of  the  Act, 
which  is  as  follows:  "And  Provided  further^ 
That  the  tax  on  real  estate  shall  remain  a  lien  on 
the  real  estate  on  which  the  same  is  chargeable 
until  paid."  It  has  not  been  made  to  appear 
how  the  State  of  Pennsylvania  can  impose  a  tax 
upon  real  estate  situate  in  Maryland ;  and  not 
only  impose  a  tax  upon  it,  but  also  charge  it  with 
a  lien  for  such  unpaid  tax.  While  it  is  conceded 
that  the  powers  of  the  State  for  taxing  purposes 
are  very  great,  they  are  necessarily  limited  to 
either  property  or  persons  within  her,  borders. 
All  property  of  the  citizen  within  the  State  may 
be  taxed,  and  all  such  property  outside  the  State 
as  is  drawn  to  or  follows  in  law  the  person  or 
domicile  of  the  owner,  such  as  bonds  and  mort- 
gages, moneys  at  interest,  etc.,  no  matter  where 
situate.  But  real  estate  is  not  drawn  to  the  per- 
son or  domicile  of  the  owner  for  taxation  or  any 
other  purpose,  and  hence  cannot  be  taxed  out- 
side of  the  jurisdiction  where  it  is  situate.  The 
taxation  of  property  involves  the  reciprocal  duty 
of  protection  on  the  part  of  the  State  levying 
such  tax.  This  real  estate,  as  before  said,  is  situate 
in  the  State  of  Maryland,  and  is  subject  to  taxation 
by  the  laws  of  that  State.  If  it  had  been  devised 
to  a  citizen  of  Maryland  it  could  not  have  been 
seriously  contended  that  the  Act  of  1887  could 
have  been  enforced  against  him.  Does  it  make 
any  difference  that  the  devisee  is  a  Pennsylvania 
corporation?  We  think  not.  It  may  be  that 
the  State  might  impose  a  succession  tax  upon 
every  citizen  of  the  State  who  succeeds  to  either 
real  or  personal  estate,  from  whatever  source  re- 
ceived. This  is  not  such  tax,  however.  (Com. 
V.  Smith,  5  Pa.  142.)  It  is  a  direct  tax  upon 
the  thing  devised  in  the  hands  of  the  devisee,  a 
tax  which  the  State  is  powerless  to  enforce.  The 
executor  cannot,  as  in  the  case  of  the  legacy, 
deduct  it  from  the  legacy.  He  has  nothing  to 
do  with  it,  and  the  State  itself  cannot  exercise 
extra-territorial  taxing  power  as  to  real  estate, 
and  carry  into  another  State  and  enforce  there 
its  remedies  for  the  collection  of  taxes.  With- 
out further  discussion,  we  are  of  opinion  that 
this  Act  of  1887,  so  far  as  it  imposes  a  collateral 
inheritance  tax  upoB  real  estate  situate  in  Mary- 
land, transcends  the  power  of  the  State  and  can- 
not  be  enforced.  The  constitutional  question 
raised  by  its  title  is,  therefore,  unimportant. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  app)ellant. 

Opinion  by  Paxson,  C.  J.  h.  c.  o. 


Jan. '87, 428. 


Heft  V.  Ogle. 


Janiiaiy  10,  1888. 


Competency  of  witnesses — Assignment  by  dis- 
tributecy  and  release  of  ail  interest — Action 
by  executor  or  administrator. 

In  an  action  by  an  administrator  to  recover  money 
loaned  by  his  decedent,  his  mother,  his  sister,  who  has 
assigned  to  him  individually,  in  writing,  "  all  her  right, 
title,  and  interest"  of  every  kind,-  and  discharged  him 
**  from  all  liability  or  accountability  4n  any  form  what- 
ever,'' is  a  competent  witness  to  prove  the  claim  in  suit, 
and  no  policy  of  law  excludes  her. 

The  tendency  of  modem  le|[islation,  as  well  as  judicial 
decision,  is  to  let  questions  of  policy,  interest,  etc,  go  to 
the  credibility  rather  than  to  the  competency  of  witnesses. 

In  an  action  by  an  executor  or  administrator,  based  on 
a  claim  in  favor  of  the  estate  he  represents,  a  legatee  or 
dbtribuiee  who  has  parted  with  his  interest,  either  by  re- 
lease, ^yment  or  assignment,  is  a  competent  witness  for 
plaintin,  unless  there  is  some  ground  of  exclusion  other 
than  the  fact  that  he  is  a  legatee  or  distributee. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit  by  Frank  £.  Ogle,  administrator  of 
Mary  F.  Ogle,  deceased,  against  Jacob  D.  Heft, 
surviving  partner  of  Jacob  D.  Heft  and  Harry 
S.  Ogle,  late  trading  as  Heft  &  Ogle,  to  recover 
the  sum  of  $5000  loaned  by  Mary  F,  Ogle  to  the 
firm  of  Heft  &  Ogle. 

The  following  facts  appeared  at  the  trial,  be- 
fore BiDDLE,  J. :  On  May  2,  1873,  Mary  F. 
Ogle  loaned  to  Heft  &  Ogle  I5000.  She  after- 
ward died,  in  July,  1876,  intestate,  leaving  to 
survive  her  as  her  only  next  of  kin,  four  chil- 
dren, Maria  S.,  Harry  S.,  Frank  E.,  and  Caroline 
Ogle.  Harry  S.  Ogle,  since  deceased,  was  a 
member  of  the  firm  of  Heft  &  Ogle,  and  Frank 
E.  Ogle  was  duly  appointed  administrator  of  his 
mother's  estate. 

The  loan  of  $5000  not  having  been  paid, 
Frank  E.  Ogle,  as  administrator  of  his  mother's 
estate,  brought  this  suit  to  recover  the  same,  with 
interest,  on  September  20,  1884. 

To  prevent  the  bar  of  the  Statute  of  Limita- 
tions, plaintiff  offered  in  evidence  an  agreement 
in  writing  executed  by  Heft,  as  surviving  partner 
of  the  firm  of  Heft  &  Ogle,  on  June  11,  1881, 
wherein  it  was  admitted  that  the  sum  of  $45  had 
been  paid  on  account  of  interest  on  this  loan  on 
September  21,  1878. 

Plaintiff  offered  as  a  witness  to  prove  the  loan 
Maria  S.  Ogle,  a  daughter  of  decedent.  Upon  : 
objection  to  her  competency  as  a  witness,  Frank 
E.  Ogle  produced  the  following  assignment  to 
him  individually  of  all  her  interest  in  her  mother'^ 
estate : — 

Know  all  men  by  these  presents,  that  I,  Maria  S.  Ogle, 
do  hereby  for  myself,  my  heirs,  executors,  and  admints- 
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trators,  absolutely  release,  assign » transfer,  and  discharge 
nnto  Frank  E.  Ogle  all  my  right,  title,  and  interest  of 
whatsoever  kind,  either  in  law  or  equity,  of,  in  and  to 
any  sum  or  sums  of  money  which  may  be  recovered  in  or 
whkh  may  result  from  the  action  of  Frank  £.  Ogle,  ad- 
ministrator, against  Jacob  D.  Heft,  surviving  partner,  now 
pending  in  the  G>art  of  Common  Pleas  No.  i ,  of  Septem- 
ber Term,  1884,  No.  446,  and  do  discharge  him  from  any 
liability  or  accountability  to  me  in  any  form  whatever,  for 
any  sum  or  sums  of  money  which  may  be  recovered  in 
said  action. 

Witness  my  hand  and  seal  the  twentieth  day  of  Sep- 
tember, A.  D.  1884. 

(Signed)        Maria  S.  Ogle.     [l.  s.] 

Upon  her  voir  dire,  Maria  S.  Ogle  testified 
that  there  was  no  other  agreement  than  the  fore- 
going between  her  brother  and  herself,  and  that 
she  liad  received  full  consideration  for  the  assign- 
ment. 

Defendant  further  objected  generally  to  witness 
as  incompetent  to  testify.  Objiection  overruled 
— witness  admitted.  ^  Exception  for  defendant. 

Various  other  facts  in  connection  with  the  loan 
in  suit  .were  brought  out  at  the  trial,  but  are  not 
essential  to  an  understanding  of  the  case. 

Verdict  for  plaintiff  for  I91 15.88  and  judg- 
ment thereon,  whereupon  defendant  took  this 
writ,  assigning  for  error,  inter  alia^  the  action  of 
the  Conrt  in  allowing  the  above-named  witness 
to  testify. 

George  Junkin  \  Joseph  DeF.  Junkin  with 
him),  for  plaintiff  in  error. 

Angelo  T,  Freedley  and  Wm,  Henry  Rawle^ 
for  defendant  in  error. 

June  28,  1889.  The  Court.  This  suit  was 
brought  by  Frank  E.  Ogle,  administrator  of  Mary 
F.  Ogle,  deceased,  against  Jacob  D.  Heft,  who 
survived  Harry  S.  Ogle,  late  partners  as  Heft  & 
Ogle,  to  recover  money  alleged  to  have  been 
loaned  to  said  firm  by  plaintiff's  intestate,  Mary 
F.  Ogle,  who  died  leaving,  as  her  only  heirs-at- 
law,  four  children,  vi?.,  Maria  S.,  Harry  S. 
(deceased  member  of  Heft  &  Ogle),  Frank  £. 
(the  administrator),  and  Caroline  Ogle. 

On  the  trial,  plaintiff  below  called  his  sister, 
Maria  S.  Ogle,  to  substantiate  the  claim  in  suit. 
The  witness  being  objected  to  as  incompetent, 
he  proved  and  put  in  evidence  a  paper,  signed 
and  sealed  by  her,  wherein  she  absolutely  re- 
leases, assigns  and  transfers  to  her  brother,  Frank 
E.  Ogle,  individually,  all  her  **  right,  title,  and  in- 
terest of  whatsoever  kind,  either  in  law  or  equity, 
of,  in  and  to  any  sum  or  sums  of  money  which 
may  be  recovered  or  which  may  result  from*' 
this  suit,  and  discharges  ''him  from  all  liability 
or  accountability  ....  in  any  form  what- 
ever,  for  any  sum  or  sums  of  money  which  may 
♦  be  recovered  in  said  action."  The  witness  also 
testified,  on  her  voir  dire^  that  there  was  no 
other  agreement  between  herself  and  her  brother, 
and  that  she  then  had  no  interest  in  the  fund. 


The  objection  was  overruled,  and  bill  sealed  for 
defendant  below. 

The  question  thus  presented  in  the  first  speci- 
fication is,  whether  the  learned  Judge  erred  in 
ruling  as  he  did.  We  are  of  opinion  that  he  did 
not.  The  witness  was  not  a  party  to  the  record. 
She  was  neither  the  owner  nor  the  assignor  of  the 
claim  in  suit ;  nor  could  she,  individually,  in  her 
own  right,  ever  have  been  plaintiff  in  an  action  to 
recover  the  same.  She  was  not  a  party  in  inter- 
est, because,  prior  to  suit  brought,  she  absolutely 
released  and  transferred  to  her  brother,  individ- 
ually, all  the  interest  she  ever  had  or  could  have 
in  the  amount  that  might  be  recovered.  She 
was  therefore  competent  to  testify;  and  no 
policy  of  law  excluded  her.  On  the  contrary, 
the  policy  of  the  law  is  rather  to  favor  the  ad- 
mission of  witnesses  who  are  divested  of  all  in- 
terest. Whenever  it  is  practicable  to  do  so,  the 
tendency  of  modern  legislation,  as  well  as  judi- 
cial decision,  is  to  let  questions  of  policy,  inter- 
est, etc.,  go  to  the  credibility,  rather  than  to  the 
competency  of  witnesses. 

On  principle  as  well  as  authority,  it  ought  to 
be  considered  settled  that  in  an  action  by  an 
executor  or  administrator,  based  on  a  claim  in 
favor  of  the  estate  he  represents,  a  legatee  or 
distributee  who  has  parted  with  his  interest,  either 
by  release,  payment,  or  assignment,  is  a  compe- 
tent witness  for  plaintiff,  unless  there  is  some 
ground  of  exclusion  other  than  the  fact  that  he 
is  a  legatee  or  distributee,  and  as  such  was  pre- 
viously interested  in  the  result  of  the  suit,  (i 
Greenl.  Ev.,  sects.  419,  430;  Miller  on  Wit- 
nesses, 58;  Scott  V,  Lloyd,  12  Peters,  145  ;  Geb- 
hart  V,  Shindle,  15  S.  &  R.  235  3  Dollone  v, 
Rehmer,  4  Watts,  9  ;  Com.  v.  O.  &  P.  Railroad 
Co.,  I  Grant's  Cases ;  Connell  v.  Van  Arsdalen, 
4  Pa.  364 ;  Carter  v.  Trueman,  7  Pa.  315  ;  Stein- 
inger  z^.  Hoch,  42  Pa.  432;  Forrester  v,  Tor- 
rence,  64  Pa.  29 ;  Brant  v.  Dennison,  3  East'n 
Rep.  9.) 

In  some  of  our  cases  there  is  more  or  less  con- 
fusion" of  thought,  arising  from  the  failure  to 
properly  distinguish  those  of  the  class  to  which 
the  one  now  before  us  belongs,  from  cases  in 
which  the  proffered  witness  was  either  actually 
or  substantially  a  party  to  the  suit,  or  in  which 
he  was  the  assignor  of  the  thing  or  contract  in 
action,  a  parly  to  a  negotiable  instrument,  or 
otherwise  incompetent  on  the  ground  of  public 
policy.  In  Hans  v.  Palmer  (98  Pa.  296) ;  Mont- 
gomery z^.  Grant  (57  Id.  243) ;  Grayson's  App. 
(5  Id.  395) ;  Bailey  v.  Knapp  (19  Id.  193);  Hartz 
V.  Snyder  (26  Id.  511);  Frost's  App.  (105  Id. 
258,  266),  and  kindred  cases,  witnesses  were  ex- 
cluded for  one  or  other  of  the  reasons  above 
stated.  Some  of  those  grounds  of  exclusion  are 
now  greatly  restricted  by  legislation  of  compara- 
tively recent  date. 
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In  Commonwealth  v.  O.  &  P.  Railroad  Co., 
supra,  Mr.  Justice  Black  notices  the  distinction 
between  an  interest  that  is  collateral  and  one 
that  is  direct,  as  follows:  "When  the  interest 
of  the  witness  is  collateral,  his  competency  may 
be  restored  by  a  release  or  transfer  of  it.  The 
rule  in  Post  v,  Avery  applies  only  to  persons 
who  have  assigned  choses  in  action  on  which  the 
recovery  would  have  been  for  their  own  use,  if 
no  assignnu;nt  had  been  made.  Its  object  is  to 
prevent  a  party  from  transferring  himself  into  a 
witness  by  the  magic  of  a  bit  of  paper.  It  for- 
bids one  who  assigns  a  claim  to  sell  his  oath 
along  with  it.  But  a  person  who  has  a  merely 
incidental  interest  in  the  result,  an  interest 
which  arises  entirely  out  of  the  fact  that  the 
record  may  be  evidence  for  or  against  him  in 
some  other  action,  may  divest  himself  of  such 
inter^t,  and  if  he  does  so  at  any  time  before  he 
is  offered  as  a  witness,  bis  testimony  must  be 
received.  For  instance,  a  stockholder  in  a  cor- 
poration may  transfer  his  stock  and  become  a 
witness  for  the  company ;  a  legatee  may  dispose 
of  his  interest  in  the  estate  and  testify  for  the 
executors;  an  attorney  who  has  a  contingent 
fee  may  release  it  and  give  evidence  in  favor  of 
his  client.  The  rule  in  question  is  not  levelled 
against  interested  witnesses,  but  is  founded  in 
the  policy  of  stopping  a  disinterested  party  from 
testifying  in  favor  of  one  who  sues  in  his  right." 

Brant  v.  Dennison,  supra,  was  an  action  of 
ejectment  against  a  mortgagor  by  the  adminis- 
trators of  the  mortgagee  who  died  intestate,  un- 
married and  without  issue.  On  the  trial,  a  niece 
and  heir-at-law  of  the  intestate,  and  wife  of  one 
of  the  administrators,  was  called  by  them  to  sus- 
tain the  mortgage  on  which  the  action  was  based. 
Being  objected  to  as  incompetent,  because  she 
was  the  wife  of  one  of  the  plaintiffs  and  also  a 
distributee  of  the  estate  represented  in  part  by 
her  husband,  and  therefore  interested,  it  was 
shown  that  she  had  previously  executed  and  de- 
livered to  a  third  party  an  assignment  of  all  her 
interest  in  the  mortgage  in  controversy ;  and  on 
the  authority  of  Carter  v,  Ineman,  Steininger  v. 
Hoch*s  Ex'r  (supra),  and  kindred  cases,  it  was 
held  that  inasmuch  as  she  was  not  a  party  to  the 
suit,  either  actually  or  substantially,  and  her 
interest  as  distributee,  so  far  as  the  claim  in  suit 
was  concerned,  having  been  divested  by  the  as- 
signment, she  was  a  competent  witness.  In 
principle,  that  case  is  not  essentially  different 
from  the  one  under  consideration.  The  first 
specification  of  error  is  not  sustained. 

There  was  no  error  in  rejecting  the  offer  of 
evidence  recited  in  the  second  and  last  specifica- 
tion. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J.  h.  s.  p.  n. 


Jan  '89,  19. 


Miller  v«  Rohren 


May  22,  1889. 


Two  personal  actions  for  same  cause^^Judginent 
in  one  a  bar  to  second  suit'^ Evidence — Attach' 
ment  under  Act  of  March  17,  1869 — ^  P^^' 
sonal  action. 

Where  two  personal  actions  are  instituted  between  the 
same  parties  for  the  same  cause  of  action,  a  recovery  of 
judgment  in  one  extinguishes  the  right  to  recover  in  the 
other,  and  gives  to  the  plaintifif  in  lieu  thereof  a  security 
of  a  higher  order. 

A  proceeding  under  the  Act  of  March  17,  1869  (P.  L. 
8)  is  to  be  regarded  as  a  personal  action.  The  attachment 
is  intended  to  secure  the  plaintiff  by  a  lien  in  advance  of 
judgment,  but  the  efficacy  of  that  security  depends  on  the 
recovery  of  a  final  personal  judgment. 

The  record  of  a  judgment  recovered  in  a  former  suit 
between  the  same  parties  is  competent  evidence  for  de- 
fendant, especially  when  taken  in  connection  with  other 
testimony  it  shows  that  both  suits  were  for  precisely  the 
same  cause  of  action. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Atuchment  under  the  Act  of  March  17, 1869, 
by  Jeremiah  Rohrer  against  S.  R.  Miller  and 
John  A.  Brake,  trading  as  S.  R.  Miller  &  Co. 

The  following  facts  appeared  at  the  trial,  before 
Patterson,  J. :  Plaintiff  brought  an  action  on  a 
book  account  against  the  defendants  before  an 
alderman,  on  October  20,  1885,  and  recovered 
judgment  for  $143.81.  On  October  26,  1885, 
the  case  was  appealed  to  the  Common  Pleas,  and 
on  August  23,  1887,  judgment  by  consent  was 
entered  in  open  Court  for  $160.57.  An  attach- 
ment under  the  Act  of  March  17,  1869 — the 
presen  t  proceeding — was  issued  by  plaintiff  against 
defendants  on  December  31,  1885.  This  case 
was  called  for  trial  on  April  30,  1888,  The 
plaintiff  testified  that  the  proceeding  under  the 
attachment  was  for  the  same  claim  as  the  suit  be- 
fore the  alderman,  and  the  judgment  in  that  suit 
was  for  the  same  amount. 

The  defendants  offered  in  evidence  the  record 
in  the  former  suit,  but  the  Court  refused  the 
offer,  and  instructed  the  jury,  inter  alia,  **to 
bring  in  a  verdict  for  the  plaintiff,  if  you  believe 
the  testimony  of  the  plaintiff,  which  seems  to  the 
Court  not  to  be  contradicted." 

Verdict  for  plaintiff  for  $163.94  and  judgi^ent 
thereon.  Whereupon  defendants  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in  re- 
fusing the  above  offer  of  evidence,  and  the  fore- 
going f)ortion  of  the  charge  to  the  jury. 

Marriott  Brosius  (H^  M.  North  with  him), 
for  plaintiffs  in  error. 

A  proceeding  under  the  Act  of  1869  is  a  per- 
sonal action.  A  record  of  a  former  judgment 
recovered  for  the  same  cause  of  action  is  compe- 
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tent  evidence,  and  is  a  bar  to  a  recovery  in  a 
second  action. 

Brenner,  Tmcks  &  Co.  v.  Moyer,  98  Pa.  274. 

Liebcrman  v,  Hofiman,  2  Penny.  211. 

G.  C,  Kentudy  (^H.  C,  Brubaker  with  him)> 
for  defendant  in  error. 

A  judgment  recovered  in  any  form  of  action 
is  only  a  security  for  the  original  cause  of  action 
until  it  is  productive  of  satisfaction  to  the  party, 
and  cannot  operate  to  bar  a  collateral  or  concur- 
rent proceeding. 

Drake  v.  Mitchell,  3  East,  251. 
Bantleon  v.  Smith,  2  Binney,  146. 
Gordon  v.  Coney,  5  Id.  552. 
Shetsline  v.  Kethrull,  I  Ash.  29. 
Chapman  tr.  Martin,  18  Johns.  (N.  Y.)  240. 
Case  of  John  Thompson,  2  Browne,  297. 

J[une  28,  1889.  The  Court.  Two  personal 
actions  appear  to  have  been  pending  between 
the  parties  to  this  contention  at  the  same  time 
and  for  the  same  cause  of  action.  In  the  first 
suit  final  judgment  was  entered  for  plaintiff  be- 
fore the  second  was  called  for  trial. 

The  first  action  was  commenced  before  Alder- 
man Forney,  from  whose  judgment  defendants 
therein  appealed,  and  filed  their  appeal  to  No. 
46  of  November  Term,  1885.  On  December 
31,  1885,  while  that  appeal  was  pending,  this 
suit — attachment  under  the  Act  of  1869 — was 
commenced.  In  August,  1887,  more  than  eight 
months  before  it  was  tried,  judgment  in  the  a]> 
peal  case  was  entered  in  favor  of  Rohrer,  the 
plaintiff,  for  j  160. 5  7  and  costs.  On  the  trial  of 
this  case,  in  April,  1888,  he  testified  in  substance 
that  hi9  claim  in  both  cases  was  the  same.  On 
cross-examination  he  was  shown  the  bill  that  was 
presented  before  the  alderman,  as  the  foundation 
of  his  claim,  and  said,  <*  it  is  the  same  money 
that  suit  was  entered  for  there,  the  same  amount 
exactly,  $143.81."  Again,  on  being  shown  the 
record  of  the  first  suit,  Jeremiah  Rohrer  v,  S.  R. 
Miller  &  Co.,  No.  46  November  Term,  1885,  ^^ 
said,  *' this  judgment  is  for  the  same  amount  as 
that  in  suit;  it  was  entered  August  23,  1887, 
for  plaintiff.*'  After  plaintiff  rested,  defendants 
offered  that  record  in  evidence,  but  it  was  re- 
jected. The  Court  was  then  requested  to  instruct 
the  jury  that,  under  the  evidence  before  them, 
their  verdict  should  be  for* defendants.  That 
was  refused,  and  the  jury  was  substantially  di- 
rected to  find  for  the  plaintiff  if  they  believed  his 
evidence.  The  result  was  a  verdict  in  his  favor 
for  $163.94. 

The  assignments  of  error  are  to  the.  action  of 
the  Court :  ist,  in  rejecting  the  record  of  the 
first  suit.  No.  46  November  Term,  1885,  and 
2d,  in  directing  the  jury  to  find  in  favor  of  the 
plaintiff  if  they  believed  his  testimony. 

As  to  the  first  specification  we  have  no  doubt 
the  record  was  competent  evidence  for  defend- 


ants below.  It  tended  to  prove,  still  more  con- 
clusively,  the  fact,  elicited  from  plaintiff  himself, 
that  the  cause  of  action  in  both  suits  was  the 
same,  etc.  As  we  have  seen,  the  plaintiff  below, 
on  cross-examination,  testified  without  objection 
to  every  essential  fact  that  would  have  been 
shown  by  the  record,  if  it  had  been  received  in 
evidence.  It  was  of  course  the  best  evidence, 
and  as  such  defendants  were  entitled  to  it.  In 
connection  with  other  testimony  it  would  have 
shown  very  clearly,  if  not  conclusively,  that 
both  suits  were  for  precisely  the  same  cause  of 
action;  and,  inasmuch  as  final  judgment  was 
entered  in  the  first,  before  the  second  was  called 
for  trial,  that  judgment  was  necessarily  a  bar  to 
recovery  in  the  latter  case.  ^ 

The  learned  Judge  of  the  Common  Pleas  ap- 
pears to  have  assumed  that  the  proceeding  by 
attachment  under  the  Act  of  1869  was  in  no 
sense  a  personal  action.  In  that  he  was  mis- 
taken. In  Lieberman  v.  Hoffman  (2  Penny. 
211)  it  was  held  that  such  proceeding  is  to  be 
regarded  as  a  personal  action.  In  the  class  of 
cases  to  which  the  Act  applies  the  attachment  is 
intended  to  secure  the  plaintiff  by  a  lien  in  ad- 
vance of  judgment,  but  the  efficacy  of  that  secu- 
rity depends  on  the  recovery  of  a  final  personal 
judgment.  It  was  also  held  that  the  recovery  of 
a  final  judgment  for  the  same  cause  of  action  is 
a  bar  notwithstanding  the  attachment  was  issued 
and  served  before  the  commencement  of  the  suit 
on  which  the  judgment  was  obtained,  and  though 
defendant  in  the  attachment  filed  no  bond. 

It  is  well  settled  that  where  two  personal  ac- 
tions are  instituted  between  the  same  parties  for 
same  cause  of  action,  a  recovery  of  judgment  in 
one  extinguishes  the  right  to  recover  in  the 
other,  and  gives  to  the  plaintiff,  in  lieu  thereof, 
a  security  of  a  higher  order.  (Brenner  et  aL  v. 
Moyer,  98  Pa.  274.) 

It  follows  from  what  has  been  said  that  the 
learned  Judge  erred  in  charging  the  iury  as  he 
did.  Aside  from  the  excluded  record  evidence, 
the  defendants,  on  the  evidence  of  the  plaintiff 
alone,  had  a  right  to  insist  on  a  verdict  in  their 
favor;  and,  if  the  case  had  been  submitted  to 
the  jury  on  the  questions  of  fact  which  that  evi- 
dence alone  tended  to  establish,  the  jury  would 
have  been  warranted  in  finding  in  favor  of 
plaintiffs  in  error.  The  assignments  of  error  are 
both  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J.  h.  s.  p.  n. 
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July  '88,  230.  Apri!  15,  1889. 

Commonwealth  v.  Wilkes-Barre  and 
Kingston  Street  Railway  Co. 

Railroads — Streets — Nuisance — Evidence, 

A  street  railroad  company  required  by  its  charter  to 
procure  the  assent  of  lx)rough  council  to  its  occupancy  of  the 
streets,  obtained  such  assent,  provided  that  the  track  was 
laid  in  the  centre  or  middle  of  said  street  in  such  manner 
that  vehicles  could  conveniently  cross  and  recross  said 
street  without  hindrance.  The  track  was  laid  in  the 
centre  of  the  street  up  to  an  open  space  caused  by  the 
intersection  of  several  streets,  where  the  track  de6ected 
slightly  from  a  straight  line  to  enter  upon  the  private 
property  of  the  company.  On  an  indictment  for  nuisance 
for  maintaining  this  deflection,  the  Commonwealth  offered 
to  prove  above  facts  : 

Heldy  that  in  the  absence  of  any  oflfer  to  show  that  the 
track  interfered  with  public  travel,  its  mere  location  as 
al)ove  was  in  no  sen^e  a  violation  of  the  resolution  of  bor- 
ough council  and  was  therefore  not  a  nuisance. 

Heldt  accordingly,  that  the  evidence  was  inadmissible 
and  that  the  indictment  must  fall. 

Error  to  the  Quarter  Sessions  of  Luzerne 
County. 

Indictment  against  the  Wilkes-Barre  and 
Kingston  Street  Railway  Company  for  unlawfully 
obstructing  a  public  street  in  the  borough  of 
Kingston  with  the  company's  tracks,  which  was 
claimed  to  amount  to  a  nuisance. 

On  the  trial,  before  Woodward,  J.,  the  Com- 
monweahh  put  in  evidence  the  Act  of  incorpora- 
tion of  the  company  containing,  inter  alia,  the 
following  provision : — 

Section  4.  That  before  the  said  company  shall  com- 
mence to  use  any  street  or  streets  in  the  boroughs  of 
Wilkes-Barre  and  Kingston,  the  consent  of  the  councils  of 
said  boroughs  shall  first  be  obtained. 

The  Commonwealth  then  put  in  evidence  a 
resolution  of  the  council  of  the  borough  of  Kings- 
ton  allowing  the  company  to  lay  down  its  track 
on  Railroad  Street. 

Provided:  That  the  track  of  said  railway  shall  be  laid 
in  the  centre  or  middle  of  said  street  with  a  street  rail  in 
such  a  manner  that  wagons,  sleighs,  vehicles  of  every 
description  can  conveniently  cross  and  re-cross  said  street 
without  hindrance  at  any  time  and  at  any  poiiiL 

The  Commonwealth  then  put  in  evidence  a 
map  showing  the  location  of  the  track  as  de- 
scribed in  the  opinion  of  the  Supreme  Court,  and 
then  made  the  following  offer  of  proof: — 

"  By  the  map  already  in  evidence,  it  appears 
that  the  street  in  question  is  a  public  street,  and 
that  the  track  of  the  defendant  is  located  thereon, 
and  that  it  is  not  located  along  the  whole  route 
of  said  street,  in  the  centre  thereof.  Common- 
wealth now  proposes  to  show  by  the  minutes, 
that  in  March,  1866,  the  borough  of  Kingston 
consented  to  the  location  and  construction  of 
the  defendant's  railway  upon  the  centre  of  Rail- 
road Street.    To  be  followed  by  evidence  that 


a  certain  portion  of  the  track  in  question  in  said 
borough,  and  upon  said  street,  is  not  upon  the 
centre  line  thereof,  and  that  the  same  is  an  ob- 
struction and  inconvenient  to  the  public  travel, 
and  a  nuisance,  and  erected  without  authority  or 
warrant  in  Iaw->-the  nuisance  consisting  in  so 
much  of  the  track  as  diverges  from  the  centre  of 
the  street  to  the  southerly  side  thereof." 

The  Court.  "  While  the  particular  offer  now 
before  us  is  that  simply  of  the  minute  book  of  the 
borough  of  Kingston  showing  the  action  of  the 
borough  council  in  regard  to  this  railroad,  there 
is  also  a  general  explanation  accompanying  this 
offer,  showing  the  theory  of  the  prosecution,  ac- 
companied by  a  statement  of  the  evidence  to*  be 
offered  to  sustain  the  allegation  of  a  nuisance. 
From  these  offers  and  explanation,  it  appears  to  us 
that  the  charge  of  nuisance  in  this  case  must  be  sus- 
tained, if  at  all,  by  showing  that  while  the  charter 
permitted  this  railroad  to  be  built  and  while  the 
assent  of  the  borough  of  Kingston  was  secured 
as  early  as  the  year  1866,  this  assent  contem- 
plated the  occupancy  of  the  centre  of  a  certain 
street,  while  the  actual  location  made  in  1866, 
and  maintained  since,  has  not  been  in  the  centre 
thereof  at  a  certain  point.  But  it  appears  from 
the  indictment  that  nothing  of  this  kind  is  alleged 
therein  as  constituting  the  nuisance  complained 
of.  The  indictment  is  couched  in  the  most  gen- 
eral phraseology  and  alleges  a  public  nuisance 
without  any  particular  specification  of  its  nature, 
or  of  its  effect  upon  the  public — in  other  words, 
while  alleging  that  the  railroad  in  question  is  a  nui- 
sance because  of  a  mislocation,  the  fact  of  mis- 
location  is  not  set  forth.  Therefore  we  cannot 
admit  this  testimony.  The  indictment  is  de- 
fective. The  objection  is  sustained  and  the  evi- 
dence is  rejected."    Exception. 

The  Court  charged,  inter  alia,  as  follows: 
**  We  instruct  you  that  in  our  opinion  as  matter 
of  law  this  indictment  is  defective  and  will  not 
sustain  the  evidence  which  is  offered  to  show  a 
nuisance  at  the  point  in  question." 

Verdict  *<  not  guilty."  Whereupon  the  Com- 
monwealth took  this  writ,  assigning  for  error  the 
rejection  of  the  above  offer  of  evidence  and  the 
portion  of  the  charge  above  cited. 

William  5.  McLean  (Alfred  -Dar/^,  district- 
attorney,  with  him),  for  the  Commonwealth. 

A  railroad  laid  out  over  a  highway,  so  as  to 
obstruct  it,  without  Express  statute  authority  or 
necessary  implication,  renders  the  company  lia- 
ble to  indictment  for  nuisance. 

Dillon  on  Municipal  Cor.,  sec.  561. 

Com.  V.  Railroad  Co.,  14  Gray  (Mass.),  93. 

CoBU  V.  Erie  &  N.  E.  R.  Co.,  3  Casey,  358. 

The  indictment  was  sufficient. 
Com.  V,  Boyer,  i  Binn.  207. 
Spangler  v.  Com.,  3  Id.  J37. 
4  Shar<wood*s  Blacks.  Com.  301. 
Respublica  v.  Arnold,  3  Yeates,  42a 
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Allan  H » Dickson  {John  Lynch  ^u^  Joseph  D. 
Coons  with  him),  for  defendant  in  error. 

June  28,  1889.  The  Court.  At  the  time 
of  the  rejected  offer  of  testimony  the  Common- 
wealth had  already  given  in  evidence  the  map 
showing  the  location  of  the  railway  upon  Rail- 
road Street  at  the  point  in  controversy,  and  this 
map  and  the  location  which  appeared  upon  it 
were  made  part  of  the  rejected  offer.  At  the 
end  of  the  offer  also  the  nuisance  complained  of 
was  defined  as  follows,  viz :  **  the  nuisance  con- 
sisting in  so  much  of  the  track  as  diverges  from 
the  centre  of  the  track  to  the  southerly  side 
thereof."  The  only  manner  in  which  it  is 
claimed  that  the  part  of  the  track  complained  of 
was  a  nuisance  at  all  was  in  its  not  being  laid  in 
the  centre  of  the  street.  It  was  not  alleged  nor 
offered  to  be  proven  that  the  structure  of  the 
track,  or  its  position,  in  point  of  £act  interfered 
with  public  travel  in  any  respect.  The  alleged 
unlawful  location  of  this  small  piece  of  connect- 
ing track  was  the  only  element  set  up  as  estab- 
lishing a  nuisance  at  all.  But  it  is  very  evident 
that  this  element  is  not  established  by  any  or  all  of 
the  matters  contained  in  the  offer.  The  resolu- 
tion of  council,  which  it  is  said  was  violated,  only 
provides  that  the  track  ''shall  be  laid  in  the 
centre  or  middleof  the  said  street,  with  astreetrail 
in  such  a  manner  that  wagons,  sleighs,  vehicles 
of  every  description  can  conveniently  cross  and 
re-cross  said  street  without  hindrance  at  anytime 
and  at  any  point,"  etc.  A  mere  inspection  of 
the  map  shows  conclusively  that  if  the  track  is 
properly  laid  as  to  its  structure,  it  does  not  inter- 
fere with  the  public  travel  in  any  manner  what- 
ever. Its  mere  location  cannot  interfere  in  any 
degree  with  its  being  conveniently  crossed  and 
re -crossed.  It  is  simply  a  continuation  of  the 
track  of  the  railway  just  as  it  is  laid  through  the 
street,  without  any  complaint  of  the  manner  of 
the  structure. 

In  addition  to  this  the  place  in  which  this  par- 
ticular piece  of  track  is  laid  is  not  Railroad  Street 
or  any  part  of  it.  It  is  a  wide  open  space  formed 
by  the  intersection  of  five  streets  in  which  the 
individuality  of  each  street  is  lost.  The  track  is 
laid  on  the  centre  of  Railroad  Street  up  to  the 
point  at  which  that  street  enters  the  open  space 
constituting  the  intersection  of  the  several  streets, 
and  from  that  point  the  track  is  laid  not  upon 
•Railroad  Street  but  upon' the  open  ground  of  the 
intersection.  On  the  opposite  side  of  this  space 
where  the  track  continues  there  is  a  slight  deflec- 
tion from  a  straight  line  to  enter  upon  the  pri- 
vate property  of  the  company.  But  this  cannot 
be  regarded  as  in  any  sense  a  nuisance  in  itself, 
since  the  company  has  a  necessary  right  to  reach 
a  track  upon  its  own  land  as  plainly  as  if  it  were 
a  car  house  or  a  horse  stable. 

In  the  absence  of  any  evidence,  or  any  offer 


of  proof,  to  show  that  the  track  complained  of 
in  fact  interfered  with  the  public  travel,  we  are 
clearly  of  opinion  that  its  mere  location  in  the 
manner  indicated  on  the  map  was  not  in  any 
sense  a  violation  of  the  resolution  of  council, 
and  therefore  not  a  nuisance. 

Judgment  affirmed. 

Opinion  by  Green,  J.  l.  l.,  jr. 


Jan.  '89,  24.  January  28,  1889. 

Plumly's  Appeal. 

Partnership — Dissolution — Profits — Interest — 
Costs. 

A  father  owning  a  paper  l>ox  factory  with  machinery 
and  fixtures,  look  his  son  into  partnership,  the  latter  con- 
tributing some  cash  to  the  as.sets  of  the  Brm,  under  an 
agreement  that  the  son  should  receive  one  third  of  the 
profits  upon  the  dissolution  of  the  above  firm : 

Held^  that  the  son  was  entitled  to  a  return  of  the  money 
he  had  put  into  the  business  and  his  undrawn  profits,  but 
that  he  could  not  claim  that  the  real  estate,  machinery, 
and  fixtures  should  be  treated  as  firm  assets  and  should  be 
sold  and  distributed  as  such. 

A  delay  and  litigation  having  occurred  in  the  winding 
up  of  the  affairs  of  the  above  firm  owing  to  a  difference  of 
opinion  on  the  above  matter,.the  father  continued  the  busi- 
netis  with  said  real  estate,  machinery,  and  fixtures,  and 
with  the  son*s  share  of  the  capital  and  undrawn  profits : 

Held^  that  he  was  not,  under  the  circumstances,  liable  to 
account  to  the  son  for  profits  on  the  son's  share  after  the 
dissolution  of  the  firm,  but  only  for  interest  from  the  date 
of  such  dissolution. 

In  the  above  case  the  father  was  not  entitled  to  credit 
in  his  account  with  the  son  for  disbursements  made  for  the 
renewal  of  machinery  and  amount  charged  off  for  de- 
preciation thereof  nor  for  interest  paid  upon  incumbrances 
on  tl>e  real  estate.  The  son  was  entitled  to  the  benefit  of 
these  with  interest  from  the  date  of  dissolution. 

In  the  above  case  costs  were  properly  divided  between 
the  parties. 

Appeal  of  Eugene  K.  Plumly  from  a  decree 
of  the  Common  Pleas  No.  4,  of  Philadelphia 
County. 

Bill  in  equity,  wherein  Eugene  K.  Plumly  was 
<;omplainant  and  George  W.  Plumly  was  defend- 
ant, praying  for  an  injunction,  the  appoint- 
ment of  a  receiver,  an  account,  and  the  convey- 
ance of  real  estate.  A  preliminary  injunction 
was  granted  and  a  receiver  was  appointed.  An 
answer  was  then  filed  and  the  case  referred  to 
E.  Coppee  Mitchell,  Esq.,  as  Master,  and  upon 
his  death  to  E.  Hunn  Hanson,  Esq.,  from  whose 
report  the  following  facts  appeared  : — 

Prior  to  1875  George  W.  Plumly,  the  respond- 
ent, wasengaged  in  the  businessof manufacturing 
paper-boxes  in  the  city  of  Philadelphia.  The  fac- 
tory in  which  the  business  was  carried  on, 
together  with  the  machinery  and  fixtures,  be- 
longed to  said  George  W.  Plumly. 

Eugene  K.  Plumly  is  the  son  of  George  W. 
Plumly,  and  from  1871  was  employed  by  his 
father  in  the  business  at  a  salary.    In  July, 
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1^75,  the  father  offered  and  the  son  accepted  a 
partner's  interest  in  the  business  of  one-fourth  of 
the  profits,  and  the  business  from  that  time  to 
its  ending  was  carried  on  under  the  name  of 
George  W.  Plumly  &  Son. 

In  the  summer  of  1879  Eugene  K.  Plumly, 
from  a  source  disconnected  with  the  business,  be- 
came possessed  of  I8628.98.  This,  at  the  sug- 
gestion, of  George  W.  Plumly,  he  contributed 
to  the  partnership;  it  was  entered  on  August  27, 
1879,  i^  ^^^  books  of  the  partnership  to  his 
credit,  and  by  reason  of  the  contribution  it  was 
agreed  between  the  partners  that  Eugene  K. 
Plumly  should  be  entitled  to  one-third  of  the 
profits  of  the  partnership  from  January  i,  1879. 
This  contribution  and  the  proportion  of  profits 
not  used  by  the  plaintiff  were  treated  in  the 
ledger  account  of  each  year,  and  in  the  yearly 
balance-sheets,  as  the  plaintiff's  capital.  There 
was  no  written  agreement  of  partnership,  and  no 
other  oral  agreement  between  the  partners  with 
respect  to  their  interest  in  it  than  that  stated. 

In  November,  1884,  George  W.  Plumly  in- 
formed Eugene  K.  Plumly  that  the  partnership 
would  be  dissolved,  and  to  this  the  latter  as- 
sented, and  upon  the  31st  of  December,  1884,  it 
ended.  Upon  its  dissolution  George  W.  Plumly 
publicly  announced  himself  as  its  successor,  took 
charge  of  the  entire  business,  including  all  of 
its  assets,  and  conducted  it  individually  as  before 
the  partners  had  done  jointly. 

The  complainant  demanded  that  in  settling 
up  the  affairs  of  the  firm  the  real  estate,  ma- 
chinery, and  fixtures  should  be  valued  and  sold 
and  distributed  as  an  asset  of  the  business  in 
which  he  claimed  an  interest.  The  respondent 
denied  that  complainant  was  entitled  to  this, 
whereupon  the  present'bill  was  filed. 

A  receiver  having  been  appointed  defendant 
exhibited  to  him  a  balance-sheet  as  of  the  ist  of 
April,  1885,  by  which  it  appeared  that  of  the 
assets  of  the  firm  in  the  custody  of  the  respondent 
there  was  in  cash  I9383.30 ;  on  the  13th  of  May, 
1885,  pursuant  to  an  order  of  the  Court,  the  re- 
spondent paid  to  the  receiver  one-third  of  this 
sum,  to  wit,  ^3127. 76.  From  the  13th  of  April, 
1885,  until  the  lothof  June,  1886,  when  the  re- 
ceiver filed  his  account,  there  had  been  received 
by  him  various  sums  including  the  monthly  rent 
for  the  machinery  and  fixtures  which  were  leased 
by  him  to  respondent  under  authority  of  the 
Court,  said  sums  and  rent  amounted  to  $8236.84. 
The  receiver  made  various  disbursements,  and 
among  others  the  following  to  the  complainant : 
on  May  25.  1885,  I2500;  on  October  3,  1885, 
I1500;  on  March  13,  1886,  $1000,  and  after 
filing  of  the  account,  11500  on  July  17,  1886. 
All  of  these  payments  were  made  pursuant  to  the 
orders  of  the  Court 

In  making  up  the  above  statement  respondent 
did  not  include  as  assets  real  estate,  fixtures,  or 


machinery,  but  claimed  credit  for  various  sums 
paid  out  and  charged  off  prior  to  the  dissolution 
of  the  partnership  for  repairs  and  improvements 
to  machinery  and  for  depreciation  thereof,  and 
for  interest  on  incumbrances  upon  the  real  es- 
tate amounting  to  $3493.27. 

The  Master  was  of  opinion  that  the  real  estate, 
machinery,  and  fixtures  were  not  to  be  considered 
partnership  assets,  and  that  respondent  was  not 
entitled  to  credits  for  the  amount  spent  and 
charged  off  on  repairs,  improvements,  deprecia- 
tion, and  interest  as  above.  He  further  reported 
that  at  the  time  of  dissolution  it  was  the  right 
of  the  complainant  to  have  the  firm's  assets 
converted  into  money,  to  have  the  partnership 
debts  paid,  and  to  receive  the  balance  of  capital 
due  him ;  that  the  defendant  not  having  permitted 
the  assets  to  be  so  converted  an  account  should 
be  stated  by  ascertaining  the  complainant's  share 
of  the  partnership  assets  on  December  31,  1884, 
and  the  entire  profits  made  by  the  respondent's 
use  of  the  assets  of  the  firm  up  to  the  date  of  the 
defendant'spayment  of  I3127.76  to  the  receiver, 
and  that  as  the  entire  capital  should  be  to  the 
entire  profit,  so  should  be  the  complainant's  share 
in  the  entire  profit  to  his  share  of  the  capital,  and 
from  the  time  of  the  payment  of  the  $3127.76 
aforesaid,  and  thereafter,  as  payments  were  made 
by  the  receiver  to  the  complainant,  deductions  of 
his  capital  should  be  made,  and  the  profit  earned 
by  the  capital  still  remaining  in  the  respondent's 
hands  should  be  ascertained,  and  in  addition  to 
this  sum  there  should  be  added  the  sum  of 
$3498.15,  and  the  total  sum  should  stand  as  that 
due  and  payable  from  the  respondent  to  the  com- 
plainant. 

Exceptions  were  filed  by  both  parties  to  the 
report.  The  case  was  thereupon  referred  back 
to  the  Master  to  state  an  account.  The  Master 
found  that  the  amount  of  complainant's  capital 
in  the  firm  on  Dec.  31,  1884,  was  $15)927.97, 
and  further  reported  as  follows: — 

♦*  The  plaintiff's  share  of  the  profits  from  31st  of  Decem- 
ber, 1884,  to  2ist  of  June,  1887,  was  $13,860.24 
To  which  add  the  capital  to  which  he  was  en- 
titled          I5f927*97 

And  the  sum  mentioned  in  the  report      .  3t498,i5 

"The  total  sum  due  him  21st  of  June,  1887,  was  $33,286.36 
On  account  of  which  he  has  been  paid 

May^Sth,  1885,        .        .    $2,500.00 
Oct.  3rd,  1885,  .        .       1,500.00 

March  13th,  1886,     .        .       1,000.00 

iuly  17th,  1886,         . '       .       1,500.00 
une  2 1st,  1887,        .        .     10,6x9.22 

17,119.22 

$16,167.14 
<*  The  defendant  has  pi>id  to  the  receiver 
$1,736.84  abov«  the  t»ums  paid  to  and  re- 
ceived by  the  plaintiff  deducting  this    .        .        1,736.84 

••  There  is  due  from  the  defendant  to  plaintiff  $1 ,  ,430.30 
with  interest  ihereon  from  2 ist  of  June,  1 888. 
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"With  respect  to  the  sum  of  ^3498.15,  the 
plaintiff  requested  that  it  be  added  to  his  capital 
o(  $159927,  and  that  the  total  of  J19, 426.12  be 
treated  as  that  used  by  the  defendant. 

''The  sum  of  I3498.15  has  been  found  to  be 
that  due  the  plaintift  as  the  result  of  the  correc- 
tion of  the  profit  and  loss  account  betw^een  him 
and  the  defendant  while  partners,  as  is  explained 
in  the  report.  It  was  not,  therefore,  a  fund 
known  by  the  defendant  to  belong  to  the  plaintiff 
and  used  by  the  defendant  as  was  the  3um  of 
$15,927.97,  and  he  should  not  therefore  have 
imposed  upon  him  a  duty  to  account  with  respect 
to  it;  all  the  more  should  this  be  so  when  it  is  re- 
membered that  had  the  contention  of  the  bill 
been  sustained  as  the  plaintiff  sought  to  sustain 
it  with  respect  to  the  real  estate,  fixtures,  and 
machinery,  neither  I3498.15  nor  any  part  of  it 
would  have  been  decided  to  belong  to  the  plain- 
tiff." 

The  Master  further  reported  that  the  costs 
should  be  borne  equally  by  the  parties. 

Exceptions  were  filed  to  the  report  by  both 
complainant  and  respondent.  The  Court,  Ar- 
nold, J.,  delivered  the  following  opinion  there- 
on : — 

•*  It  is  shown  by  the  evidence  that  in  the  yeai[ 
1846  the  defendant  established  himself  in  the 
business  of  manufacturing  paper  boxes;  that  in 
1S71  he  put  the  business  into  a  stock  company, 
called  the  American  Paper  Box  Company,  and 
that  in  the  year  1875  ^^^^  corporation  was  dis- 
solved, and  the  defendant  continued  the  business 
in  his  own  name,  using  the  name  of  the  Ameri- 
can Paper  Box  Company  in  connection  there- 
with. 

•'  The  plaintiff  (who  is  a  son  of  the  defendant) 
entered  into  the  service  of  the  defendant  some- 
time about  the  year  1870.  On  July  i,  1875,  his 
father  gave  him  an  interest  of  one-fourth  of  the 
profits  of  the  business,  and  in  1879  increased  it 
to  one-third.  On  August  27,  1879,  the  plaintiff 
placed  the  sum  of  J8628.98  in  the  business.  The 
real  estate  in  which  the  business  was  conducted 
belonged  to  the  defendant.  It  was  fitted  up  with 
machinery  and  fixtures  adapted  to  the  use  made 
of  it  by  the  defendant,  and  rent  therefor  was 
regularly  paid  out  of  the  profits  of  the  business. 
On  November  29,  1884,  the  defendant  notified 
the  plaintiff  that  the  business  relations  between 
them  would  cease  on  December  31,  1884,  and 
tendered  a  settlement  and  division  of  the  assets 
according  to  their  respective  interests.  To  this 
the  plaintiff  replied  on  December  9,  1884,  acqui- 
escing in  the  dissolution,  but  demanded  that  the 
real  estate  should  be  valued  or  sold,  and  dis- 
tributed as  an  asset  of  the  business  in  which  he 
claimed  an  interest.  As  the  defendant  denied 
the  claim  of  the  plaintiff  to  any  part  of  the  real 
estate^  an  amicable  settlement  (which  ought  to 


have  been  effected  between  father  and  son)  was 
prevented,  and  this  litigation  ensued. 

"  On  June  6, 1887,  by  an  interlocutory  decree 
the  Master  was  directed  to  state  and  report  an 
account  between  the  parties,  upon  such  princi- 
ples as  might  appear  to  him  to  be  just  and  equit- 
able. The  Master  has  allowed  the  plaintiff  a 
share  of  the  profits  of  the  business  carried  on  by 
the  defendant  after  December  31,  1884.  This 
we  think  was  an  error.  There  are  no  doubt 
cases  in  which  a  partner  continuing  a  business 
after  dissolution  may  be  required  to  account  to 
the  retired  partner  for  the  profits  made  by  using 
the  partnership  property,  or  perhaps  the  capital 
of  the  partner  who  has  retired.  But  we  do  not 
conceive  that  this  is  such  a  case.  When  it  is  the 
duty  of  the  partner  in  possession  to  sell  the  con- 
cern and  distribute  the  proceeds,  and  he  does 
not  do  so,  but,  on  the  contrary,  carries  on  the 
business  with  partnership  property,  the  profits 
must  be  divided  as  before  the  termination  of  the 
partnership.  Parsons  v.  Hay  ward  (31  Beavan, 
199),  cited  by  the  plaintiff,  proves  tliat.  And 
the  converse  is  equally  true,  that  where  there  is 
no  duty  to  sell  and  distribute,  the  retired  partner 
will  have  no  right  to  a  share  of  the  profits  earned 
by  the  other  partner,  who  carries  on  his  own 
business  in  his  own  property,  although  it  may 
have  been  previously  occupied  by  the  partner- 
ship. Here  the  defendant  was  under  no  duty  to 
sell  his  property ;  it  was  his  individual  property. 
He  was  not  bound  to  permit  it  to  remain  idle ; 
he  had  a  right  to  carry  on  any  kind  of  business 
in  his  own  property  that  pleased  him ;  or  he 
might  have  leased  it  for  a  consideration  based  on 
the  good  will  of  the  stand,  and  not  be  accountable 
for  the  amount  received  therefor  (Elliot's  Appeal, 
60  Pa.  161).  What  he  gave  his  son  was  an  in- 
terest in  the  profits  of  the  business  so  long  as  they 
continued  together,  but  the  business  was  and 
continued  to  be  the  defendant's.  On  the  cessa- 
tion of  business  relations  the  plaintiff  was  en- 
titled to  a  return  of  the  money  he  put  into  the 
business  and  his  undrawn  profits.  The  total  of 
these  sums,  when  ascertained,  was  a  debt  due  to 
the  plaintiff  by  the  defendant  The  relation  of 
partners  in  profits  had  ceased,  and  that  of  debtor 
and  creditor  had  taken  its  place.  There  was  no 
such  relation  as  trustee  and  c^sfui  que  trust  be- 
tween them.  Interest  is  the  penalty  for  not  pay- 
ing promptly  an  amount  which  is  due;  the 
debtor  is  not  a  trustee,  and  he  is  not  liable  to 
account  for  the  profits  which  he  may  earn  in  his 
own  business,  by  reason  of  having  the  use  of 
money  due  to  another.  Especially  is  this  so 
where,  as  in  this  case,  the  amount  due  is  not 
ascertained  at  the  termination  of  the  partnership, 
and  much  time  is  necessarily  occupied  in  settling 
the  account.  The  defendant  owned  ample  means 
to  pay  the  amount  which  might  be  found  to  be 
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due  the  plaintiff,  and  he  has  made  large  payments 
on  account  while  this  proceeding  has  been  before 
the  Master.  To  hold  him  under  these  circum- 
stances to  be  a  trustee  instead  of  a  debtor  would 
be  inequitable.  We  know  of  no  rule  of  law 
which  requires  us  to  do  so. 

**  The  injustice  of  charging  the  defendant  as  a 
trustee  was  manifest  to  the  Master,  who  doubted 
the  wisdom  of  his  previous  action,  recommending 
that  the  defendant  be  so  charged.  The  result 
of  that  method  of  accounting  is  that  while,  as 
partners,  the  plaintiff  received  one- third  of  the 
profits  and  the  defendant  retained  two-thirds, 
yet  after  the  plaintiff  had  ceased  to  be  a  partner, 
he  would,  on  the  basis  of  capitalization  urged  by 
him,  be  entitled  to  more  of  the  profits  than  the 
defendant.  To  avoid  this  result,  the  Master 
included  the  value  of  the  real  estate  as  part  of 
the  capital  contributed  by  the  defendant,  although 
it  is  not  a  partnership  asset,  and  has  thus  called 
forth  the  protest  and  exception  of  the  plaintiff. 

**  Another  exception,  if  allowed,  would  result 
in  a  like  wrong.  The  Master  awarded  the  plain- 
tiff an  item  of  ^3498.15  made  up  of  errors  in 
charging  the  general  business  account  with  allow- 
ances for  renewal  and  depreciation  in  machinery 
prior  to  the  dissolution.  As  the  fixtures  and 
machinery  were  the  exclusive  property  of  the 
defendant,  the  plaintiff  was  improperly  charged 
with  losses  on  them.  The  Master  having  found 
the  amount  so  charged  to  the  plaintiff,  awarded 
it  to  him  in  the  accounting  with  interest  instead 
of  profits.  To  this  the  plaintiff  excepts  and 
insists  that  it  should  be  considered  as  a  part  of 
his  capital,  and  that  he  should  be  allowed  profits 
on  it  instead  of  interest  merely  since  the  disso- 
ktion.  We  think  the  Master  treated  this  claim 
properly. 

**  Another  exception  shows  the  practical  im- 
possibility as  well  as  the  injustice  of  allowing  the 
plaintiff  to  share  in  the  profits  of  the  defendant's 
business  after  the  dissolution.  The  real  estate, 
machinery,  and  fixtures,  as  before  stated,  belong 
to  the  defendant.  They  are  not  to  be  sold  so  as 
to  bring  the  business  to  a  close,  and  by  that 
means  establish  a  time  when  the  calculation  of 
profits  should  cease.  The  Master  adopted  a  day 
near  to  the  date  of  the  decree  for  an  account,  to 
wit,  June  21,  1887,  as  the  time  when  the  allow- 
ance of  profits  should  cease,  and  substituted 
interest  thereafter.  This  meets  with  objection 
by  the  plaintiff,  on  whose  behalf  it  was  urged 
that  the  profits  should  be  calculated  to  a  period 
more  approximate  to  the  accounting.  But  it  is 
plain  that  as  the  business  of  the  defendant  cannot 
be  brought  to  a  close  by  any  decree  entered  in 
this  case,  it  will  be  necessary  to  fix  upon  some 
lime  when  the  calculation  of  profits  should  cease 
and  the  computation  of  interest  begin.  We  have 
before  shown  that  the  time  legally  and  equitably 


appropriates  for  the  purpose  is  the  day  when  the 
plaintiffs  interest  in  the  profits  of  the  business 
ceased,  to  wit,  December  31,  1884,  the  day  on 
which  he  became  a  creditor  and  the  defendant 
became  his  debtor.  In  short,  the  claim  of  the 
plaintiff  for  the  return  of  his  capital  and  undrawn 
profits  before  dissolution,  is  a  claim  for  debt  on 
which  interest  only  should  be  allowed. 

<<  The  defendant  has  been  making  payments 
to  the  receiver,  nearly  all  of  which  have  been 
paid  over  to  the  plaintiff,  and  the  defendant  had 
also  paid  a  very  large  sum  of  money  direcdy  to 
the  plaintiff.  These  sums  received  by  the  plain- 
tiff  may  amount  to  as  much  as  he  is  entitled  to, 
or  nearly  so;  ygi  if  the  plaintiffs  contention  is 
correct,  all  these  payments  are  to  be  charged  to 
him  as  profits  merely,  thus  leaving  his  capital 
intact.  We  cannot  approve  of  this  method  of 
settling  the  accounts.  We  therefore  sustain  the 
exception  of  the  defendant  and  order  the  account 
to  be  re-stated  by  allowing  the  plaintiff  interest 
instead  of  profits  on  his  money  since  the  date  of 
the  dissolution. 

**The  plaintiffs  eighth  exception  is  sustained." 
The  sum  of  ^1736.84  yet  in  the  receiver's  hands 
should  not  be  charged  to  the  plaintiff.  It  is 
there  to  pay  costs  and  expenses,  and  the  resi- 
due will  be  distributed  by  the  Master  in  ac- 
cordance with  the  rights  of  the  parties.  It  will 
be  noticed  that  a  part  of  the  money  paid  by  the 
defendant  to  the  receiver,  was  paid  as  rent  for 
machinery  which  belonged  to  himself,  and  so  far 
as  it  had  been  withdrawn  by  the  plaintiff  on  the 
order  of  this  Court,  it  goes  in  relief  of  the  obli- 
gation of  the  defendant  to  the  plaintiff.  But  we 
see  no  reason  why  the  defendant  should  be 
required  to  continue  paying  rent  for  his  own 
property. 

**  We  approve  the  Master's  decree  that  each 
party  should  pay  one-lialf  the  costs  of  the 
proceedings. 

"The  first  seven  exceptions  of  the  plain tiflf 
are  dismissed  and  the  eighth  is  sustained.  The 
defendant's  exception,  except  as  to  costs,  is  sus- 
tained. The  report  is  referred  back  to  the  Mas- 
ter to  state  the  account  between  the  parties  in 
accordance  with  this  opinion,  and  the  Master  is 
directed  to  call  for  a  final  account  from  .the 
receiver  and  proceed  to  settle  and  adjust  it  and 
report  distribution  of  the  balance." 

The  Master  stated  an  account  in  accordance 
with  above  principles  and  a  decree  was  entered 
accordingly.  Whereupon  complainant  took  this 
writ,  assigning  for  error  the  action  of  the  Court 
as  above  and  the  entry  of  said  decree. 

Henry  Budd  and  John  G.  Johnson^  for  the 
appellant. 

One  who  for  his  own  profit  uses  money  or 
property  of  another  which  does  not  constitute  a 
loan,  and  which  the  other  does  not  agree  shall  be 
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SO  used,  must  account  to  the  owner  of  the  money 
or  property  for  the  profits  made  by  the  use 
thereof  unless  the  profits  amount  to  less  than 
legal  interest  on  the  money  or  value  of  the 
property,  in  which  case  legal  interest  must  be 
paid.  This  rule  applies  in  cases  of  partnership, 
and  therefore  when  upon  dissolution  of  a  firm, 
one  partner  retains  all  the  assets,  he  is  liable  as  a 
trustee  and  accountable  for  profits. 

Parsons  v.  Hayward,  31  Beav.  199. 

Clemmcnts  v.  Hall,  2  DcG.  &  J.  173. 

Tarner  v.  Major,  3  Giff.  442. 

Pine  V.  Omsbee,  2  Abb  Pr.  (N.  S.)  375. 

Shiddell  v,  Merrick,  4  B.  Mon.  157. 

Durbin  v.  Barber,  14  Ohio,  311. 

Fithian  r.  Tones,  12  Phila.  201. 

Tavlor  v,  Hutchinson,  25  Gratt.  536. 
Silas  W,  Pettit  (John  H.  Read  with  him),  for 
appellee. 

February  11,  1889.  The  Court.  This  de- 
cree is  affirmed  upon  the  opinion  of  the  learned 
Judge  of  the  Court  below. 

.  Decree  affirmed,  and  the  appeal  dismissed  at 
the  costs  of  the  appellant. 

Per  Curiam. 

February  14,  1889.  Budd  moved  for  a  re- 
argument,  and  assigned  the  following  reasons  v — 

(i)  The  appellee's  counsel  admitted  in  his 
oral  argument  that  the  appellee  had  taken  and 
sold  the  manufactured  stock  remaining  in  the 
possession  of  the  firm  at  the  time  of  dissolution, 
and  for  this  he  has  not  accounted  except  at  the^ 
cost  of  manufacture,  whereas  the  real  value  of 
the  stock  to  the  firm  was  the  selling  value. 

(2)  In  the  state  of  the  record  it  is  left  unde- 
cided whether  any  partnership  relation  whatever 
existed  between  the  appellant  and  appellee. 
This  becomes  of  importance,  because  if  no  part- 
nership existed  certain  charges  made  both  before 
and  after  the  dissolution,  which  have  been  car- 
ried into  the  account  approved  below,  are  un- 
sustainable, except  upon  the  theory  of  the 
existence  of  a  partnership,  and  the  Court  should 
declare  the  status  of  the  parties  in  order  that  any 
rights  which  would  belong  to  the  appellant  as  a 
creditor  may  not  be  prejudiced. 

(3)  There  are  several  important  questions  of 
partnership  law,  some  of  them  of  first  impression 
in  this  Commonwealth,  properly  arising  in  this 
case,  which,  in  the  present  state  of  the  record, 
are  left  undecided,  and  which  if  left  so  unde- 
cided may  cause  the  case  to  be  misleading  as  an 
authority. 


February  25,  1889. 
ment  refused. 
Per  Curiam. 


The  CotJRT.    Rc-argu- 


L.  L.,  jr. 


Jan.  '88,  444.  May  6,  1889. 

Taylor  v.  Wright. 

Selling  liquor  to  intemperate  person — Responsi- 
bility for  injuries  resulting  therefrom — Liabil- 
ity where  liquor  is  bought  from  different 
parties — Quoting  to  jury  opinion  of  Supreme 
Court, 

Where  a  person  buys  liquor  from  different  parties  and 
while  intoxicated  meets  with  an  accident  which  occasions 
his  death,  all  the  parties  furnishing  him  with  the  liquor 
are  responsible  for  ihe  accident  which  resulted  therefrom. 
It  would  be  impossible  for  the  jury  to  say  which  particular 
glass  of  liquor  was  the  proximate  cause  of  his  death. 

It  is  not  error  for  the  Court  below  to  repeat  to  the  iury 
the  language  of  the  Supreme  Court  in  another  case  which 
is  still  the  law,  and  its  application  to  the  case  in  point 
could  have  done  no  legal  injury  to  the  party  complaining. 

Error  to  the  Common  Pleas  of  McKean 
County. 

Case,  by  Clarissa  Wright,  widow  of  fardon 
Wright,  to  recover  from  Frank  N.  Taylor  dam- 
ages for  the  death  of  her  husband. 

On  the  trial,  before  Olmsted,  P.  J.,  the  fol- 
lowing facts  appeared:  On  October  22,  1885, 
Pardon  Wright,  a  man  of  intemperate  habits, 
residing  some  distance  from  the  borough  of 
Smcthport,  went  into  the  borough  and  while 
there  bought  drinks  at  the  hotel  of  Frank  N. 
Taylor,  a  duly  licensed  vendor,  and  also  at  an- 
other hotel.  Taylor  was  not  at  home  on  that 
day  nor  was  his  regular  bartender;  the  liquor 
was  sold  to  Wright  by  the  p«rter  who  was  put  in 
charge  of  the  bwir  for  the  day.  Taylor  testified 
that  he  did  not  know  that  Wright  was  an  in- 
temperate man.  Wright  afterwards  drove  home 
in  a  state  of  intoxication,  put  his  horses  in  the 
stable,  and  then  went  up  into  the  haymow.  He 
was  afterward  found  by  his  wife  lying  on  the 
barn  floor  where  he  had  fallen.  He  was  able  to 
walk  to  the  house,  and  a  doctor  was  summoned 
who  discovered  a  scalp  wound  and  a  bruise  on 
his  cheek.  A  hypodermic  injection  of  morphine 
was  given  by  the  doctor,  but  the  patient  sank 
into  a  comatose  condition  and  died  in  the  after- 
noon of  the  next  day.  On  the  morning  of  the 
day  Wright  died  the  doctor  discovered  that  he 
was  fiuflering  from  compression  of  the  brain 
caused  by  eflusion  of  blood.  The  doctor  also 
administered  some  remedies  to  counteract  the 
effect  of  the  morphia  as  some  fears  had  been  ex- 
pressed that  the  dose  had  been  too  large.  The 
doctor  testified  that  he  had  not  given  more  than 
half  a  grain,  but  there  was  other  testimony  that 
it  was  as  large  as  two  grains.  The  widow  then 
brought  this  suit  to  recover  damages  for  the 
death  of  her  husband. 

The  defendant  presented,  inter  alia^  the  fol- 
lowing point : — 
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"That  if  the  deceased,  on  the  day  he  was 
injured,  obtained  liquor  from  others  than  the  de- 
fendant, as  well  as  from  the  defendant,  and  the 
jury  is  unable  to  determine  which  was  the  proxi- 
mate cause  of  his  death,  the  plaintiff  cannot 
recover.*' 

Ansiaer,  **We  cannot  affirm  this  point  in 
just  the  language  in  which  it  is  clothed.  To 
affirm  it  just  as  it  stands  would  be,  as  we  under- 
stand it,  in  effect  to  make  the  whole  legislation 
upon  this  question  nugatory  and  of  no  account 
whatever,  because  we  cannot  shut  our  eyes  to 
the  fact  that  in  nine  cases  out  of  ten  of  this 
character  the  person  who  purchases  the  liquor, 
purchases  it  in  more  than  one  place.  It  could 
hardly  be  the  law  that  a  man  could  furnish 
liquor  to  a  person  until  he  was  in  an  extreme 
state  of  intoxication,  and  great  injury  arises  to 
some  one  thereby,  and  avoid  the  effect  of  the 
legislation  upon  the  subject  by  simply  saying 
that  the  plaintiff  may  have  purchased  a  drink  or 
drinks  of  some  other  person  that  mingled  with 
the  liquor  which  he  drank  of  the  defendant,  but 
we  answer  this  point  in  this  way :  In  answer  to 
this  point  we  say  to  you  that  if  you  believe  from 
the  evidence  that  the  defendant  sold  whiskey  to 
the  deceased,  Wright,  knowing  that  he  was  a 
person  of  intemperate  habits,  or  that  he  was  in- 
toxicated at  the  time  of  the  sale,  whatever  his 
habits  may  have  been,  and  that  his  death  fol- 
lowed from  and  was  caused  by  his  intoxication, 
you  may  find  that  the  act  of  the  defendant  was 
the  proximate  cause,  although  you  should  believe 
from  the  evidence  that  the  deceased  got  whiskey 
from  other  persons  on  that  day." 

The  Court  further  charged  the  jury,  inter  alia, 
as  follows:  **  I  cannot,  in  this  connection,  for- 
bear a  quotation  from  the  opinion  of  one  of  the 
most  eminent  Judges  of  this  Commonwealth, 
now  deceased,  delivered  in  a  case  like  the  one  at 
bar :  *  I  care  not  how  distinctly  it  is  understood 
by  all  who  deal  in  intoxicating  drinks,  that  not 
only  public  policy  but  statute  law  forbids  that 
they  be  furnished  to  him  who  is  intoxicated,  or 
who  is  habitually  intemperate,  though  not 
presently  intoxicated.  There  is  no  excuse  for 
ignorance  or  mistake  where  the  law  is  so  plainly 
written.  If  men  will  disregard  it  they  must  ac- 
cept the  consequences.  As  the  judicial  tribunals 
did  not  make  the  law  they  have  no  power  to 
lessen  its  exactions ;  and  looking  to  the  humane 
purposes  of  the  legislation  they  have  no  disposi- 
tion to  thwart  it  by  glosses  and  refinements.'  " 

Verdict  for  plaintiff  for  |ioo  and  judgment 
thereon.  Whereupon  defendant  took  this  writ, 
assigning  for  error,  the  answer  to  the  foregoing 
point,  the  portion  of  the  charge  to  the  jury  above 
quoted,  and  that  the  Court  in  its  charge  had 
given  undue  prominence  to  the  testimony  of 


plaintiff's  witnesses,  and  had  not  directed  the 
jury's  attention  sufficiently  to  the  testimony  on 
part  of  defendant  to  show  that  death  was  the  re- 
sult of  the  improper  administration  of  morphine. 
/.  Af.  McClure  (—  Mvllin  and  Backus  6* 
Gorton  with  him),  for  plaintiff  in  error. 

It  is  the  duty  of  the  Court  in,  its  charge  to  the 
jury  to  bring  all  the  facts  to  their  notice  that 
have  any  bearing  on  the  case. 

Parker  v,  Donaldson,  6  W.  &  S.  13a. 

Nieman  v.  Ward,  I  Id.  68. 

Heilbruncr  A  Co.  v.  Waytc,  I  Smith,  259. 

Harrlsburg  Bank  v.  Forster,  8  W.  304. 

Rclf  r.  Rapp,  3  W.  &  S.  21. 

Youngman  v.  Miller,  2  Out  196. 

GarrcU  v.  Ginter,  6  Wr.  143. 
M.  F,  Elliott  and  /.  W.  Bouton,  for  defend- 
ant in  error,  were  not  called  on. 

May  27,  1889.  The  Court.  If  Pardon 
Wright,  whose  death  gave  rise  to  the  present 
controversy,  was  a  man  of  known  intemperate 
habits,  and  the  defendant  below,  with  others, 
furnished  him  liquor  while  intoxicated,  and 
with  knowledge  of  his  habits,  I  do  not  see  why 
they  are  not  all  responsible  for  the  accident 
which  resulted  therefrom.  In  such  case  it  would 
be  impossible  for  the  jury  to  say  which  particular 
glass  of  liquor  was  the  proximate  cause  of  his 
death.  Each  glass  did  its  share  of  the  work. 
We  do  not  see,  therefore,  any  error  in  the 
answer  of  the  Court  to  the  defendant's  third 
point.  As  was  well  said  by  the  learned  Judge  : 
"  To  affirm  it  just  as  it  stands  would  be,  as  we 
understand  it,  in  effect  to  make  the  whole  legis- 
lation upon  this  question  nugatory,  and  of  no 
account  whatever,  because  we  cannot  shut  our 
eyes  to  the  fact  that  in  nine  cases  out  of  ten  of 
this  character  the  person  who  purchases  the 
liquor  purchases  it  in  more  than  one  place.'* 
Nor  do  we  think  it  was  error  in  the  Court  below 
to  repeat  to  the  jury  the  language  of  Justice 
Woodward  in  Fink  v,  Garman  (40  Pa.  95).  It 
was  good  law  as  well  as  good  morals,  and  its  ap- 
plication to  this  case  could  have  done  the  defend- 
ant no  legal  injury.  The  last  assignment  is 
without  merit. 

Judgment  affirmed. 

Per  Curiam.  h.  s.  p.  n. 
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Orpljans'  (tonxU 


Dogan's  Estate. 

Wiils^^  Construction  of-^Legacies  to  charitable 
uses — Mistake  in  name  of  legatees — Latent  am^ 
bigyities — Petrol  evidence — Admissibility  of^  to 
explain  latent  ambiguities  in  will, 

A  testator  bequeathed  **  to  the  Old  Man's  Home,  lo- 
cated in  Walnut  Hills,  Cincinnati,  Ohio,  $5000;  to  the 
Old  Man  and  Old  Woman's  Home,  located  at  Walnut 
Hills,  Cincinnati,  Ohio,  I5000.''  It  appeared  that  there 
are  no  charities  located  there  with  names  exactly  corre- 
sponding with  the  language  of  the  will ;  but  there  are 
two  institutions  called  the  *'  Old  Men's  Home,"  and  the 
*•  Widows'  Home  and  Asylum  for  Aged  and  Indigent  Wo- 
men," located  at  Walnut  Hills,  and  under  the  same  roof, 
though  under  separate  management.  Upon  the  above 
fiurts: 

Jfeldf  that  as  the  ambiguity  in  the  will  was  latent,  parol 
evidence  was  admissible  to  explain  it. 

Held  further ^  it  being  proved  ihal  the  testator  intended 
to  benefit  several  charities  in  Cincinnati,  and  that  the 
names  used  in  the  will  were  the  names  given  him  by  a 
resident  of  Cincinnati,  and  were  the  names  commonly 
applied  to  the  institutions  above  named,  that  therefore  the 
CJid  Men's  Home  was  entitled  to  the  whole  of  the  first 
legacy,  while  the  second  legacy  should  be  divided  equally 
between  the  «*01d  Men's  Home"  and  the  '« Widow's 
Home  and  Asylum  for  Aged  and  Indigent  Women." 

Sur  exceptions  to  adjudication  of  the  account 
of  the  executors  of  John  A.  Dugan,  deceased. 

The  facts  of  the  case  are  fully  set  forth  in  the 
adjudication  of  the  Auditing  Judge  (Ashman, 
J.),  which  was  as  follows : — 

<<  In  the  distribution  decreed  to  be  made  under 
the  account  filed  by  the  executors  the  sura  of 
1 1 0,000  given  by  the  will  as  legacies  to  the  Old 
Man's  and  Old  Woman's  Home  at  Cincinnati, 
was  directed  to  be  retained  to  await  the  determi- 
nation of  the  question  as  to  what  charities  were 
intended. 

**On  April  12,  1889,  testimony  having  been 
duly  taken,  W.  W.  Porter,  Esq.,  appeared  for 
the  Old  Men's  Home  and  the  Widows'  Home 
and  Asylum  for  Aged  and  Indigent  Women, 
claiming  to  be  the  charities  designated  by  the 
will,  and  S:  G.  Thompson,  Esq.,  for  the  residu- 
ary legatee. 

*'  The  clause  containing  the  bequests  was  in 
these  words :  <  Fifteenth — I  will  and  bequeath 
to  the  Old  Man's  Home,  located  in  Walnut 
Hills,  Cincinnati,  Ohio,  the  sum  of  I5600 ;  to 
the  Cincinnati  Orphan  Asylum,  located  at  Mt. 
Auburn,  Cincinnati,  Ohio,  the  sum  of  I5000; 
to  the  Old  Man  and  Old  Woman's  Home,  located 
at  Walnut  Hills^  Cincinnati,  Ohio,  the  sum  of 
^5000.' 


**Two  institutions  are  situated  at  Walnut 
Hills,  named  respectively  the  Old  Men's  Home, 
and  the  Widows'  Home  and  Asylum  for  Aged  and 
Indigent  Women.  These  institutions  are  under 
separate  corporate  management,  of  which  the 
personnel  happens  to  be  in  both  cases  the  same ; 
but  they  are  located  under  the  same  roof,  the  di- 
viding line  between  the  two  lots  owned  by  the 
corporations  respectively  running  through  the 
centre  of  the  building.  They  are  popularly 
known  in  Cincinnati  by  various  names,  among 
others  as  the  Old  Men's  Home,  and  the  Old 
Women's  Home,  and  the  place  itself  is  com- 
monly called  the  Old  Men's  and  Old  Women's 
Home.  No  other  charity  answering  to  "their 
character  is  at  Walnut  Hills. 

**The  case  is  not  free  from  some  doubt,  but 
the  doubt  does  not  arise  from  the  question  of  the 
admissibility  of  evidence  to  explain  the  meaning 
of  the  testator.  There  is  no  patent  ambiguity 
in  the  will,  concerning  which  the  general  rule 
may  be  said  to  be  that  no  testimony  can  be 
received  to  explain  it  away.  An  instance  of 
that  sort  would  be  found  where  a  blank  was 
left  for  the  name  of  a  beneficiary  (Baylis  v» 
Att'y-Gen.,  2  Atk.  239;  Hunt  v,  Hort,  3  Bro. 
C.  C.  312),  and  an  example  of  latent  ambiguity 
would  be  where  only  the  initials  of  the  legatee 
were  given,  in  which  latter  case  parol  testimony 
was  admitted  (Abbot  v,  Massie,  3  Ves.  148). 
Circumstances  outside  of  the  present  will  disclose 
a  latent  ambiguity  in  the  instrument,  which  latter 
is  on  its  face  explicit  enough.  The  testator 
gave  a  fund  to  a  charity  by  a  designated  name, 
and  the  fact  is  that  there  is  no  charity  of  that 
identical  name.  Certainly  parol  testimony  may 
be  adduced  to  explain  the  ambiguity,  and  the 
only  doubt  is  whether  the  evidence  has  explained 
it.  The  testator  intended  to  give  to  three 
charities  in  Cincinnati ;  his  will  shows  that,  and 
the  testimony  shows  it ;  and  as  to  two  of  these 
legacies  no  question  is  raised  that  he  sufficiently 
indicated  the  objects  of  his  gifts.  He  had  lived 
at  one  time  in  Cincinnati,  biit  had  removed 
therefrom  about  fifteen  years  before  he  drew  his 
will.  In  a  conversation  with  a  friend  who 
resided  in  Cincinnati,  and  was  visiting  him  in 
Philadelphia,  he  said  that  his  purpose  was  to 
give  five  thousand  dollars  to  each  of  three  charities 
in  the  former  city  similar  in  character  to  three 
which  he  intended  to  benefit  in  Philadelphia. 
That  gentleman  gave  him,  in  answer  to  his  re- 
quest for  the  names  of  deserving  charities  in 
Cincinnati,  the  names:  *  The  Cincinnati  Orphan 
Asylum,'  *  The  Old  Men's  Home,'  and  the  *  Old 
Man's  and  Old  Woman's  Home.'  The  testator 
took  a  memorandum  of  those  names  and  repro- 
duced them  in  his  will,  locating  the  objects  at 
Walnut  Hills.  Two  institutions  and  the  only 
ones  corresponding  in  any  respect  with  the 
designations  of  the  homes  in  the  will  are  located 
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at  Walnut  Hills.  The  building  occupied  by 
both,  and  in  which  physically  they  appear  as  one 
charity,  is  popularly  called^ the  Old  Man's  and 
Old  Woman's  Home.  But  that  two  separate 
institutions  exist  there,  and  that  one  part  of  what 
maybe  termed  the  joint  establishment  is  devoted 
to  women,  just  as  the  other  part  is  devoted  to 
men,  is  also  popularly  recognized;  the  place 
being  frequently  described  by  the  titles  of  the 
Widows*  Home,  Old  Men's  Home,  Widows' 
and  Old  Women's  Home.  OW  Women's  Home, 
Widows'  Home  and  Asylum,  Old  Women's 
Asylum,  and  Old  Men's  and  Old  Women's 
Home.  The  titles  which  the  testator  assigned 
to  the  object  of  the  two  gifts  under  review 
are  therefore  and  unquestionably  the  popular 
titles  of  the  joint  cliarities  in  Walnut  Hills. 
.It  is  conceded  that  the  bequest  to  the  Old 
Men's  Home  by  its  popular  name  of  the  Old 
Man's  )lome  is  a  valid  gift,  which  should  go 
to  one  of  these  joint  charities.  Why  should  not 
the  other  gift  go  to  the  two  institutions  which 
are  embraced  in  the  popular  title  of  the  Old 
Man's  and  Old  Woman's  Home?  The  only 
otgection  to  the  proposition  is  that  having  given 
I5QOO  to  the  Old  Man's  Home,  he  would  not 
be  likely  in  the  same  clause  to  give  it  $2500 
more.  But  practically  this  is  exactly  what  he 
did  intend,  if  the  titles  which  he  gave  to  the 
objects  of  his  charity  indicate  his  meaning.  He 
intended  by  his  gift  to  the  Old  Man's  Home  to 
benefit,  to  the  extent  of  J5000,  an  institution 
exclusively  devoted  to  men;  and  he  intended 
by  his  gift  td  the  Old  Man's  and  Old  Woman's 
Home  to  benefit  to  an  equal  amount  an  institution 
devoted  to  both  sexes.  He  must  therefore  have 
intended  that  the  object  of  his  former  bounty, 
to  wit.  Men's  Home,  should  receive  an  addi- 
tional ^2500.  To  place  any  other  construction 
on  his  will  would  render  the  second  gift  of  I5000 
void.  Another  objection  went  on  the  ground 
that  no  charity  in  existence  corresponds  with  the 
charity  he  had  designated.  Yet  a  joint  charity 
actually  located  ut  Walnut  Hills  exactly  answers 
to  the  description  he  has  given.  The  same 
answer  is  given,  but  can  scarcely  be  seriously 
pressed  that  the  testator  could  not  have  meant  a 
joint  charity  because  he  had  already  given  to  one 
of  its  members.  But  it  was  said  he  could  not 
have  had  in  mind  the  joint  institution  when  he 
used  the  word  *  Home'  in  the  singular.  It  was 
apparently  forgotten  that  the  joint  institution  is 
known  as  the  Old  Man's  and  Old  Woman's 
*  Home,'  not  'Homes.'  If  this  legacy  shall  fail 
it  will  be  the  first  case  of  which  there  is  a  record 
where  a  gift  which  exactly  describes  a  charity  by 
its  proper  appellation  was  set  aside  on  the  ground 
that  the  legal  title  was  not  given.  In  Domestic 
and  Foreign  Miss.  Society's  Appeal  (6  Cas.  p. 
433),  Strong,  J.,  said  that  bequests  to  religious 
and  charitable   uses   '  have  always    been  pre- 


eminently favored  iq  Pennsylvania.'  He  cited 
the  language  of  Witman  v.  Lex  (17  S.  &  R. 
93),  that  *  it  is  immaterial  whether  the  person 
to  take  be  in  esse  or  not,  or  whether  the  lega- 
tees were  at  the  time  of  the  making  the  bequest 
a  corporation  capable  of  taking  or  not,  or  how- 
uncertain  the  objects  may  be,  provided  there  be 
a  discretionary  power  vested  anywhere  over  the 
application  of  the  testator's  bounty  to  those 
objects,  or  whether  their  corporate  designations 
have  been  mistaken.'  He  also  cited  i  P.  Wms. 
674,  where  a  gift  to  a  charity  was  upheld, 
although  its  description  was  equally  applicable  to 
two,  and  it  was  wholly  uncertain  which  of  the 
two  was  intended. 

**  Lee  V,  Pain  (4  Hare,  255)  was  cited  by  the 
residuary  legatee.  It  was  the  case  of  a  gift  by 
will  to  Highbury  College  and  a  gift  by  codicil  to 
Hoxton  Academy,  the  Academy  havings  before 
that  time  been  merged  into  Highbury  College. 
The  latter  claimed  the  legacy  given  by  the  codi- 
cil and  was  refused.  But  the  Vice-Chancellor 
said  that  if  it  could  have  been  shown  that  the 
testatrix  did  not  know  of  the  merger,  the  Court 
would  have  gone  a  great  way  to  support  the  be- 
quest and  award  it  to  the  college ;  that  the  fact, 
however,  was  that  two  other  societies  had  occu- 
pied the  premises  of  the  acadeihy  after  its  re- 
moval, and  the  testatrix  may' have  referred  to 
one  of  those  societies  when  she  spoke  of  Hoxton 
Academy.  It  is  clear  that  that  case  makes  in 
favor  of  the  construction  suggested  in  the  present 
instance  where  no  such  obstacles  are  in  the  way 
of  the  claimants.  The  Auditing  Judge  has  ex- 
amined a  number  of  cases  which  bear  upon  the 
construction  of  gifts  respecting  which  the  descrip- 
tions of  the  donees  were  more  or  less  vague,  and 
where  in  every  instance  in  which  the  evidence 
could  be  made  to  explain  what  was  otherwise 
ambiguous,  the  gifts  were  upheld.  It  is  unne- 
cessary to  rehearse  these  authorities,  because  they 
can  only  illustrate  the  principle  that  a  latent  am- 
biguity may  justify  explanatory  evidence,  while 
the  weight  of  the  evidence  is  a  question  to  be 
determined  in  the  particular  case. 

**  And  now,  April  18,  1889,  he  awards  one 
legacy  to  the  Old  Men's  Home  of  Cincinnati, 
Ohio,  and  one  legacy  of  Isooo  equally  to  the 
Old  Men's  Home  of  Cincinnati,  and  the  Widows' 
Home  and  Asylum  for  Aged  and  Indigent 
Women  of  Cincinnati." 

To  this  adjudication  exceptions  were  filed  6n 
behalf  of  Fanny  Holton,  the  residuary  legatee 
under  the  testator's  will. 

S.  P,  Holton  and  Samuel  Gustine  Thompson^ 
for  th^  exceptant. 

William  IV.  Porter^  contra. 

June  I,   1889.     The  Court.     Exceptions 
dismissed. 
Per  Curiam.  c.  k.  z. 
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Vol.  XXIV.3     FSIDA  Y,  AUG.  33,  /8S9.      [No.  17. 


Sbwpveme  (toxitt 


Jan.  *89,  155.  May  21,  1889. 

Wilson  et  al.  v.  Van  Leer  et  ux. 

lisuf  (ievisiwit  vel  non —  Competency  of  witness 
as  to  handivriting —  What  constittites — Js  prima 
facie  for  the  Court — Almanac — Need  not  be 
offered  in  evidence — Court  will  take  judicial 
notice  of  dates  in, 

A  witness  called  to  prove  the  handwriting  of  a  testator 
to  an  alleged  codicil  to  his  will  testified  that  he  had  seen 
the  testator  write  once  or  twice,  some  thirty-one  years  be- 
fure  the  trial,  when  witness  was  about  twelve  years  old, 
and  once  afterwards  saw  him  indorse  a  check,  about 
twenty-three  years  before  the  trial.  He  had  not  seen  him 
write  afterwards.  The  Court  admitted  him  a.s  a  compe- 
tent witness,  and  instructed  the  jury  that  the  Court  was 
the  sole  judge  of  his  competency,  but  it  was  for  them  to 
judge  of  his  credibility : 

Held,  that  the  competency  of  the  witness  was  in  the  first 
instance  clearly  a  matter  for  the  Court  and  the  facts  upon 
which  the  Court  held  him  prima  facie  to  be  competent, 
not  having  been  denied  or  contradicted,  the  in**truction 
was  correct ;  although  bad  the  facts  been  contradicted,  it 
might  have  been  proper  to  submit  the  whole  matter  to  the 
jury. 

It  b  said  that  a  witness  is  competent  to  testify  to  hand- 
writing if  Ifie  has  seen  the  party  write  but  once,  and  then 
only  his  name,  but  such  evidence  must  l)e  guarded  with 
great  caution ;  nor  can  any  arbitrary  limit  of  time  be  fixed 
within  which  the  witness  must  have  seen  the  writing  done. 

After  one  of  plaintiff's  counsel  had  concluded  his  ad- 
dress to  the  jury,  one  of  counsel  for  defendants  in  his  ad- 
dress (iffered  to  show  the  jury  by  reference  to  an  almanac 
for  1865,  that  August  13th  was  Sunday,  for  the  purpose  of 
contradiaing,  upon  a  material  point,  one  of  plaintiff's 
witnesses.  Objection  l^eing  made  on  the  ground  that  the 
almanac  had  not  been  offcrred  in  evidence,  the  Court  re- 
fused to  allow  it  to  be  used : 

Held^  to  be  error. 

It  is  not  necessary  to  prove  the  coincidence  of  days  of 
the  Week  with  days  of  the  month;  it  is  one  of  the  matters 
of  which  judicial  notice  is  taken. 

Matters  of  which  judicial  notice  is  taken,  including  the 
dates  in  the  almanac,  need  not  he  put  in  evidence. 

Where  an  almanac  has  been  brought  forward  for  the 
purpose  of  contradicting  a  witness  upon  a  material  point 
after  one  of  the  counsel  has  concluded  his  address  the 
only  relief,  a-*  in  all  cases  of  surprise  incident  10  every 
contest,  is  the  discretion  of  the  Judge,  where  the  new 
nuttter  or  new  view  may  lend  to  substiniial  injustice,  and 
is  sach  as  could  not  reasonably  have  been  foreseen,  to 
(dkm  an  opportunity  of  reply  or  to  grant  a  new  trial. 


Error  to  the  Common  Pleas  of  Lancaster 
County. 

Issue  devisavit  vei  non  in  which  Joseph  Van 
Leer  and  Caroline  his  wife,  in  right  of  said 
Caroline,  were  plaintiffs,  and  Sidwell  T.  Wilson 
and  Needham  M.  Wilson,  executors  of  Needhara 
Wilson,  deceased,  were  defendants,  to  determine 
the  validity  of  a  certain  paper  offered  for  probate 
a£  a  codicil  to  the  will  of  Needham  Wilson,  de- 
ceased. 

Needham  Wilson  died  September  22,  1872,  in 
Littl^Britain  Township,  Lancaster  County.  His 
will,  of  which  defendants  were  executors,  having 
been  duly  executed  on  March  2,  1865,  was  ad- 
mitted to  probate  on  September  28,  1872.  On 
August  18,  1877,  nearly  five  years  after  his  death, 
suit  was  brought  in  the  Court  of  Common  Pleas 
of  Lancaster  County  by  Caroline  Van  Leer, 
formerly  Carman,  upon  the  following  instruinent 
of  writing: — 

August  13th,  1865. 
I  give  these  fiew  lines  to  Caroline  Carman  to  show  that 
I  want  her  to  have  the  sum  of  twelve  hundred  dolars  at 
my  death  she  livd  with  mee  A  number  of  years  And  got 
verry  litHe  for  it  so  i  thought  it  rite  to  leave  her  This  liitle 
sum  to  be  paid  to  her  out  of  my  home  property 

from  Nredham  Wilson. 

The  executors  of  Needham  Wilson  knew 
nothing  of  this  paper  until  the  suit  was  brought. 
At  that  time  it  was  contended  for  Caroline  Van 
Leer  that  the  paper  was  a  promissory  note,  and 
the  Court  below  so  held,  but  the  Supreme  Court, 
reversing  the  lower  Court,  held  that  it  was  of  a 
testamentary  character  and  would  not  support  an 
action  of  assumpsit.  (Wilson  v.  Van  Leer,  7 
Out.  600.) 

Subsequently,  on  June  23,  1883,  this  paper 
was  offered  for  probate  before  the  register  of 
Lancaster  County  as  a  codicil  to  the  will  of 
Needham  Wilson,  and,  having  been  admitted, 
upon  an  appeal  taken  by  the  plaintiffs  in  error, 
this  issue  devisavit  vel  non  was  directed,  which 
was  tried  before  Patterson,  J. 

There  were  no  subscribing  witnesses  to  the  exe- 
cution of  the  paper.  One  witness,  a  sister  of 
plaintiff,  testified  that  she  saw  Wilson  write  and 
sign  the  paper,  and  the  only  other  witness  called 
in  support  of  it  was  Cornelius  Carman,  a  brother 
of  plaintiff,  who  undertook  to  testify  to  his  signa- 
ture from  an  acquaintance  with  his  handwriting. 
This  witness  testified  that  he  had  seen  Wilson  write 
once  or  twice  when  he,  the  witness,  was  a  boy 
twelve  years  old,  thirty-one  years  before  the  trial, 
and  once  afterwards,  twenty-three  years  before 
the  trial,  at  a  tavern  in  Lancaster.  It  was  con- 
tended  that  his. testimony  was  not  competent  to 
prove  the  execution  of  the  paper.  On  cross-ex- 
amination he  testified  that  the  name  of  Needham 
Wilson  appearing  on  four  papers  was  the  latter's 
signature  in  each  case,  whereas  none  of  them 
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were  genuine,  all  having  been  written  by  an  ex- 
pert witness  for  defendants  a  few  hours  previously. 
The  paper  was  admitted  in  evidence.  (First  as- 
signment of  error.) 

In  commenting  upon  the  testimony  of  the  other 
witness,  who  said  she  saw  Wilson  write  and  sign 
the  paper,  one  of  the  counsel  for  defendants  was 
about  to  show  the  jury,  by  a  reference  to  the 
almanac  for  1865,  that  August  1,3th  was  Sunday, 
which  was  in  direct  conflict  with  what  the  witness 
had  testified  to.  On  objection  instantly  made 
by  counsel  on  the  other  side  that  as  the  algunac 
had  not  been  formally  oflered  in  evidence  no 
reference  could  be  made  to  it,  the  Court  refused 
to  allow  it 'to  be  used.  (Fifth  assignment  of 
error.) 

Defendants  requested  the  Court  to  charge,  inUr 
alia : — 

(3)  If  the  jury  do  not  believe  Cornelius  Car- 
man is  a  competent  witness  to  prove  the  execu- 
tion of  the  alleged  codicil,  the  verdict  inust  be 
in  favor  of  the  defendants.  Answer.  We  deny 
that  point  as  stated.  The  belief  of  the  jury  as  to 
Cornelius  Carman  being  a  competent  witness  has 
nothing  to  do  with  his  competency.  Com- 
petency means  the  legal  fitness  of  a  witness  to  be 
heard  on  the  trial  of  a  cause.  It  is  a  legal  ques- 
tion, and  the  Court  is  the  sole  judge  of  his  or  her 
competency.  The  jury  has  nothing  to  do  in  de- 
ciding whether  they  are  competent.  If  the 
Court  think  they  are  so  interested,  or  in  a 
position  that  they  cannot  testify,  they  will  rule 
him  out,  but  if  they  decide  he  is  a  competent 
witness,  then  that  makes  his  testimony  come  be- 
fore you,  like  that  of  any  other  witness.  The 
Court  is  the  sole  judge  of  his  or  her  competency. 
I'he  Court  admitted  Cornelius  Carman  as  a  com- 
petent witness;  his  testimony,  however,  is  for 
the  jury,  like  any  other  witness,  his  credibility  is 
for  them  to  determine.  (Second  assignment  of 
•error.) 

(4)  Unless  the  jury  believe  that  two  competent 
witnesses  have  proved  the  execution  of  the  alleged 
•codicil,  the  verdict  must  be  in  favor  of  the  de- 
fendants. Anstver.  Yes.  Two  competent  wit- 
nesses ;  that  is  so.  As  we  have  already  stated, 
•competency  means  a  legal  witness,  and  the  Court 

is  the  sole  judge  of  his  or  her  competency.  In 
this  case  the  Court  has  received  him  and  per- 
imitted  him  to  testify  as  a  competent  witness. 
The  JMry's  belief  of  his  testimony  cannot  de- 
termine his  competency.  That  is  a  duty  to  be 
discharged  by  the  Court.  They  may,  however, 
or  may  not  believe  his  testimony.  You  may  or 
you  may  not  believe  it.  His  testimony  and 
Tthat  of  Mrs.  Manahan  constitute  the  two  wit- 
nesses to  this  little  will.  (Third  assignment  of 
error.) 

The  Court  in  the  general  charge  said :  *«  The 
paper  before  you  is  signed,  as. you  have  been 


shown,  by  the  name  Needham  Wilson.  Now 
the  <}uestion  for  you  is,  is  the  name  of  Needham 
Wilson  to  that  [)aper  the  genuine  signature  of 
Needham.  Wilson.  The  plaintiffs  called  two 
witnesses,  whose  evidence  you  heard,  who  swore 
that  that  signature  is  genuine,  that  one  of  them 
testified  that  she  saw  Needham  Wilson  sign  the 
very  signature  to  that  paper.  [These  two  wit- 
nesses, Margaret  Manahan  and  Cornelius  Car- 
man, have  been  admitted  by  the  Court  and  held 
to  be  competent  witnesses.  They  are  competent 
witnesses.]  (Fourth  assignment  of  error.)  Of 
course,  their  credibility  is  for  you,  the  jury. 
The  credibility  of  all  witnesses  in  every  case 
tried  by  a  jury  is  for  the  jury.  That  is,  whether 
they  are  truthful  or  whether  you  will  believe 
them.  The  two  competent  witnesses  need  not 
be  subscribing  witnesses;  that  is,  their  names 
need  not  be  subscribed  to  the  will  or  paper. 
The  signature  of  the  alleged  maker  of  the  paper 
may  be  proved  by  witnesses  who  have  knowledge 
of  his  handwriting  and  who  were  well  acquainted 
with  it  (as  otie  witness  was  who  was  called  here 
in  this  case).'* 

Verdict  for  plaintiffs,  and  judgment  thereon, 
whereupon  defendants  took  this  writ,  and  as- 
signed error  as  above. 

J,  Hay  Brown  (Samuel  H,  ReynoLis  with 
him),  for  plaintiffs  in  error. 

Admitting,  for  the  sake  of  argumeiit,  that  Mar- 
garet Manahan 's  testimony  was  sufficient,  as  far 
as  it  went,  it  is  plain  that  Cornelius  Carman  was 
not  such  a  competent,  "complete"  witness  as  is 
contemplated  by  the  Act -of  Assembly. 

Two  or  more  competent  witnesses  are  required 
in  all  cases.  Each  witness  must  be  independent 
of  the  other.  **  Each  must  separately  depose  to 
all  facts  necessary  to  complete  the  chain  of  evi- 
dence,  so  that  no  link  of  it  may  depend  on  the 
credibility  of  but  one." 

Derr  v.  Greenawalt,  26  P.  F.  Sm.  239. 
Carman  was  competent  to  testify,  but  not  com- 
petent  to  prove  the  fact  he  was  called  on  to 
establish. 

Carson's  Appeal,  9  P.  F.  Sm.  493. 
The  Court  should  take  judicial  notice  of  an 
almanac,  and  it  need  not  beformally  offered  in 
evidence. 

Starkie  on  Evidence,  ♦738. 
D,  G,  Eshleman  and  A.  Herr  Smith,  for  de- 
fendants in  error. 

As  to  the  competency  of  the  witness,  sec — 

I  GreenleafEv.,  {  577. 

Shitleri/.  Bremer,  li  Har.  413. 

Taylor  v.  Sutherland,  12  Id.  335. 
Judicial  notice  has  never  been  taken  of  an 
almanac,  and  the  offer  was  not  made  in  time. 

June  28,  1889.  The  Court.  The  com- 
petency of  Cornelius  Carman  was  in  the  iirst 
instance  clearly  a  matter  for  the  Court,  and  no 
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OTbsequent  evidence  having  raised  any  dispute 
of  fact  upon  it,  the  learned  Judge  was  right  in 
saying  that  the  Court  was  the  sole  judge  of  com- 
petency, and  refusing  to  allow  the  jury  to  review 
the  ruling.  Had  the  facts  upon  which  the 
Judge  held  him  prima  facie  competent  been 
denied  or  contradicted,  it  might  have  been 
proper  to  submit  the  whole  matter  to  the  final 
decision  of  the  jury  (Lee  v.  Welsh,  i  Weekly 
,  Notes,  453),  but  there  was  no  such  conflict  as 
made  that  course  necessary. 

The  learned  Judge  was  also  within  the  line  of 
authorities,  in  holding  that  Carman  had  suffi- 
cient knowledge  of  Wilson's  handwriting  to 
make  bim  competent  to  testify  concerning  it. 
tt  is  said  to  be  sufficient  if  the  witness  has  seen 
the  party  write  but  once,  and  then  only  his 
name  (i  Greenleaf  on  Ev.  sec.  577),  and  prob- 
ably no  higher  standard  can  be  fixed  for  a  defi- 
nite rule,  though  considering  the  un trustworthi- 
ness of  opinions  on  handwriting  in  general  (see 
note  of  Chief  Justice  Redfield  to  his  edition  of 
Greenleaf,  vol.  i,  sec  578),  such  evidence  ought 
to  be  guarded  with  great  caution.  Nor  in  the 
nature  of  things  is  it  possible  to  fix  any  arbitrary 
hmit  of  time  within  which  the  witness  must  have 
seen  the  writing  done.  That  must  depend  on 
his  intelligence,  his  habit  of  observation  of  such 
matters,  the  apparent  strength  and  confidence  of 
his  memory,  etc.,  which  must  be  passed  upon  in 
the  first  instance  by  the  trial  Judge.  Carman's 
knowledge  seems  not  only  to  have  been  extremely 
stale,  but  of  the  narrowest  extent,  and  if  the 
learned  Judge  had  held  that  it  was  too  remote 
and  unreliable  to  qualify  him,  we  should  not 
have  been  disposed  te  disagree  with  him.  But 
the  matter  was  within  his  discretion,  and  his 
conclusion  was,  as  already  said,  within  the  line 
of  the  authorities.  It  was  therefore  for  the  jury 
and  not /or  us  to  determine  the  weight  to  which 
the  testimony  should  be  entitled.  The  assign- 
ments of  error  in  relation  to  Carman's  testimony 
are  therefore  not  sustained. 

We  are  obliged  however  to  hold  that  the  Court 
erred  in  refusing  to  permit  the  counsel  for  de- 
fendant below  to  refer  to  the  almanac  to  show, 
in  support  of  his  argument  against  the  testimony 
of  Margaret  Manahan,  that  a  certain  date  in 
1865  fell  upon  Sunday.  All  of  the  authorities 
agree  that  this  is  one  of  the  matters  that  do  not 
require  to  be  proved,  but  are  taken  judicial 
notice  of,  without  evidence.  **  Neither  is  it 
necessary  to  prove  ....  the  coincidence  of 
da)s  of  the  week  with  days  of  the  month"  (i 
Greenleaf,  sec.  5),  and  see  Starkie  on  Evidence, 
pt.  3,  sec.  20  (p.  738  of  10  Am.  ed.).  '*  It  is 
wholly  immaterial  whether  the  facts  of  public 
and  general  history,  and  their  dates,  are  recog- 
nized by  the  Court,  sua  sponte^  the  chronicles 
or  almanacs  being  used  merely  to  aid  the  mem- 


ory;  or  whether  they  will  remain   unnoticed  . 
until  suggested  by  the  parties  and  verified  by 
the  books  \  or  whether  the  books  themselves  are 
adduced  by  the  parties  as  instruments  of  evi- 
dence ;  the  process  and  the  result  being  in  each ' 
case  the  same."     (3  Greenleaf,  sec.  269). 

The  mere  mode  of  introducing  the  almanac 
seems  to  vary,  as  indicated  by  the  last  extract 
from  Greenleaf,  but  as  all  the  authorities  agree 
that  no  proof  is  necessary  it  follows  that  it  is  not  . 
required  to  be  put  in  evidence  at  all.  **The 
almanac  in  such  cases  is  used,  like  the  statutes, 
not  strictly  as  evidence,  but  for  the  purpose  of 
refreshing  the  memory  of  the  Court  and  jury." 
(State  V,  Morris,  47  Conn  .179.)  *  *  The  almanac 
is  part  of  the  law  of  England,"  Pollock,  C.  B., 
in  Tutton  v.  Darke  (5  H.  &  N.  649.) 

In  Hanson «f.  Shackleton  (4  Dowling,  48),  there 
was  a  rule  to  set  aside  a  writ,  on  the  ground  that 
it  was  dated  on  Sunday,  and  the  report  pro- 
ceeds:— 

'*  Coleridge,  J.-  Have  you  an  affidavit  show- 
ing that  the  day  on  which  this  writ  is  dated  was 
a  Sunday  ? 

'*  Bayly.  The  affidavit  does  not  state  that  it 
was  Sunday  but  the  day  of  the  month  being 
given  the  Court  is  bound  to  take  judicial  notice 
on  what  day  of  the  week  that  day  fell.    C.  A.  V. 

"Coleridge,  J.  I  have  consulted  the  other 
Judges  and  they  are  of  opinion  I  ought  to  take 
judicial  notice  of  what  the  day  was  on  which 
this  day  of  the  month  fell.     Rule  absolute." 

So  in  Reed  v.  Wilson  (41  N.  J.  Law,  29), 
^here  was  a  declaration  on  a  note  dated  August 
12,  at  four  months,  and  on  demurrer  assigning, 
inter  alia^  that  the  narr.  showed  demand  and 
ptotest  on  December  14,  one  day  too  soon,  the 
Court  took  judicial  notice  that  December  15 
was  Sunday,  and  therefore  that  the  demand  was 
made  on  the  proper  day. 

In  R.  R.  Co.  V.  Lehman  (56  Md.  226),  it 
was  held  that  '*it  is  the  duty  of  the  Court  to 
notice  the  days  of  the  week  on  which  particular 
days  of  the  month  fall;  and  hence  we  know 
without  other  averment  (on  demurrer)  that  the 
28th  of  July  was  Sunday." 

And  in  Mcintosh  v,  Lee  (57  Iowa,  358),  it 
was  said  by  the  Court,  "the  petition  alleges 
that  the  defendant  entered  into  the  written  lease 
on  March  10,  1878.  Courts  take  judicial  notice 
that  the  tenth  day  of  March,  1878,  was  Sunday. 
The  petition  therefore  in  effect  alleges  that  the 
lease  was  executed  on  Sunday,"  and  it  was 
therefore  held  that  under  the  pleadings  evidence 
was  not  admissible  that  the  lease  was  executed 
on  "Monday. 

These  authorities,  and  none  have  been  found 
in  opposition  to  them,  show  clearly,  that  how- 
ever  often  departed  from  as  a  matter  of  conve- 
nience, the  rule  is  that  matters  of  which  judicial 
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notice  is  taken,  including  the  dates  in  the  alaianac, 
do  not  require  to  be  put  in  evidence  at  all. 

It  is  argued  for  the  defendant  in  error  that  the 
fact  of  August  13,  liaving  been  Sunday  did  not 
necessarily  contradict  Mrs.  Manahan,  and  there- 
fore that  even  if  the  Court  below  committed  an 
error  it  was  an  immaterial  one  for  which  the 
judgment  should  not  be  reversed.  But  there 
was  an  apparent  contradiction,  which  at  least 
required  explanation,  and  in  a  case  where  the 
evidence  in  support  of  the  plaintiff's  case  was  so 
meagre,  it  is  impossible  to  say  that  even  a  slight 
doubt  thrown  on  the  testimony  of  the  main  wit- 
ness,'  would  not  have  turned  the  scale  in  the 
minds  of  the  jury. 

It  is  also  argued  that  the  almanac  having  been 
brought  forward  at  so  late  a  stage  in  the  case', 
deprived  the  plaintiff  below  of  the  benefit  of  an 
argument  upon  it  by  one  of  her  counsel.  But 
in  this  respect  it  was  like  any  other  argument  or 
illustration  which  counsel  may  make  towards  the 
end  of  a  case.  If  it  has  not  been  anticipated  it 
is  a  surprise,  and  that  is  a  risk  which  parties 
must  encounter  in  every  case.  If  counsel  had 
run  the  calculation  back  himself,  so  as  to  show 
that  that  day  was  Sunday,  no  one  could  have 
questioned  his  right  to  do  so.  His  reference  to 
the  almanac  was  no  more  than  a  reference  to 
the  multiplication  table,  as  a  labor*  saving  mode 
of  refreshing  or  confirming  knowledge  legally 
presumed  to  be  in  everybody's  mind.  This  kind 
of  surprise  is  one  of  the  dangers  incident  to 
every  contest,  and  the  only  relief  against  it,  is 
the  discretion  of  the  Judge,  where  the  new  mat- 
ter  or  new  view  may  lead  to  substantial  injustice, 
and  is  such  as  could  not  reasonably  have  been 
foreseen,  to  allow  an  opportunity  of  reply,  or 
siibsequently  to  grant  a  new  trial. 

Judgment  reversed,  and  venire  de  novo  award- 
ed. 

Opinion  by  Mitchell,  J.  h.  c.  o. 


May  '89,  31. 


Reed's  Appeal. 


June  5,  1889. 


Right  of  Legislature  to  regulate  public  objects  of 
a  corporation — Powers  of  Gettysburg  Battle- 
field Commissioners  under  Act  of  June  75, 
iSSj^Powers  of  Gettysburg  Battlefield  Me- 
morial Association, 

Every  grant  of  corp>orate  existence  necessarily  implies 
the  condition  that  the  corporation  shall  be  subjea  to  such 
reasonable  regulations,  in  respect  to  the  general  conduct 
of  its  affairs,  as  the  Legislature  may  from  time  to  time  pre- 
scribe, which  do  not  materially  interfere  with  or  obstruct 
the  substantial  enjoyment  of  the  privileges  the  State  has 
granted,  and  serve  only  to  secure  the  ends  for  which  the 
corporation  was  created. 


Insurance  Co.  «/.  "Needles,  113  U.  S.  574,  followed. 

The  Gettysburg  Battlefield  Memorial  Association,  incor- 
porated under  the  Act  of  April  30,  1864  (P.  L.  570).  **  to 
promote  the  erection,  by  voluntary  contributions,  of  works 
of  ari  .  .  .  adapted  to  designate  spots  of  special  in- 
terest," is  a  quasi  corporation,  created  solely  for  the  pub- 
lic l>enefit,  and  not  for  the  profit  or  advantage  of  any  of  ks 
corporators. 

The  Legislature  has  an  undoubted  right  to  prescribe 
reasonable  regulations,  respecting  one  or  more  of  the 
public  objects  which  this  corporation  was  designed  to 
accomplish,  provided  these  reflations  are  such  as  tend 
to  secure  the  ends  for  which  its  was  created. 

The  appointment  of  commissioners  under  the  Act  of 
June  15,  1887  (P.  L.  408),  to  act  in  conjunction  with  five 
members  of  the  survivors  of  the  regiments  of  this  State, 
in  selecting  suitable  monuments  for  marking  the  positioo 
of  such  regiments  in  the  battle  of  Gettysburg,  is  not  an 
unwarranted  interference  with  the  rights  of  the  Gettysburg 
Battlefield  Memorial  Association. 

Appeal  of  John  Reed,  Sylvester  Byrne,  Frede- 
rick Middleton,  Julius  B.  Allen,  and  Charles  W. 
Devitt,  representing  the  survivors  of  the  Seventy- 
second  Regiment  Pennsylvania  Volunteers,  from 
the  decree  of  the  Common  Pleas  of  Adams 
County,  sustaining  the  demurrer  to  their  bill  in 
equity  filed  against  the  Gettysburg  Battlefield  Me- 
morial Association*  and  John  P.  Taylor,  Samuel 
Harper,  J.  P.  S.  Gobin,  John  P.  Nicholson,  and 
R.  B.  Ricketts,  Commissioners  appointed  by  the 
Governor  of  the  State  of  Pennsylvania,  and  dis- 
missing said  bill. 

The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court  below  (McClean,  P.  J.)  having 
sustained  the  demurrer  of  defendants  and  dis- 
missed the  bill,  complaiftants  took  this  appeal, 
assigning  for  error  this  action  of  the  Court. 

William  W.  Wiltbank,  William  HC.  Ker,  and 
J,  C,  Neely,  for  appellants. 

David  Wills,  John  M,  Krauth,  and  S,  Mc- 
Swope,  for  appellees. 

June  28,  1889.  The  Court.  Appellants  aver 
in  their  bill  that  they  represent  the  survivors  of 
the  Seventy-second  Regiment,  Pennsylvania  Vol- 
unteers; that  the  Gettysburg  Battlefield  Memorial 
Association  was  incorporated  by  Act  of  April  30, 
1864,  to  hold  and  preserve  the  battle  grounds  of 
Gettysburg,  on  which  were  fought  the  actions 
of  first,  second,  and  third  days  of  July,  1863, 
and  the  natural  and  artificial  defences  as  they 
were  at  the  time  of  said  battle,  and  thus  by  such 
preservation  and  such  memorial  structures  as  a 
generoiis  and  patriotic  people  might  aid  to  erect, 
to  commemorate  the  heroic  deeds,  the  struggles 
and  the  triumphs  of  their  brave  defenders;  also, 
to  erect  and  promote  the  erection  of  structures 
and  works  of  art  and  taste  thereon,  adapted  to 
designate  spofs  of  special  interest,  to  commemo- 
rate the  great  deeds  of  valor,  endurance,  and 
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noble  self-sacrifice,  and  to  perpetuate  the  memory 
of  the  heroes  and  the  signal  events  which  render 
those  battle-grounds  illustrious. 

It  is  also  averred  that  from  time  to  time  large 
sums  of  money  have  been  appropriated  by  the 
Legislature  in  aid  of  the  objects  above  speciied ; 
thatbyAct  of  June  15,1887,  the  sum  of  1121,500 
was  specifically  appropriated  **for  the  purpose 
of  i>erpetuating  the  participation  therein,  and 
marking  by  suitable  memorial  tablets  of  bronze 
cw  granite,  the  position  of  each  of  the  commands  of 
Pennsylvania  volunteers  engaged  in  the  battle;'' 
that  said  Act  required  the  Governor  to  appoint 
five  commissioners  to  select  and  decide  upon  the 
design  and  material  for  monuments  to  mark  the 
position  of  each  Pennsylvania  command  upon  the 
battlefield,  etc. ;  that  in  the  discharge  of  said 
duties  the  commissioners  were  required  to  co- 
operate  with  five  persons  representing  the  sur- 
vivors of  the  several  regimental  organizations  or 
commands  of  this  State  engaged  in  said  battle,  etc. 

It  is  further  averred  that  said  commissioners 
were  duly  appointed,  and  appellants  were  duly 
selected  by  the  survivors  of  said  Seventy-second 
Regiment  to  co- operate  with  them  in  the  dis- 
charge of  their  duties ;  that  after  appellants  and 
said  commissioners  had  agreed  upon  the  true  posi- 
tion of  the  regiment  on  the  battlefield, etc.,  official 
notice  of  their  action  and  conclusion  was  given 
to  said  Battlefield  Memorial  Association,  and  a 
suitable  monument  to  mark  the  spot  was  pro- 
cured, etc.,  but  said  Association  would  not  permit 
its  erection  at  the  place  agreed  upon  by  appel- 
lants and  said  commissioners,  but  declared  the 
monument  should  be  placed  at  a  point  283  feet 
distant  therefrom,  and  not  representing  the  posi- 
tion of  said  regiment  on  the  battlefield,  etc. 

The  prayer  is  for  a  decree  declaring  that  the 
power  to  select  the  location  of  the  monument 
was  vested  solely  in  the  five  commissioners,  ap- 
pointed by  tlie  Governor,  co-operating  with  ap- 
pellants ;  that  the  monument  be  erected  at  the 
place  chosen  by  the  commissioners  and  appel- 
lants ;  and  that  the  Gettysburg  Battlefield  Me- 
morial Association  be  enjoined  from  preventing 
the  erection  of  said  monument  at  the  place  so 
selected,  etc.,  and  for  further  relief. 

The  bill  was  demurred  to  on  the  ground  that 
the  Act  of  1887  above  referred  to  does  not 
apply  to  or  in  any  manner  affect  said  Memorial 
.\s60ciation  or  its  officers,  nor  does  it  justify  the 
selection  of  a  site  or  location  for  said  monument 
by  said  commissioners  and  appellants  on  the 
ground  owned  by  the  Association. 

The  action  of  the  Court  in  sustaining  the  de- 
murrer and  dismissing  the  bill  constitutes  the 
subject  of  complaint  in  the  several  specifications 
of  error  before  us. 

The  legal  effect  of  the  demurrer  is  to  admit 
the  unqualified  truthfulness  of  every  averment  of 


fact  that  is  well  pleaded  in  the  biU.  It  admits, 
among  other  things,  that  the  commissioners  ap- 
pointed by  the  Governor  co-operated  with  appel- 
lants, the  duly  constituted  representatives  of  the 
7 2d  Regiment  of  Pennsylvania  Volunteers,  in 
determining  the  position  of  that  regiment  on  the 
field  during  the  battle  of  Gettysburg,  and  also  in 
deciding  upon  a  suitable  monument  or  memorial 
tablet  of  bronze  to  mark  said  position  and  to 
perpetuate  the  participation  of  the  regiment  in 
said  battle.  It  further  admits  that  the  location 
thu5  fixed  by  the  commissioners,  in  conjunction 
with^  appellants,  accurately  represents  the  true 
position  of  the  regiment  while  actively  engaged 
in  the  battle,  and  also,  that  after  being  officially 
notified  of  such  joint  action,  the  Memorial  Asso- 
ciation, appellee,  refused  to  permit  the  erection 
of  the  monument  on  the  site  designated  and  fixed 
as  aforesaid. 

It  was  urged,  argumentatively,  by  counsel  for 
appellees,  that  inasmuch  as  the  commissioners  are 
made  parties  defendant  in  the  bill,  their  action 
in  the  premises  was  not  definitive,  but  must  have 
been  subject  to  the  approval  of  the  Associatipn. 
No  such  inference  can  be  legitimately  drawn 
from  the  pleadings.  The  only  question  is 
whefher,  assuming  all  the  averments  of  fact, 
well  pleaded  in  the  bill,  to  be  true,  the  appel- 
lants have  presented  such  a  case  as  entitles  them 
to  equitable  relief?  That  is  the  only  question 
that  can  properly  arise  on  the  demurrer. 

The  proceedings  of  the  commissioners,  as 
averred  in  the  bill  and  admitted  by  the  de- 
murrer, were  clearly  within  the  scope  of  their 
authority,  vested  in  them  by  the  Act  of  1887, 
under  which  they  were  appointed.  That  being 
the  case  the  action  of  the  Memoi'ial  Association 
in  refusing  to  recognize  their  authority  in  the 
premises  can  only  be  justified  on  the  ground 
virtually  assumed  by  counsel,  that  the  Commcft- 
wealth,  acting  through  the  agency  of  the  com- 
mission or  otherwise,  has  no  right  either  to 
designate  the  position  where  any  of  her  regi- 
ments specially  distinguished  themselves  during 
the  battle,  or,  at  her  own  expense,  to  mark  the 
same  by  the  erection  of  a  suitable  monument. 
We  jare  not  prepared  to  admit  the  correctness  of 
this  proposition.  On  the  contrary,  we  think  it 
is  wholly  untenable.  It  is  not  in  harmony  with 
the  purposes  evidently  intended  to  be  accom- 
plished by  and  through  the  Memorial  Associa- 
tion as  expressed  in  the  Act  incorporating  it. 
Those  purposes,  as  we  have  seen,  were  mainly 
"to  hold  and  preserve  the  battle-grounds  of 
Gettysburg,  with  the  natural  and  artificial  de- 
fences,  as  they  were  at  the  time  of  the  battle, 
and  by  such  perpetuation  and  such  memorial 
structures  as  a  generous  and  patriotic  people 
may  aid  to  erect,  to  commemorate  the  heroic 
deeds,  the  struggles,  and  triumphs  of  their  brave 
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defenders;*'  and  also,  **to  erect  and  promote 
the  erection,  by  voluntary  contributions,  of  struc- 
tures, and  works  of  art  and  taste  thereon,  adapted 
to  designate  the  spots  of  special  interest,  to  com- 
memorate the  great  deeds  of  valor,  endurance," 
etc. 

The  people  of  this  Commonwealth,  through 
their  representatives,  saw  fit  to  appropriiate  a 
large  sum  of  money  for  the  purpose  of  desig- 
nating and,  by  suitable  monuments,  marking 
**  spots  of  special  interest"  conspicuously  occu- 
pied by  their  own  regiments  while  engagcdnn 
battle,  etc.  That  was  all  clearly  in  furtherance 
of  one  of  the  very  objects  for  which  the*  Asso- 
ciation appellee  was  incorporated,  and  not  in 
any  manner  in  violation  of  any  right  or  au- 
thority vested  or  inteilded  to  be  exclusively 
vested  in  that  corporation.  Indeed,  it  is  ex- 
pressly made  its  duty  to  **  promote  the  erection, 
by  voluntary  contributions,  of  works  of  art  .  .  . 
adapted  to  designate  spots  of  special  interest," 
etc.  In  view  of  this  and  other  facts  in  regard 
to  which  there  can  be  no  dispute,  the  action  of 
the  Association  complained  of  in  the  bill  was 
obstructive  and  wholly  unwarranted.  Unlike 
other  corporations,  either  public  or  private,  cre- 
ated for  profit  in  connection  with  the  advance- 
ment of  certain  public  interests,  the  Association 
appellee  is  a  quasi  public  corporation  created 
solely  for  the  public  benefit,  and  not  for  the 
profit  or  advantage  of  any  of  its  corporators. 
But,  aside  from  that,  there  is  nothing  in  any  of 
the  provisions  of  its  charter  that  precluded  the 
Legislature  from  doin((  what  it  did.  It  had  im- 
doubted  right  to  prescribe  reasonable  regulations 
respecting  one  or  more  of  the  public  objects 
which  the  corporation  was  designed  to  promote 
and  accomplish,  provided  those  regulations  were 
such  as  tended  to  secure  the  ends  for  which  the 
Association  was  created,  and  did  not  materially 
interfere  with  the  rights  and  privileges  granted 
by  its  charter.  Every  grant  of  corporate  exist- 
ence necessarily  implies  **  the  condition  that  the 
corporation  shall  be  subject  to  such  reaisonable 
regulations,  in  respect  to  the  general  conduct  of 
its  affairs,  as  the  Legislature  may  from  time  to 
time  prescribe,  which  do  not  materially  interfere 
with  or  obstruct  the  substantial  enjoyment  of  the 
privileges  the  State  has  granted,  and  serve  only 
to  secure  the  ends  for  which  the  corporation  was 
created."  (Ins.  Co.  v.  Needles,  113  U.  S.  574, 
580.)  The  provisions  of  the  Act  of  1887  are 
clearly  within  the  letter  as  well  as  the  spirit  ^ 
this  well-recognized  principle.  Ther^  is  nothing 
in  any  of  them  of  which  the  appellee  has  any 
just  reason  to  complain  as  an  improper  interfe- 
rence, on  the  part  of  the  Commonwealth,  with 
any  of  the  rights  and  privileges  granted  by  its 
charter.  The  provision  for  a  commission  to  act 
in  conjunction  with  the  survivors  of  each  regi- 


ment, etc.,  was  at  most  a  reasonable  and  proper 
regulation,  tending  to  secure  historical  accuracy, 
and  generally  in  furtherance  of  one  of  the  pur- 
poses for  which  the  Association  was  incorporated, 
and  one  that  did  not  improperly  interfere  with 
any  of  its  rights  and  duties. 

In  view  of  the  facts  as  presented  to  us,  we 
think  the  learned  Judge  erred  in  sustaining^  the 
demurrer  and  dismissing  the  bill. 

Decree  reversed  and  bill  reinstated,  and  it  is 
ordered  that  the  record  be  remitted  for  further 
proceedings,  in  accordance  with  equity  practice, 
costs  of  this  appeal  to  be  paid  by  the  appellees. 

Opinion  by  Sterrett,  J.  h.  s.  p.  n. 


May  '89,  2.  June  3,  1889. 

Zimmerman  v.  Zimmerman. 

Decedents  estate — ChiliTs  claim  for  nursing 
parent — Evidence  required  to  prove  contract. 

The  law  regards  the  services  performed  by  a  son  in 
nursing  an  aged  parent  during  his  last  illness  as  hut  the 
performance  of  a  filial  duty  which  every  man  owes  his 
parents,  and  implies  no  contract  for  compensation  there- 
for ;  but  a  recovery  may,  of  course,  be  had  on  an  express 
Contract. 

A  child's  claim  for  services  against  his  deceased  father's 
estate,  based  on  declarations  made  by  the  decedent  in  his 
last  sickness,  will  not  l>e  countenanced  by  the  Supreme 
Court,  unless  accompanied  with  clear  proof  of  an  agree- 
ment not  depending  upon  idle  and  loose  declarations,  but 
on  unequivocal  acts  of  the  intestate,  as,  for  example,  a 
settlement  of  an  account,  or  money  paid  by  the  fisither 
to  the  son  as  wages,  distinctly  thereby  manifesting  that 
the  relation  which  sul)sisted  was  not  the  ordinary  one  of 
parent  and  child,  but  master  and  servant. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

Assumpsit,  by  Elias  Zimmerman  against  Levi 
Zimmerman,  executor  of  the  will  of  Samuel 
Zimmerman,  deceased,  to  recover  the  sum  of 
J1200  for  nursing  and  attending  his  father,  the 
decedent,  from  January  i,  1883,  to  February 
10,  1885. 

The  facts  of  the  case  are  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court  below  directed  the  jury  to  render 
a  verdict  in  favor  of  defendant.  Verdict  ac- 
cordingly, and  judgment  thereon ;  whereupon 
plainti^  took  this  writ,  assigning  for  error,  inter 
aiiay  this  instruction  of  the  Court. 

David  Fleming  and  Samuel  J.  Af.  Mc  Carre  11^ 
for  plaintiff  in  error. 

Josiah  Funckf  for  defendant  in  error. 

June  28,  1889.  The  Court.  This  belongs 
to  a  class  of  cases  which  unfortunately  are  be- 
coming too  frequent.    It  was  an  action  brought 
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below  by  the  plaintiff  against  the  executor  of  his 
father's  estate,  to  recover  compensation  for  the 
care  and  nursing  of  his  aged  father  for  the  last 
two  years  of  his  lifb.  It  appears  that  the  plain- 
tiff and  his  lather  lived  upon  the  same  farm, 
though  occupying  separate  houses  a  few  feet 
apart  The  farm  belonged  to  the  father,  the 
son  worked  it  as  tenant.  For  the  last  two  years 
or  so  of  his  life  the  old  man  became  feeble  and 
required  more  or  less  attention ;  sometimes  would 
fall  down  and  his  son  would  have  to  be  called  in 
to  help  him ;  he  had  little  control  of  his  bowels 
or  urine,  and  needed  to  be  helped  when  he 
wanted  to  move  about  or  change  his  position. 
The  plaintiff  was  occasionally  compelled  to  re- 
main at  his  father's  house  all  night  in  order  to 
take  care  of  him.  There  is  no  doubt  he  per- 
formed many  duties  to  his  father,  some  of  which 
were  disagreeable.  This,  however,  was  a  duty 
which  he  owed  to  his  father,  and  was  a  return 
for  like  duties  rendered  him  in  his  infancy  by  his 
parents.  The  law  regards  such  services  as  but 
the  performance  of  a  filial  duty  which  every 
man  owes  his  parents,  and  implies  no  contract 
for  compensation  therefor.  A  recovery  may,  of 
course,  be  had  upon  an  express  contract,  ^d 
this  is  what  was  attempted  in  this  case.  The 
learned  Judge  below  was  of  opinion  that  no  ex-, 
press  contract  had  been  proved,  and  gave  the 
jury  a  binding  instruction  to  find  for  the  defend- 
ant. This  is  the  matter  of  which  the  plaintiff 
complains. 

The  testimony  did  not  prove  a  contract  in  the 
clear  and  unequivocal  manner  required  between 
parent  and  child.  It  was  vague  and  uncertain 
and  consisted  of  loose  declarations  of  the  testa- 
tor. As  a  specimen,  and  it  is  perhaps  the  strong- 
est one  I  can  select,  I  will  refer  to  the  testimony 
of  Frank  Zimmerman,  a  son  of  the  plaintiff: — 

Q.  **Now  what  was  said  when  your  father 
was  present?" 

A.  "Grandfather  asked  him  (plaintiff)  for 
water;  and  he  said,  'Come  and  get  me  water 
and  you  shall  be  paid  for  what  you  do,  if  it  takes 
all  I  have ;  shall  be  well  paid  if  it  takes  all  I 
have.' "  The  witness  was  seventeen  years  old 
at  the  time  of  the  trial ;  the  conversation  oc- 
curred in  1883.  There  were  several  other  wit- 
nesses examined,  and  the  scope  of  their  testi- 
mony was  that  the  testator  had  declared  that  if 
the  plaintiff  would  take  care  of  him  he  should  be 
well  paid.  All  this  is  very  unsatisfactory;  it 
would  be  so,  to  prove  a  contract  between 
strangers,  and  it  does  not  measure  up  to  the 
standard  required  between  parent  and  child. 
Such  loose  declarations  can  always  be  proved  in 
a  contest  between  a  man  and  his  father's  estate. 
In  Leidig  v.  Coover's  Executors  (47  Pa.  534),  it 
was  held  that  the  declarations  of  a  testator  that 
his  daughter  should  be  paid  foif  what  she  had 


worked  over  age  are  not  sufficient  evidence  of  a 
contract  as  would  enable  her  to  recover;  nor 
was  it  niaterial  that  during  a  part  of  that  time 
she  had  resided  away  from  the  homestead  upon 
another  farm  belonging  to  him.  In  that  case  it 
was  said  by  Mr.  Justice  Agnew  :  '« The  declara- 
tions of  a  parent  may  admit  the  filial  devotion 
and  real  worth  of  his  child  and  the  profit  he  may 
derive  from  her  services.  They  may  reach  far- 
ther and  disclose  his  own  sense  of  obligation  and 
his  settled  purpose  to  compensate.  But  all  this 
is  insufficient  to  raise  a  promise."  This  is  in  the 
direct  line  of  our  cases.  (See  Candor's  Appeal, 
5  W.  &  S.  513;  Hertzog  v,  Hertzog,  29  Pa. 
465  ;  Mosteller's  Appeal,  30  Id.  473 ;  Hack  v. 
Stewart,  8  Id.  213 ;  Lynn  v.  Lynn,  29  Id.  369 ; 
Ulrich  If.  Arnold,  120  Id.  170.)  In  Candor's 
Appeal,  supra,  it  was  said  by  Justice  Rogers  : 
**  In  Walker's  Estate  we  took  occasion  to  express 
our  reluctance  with  which  we  listen  to  claims  for 
wages  by  a  son  against  the  estate  of  a  deceased 
parent,  and  subsequent  experience  has  not 
changed  or  modified  the  opinion  then  enter- 
tained. It  is  pregnant  with  danger,  as  we  verily 
believe,  as  well  to  the  rights  of  creditors  as  to 
the  other  heirs,  and  cannot,  of  course,  be  en- 
titled to  countenance  from  the  Court,  unless  ac- 
companied with  clear  proof  of  an  agreement 
not  depending  upon  idle  and  loose  declarations, 
but  on  unequivocal  acts  of  the  intestate,  as,  for 
example,  a  settlement  of  an  account,  or  money 
paid  by  the  father  to  the  son  as  wages,  distinctly 
thereby  manifesting  that  the  relation  which  sub- 
sisted was  not  the  ordinary  one  of  parent  and 
child,  but  master  and  servant."  The  cases  cited 
by  the  plaintiff  do  not  conflict  with  this  view. 
Lbngenecker  v,  R.  R.  Co.  (105  Pa.  328)  and  Ott 
V.  Oyer's  Executrix  (106  Id.  6)  have  no  bear- 
ing upon  the  case,  while  in  Neel  v,  Neel  (59  Pa. 
347)  and  Titman  r.  Titman  (64  Id.  483)  a  con- 
tract much  more  distinct  in  terms  had  been 
proved.  The  amount  of  compensation  was  shown 
in  each  case.  There  was  nothing  of  the  kind  in 
the- case  in  hand.  How  much  was  to  be  paid, 
when  and  for  what  services?  Nothing  of  this 
kind  appears.  And  it  is  one  of  the  remarkable 
facts  incident  to  this  class  of  cases  that  the  claim 
for  compensation  is  seldom  or  never  presented  to 
the  decedent  during  his  life,  but  is  always  left  to 
vex  his  legal  representatives  and  heirs  after  his 
death.  It  is  not  too  much  to  say  that  this  testa- 
tor, who  was  the  owner  of  a  small  estate,  would 
probably  have  been  astonished  had  his  son  pre* 
sented  a  claim  before  his  death  of  I1200  for  his 
services  for  the  two  years  preceding.  Where  a 
contract  of  this  nature  is  expressly  proved,  both 
as  to  the  nature  of  the  services  and  the  amount 
to  be  paid,  or  can  be  shown  by  circumstances 
which  are  unequivocal  in  their  nature,  such  as 
the  settlement  of  accounts,  it  is  all  very  well.  A. 
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man  has  a  right  to  do  what  he  will  with  his  own. 
But  when  a  son  seeks  to  recover  compensation 
for  such  services  as  his  filial  duty  and  common 
humanity  require  him  to  render  his  aged  parent, 
he  must  come  here  with  some  better  proof  than 
loose  declarations  of  gratitude,  and  an  intention 
to  compensate  made  by  an  old  man  in  the  ex- 
tremity of  his  last  sickness. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  h.  s.  p.  n. 


July  '89,  74. 


Pomeroy's  Appeal. 


May  29,  1889. 


Award  of  Auditor  in  favor  of  creditor —  What 
constitutes  payment — Insolvency  of  executor — 
Orphans*  Court  practice. 

Creditors  who  have  been  awarded  their  claims  out  of 
funds  in  the  hands  of  an  executor,  but  who  have  not  been 
paid  on  account  of  the  insolvency  of  the  executor,  are  en- 
titled to  come  in  upon  a  second  fund  raised  in  the  same 
estate  and  claim  a  pro  rata  share  thereof. 

An  award  and  decree  in  favor  of  a  creditor  do  not  con- 
stitute actual  payment. 

The  claim  against  an  executor  in  such  a  case  is  not 
analogous  to  a  claim  against  a  sheriff.  An  execution 
creditor  would  have  to  look  to  the  sheriff  fur  his  money. 
The  sheriff  is  an  officer  of  the  law  who  has  given  bond 
for  the  faithful  performance  of  his  duty,  and  the  creditor 
has  made  him  his  agent  by  placing  the  execution  in  bis 
hands.  An  executor,  however,  is  not  an  officer  of  the 
law,  but  acts  only  by  virtue  of  the  authority  given  him  in 
the  will  under  which  he  is  appointed* 

Appeal  of  William  R.  Pomeroy  and  Jane  E. 
Campbell,  creditors  of  the  estate  of  Joseph 
Pomeroy,  deceased,  from  the  decree  of  the  Or- 
phans' Court  of  Juniata  County)  distributing  the 
assets  of  the  said  estate. 

The  following  facts  appear  from  the  report  of 
Robert  McMeen,  Esq.,  Auditor:  Joseph  Pome-, 
roy  died  September  21,  1874.  His  will  was 
proved  on  the  24th  of  the  same  month,  and  let- 
ters testamentary  thereon  granted  to  J.  Nevin 
Pomeroy,  the  executor  therein  named,  on  the 
same  day.  On  August  14,  1883,  the  executor 
filed  his  first  account,  which  was  duly  referred  to 
Jeremiah  Lyons,  Esq.,  as  Auditor,  who  filed  his 
report  on  February  i,  1886,  awarding  to  William 
R.  Pomeroy  and  Jane  E.  Campbell  $13,836.15, 
and  $204.80  respectively.  Exceptions  to  this 
report,  not  affecting  these  two  claims,  were  filed 
by  other  creditors  of  the  estate,  but  they  were 
afterward  dismissed  by  the  Court,  on  February 
9,  1888,  and  the  report  confirmed.  While  the 
exceptions  to  this  report  were  pending,  about 
the  middle  of  April,  1886,  the  executor  became 
insolvent,  and  never  paid  the  amounts  awarded 
to  the  creditors  by  the  Auditor's  report.   He  was 


then  removed  from  his  office  of  executor  and 
J.  Howaftl  Neely,  Esq.,  duly  appointed  adminis- 
trator with  the  will  annexed. 

At  the  audit  of  the  account  of  the  administra- 
tor, William  R.  Pomeroy  and  Jane  E.  Campbell 
presented  iheir  claims  for  the  amounts  awarded 
them  by  the  Auditor  on  February  i,  1886,  with 
interest  from  that  date,  and  produced  evidence 
that  these  amounts  had  never  been  paid. 

The  Auditor  allowed  the  claims  of  William  R. 
Pomeroy  and  Jane.E.  Campbell,  and  awarded 
them  a  pro  rata  share  with  the  other  creditors. 
Exceptions,  inter  alia^  to  the  allowance  of  these 
claims  were  filed.  The  Court  below  (Barnett, 
P.  J.),  sustained  the  exceptions  and  referred  the 
matter  again  to  the  Auditor,  "  to  distribute  the 
fund  in  the  hands  of  the  administrator  de  bonis 
non  among  those  entitled,  who  did  not  have  an 
appropriation  made  to  them  in  full  of  their  re- 
spective claims  by  the  former  Auditor." 

In  his  supplemental  report,  the  Auditor  ex- 
cluded William  R.  Pomeroy  and  Jane  E.  Camp- 
bell from  participation  in  the  fund  in  the  hands  of 
the  administrator.  To  this  finding  of  the  Auditor 
appellants  excepted ;  their  exceptions,  however, 
were  dismissed  by  the  Court,  and  the  supple- 
mental report  confirmed,  whereupon  they  took 
this  appeal,  assigning  for  error,  inter  alia^  the 
action  of  the  Court  in  dismissing  their  excep- 
tions and  in  confirming  the  supplemental  report 
of  the  Auditor. 

Benj.  F.Junkin  and  Alfred  J.  Patterson  {/, 
Howard  Nee fy  with  them),  for  appellants. 

The  case  of  Ex  parte  Powell,  In  re  Prodgers 
(i  Montagu  &  MacArthur,  283),  was  under  the 
English  Bankrupt  *Law,  and  is  in  no  way  analo- 
gous to  the  case  in  hand. 

Jeremiah  LyonSy  for  appellees. 

June  28,  1889.  The  Court.  This  record 
presents  the  question  whether  creditors  of  an  es- 
tate whose  claims  have  been  awarded  them  by  an 
Auditor,  and  confirmed  by  the  Orphans*  Court, 
out  of  the  funds  of  an  estate  in  the  hands  of  the 
executor,  but  who  have  not  received  payment 
owing  to  the  insolvency  of  said  executor,  are 
entitled  to  come  in  upon  a  second  fund  raised 
in  the  same  estate,  and  claim  a  pro  rata 
share  thereof.  In  other  words,  is  the  award 
of  an  Auditor  in  favor  of  a  creditor,  and  a 
decree  in  his  favor,  actual  payment?  The  Au- 
ditor held  that  it  was  not,  but  he  was  reversed 
by  the  learned  Judge  below,  who  held  that  the 
award  amounted  to  payment  so  far  as  to  exclude 
the  creditor  in  whose  favor  it  was  made  frona 
participating  in  the  second  fund.  It  would  have 
been  more  satisfactory  if  some  authority  had  been 
cited  to  sustain  so  novel  a  proposition.  Kittera's 
Estate  (17  Pa.  416),  and  Sergeant's  Executors  r, 
Ewing  (30  Id.  75),  are  not  in  point.    No  such 
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question  as  the  one  before  us  was  raised  in  either 
of  those  cases.  Ex  parte  I^well  f  i  Mont.  & 
Mac  Arthur,  283),  is  equally  wide  of  the  mark. 
That  was  a  case  arising  under  the  English  Bank- 
rupt Law ;  the  creditors  were  allowed  to  select 
the  bank  where  the  money  was  to  be  deposited 
when  received  by  the  assignee  ;  a  dividend  was 
declared  and  the  creditors  notfied  to  call  at  the 
bank,  get  their  checks,  and  draw  their  money ; 
some  of  the  creditors  neglected  to  do  so,  and  in 
the  meantime  the  bank  failed.  The  distinction 
between  that  case  and  this  can  be  seeii  at  a  glance. 
The  Auditor  finds  the  fact  that  the  executor  be- 
can>e  insolvent  before  the  final  confimuttion  of 
his  account,  and  pending  exceptions  filed  thereto 
by  other  parties.  It  is  true  the  appellants  might 
have  applied  to  the  Court  for  an  order  upon  the 
executor  to  pay  them  pending  the  exceptions. 
Such  order,  however,  would  have  been  in  the 
discretion  of  the  Orphans'  Court,  and  it  is  not  a 
practice  prevalent  in  all  the  counties  of  the  State. 
I  do  not  see  how  these  appellants  can  be  pun- 
ished by  the  loss  of  their  claims  for  this  omission. 
The  Court  below,  however,  evidently  regarded 
the  case  as  analogous  to  that  of  a  sheriff,  who  has 
collected  money  on  an  execution,  and  fails,  or 
neglects  to  pay  it  over.  It  is  true  in  such  case 
the  debt  is  discharged  and  the  execution  creditor 
must  look  to  the  Sieriff  for  the  money.  But  I 
am  unable  to  see  the  analogy.  The  sheriff  is 
the  officer  of  the  law,  and  has  given  security  for 
the  faithful  performance  of  his  duty.  More- 
over, the  execution  creditor  placed  his  execution 
in  the  hands  of  that  officer  for  collection,  has  in 
a  manner  constituted  him  his  agent  for  that  pur- 
pose, and  has  the  right  to  sue  upon  his  official 
bond  in. case  of  default.  But  an  executor  is  not 
an  officer  of  the  law,. nor  in  any  sense  the  agent 
of  the  creditor.  He  is  appointed  by  the  testator, 
and  derives  his  authority  to  act  from  the  will. 
The  granting  of  letters  testamentary  by  the  reg- 
ister of  wills  is  di  pro  forma  act  to  give  effect  to 
the  will  of  the  testator. 

If  there  was  any  laches  here  it  appears  to  have 
been  participated  in  by  all  parties  connected  with 
the  estate,  creditors,  legatees,  and  distributees 
alike.  Nor  do  I  see  upon  what  grounds  other 
creditors,  who  did  not  present  their  claims  until 
the  second  audit  can  charge  those  creditors  with 
laches  who  presented  their  claims  before  the  first. 
The  residuary  legatees  also  could  have  pressed 
this  estate  to  an  earlier  settlement  as  well  as  the 
appellants  could.  Any  person  interested  in  an 
estate  can  cite  the  executor  to  file  his  account. 
That  the  great  loss  to  this  estate  is  due  in  a  great 
measure  to  the  supine  negligence  of  nearly  every 
one  interested  in  it  I  have  very  little  doubt,  but  I 
do  not  see  that  the  appellants  are  entitled  to  a 
larger  share  of  the  blame,  if  there  be  any,  than 
the  others.     We  see  no  ground  upon  which  the 


principle  that  an  award  is  payment  can  be  sus- 
tained. I  know  of  no  decided  case  which  so 
holds  and  none  such  has  been  cited  in  either  the 
printed  or  oral  argument. 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellees, and  it  4s  ordered  that  distribution  be 
made  in  accordance  with  this  opinion. 

Opinion  by  Paxson,  C.  J.  h.  s.  p.  n. 


July '89,  58. 


Mumma's  Appeal. 


May  29,  1889. 


Agreetfiftit  as  to  professional  compensation  by 
next  of  kin  of  aecedent — Rights  of  creditors — 
Confpffistition  for  collecting  claims  against 
speculative  insurance  companies, 

A  charge  of  fifty  per  cent,  of  the  amount  realized  is  not 
unreasonable  for  collecting  Kums  due  upon  cenain  f^pecn- 
lative  policies  of  insurance  on  the  life  of  a  decedent  held 
by  third  parties,  and  paid  to  them  by  the  insurance  com- 
panies. 

An  agreement  for  such  compensation  made  by  the  next 
of  kin  of  the  decedent  is  not  necessarily  invalid.  Prima 
fade  they  had  a  right  to  make  it  subject  to  the  rights  of 
creditors. 

Creditors  cannot  wholly  repudiate  such  an  agreement 
made  by  the  next  of  kin  in  good  faith.  They  hive  a 
right  to  object  if  it  was  unreasonable  and  in  fraud  of  their 
rights. 

Creditors  are  bound  as  well  as  heirs  and  distributees  for 
expenses  incident  and  necessary  to  the  conduct  of  the  ad- 
ministration of  the  estate  ;  they  can  only  be  heard  to  ob- 
ject that  such  charges  are  excessive. 

Appeal  of  David  Mumma,  a  creditor,  and 
John  C.  Nissley,  administrator  of  the  estate  of 
Patrick  Evers,  deceased,  from  the  decree  of  the 
Orphans'  Court  of  Juniata  Cpunty,  modifying 
the  report  of  the  Auditor  and  making  distribution 
of  the  estate  of  said  decedent. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra. 

The  Auditor  (F.  M.  M.  Pennell,  Esq.)  to 
whom  the  account  of  the  administrator  was  re- 
ferred reported,  inter  alia,  that  the  accountant's 
commissions  should  be  reduced  from  $100  to 
l75>  that  the  accountant's  counsel  should  be  al- 
lowed a  fee  of  $150,  and  that  the  accountant 
should  not  be  surcharged  with  the  one-half  of  the 
amount  collected,  paid  to  David  Mumma  under 
the  agreement  with  the  next  of  kin. 

Upon  exceptions  to  this  report  the  Court  sus- 
tained the  reduction  of  the  accountant's  com- 
missions, reduced  the  counsel  fee  to  fiob, 
susfained  the  exception  to  the  allowance  of  one- 
half  the  amount  collected  to  David  Mumma,  and 
directed  the  accountant  to  pay  the  sum  of  J591.28 
to  the  overseers  of  the  poor  of  the  borough  of 
Mifflintown. 
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Whereupon  appellants  took  thi^  appeal,  assign- 
ing for  error  the  action  of  the  Court  in  dismiss- 
ing and  sustaining  the  exceptions  above  set 
forth. 

Bisnj\  F.  Junkin  and  Alfred  J.  Patterson  {J. 
Howard  Neely  with  them),  for  appellants. 

Jeremiah  Lyons ^  for  appellee. 

June  28,  1889.  The  Court.  We  can  only 
consider  in  this  case  the  questions  affecting  the 
parlies  who  have  entered  an  appeal.  Said  parties 
are  David  Mumma,  whose  claim  to  retain  one- 
half  the  fund  collected  from  the  different  life 
policies  was  disallowed  by  the  Court  below,  and 
the  administrator  of  Patrick  Evers,  the  deceased 
pauper,  whose  commissions  have  been  reduced, 
as  well  as  the  amount  expended  for  counsel  fees. 
The  heirs  of  Patrick  Evers  have  not  appealed, 
hence  the  relative  rights  of  said  heirs  and  the 
overseers  of  the  poor  of  the  borough  of  Mifflin- 
town  are  not  before  us.  We  are,  therefore, 
spared  the  discussion  of  this  interesting  subject. 

The  main  question  is  whether  Mr.  Mumma 
was  entitled  to  retain  one-half  the  sum  collected 
by  him.  It  appears  from  the  report  of  the 
Auditor  that  Patrick  Evers,  the  decedent,  was, 
at  the  time  of  his  death,  and  had  been  several 
years  prior  thereto,  a  pauper,  and  a  charge  upJon 
the  borough  of  Mifflintown.  It  further  appeared 
that  during  his  life  he  was  induced  by  certain 
parties  to  take  out  life  policies  in  certain  specu- 
lative insurance  companies.  These  persons  paid 
all  expenses,  took  assignments  of  the  policies, 
maintained  them,  and  after  his  death  drew  money 
thereon,  and  kept  it  as  their  own.  After  the  de- 
cisions of  this  Court  in  other  cases  that  such  in- 
surances  enure  to  the  benefit  of  the  estate  of  the 
assumed,  an  agreement  was  made  between  the 
heirs  of  said  Patrick  Evers  and  David  Mumma,  of 
Harrisburg,  that  said  Mumma  was  to  raise«up  an 
administration  upon  the  estate,  ascertain  what 
policies  existed  on  his  life,  who  held  them,  to 
whom  money  had  been  paid  thereon ;  collect  by 
suit  or  otherwise  the  money  so  paid  by  the  insur- 
ance companies  to  the  policyholders;  bear  all 
expenses  and  pay  all  charges  out  of  his  own 
pocket,  if  no  iponey  was  obtained  ;  and  if  any 
money  was  recovered  the  said  Mumma  was  to 
receive  as  his  compensation  one-half  of  the  gross 
amount  so  obtained.  In  pursuance  of  this  agree- 
ment letters  of  adminisi ration  were*  taken  out 
upon  the  estate,  and  the  administrator  ratified 
the  agreement  before  made  by  the  heirs.  Mr* 
Mumma  succeeded  in  collecting  the  sum  of 
$1031.00,  one-half  of  which  he  paid  to  the  ad- 
ministrator, and  retained  the  other  half  under  the 
agreement  as  his  compensation.  Up  to  this  time 
no  one  had  knowledge  of  a  claim  on  the  part  of 
the  overseers  of  the  poor  for  the  maintenance  of 
the  pauper.    The  overseers  made   no  effort  to 


collect  this  money  from  the  parties  who  had  re- 
ceived it,  and  the  Auditor  distinctly  finds  that 
had  there  been  no  such  agreement  with  Mr. 
Mumma  there  would  have  been  no  estate  to  dis- 
tribute. The  Auditor  further  finds,  and  in  this 
he  is  sustained  by  the  evidence,  that  fifty  per 
cent,  was  the  usual  charge  of  attorneys  for  this 
class  of  cases.  It  must  not  be  overlooked  that  the 
fee  was  contingent,  no  recovery,  no  compensation, 
and  the  expenses  to  be  borne  by  the  attorney. 
When  we  look  at  the  character  and  amount  of 
the  claims  we  are  not  prepared  to  say  that  the 
charge  was  unreasonable  or  the  agreement  ultra 
vires.  We  are  not  discussing  a  question  of  pro- 
fessional ethics  but  an  agreement  as  to  professional 
compensation.  The  said  agreement  was  not 
necessarily  invalid  because  made  by  the  heirs. 
Prima  facie  they  had  a  right  to  make  it  subject 
to  the  rights  of  creditors.  But  the  latter  having 
made  no  move  towards  collecting  the  money, 
they  cannot  wholly  repudiate  the  agreement 
made  by  the  heirs  in  good  faith  by  means  of 
which  the  money  was  received.  They  would 
have  a  right  to  object  if  it  was  unreasonable  and 
in  fraud  of  their  rights,  and  neither  appears  to 
be  the  fact  in  this  case,  and  we  think  it  was  error 
to  surcharge  the  accountant  with  any  portion  of 
the  money  retained  by  Mr.  Mumma. 

The  Auditor  reduced  the  accountant's  claim 
for  compensation  from  $100  to  I75.  In  this  he 
was  sustained  by  the  Court  below,  and  we  think 
they  were  both  right.  This  question  does  not 
require  discussion. 

The  Auditor  allowed  a  fee  of  1 150  to  counsel 
for  professional  services.  This  the  Court  reduced 
to  ^100.  The  Auditor  found  as  a  fact  that  the 
charge  was  not  excessive  for  the  services  rendered. 
The  learned  Judge  does  not  give  a  satisfactory 
reason  for  reversing  him  upon  this  point.  He 
does  not  say  that  the  amount  was  excessive  or 
that  it  was  not  fully  earned.  That  the  estate 
when  collected  belonged  to  the  overseers  of  the 
poor,  and  that  they  were  not  bound  by  an  agree- 
ment to  which  they  were  not  a  party,  is  aside 
from  the  case.  The  administrator  had  a  right  to 
collect  this  money  and  to  administer  the  estate. 
Creditors  are  bound  as  well  as  heirs  and  dis« 
tributees  for  expenses  incident  and  necessary  to 
the  conduct  of  the  business ;  they  can  only  be 
heard  to  object  that  such  charges  are  excessive, 
and  this  has  not  been  shown  in  this  case.  We 
are  of  opinion  that  the  fee  of  I150  to  counsel 
should  have  been  allowed. 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellees, and  it  is  ordered  that  distribution  be 
made  in  accordance  with  this  opinion. 

Opinion  by  Paxson,  C.  J.  h.  s.  p.  n. 
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July '88,  114. 


May  ±1,  1889. 


Baer*s  Appeal. 


Trusts  ami  trustees — Investments — Decedents* 
estates — Evidence —  Written  agreement —  Va- 
riation  by  parol, 

A  trustee  can  only  protect  himself  by  investing  trust 
fiinds  in  real  or  government  securities,  or  by  making  in- 
vestmenu  in  pursuance  of  an  order  of  Court. 

An  administrator  deposited  the  funds  in  his  hands  in  a 
private  bank,  taking  a  certificate  in  the  following  form : — 

"^i354iVo-  „  ^    ^   „  No.  1549. 

"  Banking  House  of  A.  S.  Henderson. 

"  Lancaster,  Pa.,  June  25, 1884. 
**  D.  M.  Harman,  Administrator  of  the  estate  of  John 
M.  Harman,  deceased,  has  deposited  in  this  office  tliir- 
teen  hundred  and  fifty-four  ^^^  dollars,  payable  to  his 
order,  or  the  order  of  D.  G.  Eshleman,  his  attorney,  on 
the  return  of  this  certificate,  twelve  months  after  date,  with 
interest  at  the  rate  of  four  per  cent,  per  annum. 

**  A.  S.  Henderson. 
"  No  interest  allowed  after  due.  w.  H." 

At  the  time  the  said  deposit  was  made  and  the  certifi- 
cate taken  it  was  agreed  between  A.  S.  Henderson,  and 
D.  G.  Eshleman  that  the  money  could  be  drawn  out  at 
aay  time  within  the  year  on  the  return  of  the  certificate, 
but  in  that  case  no  interest  to  be  paid  thereon.  The 
bank  subsequently  failed,  and  at  the  adjudication  of  the 
administrator's  account : 

Heid,  { I )  That  the  loaning  of  the  money  was  properly 
an  investment  and  not  a  deposit,  and  that  the  administra- 
tor should  be  surcharged  for  the  loss  occasioned  thereby. 

(2)  That  the  parol  contemporaneous  agreement  made 
by  the  counsel  of  Harman  with  the  bankei^  was  incom- 
petent to  change  the  written  agreement  from  an  invest- 
ment to  a  deposit,  in  the  absence  of  proof  of  its  omission 
from  the  written  contract,  by  fraud,  accident,  or  mistake. 

Appeal  of  Reuben  A.  Bacr,  executor  of  the 
will  of  Susanna  Harman,  deceased,  from  a  decree 
of  the  Orphans'  Court  of  Lancaster  County,  sus- 
taining exceptions  to  the  report  of  the  Auditor 
in  the  matter  of  the  account  of  D.  M.  Harman, 
administrator  of  the  estate  of  John  M.  Harman, 
deceased. 

The  following  were  the  substantial  facts  of  the 
case,  as  found  by  the  Auditor,  William  Leaman, 
Esq. :  After  a  citation  had  issued,  D.  M.  Har* 
man  filed  his  account  as  administrator  of  the  es- 
tate of  John  M.  Harman,  deceased,  in  which  he 
charged  himself  with  receiving  $1374.61.  After 
certain  credits  are  asked,  amounting  to  $195.23, 
the  following  entry  and  item  appear  on  the  credit 
side  of  the  said  account,  viz : — 

The  funds  of  the  estate,  after  deducting  the  expenses  of 
administration  notices,  etc.,  were  on  the  25th  day  of  June, 
1S84,  deposited  in  the  hank  of  A.  S.  Henderson,  in  the 
city  of  Lancaster,  for  safe  keeping  until  such  time  as  they 
might  be  wanted  for  distribution.  The  said  bank  being 
at  that  time  in  undoubted  credit,  in  January,  1885,  the  said 
A  S.  Henderson  died,  when  it  was  first  discovered  that 
he  was  insolvent.  WU  estate  is  now  in  due  course  of  set* 
tlementy  but  it  is  yet  uncertain  wh.it  amount  of  dividend 


the  depositors  will  receive.     Accountant  therefore  claims 
credit,  for  the  present,  for  the  balance,  $1179.38. 

The  distributees  filed  exceptions  to  the  credit 
claimed  for  $1179.38,  and  the  Auditor  was  ap- 
pointed to  pass  upon  the  exceptions.  The  evi- 
dence  produced  before  him  showed  that  the 
administrator  was  a  resident  of  Baltimore,  Mary- 
land, and  had  left  the  moneys  belonging  to  the 
estate  in  the  hands  of  his  counsel,  D.  G.  Eshle- 
man, Esq.  The  latter  left  the  money  at  the 
banking  house  of  A.  S.  Henderson,  taking  a  cer- 
tifkate  therefor  in  the  following  form  : — 

$i3S4T\Ar.  No.  1549- 

Banking  House  of  A.  S.  Henderson. 

Lancaster,  Pa.,  June  25,  1884. 
D.  M.  Harman,  Administrator  of  the  estate  of  John  M. 
Harman,  deceased,  has  deposited  in  this  office  thiiteen 
hundred  and  fifty-four  A^  dollars,  payable  to  his  order,  or 
the  order  of  D.  G.  Eshleman,  his  attorney,  on  the  return 
of  this  certificate,  twelve  months  after  date,  with  interest 
at  the  rate  of  four  per  cent,  per  annum. 

A.  S.  Henderson. 
No  interest  allowed  after  due.  w.  H. 

Mr.  Eshleman  also  testified  that  at  the  time 
the  deposit  was  made  and  the  certificate  taken,  it 
was  agreed  between  Henderson  arid  himself  that 
the  money  could  be  drawn  out  at  any  time 
within  the  year  on  the  return  of  the  certificate, 
but  in  that'case  no  interest  was  to  be  paid. 

A.  S.  Henderson  died  on  the  13th  of  January, 
1885.  At  the  time  said  deposit  was  made  and 
up  to  the  time  of  his  death,  A.  S.  Henderson 
was  reputed  solvent,  his  bank  was  in  good  credit, 
and  considered  and  dealt  with  by  the  commu- 
nity generally  and  by  business  men  as  in  a  per- 
fectly safe  and  sound  condition.  Mr.  Eshleman 
kept  all  his  individual  deposits  in  Mr.  Hender- 
son's bank,  and  also  the  funds  of  several  trusts 
which  were  under  his  control.  A.  S.  Hender- 
son was  doing  a  banking  business  as  an  individual 
in  June,  1884,  and  up  to  the  time  of  his  death. 
A  few  days  after  Mr.  Henderson's  death,  the 
disclosure  came,  suddenly  and  without  premoni- 
tion, that  his  estate  was  insolvent,  and  that  the 
claims  of  depositors  in  his  bank  could  not  be 
paid  in  full.  Further  examination  into  the  affairs 
of  his  estate  made  it  apparent  that  Mr.  Hender- 
son had  been  insolvent  for  several  years  prior  to 
his  death. 

The  administrator  presented  his  claim  against 
the  estate  of  A.  S.  Henderson  upon  the  above 
certificate  and  received  a  dividend  I357.42.  It 
was  contended  on  behalf  of  the  accountant  that 
he  should  be  charged  only  with  this  sum,  against 
which  all  credits  should  be  allowed. 

The  Auditor  was  of  opinion  that  the  agree- 
ment with  Henderson  amounted  to  a  loan  or  in- 
vestment, and  that  the  administrator  was  liable 
for  the  loss  incurred ;  relying  upon  Franken- 
field's  Appeal  (11  Weekly  Notes,  373). 
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The  accountant  filed  exceptions  on  the  ground, 
inter  alia^  that  he  should  have  been  allowed  the 
credit  claimed  by  him.  The  Court,  Patterson, 
J.,  was  of  opinion  that  the  accountant  was  not, 
under  the  facts  of  the  case,  liable  for  the  loss  oc- 
casioned by  the  failure  of  Henderson,  and  sus- 
tained the  exceptions  and  restated  the  account  in 
accordance  with  that  opinion.  Whereupon  this 
appeal  was  taken,  specifying  for  error  this  action 
of  the  Court. 

Eugene  G.  Smith  and  Z.  Ellmaker  {G.  C. 
Kennedy  with  them),  for  appellant,  cited —    , 

Frankenfield's  Appeal,  ii  Weekly  Notes,  373. 
D,  G.  Eshlemany  for  appellee. 
Trustees  will  not  be  held  responsible  when 
acting  in  good  faith  and  under  the  advice  of 
counsel. 

Calhoan*8  Estate,  6  Watts,  189. 

Spering's  Appeal,  21  P.  F.  S.  25. 

Van  V,  Emei^,  5  Ves.  144. 
It  is  the  hardest  demand  that  can  be  made  in 
equity,  to  compel  trustees  to  make  up  a  defi- 
ciencjr  not  owing  to  their  wilful  default. 

Witmer's  Appeal,  6  Norris,  120. 

Jackson  v,  Jackson,  1  Atk.  513.' 

Johnson's  Appeal,  12  S.  &  R.  317. 

Neff's  Appeal,  7  P.  F.  S  91. 
The  measure  of  diligence  and  care  required  of 
a  trustee  is  that  which  a  man  of  ordinary  pni- 
dence  would  practise   in   the  case  of  his  own 
estate. 

Fahnestock*s  Appcnl,8  Out.  46. 

EysterVs  Appeal,  4  Har.  372. 

Witmer's  Appeal,  6  Nor^  120. 

Lew  in  on  Trusts,  122. 

June  28,  1889.  The  Court.  The  certificate 
of  deposit  in  this  case  is  of  the  same  form  as  the 
one  in  Frankenfield's  Appeal  (11  Weekly  Notes, 
373)»  and  it  was  undoubtedly  evidence  of  a  loan 
for  twelve  months  at  four  per  cent,  interest,  of 
the  amount  deposited.  Upon  the  considerations 
mentioned  in  the  opinion  in  that  case  the  admin- 
istrator, D.  M.  Harman,  who  made  the  loan, 
must  suffer  the  loss  resulting  from  the  insolvency 
of  Henderson,  unless  there  is  something  in  the 
present  case  to  take  it  out  of  the  operation  of  the 
decision  in  Frankenfield's  Appeal.  The  only 
matter  set  up  to  work  this  result  is  a  parol  con- 
temporaneous agreement  made  by  the  counsel  of 
Harman  with  Henderson,  the  banker,  that  the 
money  might  be  drawn  out  at  any  time  within 
the  y6ar  on  the  return  of  the  certificate,  but  in 
that  event  without  interest.  As  such  a  contract 
is  entirely  contrary  to  the  written  agreement  it  i^ 
incompetent  to  change  the  latter  by  means  of 
the  parol  testimony  except  upon  proof  of  its 
omission  from  the  written  contract  by  fraud,  ac- 
cident, or  mistake.  An  examination  of  the  tes- 
timony of  Mr.  Eshleman  disproves  the  possibility 
of  any  such  theory.  He  simply  says  that  such  a 
verbal  agreement  was  made  at  the  time  of  the 


deposit.  He  does  not  say  that  he  was  induced 
to -make  the  deposit  and  accept  the  certificate 
upon  the  faith  of  any  promise  that  the  money 
might  be  drawn  out  at  any  time  within  the  year/ 
nor  that  there  was  any  kind  of  fraud,  accident, 
or  mistake  in  the  transaction.  It  is  unnecessary 
to  cite  the  numerous  authorities  that  unless  these 
elements  are  present  the  written  contract  must- 
stand  as  it  is,  unaffected  by  the  parol  proof. 
The  question  of  gpod  faith  on  the  part  of  the 
administrator  and  his  counsel  in  making  the  de- 
posit does  not  arise,  because  it  cannot  change 
the  result.  No  one  can  doubt  that  so  far  as  they 
were  concerned  the  highest  integrity  and  utmost 
good  faith  characterized  the  transaction.  It  is 
simply  an  instance  of  misplaced  confidence,  un- 
fortunate in  its  consequences,  but  which  must 
nevertheless  be  disposed  of  according  to  the  plain 
legal  rules  which  govern  all  similar  cases. 

The  decree  of  the  Orphans*  Court  is  reversed 
and  record  remitted,  with  instructions  to  restate 
the  account  in  accordance  with  the  foregoing 
opinion,  the  costs  of  this  appeal  to  be  paid  by 
the  appellee. 

Opinion  by  Green,  J.  w.  m.  s.,  jr. 


May  '89,  21,  32. 


June  5,  1889. 


Boyer'8  Appeal. 
Boyer  v.  Bolender  et  al. 

Equity — Torts^-Joint  tortfeasors — No  contri^ 
bution  among. 

Where  a  decree  is  entered  jointly  against  the  officers 
and  directors  of  a  company,  upon  a  bill  charging  them 
with  fraudulently  appropriatin):  the  company^s  money  to 
their  own  use,  one  of  ihe  defendants,  who  pays  more  than 
his  proportion  of  the  decree,  cannot  use  the  decree  for  the 
purpose  of  enforcing  contribution  from  his  fellow  wrong- 
doers. 

Nor  is  the  son  of  such  wrong-doer,  who,  with  money 
obtained  from  his  father,  has  paid  more  than  his  father's 
quota  and  taken  an  assignment  of  so  much  of  the  decree, 
in  any  belter  position  to  enforce  contribution. 

Error  to  and  appeal  from  the  Common  Pleas 
of  Dauphin  County. 

Sur  rule  to  show  cause  why  execution  should 
not  be  stayed. 

The  facts  of  the  case  are  sufficiently  stated  in 
the  following  opinion  by  Simonton,  P.  J. ; — 

**  The  Mahoney  Mutual  Assessment  Life  Asso- 
ciation was  incorporated  under  the  Act  of  May 
I,  1876,  and  on  May  11,  1883,  at  the  suit  of  the 
attorney-general,  on  behalf  of  the  Common- 
wealth, the  corporation  was  dissolved,  and  on 
June  5,  1882,  Henry  S.  Boyer  was  appointed 
receiver  of  its  assets.    Thereupon,  on  the  yih 
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day  of  May,  1883,  said  receiver  filed  a  biil  in 
equity,  in  the  Dauphin  Common  Pleas,  against 
Philip  Hillbish,  Daniel  Bolender,  S.  H.  Yoder, 
and  others,  in  which  he  set  forth  that  they  were, 
and  for  some  years  had  been,  directors,  and  some 
of  them  officers,  of  said  company,  and  thiat,  as 
such,  they  had  fraudulently  converted  to  their 
own  use  large  sums  of  money  belonging  to  the 
company.  [As  the  result  of  this  suit,  a  decree 
was  entered  October  7,  1884,  jointly  against  said 
defendants  for  the  sum  of  ^18,853.73  and  costs. 
A  testatum  fi.  fa.  was  thereafter  issued  upon 
this  decree  and  placed  in  the  hands  of  the  sheriff 
of  Snyder  County,  where  the  defendants  re- 
sided, who  proceeded  to  execute  the  same. 
Thereupon,  the  defendants,  after  conference 
among  themselves,  all  except  two,  paid  certain 
portions  of  the  amount  to  the  sheriff,  until  the 
whole  was  paid,  except  the  sum  of  I3400.  This 
amount  was  handed  to  the  sheriff  by  W.  P.  Hill- 
bish, a  son  of  Philip  Hillbish,  one  of  the  defend- 
ants, and  an  assignment  of  that  amount  of  the 
sum  mentioned  in  the  decree  was  made  by 
Boyer,  the  receiver,  to  said  W.  P.  Hillbish. 
Afterwards,  one  of  the  defendants,  who  had  not 
yet  paid  anything,  A.  C.  Simpson,  paid  to  Philip 
Hillbish  $2500,  which  was  credited  on  account 
of  the  balance  of  ^3400,  which  had  been 
assigned.]  Subsequently,  an  alias  testatum  fi. 
fia.  was  issued  from  the  office  of  the  prothono- 
tary  of  Dauphin  County  for  the  balance  of  the 
$3400,  yet  unpaid,  and  placed  in  the  hands-  of 
the  sheriff  of  Snyder  County  with  directions  to 
collect  the  amouBt  thereof  from  Daniel  Bolender 
and  S.  H.  Yoder.  Thereupon  they  presented 
their  petitions  to  this  Court,  asking  for  a  rule  on 
said  W.  P.  Hillbish  to  show  cause  why  said  fi. 
fa.  should  not  be  stayed,  and  the  judgment  upon 
which  it  was  founded  be  declared  satisfied. 

**  A  mass  of  testimony  has  been  taken  both  on 
behalf  of  the  petitioners  and  the  respondent  to 
this  rule,  and  it  has  now  come  before  us  for  final 
decision. 

**  [We  are  convinced,  after  a  careful  perusal 
of  the  evidence,  that  the  real  party  in  interest  in 
the  proceeding  upon  this  fi.  fa.  is  Philip  Hillbish, 
one  of  the  original  defendants  in  the  equity  pro- 
ceeding, who  is  the  father  of  W.  P.  Hillbish. 
The  I3400  paid  to  the  sheriff,  to  make  up  the 
amount  due  upon  the  testatum  fi.  fa.  then  in  his 
hands,  was  either  the  money  of  Philip  Hillbish, 
or  borrowed  upon  his  credit  and  afterwards  re- 
paid by  him.  This  is  distinctly  shown  by  the 
testimony,  which  further  shows  that  W.  P.  Hill- 
bish, his  son,  was  not  possessed  of  means  to  pur- 
chase the  judgment,  nor  of  cfredit  to  enable  him 
to  raise  the  amount.  The  assignment,  it  is  true, 
was  made  to  the  son,  but  there  is  nothing  in  the 
rules  of  law  which  determine  when  parol  evi- 
dence may  and  when  it  may  not  be  received  to 


vary,  alter,  or  contradict  a  written  agreement, 
which  prevents  us  from  finding  the  fact  to  be 
what  it  really  was.  In  doing  this  we  do  not  alter 
the  terms  of  the  writing,  as  counsel  contend  j  we 
simply  find  that  the  consideration  expressed  in 
it  came  from  Philip  Hillbish,  and  that  he  is  there- 
fore the  real  party  in  interest.] 

••[Philip  Hillbish,  therefore,  stands  in  the  posi- 
tion of  one  of  several  wrong-doers,  who  has  paid 
a  judgment  obtained  jointly  against  himself  and 
others  because  of  the  wrong  done,  and  is  now 
seeking  to  obtain  contribution  from  the  others. 
The  law  is  well  settled  that  this  cannot  be  done. 
The  leading  case  is  Merry  weather  v.  Nixan  (8  T. 
R.  186),  where  it  was  held  that  no  contribution 
could  be  claimed  between  joint  wrong-doers. 
The  principle  has  been  restricted  by  subsequent 
decisions  to  cases  where  the  person  seeking  con- 
tribution knew,  or  must  be  presumed  to  have 
known,  that  he  was  doing  an  unlawful  act.  This 
is  the  ground  upon  which  Armstrong  v.  Clarion 
County  (66  Pa.  St.  218)  was  decided,  and  it  is 
illustrated  by  Betts  v,  Gibbins  (2  Ad.  &  El.  57;, 
Jacobs  V.  Pollard  (10  Cush.  287),  and  Wocrfey  v. 
Batte  (2  Carr.  &  Pa.  417). 

'*The  case  before  us  does  not  come  within 
this  exception.]  [The  judgment  now  sought  to 
be  enforced,  by  way  of  contribution,  by  Philip 
Hillbish,  in  the  name  of  his  son,  against  his  fel- 
low defendants,  is  a  joint  judgment  obtained 
against  them  on  the  ground  that  they  had  in  con- 
ce;r4fraudulently  appropriated  to  their  own  use  the 
funds  of  the  company  of  which  they  were  officers 
and  directors;  there  was  no  other  basis  for  the 
giving  of  the  judgment.  The  case  is  therefore 
in  its  facts  substantially  the  same  as  Miller  v. 
Fenton  (11  Paige  Chanc.  18),  in  which  the  bill 
was  filed  by  the  receiver  of  a  bank  against  two 
of  its  officers,  for  a  fraudulent  abstraction  of  the 
funds  of  the  institution,  committed  by  them 
jointly  or  in  concert ;  and  one  of  them,  having 
paid  the  amount  of  the  decree  obtained  against 
them,  sought  to  enforce  contribution  against  the 
other,  when  it  was  held  by  Chancellor  Walworth 
that  '  in  a  case  of  wrong-doers,  such  as  these  de- 
fendants by  this  bill  are  charged  to  have  been, 
the  complainant  may  recover  from  any  one  of 
them  for  the  whole  lo^,  and  he  will  have  no 
claim  against  the  others  for  contribution.'  This 
is  a  direct  authority  for  our  ruling  that  the  real 
party  in  interest  being  Philip  Hillbish,  one  of 
several  joint  wrong-doers,  he  cannot  enforce 
contribution  against  his  fellows,  and  therefore 
the  rules,  as  heretofore  granted,  are  made  ab- 
solute.**] 

Boyer  then  took  an  appeal  and  a  writ  of  error; 
assigning  for  error  in  each  the  portions  of  the 
above  opinion  inclosed  in  brackets. 

Wiliiam  A.  Sober ^  for  plaintiff  in  error  and 
appellant. 
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Charles  Hower^  for  defendants  in  error  and 
appellees. 

June  >8, 1889.  The  Court.  There  appears 
to  have  been  a  writ  of  error  as  well  as  an  appeal 
in  the  above  case.  We  need  not  say  which  was 
the  proper  remedy,  as  both  lead  to  the  same  re- 
sult. To  state  the  case  brieflyi  it  was  an  attempt 
on  the  part  of  one  wrong-doer  to  enforce  contri- 
bution from  the  others  who  participated  in  the 
wrong.  This  under  all  the  authorities  canrtot  be 
done.  We  need  not  refer  to  them  as  they  are 
cited  in  the  opinion  of  the  learned  Judge  below, 
which  so  fully  covers  the  ground  that  we  may 
well  decline  any  extended  discussion  of  the  case. 
It  was  contended,  however,  that  because  the 
judgment  had  been  marked  to  the  use  of  William 
P.  Hillbish,  the  authorities  referred  to  do  not 
apply.  It  is  true  he  was  not  one  of  the  original 
wrong-doers,  but  the  Court  below  has  found  upon 
sufficient  evidence  that  he  is  a  mere  man  of 
straw,  and  th^t  the  real  actor  is  his  father,  who 
was  admittedly  one  of  the  wrong-doers.  Nor  were 
the  defendants  below  compelled  to  set  up  their 
own  turpitude  in  order  to  entitle  them  to  relief. 
If  such  had  been  the  case  the  learned  Judge  be- 
low might,  perhaps,  have  hesitated  to  interfere. 
Nor  did  it  need  any  astuteness .  in  the  Court  be- 
low to  discover  the  fraud ;  it  appeared  upon  the 
face  of  the  proceedings;  the  record  was  saturated 
with  it,  and  it  came  within  his  judicial  knowledge. 

The  case  is  affirmed  both  upon  the  writ  of 
error  and  the  appeal,  and  the  latter  is  dism'fssed 
at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  C.  J. 

Mitchell,  J.,  dissents.  w.  m.  s.,  jr. 


Jan.  '89,  364.  March  21,  1889. 

Appeal  of  the  James  H.  Hawes  Manufac- 
turing Company. 

Taxation  of  manufacturing  companies — Tcuca- 
tion  of  real  estate — Act  of  June  jo,  1885 — 
Act  of  April  /f,  1834, 

The  Act  of  June  30,  1885,  J  20  (P.  L.  199),  which 
provi<1es  **  that  the  taxes  laid  upon  manufacturing  corpo- 
rations by  and  under  the  revenue  laws  of  the  Ctonamon- 
wealtb,  be,  and  the  same  are  hereby  abolished  as  to  Kuch 
corporations,"  does  not  abolish  the  tax  laid  upon  the  real 
estate  of  "  manufacturies  of  all  descriptions/'  by  the  Act 
of  April  15,  1834  (K  L.  512). 

The  revenue  laws  of  the  Commonwenlth.  referred  to  in 
the  Act  of  June  30,  1885,  J  20,  are  those  which  provide 
revenue  for  the  Commonwealth,  as  distinguished  from 
those  which  provide  revenue  for  county,  borough,  school, 
and  township  purposes. 

Appeal  of  the  James  H.  Hawes  Manufactur- 


ing Company  from  t;he  decree  of  the  Common 
Pleas  of  Bradford  County,  entering  judgment 
against  it  for  certain  taxes  upon  a  case  stated  be- 
tween the  Commonwealth  of  Pennsylvania,  for 
the  use  of  the  County  of  Bradford,  Bradford 
Couhty  Poor  District,  Towanda  Borough  School 
District,  and  the  Borough  of  Towanda,  plaintiffs, 
and  the  James  H.  Hawes  Manufacturing  Com- 
pany, defendant. 

The  following  facts  appear  from  the  case  stated : 
The  defendant  was  incorporated  as  a  manufac- 
turing company,  April  18,  1887,  with  a  capital 
stock  of  f  50,000.  The  company  owned  certain 
real  estate  in  the  borough  of  Towanda,  Bradford 
County,  and  had  erected  thereon  certain  build- 
ings and  improvements,  which  were  used  solely 
for  manufacturing  purposes,  and  were  included 
in  the  capiial  stock  of  the  corporation. 

On  December  31,  1887,  the  assessors  of  the 
borough  of  Towanda  assessed  and  returned  the 
said  property  at  a  valuation  of  |8ooo.  The 
proper  authorities  levied  taxes  thereon  for  county, 
poor,  school,  and  borough  purposes.  The  com- 
pany claimed  that  it  was  exempt  from  such  taxa- 
tion, and  this  case  stated  was  framed.  If  the 
Court  should  be  of  opinion  that  defendant  was 
liable  for  the  taxes  so  assessed,  then  judgment  to 
be  entered  for  plaintiffs  for  the  sum  of  {134.40, 
but  if  not,  judgment  to  be  entered  for  de- 
fendant. 

The  Court  (Sittser,  P.  J.,  of  theForty-fourth 
Judicial  District),  delivered  the  following  opinion 
upon  the  case  stated.     [After  stating  the  facts.] 

**The  defendant's  claim  .  of  immunity  is 
founded  on  the  20th  section  of  the  Act  of  June 
30,  1885  (P.  L.  199),  which  provides  *that  the 
taxes  laid  upon  manufacturing  corporations  by 
and  under  the  revenue  laws  of  the  Common- 
wealth, be,  and  the  same  are  hereby  abolished  as 
to  such  corporations,  and  the  laws  under  which 
such  taxes  are  laid  and  collected,  be,  and  the 
same  are  hereby  repealed,  so  far  and  so  far  only 
as  they  apply  to  and  affect  manufacturing  cor- 
porations.' 

**  This  Act  is  entitled,  *  A  further  supplement 
to  an  Act  to  provide  revenue  by  taxation.'  This 
title,  we  think,  fairly  embraces  the  subject-matter 
of  the  2oth  section.  In  an  Act  to  provide  reventu 
by  taxation,  new  subjects  of  taxation  may  be  enu- 
merated, the  taxes  may  be  increased  or  dimin- 
ished, or  entirely  abolished  upon  property  al- 
ready subject  to  taxation. 

**  The  revenue  laws  of  the  Commonwealth  re- 
ferred to  in  this  section  are  those  which  provide 
revenue  for  the  Commonwealth,  as  distingin'shed 
from  those  which  provide  revenue  for  county, 
borough,  school;  and  township  purposes.  This, 
we  think,  is  the  plain  meaning  of  the  Act,  and 
it  does  not,  therefore,  offend  against  the  2d  sec- 
tion  of  Article  IX.  of  the  Constitution  by  at- 
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tempting  to  exempt  the  property  of  the^  corpo- 
rations from  all  taxation. 

*'By  the  Act  April  15,  1834  (Purd.  1583), 
'  manufacturies  of  all  descriptions'  are  subject  to 
taxation  as  real  estate.  This  Act  has  never  been 
repealed,  and  it  justifies  the  taxes  complained  of 
by  the  defendant. 

•*  We  direct  judgment  to  be  entered  for  the 
plaintiffs  for  $134.40." 

Whereupon  defendant  took  this  appeal,  assign- 
ing for  error  the  entry  of  said  judgment. 

Rodney  A,  Mercur  (John  IV,  Mix  and  Henry 
Streeter  with  him),  for  appellant. 

The  Act  of  June  7,  1879  (P.  L.  112),  imposes 
the  State  taxes,  the  Act  of  April  15,  1834  (P.  L. 
509),  the  county  taxes,  the  Act  of  April  5,  1851 
(P.  L.  320),  the  borough  taxes,  the  Act  of  May 
8,  1854  (P.  L.  623),  the  school  taxes,  and  the 
Act  of  June  4,  1879,  the  poor  taxes;  these  are 
**  the  revenue  laws  of  the  Commonwealth."  The 
Act  of  June  30,  1885,  is  too  broad  and  compre- 
hensive in  its  language  to  be  restricted  to  the 
repeal  of  only  those  laws  relating  to  State  tax. 

Prior  to  the  Act  of  1885,  corporations  were 
held  liable  to  taxation  for  State  and  county  pur- 
poses. 

WhitcRcIl  V.  Northampton  County,  49  Pa.  526. 

Carlxm  Iron  Co.  v.  Carbon  Co  ,  39  I<l.  251. 

Lackawanna  Co.  v,  Luzerne  Co.,  42  Id.  424. 
The  Act  of  1885,  §  2c,  has  been  declared  con- 
stitutional. 

Fox's  AppeaT,  112  Pa.  337. 

Van  Nort's  Appeal,  121  Id.  118 

Sanderson*s  Appeal,  17  Wekki  v  Notes,  456. 

Laitghlin's  Appeal,  19  Id.  517. 

Com.  V.  Del.  Div.  Canal  Co.,  23  Id.  216. 

McKellar  v.  Com.,  2  Pa.  S.  C.  Dig  236. 

Com.  V,  Atlantic  Refining  Co.,  2  Pa.  C.  C.  R.  62. 

Com.  V.  Quaker  City  Dve  Works,  5  Id.  94. 

Com.  z/.  Mahoning  Rolling  Mill  Co.,  Id.  95  [an/^, 
P-  >94]. 
/.  Mctherson  {E.J,  Angle,  John  N,  Califf, 
James  H.  Codding^  and  John  W,  Codding  with 
him),  for  appellees. 

The  lands  of  corporations  for  private  purposes 
are  taxable  just  as  the  land  of  individuals. 

Carbon  Iron  Co.  v.  Carbon  Co.,  39  Pa.  251. 

Lackawanna  Iron  &  Coal  Co.  v,  Luzerne  County,  42 
Id.  424. 

Northampton  County  v,  Glendon  Iron  Co.,  Lehigh 
Valley  Law  Rep.  81. 
The  Act  of  1885  ^s  unconstitutional,  as  it  em- 
braces more  than  one  subject  in  its  title,  and  it 
also  exempts  certain  property  from  taxation. 

Dorscy's  App>ea1,  72  Pa.  195. 

Union  Piiss.  Ry.  Co.*s  Appeal,  81  Id.  91. 

Beckert  v.  City  of  Allegheny,  85  Id.  196. 

Id  re  Road  in  Phoenix^le,  109  Id.  44. 

Rogers  v.  Manufacturers'  Imp*t  Co. ,  Id.  109. 

Sewickley  Borough  v,  Sholes,  118  Id.  165. 

Hatfield  v.  Com.,  120  Id.  395. 

Ruth's  Appeal,  10  Weekly  Notes,  500. 

Fox*8  Appeal,  112  Pa.  355. 

Cooley  on  Const.  Lim.  177. 

Coun^  of  Pric  V.  Com'rs  of  Erie,  113  Pa.  368. 


March  25,  1889.  The  Court.  We  affirm 
this  decree  upon  the  opinion  of  the  learned  Judge 
of  the  Court  below. 

Decree  affirmed,  and  the  appeal  dismissed  at 
the  costs  of  the  appellants. 

Per  Curiam.  h.  s.  p.  n. 


©tiartet  ^essiotts. 


Q.  S.  of  Beaver  County.  August  5,  1889. 

In  re  Hamilton's  Application. 

Liquor  lie  ens  es-^Jur  is  diction  of  Quarter  Sessions 
in  granting-^Re hearing  of  applications  for — 
Act  of  May  24 j  1887 — Practice — The  mere 
fact  that  a  full  term  has  elapsed  between  the 
entry  of  an  order  refusing  a  liquor  license 
and  the  making  of  a  motion  for  a  rehearing 
does  not  prevent  the  Court  from  revoking  the 
order  and  granting  a  license, 
Sur  motion  to  open  order  refusing  a  wholesale 

liquor  license. 

The  facts  fully  appear  in  the  opinion  of  the 

Court,  infra, 

•    J,  F.  Reed,  for  the  motion. 

E.  B.  Daugherty,  W.  H,  S.  Thomson,  and 

F.  H,  Agnew,  contra. 

August  5,  1889.  The  Court,  At  the  hear- 
ing of  this  application  in  March  last,  it  was  es- 
tablished that  the  petitioner  was  a  citizen  of  the 
United  States  and  was  of  temperate  habits  and 
of  good  moral  character.  In  addition,  the  ap- 
plicant filed  a  sufficient  bond  and  otherwise  com- 
plied with  the  law.  License  was  refused  him 
simply  because  the  Court  was  of  the  opinion  that 
his  place  was  unnecessary. 

The  decision  of  the  Supreme  Court  rendered 
June  28,  1889,  In-re  Applications  of  Pollard  and 
The  Prospect  Brewing  Company  (24  Weekly 
Notes,  177  and  181),  clearly  shows  that  this 
Court  erred  in  not  granting  the  petitioner  a 
license. 

On  June  29,  1889,  his  counsel  moved  the 
Court  to  open  the  order  previously  made  in  the 
case  and  award  the  license. 

ITie  counsel  for  the  remonstrants,  while  forced 
to  concede  that  the  Supreme  Court  will  grant 
the  petitioner  relief  if  he  applies  therefor,  deny 
the  power  of  this  Court  to  now  do  anything  for 
him.  This  view  of  the  law  is  based  on  the  fact, 
that  a  full  term  had  elapsed  between  the  time  of 
the  entry  of  the  order  refusing  the  license  and 
the  making  of  the  motion  for  the  rehearing.  If 
the  order  were  in  the  nature  of  a  common  law 
judgment  or  decree,  it  would  doubtless  be  too 
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late  to  interfere  with  it.  But  it  is  not  of  that 
character.  The  jurisdiction  of  the  Quarter  Ses- 
sions in  granting  licenses  is  purely  statutory,  as 
much  so  as  are  the  powers  of  the  Orphans'  Court. 
The  mode  of  procedure  is  similar  to  that  fol- 
lowed in  Courts  of  Equity  and  the  Orphans' 
Court,  the  petition  and  remonstrance  serving 
the  same  purposes  that  the  bill  and  answer  or  the 
petition  and  answer  serve  in  the  Courts  last 
mentioned^ 

These  Courts  have  always  claimed  and  exer- 
cised, without  question,  the  right  to  re-examine, 
modify,  or  altogether  reverse  their  own  decrees, 
untrammeled  by  the  common  law  rule,  which  for- 
bids any  interference  with  a  judgment  after  the 
term  at  which  it  is  rendered  has  passed. 

The  Act  of  24th  May,  1887,  relating  to  whole- 
sale liquor  licenses  provides  that  the  "Court 
shall  fix,  by  rule  or  standing  order,  a  time  at 
which  application  for  said  licensesshall  be  heard." 
Although  a  contrary  view  has  been  asserted,  I  can 
find  nothing  in  this  language  binding  the  Court 
to  adhere  to  its  first  application  of  the  law  to  the 
facts  developed  at  the  hearing  when  the  decision 
is  palpably  erroneous,  and  no  vested  rights  can 
be  affected  by  doing  what  should  have  been  done 
originally.  The  Act  requires  that  a  regular 
hearing  shall  be  had  at  a  time  fixed,  but,  for 
that  matter,  a  similar  rule,  written  or  unwritten, 
governs  the  practice  of  the  Equity  and  Orphans* 
Courts  and  all  other  legal  tribunals  in  disposing 
of  every  question  of  law  or  fact,  that  is  or  may 
be  disputed.  The  Act  does  not  even  require 
that  the  hearing  shall  be  during  a  term.  Any 
time  may  be  fixed.  Evidently,  the  main  reason 
for  inserting  this  provision  in  the  statute  was  to 
avoid  confusion  and  save  time  by  bringing  all 
original  applications  before  the  Court  together 
instead  of  allowing  the  license  seekers  to  appear 
singly  or  in  squads  every  day  in  the  year  that 
the  Court  might  be  in  session. 

The  present  proceeding  is  in  effect  in  the 
nature  of  a  bill  of  review  to  correct  error  ap- 
parent on  the.  face  of  the  record,  and  I  am  con- 
vinced that  this  Court  has  a  discretion  analogous 
to  that  possessed  by  a  Court  of  Equity  to  modify, 
within  any  reasonable  time,  the  order  complained 
of,  it  being  erroneous  on  its  face. 

It  will  scarcely  be  asserted  that  a  plainly 
illegal  refusal  to  grant  the  prayer  of  a  petition 
for  naturalization,  for  license  to  peddle,  for  a  de- 
cree making  a  married  woman  a  feme  sole  trader, 
or  the  like,  cannot  be  rectified  by  the  lower 
Court,  simply  because  a  tertn  has  gone  by. 

It  is  contrary  to  public  policy,  common  sense, 
and  justice  to  strain  a  technical  rule  with  no 
better  results  than  to  add  to  the  costs  and  delay  of 
legal  proceedings  and  the  work  of  the  Supreme 
Court. 

And  now  to  wit,  August  5,  1889,  the  order 


refusing  license  to  W.  H.  Hamilton  is  hereby 
revoked,  and  the  license  prayed  for  by  the  said 
applicant  is  granted.  The  term  of  the  said 
license  shall  be  computed  from  the  first  day  of 
April,  1889,  as  provided  by  the  standing  rule  of 
Court. 
Opinion  by  Wickham,  P.  J.  a.  r.  h. 


Common  $leaj$. 


C.  P.  No.  4.  November  24, 1888. 

Steen  v.  Smucker  et  al. 
Costs— Judgment — Act  of  March  20,  1810 — An 
averment  in  the  statement  filed  under  the  Pro^ 
cedure  Act  of  1887,  thcU  the  plaintiff  claims  to 
recover  an  amount  greater  than  ^100,  is  not 
sufficient  to  prevent  the  judgment  being  entered 
without  costs  y  wliere  the  verdict  is  for  less  than 

$JOO. 

Sur  rule  to  show  cause  why  plaintiff  should 
not  satisfy  the  judgment  upon  payment  of  the 
verdict,  without  costs. 

Assumpsit  upon  an  alleged  agreement  by  the 
defendants  that  they  would  sell  plaintiff  goods  to 
the  amount  of  I300.  The  suit  was  begun  on 
October  i,  1887,  and  the  statement  which  was 
sworn  to  February  17,  1888,  and  filed  on  Feb- 
ruary 20,  1888,  alleged  that  there  was  due  the 
plaintiff  $300. 

Upon  the  trial  of  the  cause,  a  verdict  was  ren- 
dered for  the  plaintiff  for  only  I79.98.  A  mo- 
tion was  made  for  a  new  trial,  but  before  hearing 
the  present  rule  was  taken. 

Leoni  Melick,  for  the  rule,  cited — 
Act  of  March  20,  18 10,  Purd.  Dig.  978. 
Sneively  v.  Wcidman,  I  S.  &  R.  417. 
Joseph  A,  Abrams,  contra. 
The  allegation  in  the  statement,  filed  under 
the  Act  of  1887,  that  the  claim  was  for  ^300, 
rendered  it  unnecessary  to  file  a  special  affidavit 
under  the  Act  of  18 10. 

Sadler  v,  Slobaugh,  3  S.  &  R.  388. 
Bariram  v,  McKcc,  I  WatU,  39. 
Manning  v,  Eaton,  7  Id.  346. 
Shirley  v,  Enuickcn,  3  Weekly  Notes,  51. 

November  24,  1888.  The  Court.  Rule  ab- 
solute. 

[See  Parrott  v.  Thompson,  19  Weekly  Notes,  548; 
Lukens  v,  Ferguson,  21  Id.  271.] 

E.  P.  D. 
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Vol.  XXIV.]     JfJtIJ>ji  Y,  A  VG.  30, 1889.     [No.  18. 


g)tipreme  Cotirt. 

Jan.  *89,  242, 371.  May  28, 1889. 

Appeal  of  Priestley,  Administratrix. 

Appeal  of  Cutter,  Administrator. 

Bill  of  review —  When  granted-^Notice — Laches 
— Act  of  October  /j,  1840. 

An  accooDt  settled  and  confinned  can  only  be  reviewed 
for  error  of  law  apparent  on  the  face  of  the  record  or  for 
new  matter  which  has  arisen  since  the  decree.  As  a  mat- 
icr  of  grace  a  review  may  be  granted  for  new  proof  di.s- 
coverc^  after  the  decree,  which  proof  could  not  possibly 
have  been  used  at  the  time  when  the  decree  was  made. 
A  review  cannot  be  granted  for  a  matter  of  fact,  an  objec- 
tion to  which  could  have  been  taken  before  the  entry  of 
the  decree.  The  Act  of  October  13,  1840  (P.  L.  l),is  to 
be  construed  as  subject  to  the  aL>ove  principles. 

A  tra.stee  61ed  his  account  in  1882  which  was  confinned 
and  the  trostee  discharged.  In  1883  he  died.  In  1887 
the  cestui  que  trust  presented  an  application  for  a  review, 
stating  that  she  lived  in  another  State,  that  she  had  no  no 
tice  of  the  filing  of  the  account,  and  only  recently  learned 
of  its  existence.  She  claimed  that  the  trustee  was  not  en- 
titled to  any  commissions  by  rea.son  of  the  fact  that  the 
fonds  had  not  passed  through  his  hands.  The  answer  of 
the  trustee's  administratrix  set  forth  that  the  account  '*  was 
filed  with  the  actual  and  legal  knowledge  of  the  peti- 
tioner." The  Court  proceeded  to  review,  open,  and  re- 
state the  account.    On  appeal : 

Held^  that  the  petitioner  had  been  guily  of  laches  and 
that  the  allegations  of  the  answer  as  to  notice,  not  being 
contradicted  by  any  evidence,  were  conclusive,  and  that 
the  review  was  improperly  allowed. 

Whether  in  a  proper  case  for  a  review  the  above  facts, 
as  to  laches  and  notice,  would  have  barred  a  right  thereto 
onder  the  Act  of  Octol^er  13,  1840  (P.  L.  I),  within  five 
years,  not  decided. 

Simpson's  Appeal,  18  Weekly  Notes,  175,  reviewed 
and  distinguished. 

Appeals  of  Hannah  H.  Priestley,  administratrix 
of  Dr.  Joseph  Priestley,  deceased,  and  of  Ephraim 
Cutter,  administrator  r.  /.  a,  of  Ann  C.  Rod- 
rigue,  deceased,  from  a  decree  of  the  Orphans' 
Court  of  Northumberland  County. 

Hugh  Bellas  died  October  26,  1863,  leaving  a 
will  duly  admitted  to  probate,  whereby  he  de- 
vised to  certain  trustees  a  certain  portion  of  his 
property  in  trust  for  his  daughter  Ann  C.  Rod- 
rigue, 

*'  to  apply  all  the  proceeds  and  profits  thereof  to  her  per- 
sonal use  and  support  and  benefit,  fi-om  time  to  time  as  she 
may  have  need  and  require,  when  by  her  demanded  in 
writing  for  herself  and  her  children,  but  not  to  be  applied 
or  na^  otherwise." 


The  trustees  declined  to  act,  and  on  petition  of 
Ann  C.  Rodrigue,  Dr.  Joseph  Priestley  was  ap- 
pointed by  the  Court  as  substituted  trustee. 
Letters  of  administration  c,  /.  a,  on  Bellas's  es- 
tate were  granted  to  S.  P.  Wolverton,  Esq. 

In  1882  Priestley  filed  his  account  as  trustee, 
claiming  credit  for  commissions  on  funds  pass- 
ing through  his  hands  as  trustee  the  sum  of 
1 1 5  2  2 .  24,  being  at  the  rate  of  two  per  cent.  The 
account  was  confirmed  absolutely  December  6, 
1882,  and  on  December  11,  1882,  Priestley,  on 
his  own  petition,  was  discharged  from  the  oflfice 
of  trustee.  On  March  10,  1883,  he  died,  and 
on  March  28,  1883,  letters  of  administration 
were  granted  upon  his  estate  to  Hannah  H. 
Priestley. 

On  April  II,  1887,  Ann  C.  Rodrigue  pre- 
sented  a  petition  tq  the  Orphans*  Court  setting 
forth  the  fact  that  she  resided  in  New  Jersey, 
and  that  she  had  no  notice  of  the  filing  of  the 
account  of  Priestley,  and  had  only  recently  heard 
of  its  existence.  That  Priestley  was  not  in  fact 
entitled  to  any  commissions  wjiatever  inasmuch 
as  he  did  not  receive  nor  disburse  any  money, 
all  funds  being  in  reality  paid  to  the  petitioner 
directly  by  Mr.  Wolverton.  The  prayer  was  that 
the  account  be  reviewed,  reversed,  and  corrected. 
An  answer  was  filed  by  Hannah  H.  Priestley  de- 
nying the  allegations  of  the  petition. 

The  Auditor  (J.  Nevin  Hill,  Esq.),  to  whom 
the  case  was  referred,  found  as  a  fact  that  all  the 
money  received  by  Priestley  as  tnistee  was  paid 
to  him  directly  by  Wolverton.  Up  to  1872  the 
funds  so  received  were  paid  over  in  turn  by 
Priestley  to  Ann  C.  Rodrigue.  In  1872  a  dis- 
agreement took  place  between  Priestley  and  Mrs. 
Rodrigue  and  the  former  threatened  to  resign 
the  office  of  trustee.  He  did  not  at  ohce  carry 
out  this  threat,  but  thereafter  all  payments  of  in- 
come were  qiade  directly  by  Wolverton  to  Mrs. 
Rodrigue,  receipts  being  taken  in  the  name  of 
Priestley  as  trustee.  On  April  9,  1878,  a  paper 
was  signed  by  Mrs.  Rodrigue  and  her  children 
and  placed  of  record,  exempting  Wolverton 
from  any  liability  for  and  on  account  of  the  pay- 
ment of  the  income  directly  to  Mrs.  Rodrigue 
without  the  intervention  of  a  trustee.  In  1882 
Priestley  filed  his  account  claiming  commissions 
upon  all  the  income  paid  to  Mrs.  Rodrigue  to 
date  whether  by  himself  or  by  Wolverton. 

The  Court,  Rockefeller,  P.  J.,  was  of 
opinion  that  the  account  should  be  opened  and 
reviewed .  He  thought  that  Priestley  was  entitled 
to  full  commissions  prior  to  1872.  That  from 
that  date  to  1878  he  was  entitled  to  two  per 
cent,  commissions  for  responsibility,  and  that  for 
the  period  from  1878  to  1882  he  was  entitled  to 
no  commissions  whatever.  A  decree  was  en- 
tered accordingly. 

Priestley's  administratrix  thereupon  took  this 
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appeal,  assigning  for  error  the  opening  and  re- 
viewing the  account  and  the  reduction  of  the 
commissions.  The  administrator  of  Ann  C. 
Rodrigue,  who  had  in  the  meantime  died,  also 
appealed,  assigning  for  error  the  action  of  the 
Court  in  allowing  any  commissions  whatever. 

Harold  M.  A/lrCy«r^,  for  Priestley's  administra- 
trix. 

A  bill  of  review  can  only  be  granted  for  error 
of  law  apparent  on  the  face  of  the  record  or 
where  there  is  newly  discovered  evidence. 

Riddle's  Estate,  7  Harris,  431. 

Hartiiian*s  Appeal,  12  Casey,  74. 

Bishop's  Appeal,  2  Id.  470. 

Stevenson's  Appeal,  8  Id.  318. 

Russell's  Appeal,  10  Id.  258. 

Yeager's  Appeal,  Id.  173. 

Heckman's  Estate,  2  Woodward's  Dec.  165. 

Green's  Appeal,  9  Smith,  235. 

Milligan's  App^,  I  Norris,  389. 

Hosfeld's  Estate,  4  Pa.  Co.  Court  Repts.  260. 

Scott's  Appeal,  2  Amerman,  427. 

Putnam  v.  Day,  22  Wall.  60. 

Simpson's  Appeal,  18  Weekly  Notes,  175. 
The  learned  Court  in  saying  that  Mrs.  Rodrigue 
<<  had  no  actual  notice  of  the  filing  of  the  ac- 
count" has  overlooked  or  ignored  one  of  the  first 
principles  of  equity  pleading,  that  an  answer 
responsive  to  the  allegations  of  the  bill  is  conclu- 
sive, unless  overcome  by  evidence  adequate  for 
the  purpose.  No  evidence  at  all  was  offered  by 
the  petitioner  to  rebut  this  answer,  and  there- 
fore it  is  conclusive^ 

Cremer's  Estate,  7  Weekly  Notes,  544. 

Daniel's  Chan.  Prac  843. 

Appeal  of  Rowley,  5  Amerman,  150. 

Eaton's  Appeal,  66  Pa.  St.  483. 

Mrs.  Rodrigue  was  guilty  of  gross  laches. 
Wetherill's  Estate,  8  Weekly  Notes,  238. 
Scott's  Appeal,  2  Amerman,  427. 

S.  p.  Wolverton  (Z.  If.  Kase  with  him),  for 
Mrs.  Rodrigue's  administrator. 

It  is  within  the  sound  discretion  of  the  Orphans' 
Court  to  withhold  or  grant  a  bill  of  review. 

Appeal  of  Stevenson's  Exr's,  8  Cas.  318. 

HamiU's  Appeal,  7  Norris,  363. 

Parker's  Appeal,  1 1  Smith,  478. 

Simpson's  Appeal,  18  Weekly  Notes,  175, 

Young's  Appeal,  3  Out  74. 

Whelen's  Appeal,  20  Smith,  428. 

Priestley's  appeal. 

June  28,  1889.  The  Court.  The  account 
of  Dr.  Joseph  Priestley,  which  is  the  cause  of 
the  present  contention,  was  confirmed  absolutely 
December  6,  1882,  and  on  the  nth  day  of  the 
same  month  he  was  discharged  as  trustee  by  the 
Court  on  his  own  petition.  He  died  on  the  loth 
of  March,  1883,  and  letters  of  administration 
were  granted  to  Hannah  H.  Priestley,  the  appel- 
lant, on  March  28, 1883.  More  than  four  years 
after  Dr.  Priestley's  death  Mrs.  Rodrigue,  the 
appellee,  presented  the  petition  in  this  case  for 


a  review  of  his  account  as  trustee.  The  whole 
contention  was  about  a  matter  of  commissions, 
the  trustee  having  charged  f  1522.24 — being  two 
per  cent,  upon  the  money  passing  through  his 
hands  for  a  number  of  years.  It  was  alleged 
that  for  a  number  of  those  years  Dr.  Priestley  did 
not  actually  receive  and  disburse  the  money, 
owing  to  differences  between  himself  and  Mrs. 
Rodrigue,  which  it  is  not  necessary  to  refer  to  in 
detail ;  that  during  this  time  he  refused  to  act  as 
trustee,  or  to  have  any  business  intercourse  with 
his  cestui  que  trust 'zxid  the  money  was  paid  by 
S.  P.  Wolverton,  Esq.,  the  administrator, directly 
to  Mrs.  Rodrigue.  The  receipts  therefor  were 
taken  in  the  name  of  Dr.  Priestley  as  trustee. 
The  Court  referred  the  petition  to  an  Auditor, 
who  took  a  large  amount  of  testimony,  resulting 
in  the  granting  of  the  review,  a  subsequent  re- 
statement of  the  account,  with  a  decree  of  the 
Court  below  reducing  the  commissionsto  f  930.84. 
The  principal  question  raised  upon  this  appeal 
was  the  propriety  of  granting  a  review.  This 
underlies  the  entire  case. 

After  a  man  has  been  dead  for  four  years,  and 
more  than  four  years  after  the  confirmation  of 
his  account  as  trustee,  the  reasons  should  be 
weighty  to  induce  a  Court  to  grant  a  review,  and 
open  the  account  to  further  litigation.  Especially 
should  the  delay  be  clearly  and  satisfactorily  ac- 
counted for.  In  such  case  there  should  be  no 
laches  (Scott's  Appeal,  112  Pa.  427).  In  her  peti- 
tion the  appellee  alleges  that  **  she  resides  in  New 
Jersey,  had  no  notice  of  the  filing  of  the  account, 
and  only  recently  learned  of  its  existence."  This 
averment  is  evasive.  It  should  have  stated  when 
she  learned  of  it.  The  appellant  in  her  answer 
distinctly  avers  that  the  account  **  was  filed  with 
the  actual  and  legal  knowledge  of  the  petitioner." 
It  was  conceded  she  had  legal  notice ;  there  was 
no  evidence  as  to  actual  notice  before  the  Auditor, 
and  this  point  must  be  disposed  of  upon  the 
pleadings.  As  no  evidence  was  offered  to  con- 
tradict the  answer,  it  must  stand  as  conclusive. 
This  is  the  rule  in  equity,  where,  as  here,  the 
answer  is  responsive  (Eaton's  Appeal,  66  Pa. 
483;  Rowley's  Appeal,  115  Id.  150).  Aside 
from  this,  legal  notice  was  sufficient.  "The 
notice  directed  by  law  must  be  good  ind  effectual, 
and  we  ought  not  to  hear  any  complaints  on  that 
subject"  (App  V.  Driesbach,  2  Rawle,  287).  It 
was  urged,  however,  that  a  review  is  a  matter  of 
right  under  the  Act  of  October  13,  1840  TP.  L. 
i),  if  applied  for  within  five  years,  and  that  in 
such  cases  no  question  of  notice  or  laches  arises. 
If  we  concede  the  truth  of  this  posidon  it  does 
not  affect  the  case.  I  have  not  referred  to  those 
matters  for  the  purpose  of  showing  that  they 
would  bar  the  right  to  a  review  within  five  years. 

It  is  not  necessary  in  this  case  to  decide  such 
a  point  or  discuss  it  at  length ;  where,  howev  er, 
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there  has  been  laches,  and  the  party  complain- 
ing had  both  legal  and  actual  notice  of  the  filing 
of  the  account,  it  would  be  a  persuasive  reason 
why  a  Court,  exercising  equity  powers,  should 
move  slowly,  and  see  that  the  case  clearly  comes 
within  the  Act  of  1840,  and  refuse  it  altogether 
where  the  application  is  ex  gratia. 

It  has  been  ruled  in  a  line  of  cases  that  an  ac- 
count settled  and  confirmed  can  only  be  reviewed 
for   error  of  law  apparent  on  the  face  of  the 
record,  or  for  new  matter  which  has  arisen  since 
the  decree.    As  a  matter  of  grace  a  review  may 
be  granted  for  new  proof,  discovered  after  the 
decree,  which  proof  could  not  possibly  have  been 
used  at  the  time  when  the  decree  was  made 
(Story's  Equity,  sec.  104;   Riddle's  Estate,  19 
Pa.  431 ;  Russell's  Appeal,  34  Id.  258 ;    Hart- 
man's  Appeal,  36  Id.  70 ;  Milligan's  Appeal,  82 
Id.  389;   Scott's  Appeal,  112  Id.  427.)     This 
Court  early  adopted   these  principles  of  equity 
as  applicable  to  the  Act  of  1840,  and  they  have 
never  been  departed  from  in  a  single  instance  to 
aiy  knowledge.      It  was  said   by  Mr.   Justice 
Strong,  in  delivering  the  opinion  of  the  Court 
in  Hartman's  Appeal  {supra)  :  "The  construc- 
tion  given  by  the  Court  below  to  the  Act  of 
October  13,  1840,  was  entirely  accordant  with 
that  which  this  Court   has  given   in  numerous 
cases.     It  was  first  announced  in  Riddle's  Estate 
(7  Harris,  433),  repeated  in  Bishop's  Appeal  (2 
C^asey,  470).     It  was  also  recognized  in  Steven- 
son's  Appeal  (8  Casey,  318),  and  in  Russell's 
Ai)peal  (id  Casey,  258).     The  construction  is 
now  too  firmly  settled  to  be  disturbed  by  us." 
And  the  authorities  I  have  cited  show  that  the 
same   construction   has  been  maintained  to  the 
present  time.     The  rule  in  equity  is  that  a  bill  of 
review  will  not  lie  for  an  error  of  law,  unless 
such   error  appears  on  the  face  of  the  decree. 
Mr.  Justice  Story  in  commenting  upon  this  rule 
in  Whiting  v.  Bank  of  the  United  States  {13 
Peters,  13),  said :  **That  is  true  in  the  sense  in 
which  the  language  is  used  in  the  English  prac- 
tice.    In  England  the  decree  always  recites  the 
substance  of  the  bill  and  answer,  and  pleadings, 
and  also  the  facts  on  which  the  Court  founds  its 
decree.    But  in  America  the  decree  does  not 
ordinarily  recite  either  the  bill,  answer,  or  plead- 
ings, and  generally  not  the  facts  on  which  the 
decree  is  founded.    But  with  us  the  bill,  answer, 
and  other  pleadings,  together  with  the  decree, 
constitute  what  is  properly  considered  the  record ; 
and,  therefore,  in  truth  the  rule  in  each  country 
is  precisely  the  same  in  legal  effect,  although  ex- 
pressed in  different  language,  viz.,  that  the  bill 
of  review  must  be  founded  on  some  error  ap- 
parent  upon  the  bill,  answer,  and  other  plead- 
ings, and  decree ;  and  that  you  are  not  at  liberty 
to  go  into  the  evidence  at  large  in  order  to  estab- 


lish an  objection  to  the  decree,  founded  on  the 
supposed  mistake  of  the  Court,  in  its  own  deduc- 
tion from  the  evidence."  And  in  Putnam  v. 
Day  (22  Wallace,  60)  it  was  said  by  Mr.  Justice 
Bradley  :  "We  think  the  rule  to  be  well  estab- 
lished,  and  a  wholesome  one,  that  the  proofs 
cannot  be  looked  into  on  a  bill  of  review.  This 
was  expressly  held  in  Whiting  v.  Bank  (13 
Peters,  6)." 

It  follows  from  what  has  been  said  that  when 
Mrs.  Rodrigue  presented  her  petition  for  a  re- 
view of  Dr.  Priestley's  account,  it  was  competent 
for  the  Court  below  to  examine  the  entire  record, 
and  if  it  had  appeared  from  the  will  of  Hugh 
Bellas,  and  the  codicil  thereto,  the  record  of  the 
appointment  of  the  trustee,  the  petitions  for  dis- 
charge aftd  the  action  of  the  Court  thereon,  the 
account  filed  by  the  trustee  and  the  confirmation 
thereof,  that  ait  error  in  law  had  been  committed, 
and  that  such  error  had  been  distinctly  pointed 
out  in  the  petition,  the  Court  below  would  have 
been  justified  in  granting  a  review.  Unfortu- 
nately for  the  appellee  no  error  of  law  is  set  forth 
in  her  petition,  or  appears  anywhere  in  the 
record.  It  was  a  question  of  fact  pure  and 
simple,  that  the  accountant  had  claimed  com- 
missions oh  money  which  had  not  passed  through 
his  hands.  This  was  an  objection  which  could 
as  well  have  been  taken  when  the  account 
was  filed  as  it  could  several  years  after  its  con- 
firmation and  the  death  of  the  accountant.  The 
Act  of  1840  was  never  intended  to  open  accounts 
for  the  re-trial  of  questions  of  fact  years  after 
they  have  been  passed  upon  by  a  competent 
tribunal.  The  question  of  Dr.  Priestley's  com- 
missions was  adjudicated  by  the  Orphans'  Court 
years  ago ;  it  was  a  question  distinctly  appearing 
upon  the  face  of  the  account ;  it  was  a  challenge 
to  any  person  objecting  to  come  in  and  dispute  it. 
As  was  said  in  Scott's  Appeal  (supra) ^  "  Some- 
thing is  due  to  the  finality  of  judicial  proceed- 
ings." As  there  was  no  error  of  law  upon  the 
face  of  this  record,  the  appellee  was  not  entitled 
to  a  bill  of  review  as  a  matter  of  right ;  as  there 
was  no  allegatiofa  of  after-discovered  testimony, 
she  was  not  entitled  to  it  as  a  matter  of  grace. 

The  learned  Judge  below  evidently  relied 
upon  Simpson's  Appeal  (18  Weekly  Notes, 
175)  as  authority  for  granting  this  review.  An 
examination  of  that  case,  however,  discloses  the 
fact  that  there  was  one,  if  not  two,  errors  of  law 
apparent  upon  the  face  of  the  record.  The  ac- 
count as  guardian  was  prematurely  and  illegally 
filed,  and  the  balance  decreed  to  Mary  V.  Simp- 
son was  not  coming  to  her,  under  the  terms  of 
her  father's  will,  at  the  time  the  decree  was 
made,  and  might  never  have  been  due  her.  It 
follows  that  the  review  in  that  case  was  strictly  in 
accordance  with  our  construction  of  the  Act  of 
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1840.  The  review  in  this  case  was  a  departure 
from  Milligan's  Appeal,  Scott's  Appeal,  and  the 
cases  cited. 

The  decree  of  the  Court  below,  granting  a  bill 
of  review,  and  all  proceedings  subsequent  thereto, 
are  reversed  and  set  aside  at  the  costs  of  the 
appellee. 

cutter's  appeal. 

June  28, 1889.  The  Court.  This  was  an  ap- 
peal from  the  saracf  decree  as  Priestley's  Appead, 
just  decided.  In  the  latter  appeal  we  reversed 
the  order  of  the  Court  below  granting  a  review 
of  the  account,  and  all  the  subsequent  proceed- 
ings. The  effect  of  this  is  to  restore  the  con- 
firmation of  the  account  in  controversy.  The 
Court  below  awarded  f  980. 34  to  the  accountant 
as  commissions,  which,  together  with  some  other 
small  credits,  left  a  balance  due  the  accountant 
of  {1042. 50.  This  allowance  is  assigned  for 
error  upon  this  appeal.  All  that  was  said  in 
Priestley's  Appeal  is  applicable  here.  The  ques- 
tion is  precisely  the  same,  and  it  appears  that 
neither  party  was  satisfied  with  the  decree  of  the 
Court  below.  The  reversal  of  the  decree  in 
Priestley's  Appeal  necessarily  requires  its  affirm- 
ance in  this  appeal. 

The  decree  is  affirmed  upon  the  appeal  of 
Ephraim  Cutter,  administrator,  and  the  appeal 
dismissed  at  the  costs  of  the  appellant. 

Opinions  by  Paxson,  C.  J.  l.  l.,  jr. 


July  »88,  218. 


Martin  v.  Rutt. 


May  22, 1889. 


Husband  and  wife — Rights  of  to  testify  against 
each  other — Admissions  and  declarations  of 
husband  against  wif^s  claim — Sheriffs  in» 
terpleader — Evidence — Internal  revenue  cer- 
tificate. 

In  a  sheriff's  interpleader  directed  to  determine  the 
title  to  certain  personal  property  levied  on  as  the  property 
of  the  husband  and  claimed  to  be  the  property  of  the  wife, 
the  admissions  and  declarations  of  the  husband,  not  even 
a  formal  party  to  the  record,  adverse  to  his  wife's  title, 
made  in  the  absence  of  the  wife,  and  after  the  levy,  are 
inadmissible,  behig  secondary  evidence,  and  not  part  of 
the  rei  giiUt^  and  because  the  declarations  of  a  husband 
adverse  to  his  wife's  interest  are  always  inadipissible. 

In  a  sheriff's  interpleader  directed  to  try  the  title  to  cer- 
tain cigars  levied  on  m  1886  as  the  property  of  the  husband 
and  claimed  by  his  wife,  an  internal  revenue  certificate 
issued  in  1876  to  a  third  party  is  too  remote  and  irtelevant 
to  be  admissible  in  evidence  to  show  that  said  third  party 
had  the  right  to  manufacture  cigars  at  the  place  where  the 
cigars  had  been  levied  on. 

In  a  sheriff's  interpleader  directed  to  try  the  tide  to 
certain  personal  property  which  had  been  taken  in  execu- 
tion, the  execution  creditor's  judgment  is  admissible  to 
show  the  foundation  of  his  title  to  the  property,  and  in 


such  action  it  is  not  error  for  the  Court  to  instruct  the 
jury  that  the  question  was  whether  the  goods  were  the 
property  of  the  judgment  debtor  or  of  the  claimant. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Feigned  issue,  wherein  Lydia  R.  Martin  and 
E.  G.  Hoffman  were  plaintiffs  and  Jacob  Rutt, 
Sr.,  defendant,  to  try  the  title  to  certain  personal 
property  which  had  been  levied  upon  by  the  de- 
fendant in  the  issue  as  the  property  of  David  G. 
Martin. 

On  the  trial,  before  Patterson,  J.,  the  fol- 
lowing facts  appeared :  Jacob  Rutt,  Sr.,  having 
a  judgment  against  David  G.  Martin  issued  execu- 
tion thereon  in  1886  and  levied  on  100,000  cigars, 
two  wagons,  one  horse,  harness,  stable  imple- 
ments, poultry,  feed,  leaf  tobacco,  one  refrigera- 
tor, liquors,  beef,  bar-room  fixtures  and  furniture, 
sundries  in  cellar,  one  organ,  and  household  and 
kitchen  furniture,  as  the  property  of  said  David 
,G.  Martin.  These  goods  were  claimed  by  Lydia 
R.  Martin,  the  wife  of  David  G.  Martin,  and  by 
E.  G.  Hoffman,  an  employ^  of  said  Lydia  R. 
Martin.  Lydia  R.  Martin  proved  the  receipt 
from  her  father  of  considerable  sums  of  money, 
and  claimed  that  with  this  she  had  purchased 
some  of  the  articles  claimed  by  her,  and  her 
testimony  was  also  to  the  effect  that  her  father 
had  given  her  tobacco  out  of  which  the  cigars 
had  been  made,  and  the  leaf  tobacco  was  what 
was  left  over. 

The  plaintiffs  offered  in  evidence  the  certifi- 
cate from  the  U.  S.  Internal  Revenue  Depart- 
ment, dated  January,  1876,  to  Abraham  M. 
Martin,  to  show  that  he  had  the  right  to  manu- 
facture cigars  where  the  business  was  carried  on. 
Objected  to.  Objection  sustained  and  evidence 
rejected.  Exception.  (Seventh  assignment  of 
error.) 

The  defendant  offered  in  evidence  his  judg- 
ment against  David  G.  Martin,  and  also  offer^ 
to  testify  as  to  when  he  obtained  the  judgment, 
and  as  to  whether  he  had  released  anything  on 
the  judgment.  Objected  to.  Objection  over- 
ruled,  and  evidence  admitted.  Exception. 
(Thiid,  fourth,  and  sixth  assignments  of  error.) 

The  defendant  also  made  th/e  following 
offer : — 

S.  Zimmerman  sworn  for  defendant.  Q.  State 
to  the  Court  and  jury  the  conversation  you  had 
with  D.  G.  Martin  with  reference  to  the  transfer 
of  this  property  over  to  his  wife,  after  this  levy. 

Objected  to  by  the  plaintiffs*  counsel,  unless 
the  wife  were  present,  or  other  interested  party 
for  her.  Objection  overruled  and  evidence  ad- 
mitted.   Exception. 

A.  Shordy  after  he  wassheriffed,  I  went  there 
and  I  talked  to  him  about  my  bill,  and  he  said 
that  he  didn't  want  to  cheat  me  out  of  my  bill, 
money  that  I  have  in  him,  but  he  assigned  it  to 
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his  wite  on  account  of  Jake  Rutt.     (Fifth  assign- 
ment of  error.) 

The  Court  having  stated  the  nature  of  the 
case,  and  the  facts  averred  in  the  affidavits  claim- 
ing property,  further  charged  the  jury :  '*  [When 
they  made  this  affidavit  and  came  into  Court, 
then  the  Court,  inasmuch  as  it  was  denied  by 
Mr.  Rutt,  framed  this  feigned  issue,  that  it  might 
be  inquired  into  and  ascertained  who  owned  these 
goods,  whether  they  were  David  G.  Martin's  the 
debtor's,  or  whether  they  were  Lydia  Martin's] 
or  Mr.  Hoffman's;  and  hence,  what  you  are  to 
try  is  the  issue,  to  try  by  a  jury  the  right  to  cer- 
tain personal  property  levied  upon  by  the  sheriff 
on  fi.  fa.,  to  April  Term,  1886,  No.  89.  You 
have  heard  all  the  articles  enumerated,  which 
were  levied  upon.  [Now,  what  you  are  to  try 
is  the  question,  who  owns  these  goods  ?  Your 
inquiry  will  go  to  the  question  as  to  whether  D, 
G.  Martin  owned  them  ;]  if  he  didn't  own  them, 
then  Mr.  Rutt  had  no  right  to  levy  upon  them 
or  some  of  them,  or  take  them  as  the  property 
of  D.  G.  Martin ;  because  neither  Mrs.  Martin 
nor  Mr.  Hoffman  owed  Mr.  Rutt  anything; 
but  if  you  find  they  are  not  D.  G.  Martin's  why 
then  you  will  find  for  the  plaintiffs,  and  if  you 
find  that  they  are  D.  G.  Martin's,  or  any  of  them, 
then  you  will  find  for  the  defendant,  in  this 
case." 

The  Court  then  referred  to  the  evidence  in  the 
case  and  concluded :  **  [Now,  it  seems  to  me 
that  this  is  about  all  we  have  to  say  to  you  ;  be- 
cause there  is  a  great  deal  of  conflicting  evidence, 
and  where  there  is  a  dispute  and  contradiction 
in  the  testimony,  the  jury  must  decide  who  is 
right.]  That  is  the  object  of  the  jury.  The 
Court  cannot  decide  a  question  of  fact.  The 
jury  have  to  say,  *  Well,  the  facts  made  out,  I 
think,  are  so  and  so.  I  believe  the  testimony.' 
That  is  what  the  jury  are  for.  Now,  where 
there  is  rontradiction,  you  will  weigh  the  evi- 
dence and  decide  for  yourselves  which  party  you 
will  believe,  which  party  has  the  preponderance 
of  testimony,  and  you  will  render  your  verdict 
accordingly." 

Verdict  for  plaintiff,  Lydia  R.  Martin,  for  one- 
third  of  the  cigars,  one  hoise,  poultry,  feed,  one 
refiigerator,  all  the  liquors,  beef,  bar  room  fix- 
tores  and  furniture,  sundries  in  cellar,  one  organ 
and  all  the  household  and  kitchen  furniture; 
and  for  the  defendant  for  the  rest  of  the  goods. 
Thereupon  the  said  plaintiff,  Lydia  R.  Martin, 
took  this  writ,  assigning  for  error,  the  rejection 
of  plaintiffs'  evidence,  the  admission  of  defend- 
ant's evidence,  and  the  portions  of  the  charge 
included  in  brackets. 

H,  M.  Houser  and  Benjamin  F.  Davis ^  for 
the  plaintiff  in  error. 

H,  C.  Brubaker  (A.  If.  Fritchey  with  him), 
for  the  defendant  in  error. 


June  28,  1889.  The  Court.  The  only  as- 
signment of  error  in  this  case,  which  has  any 
merit,  is  the  fifth.  The  testimony  admitted 
under  that  assignment  consisted  of  certain  decla- 
rations of  the  husband,  D.  G.  Martin.  They 
were  offered  by  the  defendant  in  the  issue  against 
the  title  of  Martin's  wife  who  was  the  plaintiff. 
The  husband  was  not  even  a  nominal  party  to 
the  record.  The  wife  was  not  present  when  the 
declarations  were  made  and  they  were  not  part 
of  the  res  gestce  of  the  transaction  to  which 
they  related.  They  were  inadmissible  upon  any 
theory.  As  declarations  they  were  secondary 
only,  not  being  the  declarations  of  the  plaintiff 
herself.  As  the  declarations  of  an  agent  they 
were  incompetent  because  they  were  not  part  of 
the  res  gesta.  But  they  were  fatally  incom- 
petent for  the  entirely  independent  reason  that 
they  were  the  declarations  of  a  husband  offered 
against  his  wife.  It  is  enough  to  know  that  the 
law  does  not  permit  the  direct  testimony  of  the 
husband  against  his  wife,  and  as  a  matter  of 
course  it  cannot  permit  his  indirect  testimony 
in  the  form  of  declarations  adverse  to  her  inter- 
est. The  very  point  was  decided  in  Burrell 
Twp.  V*  Uncapher  (117  Pa.  353),  where  we  held 
the  husband's  declarations  to  be  inadmissible 
although  he  was  a  party  to  the  record.  We  said, 
*'  He  is  a  formal  and  not  a  real  party,  and  as  the 
purpose  of  the  offer  was  to  elicit  from  him  testi- 
mony adverse  to  the  claim  of  his  wife,  he  must 
be  regarded  as  incompetent  to  deliver  such 
testimony.  **  The  same  is  true  as  to  declarations 
made  by  him.  They  could  not  be  given  in  evi- 
dence against  his  wife."  Neither  the  theory  of  a 
conspiracy  nor  the  fact  that  the  husband  was  the 
defendant  in  the  execution  under  which  the 
goods  were  sold,  helps  the  question  in  the  least 
degree.  It  is  still  the  testimony  of  the  husband 
against  the  wife  and  is  interdicted. 

The  fifth  assignment  of  error  is  sustained  and 
on  that  the  judgment  is*  reversed.  The  other 
assignments  have  no  merit.  As  a  maher  of 
course  Rutt's  judgment  against  D.  G.  Martin 
was  admissible  as  it  was  the  foundation  of  his 
execution  process  under  which  he  claimed  title. 
The  internal  revenue  certificate  to  A.  M. 
Martin  in  1876  was  altogether  too  remote  and 
irrelevant  to  be  admitted.  Whether  the  goods 
in  question  were  the  property  of  Lydia  R. 
Martin  was  no  doubt  the  true  issue  of  the  cause, 
but  as  the  defendant  alleged  they  were  the 
property  of  her  husband,  D.  G.  Martin,  and 
evidence  was  given  in  support  of  that  proposition, 
it  was  certainly  not  error  in  the  Court  to  say  to 
the  jury  that  the  question  was  whether  they  were 
David  G.  Martin's,  the  debtor's,  or  whether 
they  were  Lydia  Martin's. 

Judgment  reversed  and  new  venire  awarded. 

Opinion  by  Green,  J.  c.  k.  z. 
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May  *88,  44,  June  4, 1889. 

Snively's  Appeal. 

Partition — Recognizance — Lien  of —  When  given 
by  a  married  woman  ^  distributee  in  the  partition 
—Judgments —  Conclusiveness  of, 

"When  in  proceedings  in  partition  in  the  Orphans'  Court, 
land  is  awarded  to  one  of  the  heirs,  a  married  woman, 
and  she  executes  a  recognizance  to  the  other  heirs  to»ecure 
their  shares  of  the  bid  made  by  her,  such  recognisance  is 
a  lien  upon  the  whole  of  the  real  estate  awarded  to  said 
married  woman,  including  the  undivided  part  to  which 
she  is  entitled  under  the  intestate  laws ;  it  is  not  a  lien  only 
upon  the  part  which  she  acquired  by  the  decree  of  the 
Court. 

When  in  proceedings  in  partition  in  the  Orphans*  Court, 
land  has  been  awarded  to  an  heir  who  gives  a  recognizance 
to  the  other  heirs,  and  the  proceedings  are  conHrmed  by 
the  Court  and  no  appeal  taken  from  the  decree  of  coofir- 
mation,  such  decree  is  conclusive,  and  on  a  subsequent  sale 
of  said  real  estate  !>y  the  executrix  of  the  heir  to  whom  it 
was  awarded,  objections,  cannot  be  made,  before  the 
Auditor  appointed  to  distribute  the  proceeds  of  said  sale, 
to  the  right  of  such  heir  to  bid,  to  have  the  property 
awarded  to  her,  and  to  give  the  recognizance  in  question, 
upon  the  ground  that  she  was  i^femt  covert. 

Appeal  of  J.  Slouffer  Snively,  husband  of 
Martha  J.  Snively,  deceased,  from  a  decree  of 
the  Orphans'  Court  of  Franklin  County,  in  the 
matter  of  the  distribution  of  the  estate  of  said 
Martha  J.  Snively. 

Before  the  Auditor  (W.  J.  Zacharias,  Esq.) 
appointed  to  make  distribution  of  the  fund, 
j  1 806.90,  arising  from  the  sale  by  her  executrix 
of  certain  real  estate  belonging  to  the  estate  of 
Martha  J.  Snively,  deceased,  it  appeared  that 
this  real  estate  was  originally  the  property  of 
Benjamin  Eby,  who  died  May  9,  1862.  After 
his  death  proceedings  in  partition  were  begun 
and  so  proceeded  in  that  the  said  real  estate  was 
awarded  to  said  Martha  J.  Snively,  a  daughter 
of  Benjamin  Eby,  at  her  bid  of  1 2  905,  and  she 
on  the  same  day,  November  24,  1884,  entered 
into  a  recognizance  in  the  usual  form  to  Irene  R. 
Eby,  her  sister,  to  secure  her  portion  (one-half) 
of  said  bid,  less  costs,  viz.,  I1411.  J.  Stouffer 
Snively  had  asked  to  take  the  said  real  estate  in 
right  of  his  wife,  and  had  been  refused. 

Upon  these  facts  the  Auditor  held  that  the 
aforesaid  recognizance,  having  been  given  by  a 
married  woman,  was  a  lien  only  upon  that  por- 
tion of  the  real  estate  which  the  recognizor  ac- 
quired by  the  decree  of  the  Court  awarding  the 
same  to  her,  and  for  the  securing  of  the  price  of 
which  the  recognizance  was  given,  to  wit,  the 
one  undivided  half  which  formerly  belonged  to 
Irene  R.  Eby,  and  that  only  one-half  of  the 
proceeds  of  the  sale  of  said  real  estate  was 
answerable  for  the  debt  secured  by  the  recogni- 
zance. 

Exceptions  to  this  report,  duly  filed,  were  sus 


tained  by  the  Court,  Rowe,  P.  J.,  who  held  that 
the  recognizance  was  a  lien  upon  the  whole  of  said 
real  estate,  and  decreed  distribution  accordingly. 
Thereupon  the  said  J.  Stouffer  Snively  took  this 
appeal,  assigning  as  error,  inter  alia^  that  con- 
clusion of  law,  and  the  decree  of  the  Court. 

A,G,  AfcLanahan,/r,yZXi^  O.  C,  Bowers,  for 
the  appellant. 

B,  F.  Winger  and  W.  U.  Brewer^  for  the 
appellee. 

.  June  28,  1889.  The  Court.  This  was  an 
appeal  from  the  decree  of  the  Orphans*  Court  of 
Franklin  County,  distributing  the  estate  of 
Martha  J.  Snively,  deceased.  The  principal 
question  was  the  effect  of  the  recognizance  given 
by  the  decedent  about  a  year  before  her  death 
for  the  real  estate  of  her  deceased  father, 
awarded  to  her  by  the  Orphans'  Court,  under 
proceedings  in  partition.  The  Auditor  held  that 
inasmuch  as  the  decedent  was  a  married  woman 
when  she  took  said  land  and  gave  said  recogni- 
zance, the  recognizance  was  a  lien  only  ui>on 
that  portion  of  the  real  estate  which  the  recog- 
nizor acquired  by  the  decree  of  the  Court  award- 
ing the  same  to  her,  and  that  it  was  not  a  lien 
upon  that  portion  of  said  real  estate  which  she 
took  in  her  own  right  by  descent.  Distribution 
was  made  accordingly.  The  Orphans'  Court, 
upon  exceptions  filed,  reversed  the  Auditor  and 
held  that  the  recognizance  was  a  lien  upon  her 
whole  interest  in  the  land,  both  as  to  the  share 
she  took  under  the  proceedings  in  partition  and 
the  share  she  took  by  descent.  In  this  we  think 
the  learned  Judge  was  right.  No  question  arises 
here  as  to  the  respective  rights  of  the  husband 
and  wife  to  bid  for  the  property  at  the  time  of 
the  partition.  Nor  does  any  other  question  arise 
as  to  the  regularity  of  those  proceedings.  No 
appeal  was  taken  and  we  have,  therefore,  the 
definitive  decree  of  the  Orphans'  Court  settling 
that  matter.  The  only  question  left  is  the  effect 
of  the  recognizance.  It  was  contended  that 
because  the  recognizor  was  a  feme  covert  she 
could  only  bind  the  interest  she  acquired  ;  that 
the  recognizance  had  no  greater  effect  than  a 
judgment  given  by  2^  feme  covert  for  the  purchase 
of  real  estate,  which  can  only  be  enforced  . 
against  the  particular  real  estate  thus  acquired. 
We  see  no  analogy  between  a  purchase-money 
judgment  given  by  a  married  woman  and  a 
recognizance  given  by  her  for  owelty  in  proceed- 
ings in  partition.  It  is  well  settled  that  such 
recognizance  is  a  lien  upon  the  whole  tstate  thus 
taken  (McCandless's  Appeal,  98  Pa.  489 ;  Long 
V,  Long,  I  Watts,  265 ;  Cubbage  v,  Nesmith,  3 
Id.  314).  This  is  conceded  as  to  such  recogni- 
zances generally,  but  it  was  contended  that  the 
rule  does  not  apply  to  a  recognizance  given  by 
a  married  woman.    The  law  makes  no  such  dis- 
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tinction.  The  legal  effect  of  a  recognizance  in 
the  Orphans'  Court  is  not  changed  because  given 
by  ^feme  covert.  We  need  not  discuss  her  right 
to  bid,  the  right  of  the  Orphans'  Court  to  award 
the  property  to  her,  and  her  right  to  give  the 
recognizance  in  question.  All  this  is  settled,  as 
before  observed,  by  the  decree  of  the  Orphans* 
Court.  An  error  in  either  of  these  particulars 
would  render  the  decree  voidable  merely.  It 
could  not  be  attacked  collaterally.  It  was  held 
in  Painter  e^.  Henderson  (7  Pa.  48),  that  where 
in  partition  on  petition  of  collateral  heirs  land 
was  assigned  by  the  Court  to  the  widow  at  a  val- 
uation, and  the  time  for  an  appeal  had  elapsed, 
a  purchaser  cannot  object  for  the  defect,  although 
such  decree  was  not  authorized  by  an  Act  of 
Assembly  which  allows  an  assignment  to  heirs 
only.  In  the  case  in  hand  the  wife  bid  for  the 
property ;  it  was  awarded  to  her  by  the  Court ; 
and  the  recognizance  was  given  in  obedience  to 
the  order  and  decree  of  the  Court.  It  is  idle, 
now,  upon  the  distribution  of  the  proceeds  of  the 
sale  of  this  same  real  estate  after  her  death,  to 
call  in  question  the  regularity  of  the  proceedings 
of  the  Orphans'  Court  or  the  effect  of  the  recog- 
nizance. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Opinion  by  Paxson,  C.  J.  c.  k.  z. 


Jan.  '89,  345.  May  15,  1889. 

Charlotte  Furnace  Co.  v.  Stoufifer. 

Ore  mines — Inclined  plane  at —  Oivnership  of^- 
Contract  as  to  erection  of^  construed. 

In  an  action  of  replevin  for  an  inclined  plane,  plaintiff 
proved  that  he  had  ereaed  ihe  plane  under  a  written 
agreement  with  defendant,  wherein  defendant  agreed 
tbit  plaintiff  should  build  and  operate  the  plane,  and  de- 
fendant would  u<^  it  in  mining  his  iron  ore  which  he  was 
to  sell  to  plaintiff  at  a  fixed  price,  and  on  all  ore  sold  any 
other  person  than  plaintiff  ne  was  to  pay  to  plaintiff  a 
fixed  sum  per  ton  for  use  of  the  inclined  plane,  the  agree- 
ment to  be  in  force  four  years.  Plaintiff  further  proved 
that  at  the  expiration  of  the  four  years  he  had  demanded 
the  |>lane  which  was  refused  him ;  that  the  plane  was 
built  partly  on  defendant's  land  and  panlv  on  land  owned 
tnr  a  diird  party,  which  was  leased  by  plaintiff,  though  it 
also  appeared  that  a  subsequent  lease  of  said  land  had 
been  made  to  defendant.  A  judgment  of  nonsuit  having 
been  entered,  on  writ  of  error: 

Held,  the  judgment  of  nonsuit  was  error.  The  evi- 
dence did  not  establish  the  relation  of  landlord  and  ten- 
tnt  between  plaintiff  and  defendant,  and  therefore  the 
defendant  could  not  claim  the  plane  as  a  fixture,  and  the 
agreement  was  'only  consistent  with  the  ownership  of 
the  plane  being  in  the  plaintiff. 

Error  to  the  Common  Pleas  of  Fayette  County. 

Replevin,  by  the  Charlotte  Furnace  Company 
against  Cyrus  Stouffer,  to  recover  a  certain  in- 
clined plane  located  at  Mt.  Vernon,  Pa. 


On  the  trial,  before  Ewing,  J.,  the  plaintiffs' 
evidence  was  to  the  following  effect :  The  Char- 
lotte Furnace  Co.  owned  and  operated  an  iron 
furnace  at  Scottdale,  Westmoreland  County,  from 
1878  to  1883.  A  part  of  the  ore  used  in  this 
furnace  was  produced  from  what  are  known  as 
the  Mt.  Vernon  Ore  Mines,  about  six  miles  away 
from  the  furnace,  in  Fayette  County.  Cyrus 
Stouffer  owned  some  ore  lands  at  these  mines, 
and  on  March  5,  1881,  made  the  following  pro- 
position in  writing  to  the  plaintiffs,  which  was, 
the  same  day,  accepted : — 

I  agree  to  deliver  the  Charlotte  Furnace  Co.  3000  tons 
of  ore  at  rate  of  15  tons  per  day  at  mouth  of  pit  formerly 
worked  by  me,  and  placed  conveniently  for  loading  on 
cars  of  incline,  which  is  to  be  built  and  operated  by  them. 
The  price  of  this  ore  to  be  I2.50  per  ton  of  2240  lbs.  as 
weighed  on  scales  of  the  Greenlick  Narrow  Gauge  Rail- 
way Co.,  and  pa3rment  to  be  made  from  15th  to  20th  of 
each  month  for  previous  month's  shipments.  Twenty 
cents  per  ton  of  the  above  named  $2  50  to  be  retained  1^ 
them  and  paid  to  J.  R.  Stouffer — his  receipts  to  be 
acknowledged  as  payments  for  such  amount.  It  is  also 
understood  that  in  case  I  mine  more  ore  than  the  quantity 
above  specified,  I  have  the  privilege  of  selling  excess 
amount  to  other  parties,  after  giving  Charlotte  Furnace 
Co.  opportunity  of  purchasing  at  the  same  price  offered  by 
such  parties,  and  1  further  agree  to  pay  5c.  per  ton  for 
use  of  incline  and  tramway  on  all  ore  that  may  be  sold  to 
other  parties  than  Charlotte  Furnace  Co.  for  the  term  of 
four  years  from  this  date,  and  cash  advanced  for  labor  are 
to  be  made  on  ore  at  dump,  when  shipments  have  not 
been  made  as  above  specified. 

Cyrus  Stouffer. 

Accepted, 

Charlotte  Furnace  Company, 
By  G.  K.  Miles. 
Mt.  Vernon,  Pa.,  March  5, 1881. 

In  pursuance  of  the  terms  of  this  agreement, 
plaintiffs  purchased  the  material  and  built  the 
incline  from  the  **  Stouffer  Drifts"  to  the  Green- 
lick  Narrow  Gauge  Railway,  a  distance  of  about 
seven  hundred  and  fifty  feet.  It  was  completed 
in  July,  1 88 1. 

Plaintiffs  operated  the  incline  as  provided  in 
the  agreement  until  the  3000  tons  of  ore  had 
been  delivered.  This  was  in  April,  1882.  After 
that  date,  defendant  operated  the  inchne  during 
the  remainder  of  the  four  years,  and  paid  the 
plaintiffs  fiv^  cents  per  ton  for  the  use  of  it. 

At  the  expiration  of  four  years  from  the  date 
of  the  agreement,  plaintiffs  demanded  the  pos- 
session of  iheir  property,  but  defendant  refused 
to  re-deliver  it.  This  action  was  then  brought 
to  recover  it. 

A  witness  for  plaintiffs  testified  that  about  four- 
fifths  of  the  inclined  plane  was  on  the  land  of  D. 
H.  Pershing.  There  was  evidence  that  plaintiffs 
had  a  lease  of  that  land,  but  it  also  appeared 
that  defendant  had  a  subsequent  lease  of  the 
same  land.  Neither  lease  was  printed  in  the 
paper-book. 

At  the  conclusion  of  the  plaintiffs*  evidence, 
the  Court  directed  a  judgment  of  nonsuit,  which 


Digitized  by 


Google 


512 


WEEKLY  NOTES  OF  CASES. 


the  Court  in  banc  refused  to  take  off,  whereupon 
the  plaintiffs  took  this  writ  assigning  for  error 
the  entry  of  the  nonsuit,  and  refusal  to  take  off 
the  same. 

S.  L.  Afesiresat  {John  Boyle  with  him),  for 
plaintiffs  in  error. 

R,  H,  Lindsey  {George  D,  Howell  with  him), 
for  defendant  in  error. 

June  28,  1889.  The  Court.  The  nonsuit 
ordered  in  this  case  can  only  be  sustained  upon 
the  theory  that  the  plaintiff's  testimony  showed 
such  an  interest  of  the  defendant  in  the  inclined 
plane,  to  recover  which  the  action  was  brought, 
as  to  deprive  the  plaintiff  of  any  right  of  re- 
covery therefor.  After  a  repeated  and  most 
thorough  reading  of  the  testimony  we  fail  to  dis- 
cover such  evidence.  By  the  terms  of  the  con- 
tract between  the  plaintiff  and  defendant  the 
plaintiff  was  to  build  the  plane  at  its  own  expense 
and  the  testimony  shows  this  was  done.  It  was 
further  agreed  that  the  defendant  was  to  deliver 
the  ore  conveniendy  for  loading  on  cars  of  the 
incline,  which  was  to  be  operated  by  the  plaintiff. 
It  was  also  agreed  that  if  more  ore  than  3000 
tons  was  mined,  the  defendant  should  have  the 
privilege  of  selling  the  excess  to  other  parties,  and 
in  that  event  he  was  to  pay  five  cents  per  ton  to 
the  plaintiff  for  the  use  of  the  incline  and  tram- 
way for  the  term  of  four  years.  This  contract  is 
the  only  written  evidence  as  to  the  relation  of  the 
parties  to  the  incline  and  tramway,  and  so  far  as 
it  goes  it  certainly  is  altogether  inconsistent  with 
any  ownership  of  the  defendant  therein.  If  the 
defendant  was  to  pay  the  plaintiff  for  the  privi*' 
lege  of  using  it,  the  structure  cannot  be  regarded 
as  having  been  considered  by  the  parties  as  be- 
longing to  the  defendant,  but  precisely  the  oppo- 
site. In  point  of  fact  Stouffer  used  the  incline 
to  ship  ore  during  the  whole  of  the  four  years 
after  the  3000  tons  were  shipped,  and  it  is  to  be 
presumed  he  paid  the  contract  price  for  the 
privilege,  though  there  is  a  singular  lack  of  testi- 
mony on  this  subject.  After  the  four  years 
expired  the  plaintiff  undertook  to  take  possession 
of  the  structure,  but  the  defendant  refused  to 
allow  this  to  be  done,  and  hence  this  suit.  The 
defendant  now  claims  title  to  the  structure  and 
in  support  of  his  claim  alleges  that  he  became 
owner  by  virtue  of  the  right  which,  a  landlord 
succeeds  to  when  a  tenant  voluntarily  erects  fix- 
tures on  the  leased  premises  and  leaves  them 
there  when  he  leaves  the  premises.  Even  that 
right  is  subject  to  an  exception  in  favor  of  trade 
fixtures,  but  in  this  case  we  fail  entirely  to  discern 
the  relation  of  landlord  and  tenant  between 
these  parties.  There  was  evidence  that  the 
incline  was  erected  principally  on  land  of  D.  H. 
Pershing,  and  that  Pershing  had  made  an  article 
of  agreement  in  relation  to  the  use  of  the  land 


with  Everson,  Knapp  &  Co.,  who  had  assigned 
the  agreement  to  the  plaintiff.  We  are  not  per- 
mitted to  know  the  contents  of  this  paper  because 
it  is  not  printed  and  does  not  appear  on  the 
record,  and  yet  we  are  expected  to  pronounce 
upon  it.  If  the  case  of  the  plaintiffs  in  this  Court 
depended  upon  the  contents  of  this  paper,  we 
would  be  obliged  to  decide  against  them  for  want 
of  knowledge  of  the  paper,  but  as  they  have 
a  prima  facie  case  without  it,  and  the  paper  does 
not  purport  to  confer  any  right  upon  the  defend- 
ant, it  is  not  so  material  in  that  regard..  The 
defendant  however  has  shown  no  title  to  the  land 
upon  which  the  incline  was  built  so  far  as  we  can 
discover,  and  no  relation  of  landlord  and  tenant 
as  between  him  and  the  plaintiff. 

This  agreement  to  pay  for  the  use  of  the  in- 
cline is  inconsistent  with  any  ownership  therein 
on  his  part  even  if  he  were  landlord,  and  as  he 
had  a  right  to  the  possession  and  use  of  the  incline 
during  the  four  years  no  inference  of  an  abandon- 
ment of  it  to  him  arises  from  the  fact  that  the 
plaintiff  was  out  of  possession  at  the  time  its 
claim  was  made.  The  case  was  incompletely 
tried.  There  was  an  absence  of  evidence  which 
ought  to  be  in  it.  Only  the  plaintiff's  testimony 
was  heard.  The  agreement  made  by  Pershing 
though  given  in  evidence  is  not  printed.  An 
alleged  lease  to  Stouffer  is  referred  to,  but  was 
never  given  in  evidence  and  of  course  we  know 
nothing  about  it.  It  is  very  plain  to  us  that  it 
was  error  to  order  a  nonsuit  upon  the  state  of 
the  record  as  it  comes  to  this  Court. 

Judgment  reversed,  and  new  venire  awarded. 

Opinion  by  Green,  J. 

0.  K.  2. 


Jan.  '89,  374. 


Smith  V.  Tuit. 


May  I5»  1889. 


Wills — Testamentary  paper —  When  id  conirctct 
not  revocable  at  the  will  of  the  testator, 

A  testamentary  paper  devising  real  estate  to  a  devisee  in 
consideration  of  past  and  future  kindness  and  care,  and 
expressly  stating  that  the  devisee  is  to  have  immediate 
possession,  and  that  he  should  take  testatrix  with  him  and 
take  care  of  her  as  one  of  his  family,  is  an  agreement 
which  when  executed  is  not  revocable  at  the  will  of  the 
intended  testatrix,  and  therefore  in  an  action  of  ejectment 
brought  by  a  subsequent  grantee  of  said  testatrix  in  her 
lifetime  against  the  said  devisee,  in  possession,  the  said 
devisee  may  put  in  evidence  the  testamentary  paper,  with 
parol  proof  that  he  had  taken  possession  thereunder,  and, 
that  he  had  at  all  times  performed  his  part  of  the  contract, 
and  in  such  case  is  entitled  to  judgment 

Error  to  the  Common  Pleas  of  Fayette  County. 

Ejectment,  by  Belford  J.  Tuit  against  Laura 
E.  Smith,  for  a  certain  house  and  lot  in  New  Sa- 
lem, Pa. 
I     On  the  trial  the  following  facts  appeared : — 
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In  the  summer  of  1884  Sarah  Smith,  a  great 
aunt  of  Laura  E.  Smith,  went  to  live  with  said 
Laura  E.  Smith,  and  on  October  31,  1884,  exe- 
cuted a  will,  inter  alia^  as  follows  : — 

Second.  I  will  and  bequeath  to  LAura  E.  Smith,  all  my 
real  and  personal  property  of  whatsoever  kind  or  nature, 
including  houses  and  lot  that  I  purchased  of  William  M. 
Jones  in  town  of  New  Salem,  adjoining  lands  of  Jacob 
AUambn,  Caleb  Antram  and  others.  I  desire  that  the 
above  described  property,  after  the  settlement  of  all  my 
just  debts,  heretofore  mentioned,  shall  be  for  his  kindness 
and  care  toward  me  in  sickness  and  in  health,  in  watch- 
fulsess  and  care  during  all  my  natural  life,  and  at  my  de- 
cease the  aforesaid  property  shall  belong  to  the  said  Laura 
£.  Smith,  his  heirs  or  assigns,  with  idl  rights,  liberties, 
and  hereditaments,  for  ever  and  for  ever. 

Third.  It  is  my  will  and  desire  that  the  said  Laura  £. 
Smith  have  possession  of  my  house  on  first  day  of  Novem- 
ber, 1884,  and  he  take  me  with  him  and  that  he  take  care 
of  me  as  one  of  his  own  family.  And  lastly,  as  to  all  the 
rest,  residue,  and  remainder  of  my  personal  estate,  goods, 
and  chattels  of  what  kind  and  nature  soever,  I  give  and 
bequeath  the  same  to  Laura  £.  Smith,  his  heirs  or  assigns 
for  ever,  hereby  revoking  all  former  wills  by  me  at  any 
time  made. 

In  September,  1885,  Sarah  Smith  went  to  live 
with  Belford  J.  Tuit,  having  on  August  29, 1885, 
executed  to  him  a  deed  for  the  said  property  in 
New  Salem,  which  was  recorded  on  August  31, 
1885.  Sarah  Smith  was  alive  and  in  Court  when 
the  case  was  tried.  The  plaintiff  rested  his  claim 
upon  the  above  deed. 

The  defendant  made  the  following  offer : — 

**  We  offer  this  paper  [the  above  will],  being  a 
written  declaration  of  Sarah  £.  Smith,  to  be  fol- 
lowed by  evidence  that  under  this  paper  and  in 
pursuance  of  it,  the  defendant  in  this  case  took 
possession  of  the  property  now  in  dispute  and  is 
still  there,  and  that  Sarah  Smith  herself  moved 
into  the  premises  with  him,  in  pursuance  of  the 
intention  stated  in  this  paper,  and  there  re- 
mained for  a  long  time,  and  that  the  defendant 
has  at  all  times  performed  his  part  of  the  agree- 
ment indicated  in  this  paper.  Of  course  it  all 
goes  together.  Wc  don't  offer  this  paper  alone. 
This  paper  as  a  will  would  have  no  significance 
at  all,  but  we  offer  this  paper  as  the  declaration 
of  the  plaintiff's  grantor,  showing  that  she  had 
agreed  that  her  title  should  pass  from  her  at  her 
death,  the  paper  being  executory."  Objected  to. 
Objection  sustained  and  offer  rejected.  Exception. 

The  ^ourt  directed  the  jury  to  find  for  the 
plaintiff.  Verdict  accordingly  and  judgment 
thereon.  Whereupon  the  defendant  took  this 
writ,  assigning  as  error  the  refusal  of  his  offer, 
and  the  instruction  to  find  for  plaintiff. 

Edward  CampbelK^Hawell  &*  Reppert  with 
bim),  for  plaintiff  in  error. 

A,  D,  Boyd  {Morrow  &*  Hertsog  with  him), 
for  defendant  in  error. 

June  28,  1889.  The  Court.  By  the  terms 
of  the  paper  called  the  last  will  and  testament  of 


Sarah  Smith  she  devises  all  her  estate,  real  and 
personal,  to  Laura  £.  Smith,  and  expressly  states 
that  she  does  so  for  the  kindness  and  car.e  toward 
her  in  sickness  and  in  health,  **  and  care  during 
all  my  natural  life."  She  adds  that  it  is  her 
desire  that  Smith  shall  have  possession  of  the 
house  on  November  i,  1884,  and  take  her  with 
him  and  take  care  of  her  as  one  of  his  own 
family.  Without  anything  more  and  without 
possession  of  the  property  on  the  part  of  Smith 
and  performance  by  him  of  the  acts  mentioned 
in  the  will  to  be  done  by  him,  the  paper  in  ques- 
tion could  not  be  regarded  as  anything  more 
than  a  will  revocable  at  the  mere  pleasure  of  the 
testator.  But  the  offer  of  parol  proof  introduces 
other  facts  into  the  case,  and  as  these  were  re- 
jected by  the  Court  below  they  must  be  regarded 
as  true  for  the  purposes  of  this  case.  These  facts 
were  that  the  defendant,  the  devisee  named  in 
the  will,  took  possession  of  the  house  and  land 
in  dispute  under  the  will,  and  in  pursuance  of  it, 
and  that  he  was  still  there  at  the  time  of  the 
trial ;  that  the  testatrix  Sarah  Smith  moved  into 
the  premises  with  the  devisee  in  pursuance  of 
the  intention  stated  in  the  will  and  there  re- 
mained for  a  long  time,  and  that  the  defendant  at 
all  times  performed  his  part  of  the  agreement 
indicated  in  the  p)aper. 

The  offer  should  have  been  somewhat  more 
specific  and  stated  the  acts  which  the  defendant 
did  in  performance  of  his  part  of  the  agreement, 
but  as  it  does  allege  ad  actual  performance  it 
should  be  regarded  as  made  in  good  faith,  and 
therefore  as  fairly  raising  the  question  for  con- 
sideration. Viewed  in  that  light  the  question  is 
what  effect  is  produced  upon  the  testamentary 
paper  if  the  facts  offered  to  be  proved  are  true. 
It  has  long  been  held  that  such  a  case  is  not 
affected  by  the  Statute  of  Frauds,  because  the 
terms  of  the  agreement  are  put  in  writing,  to 
wit,  the  will,  and  this  is  a  sufficient  compliance 
with  the  requirements  of  the  statute.  (Brinker 
V.  Brinker,  7  Pa.  53.)  The  circumstance  that 
it  is  not  to  take  effect  finally  until  after  the  tes- 
tator's death,  will  not  prevent  a  specific  perform- 
ance during  the  life  of  the  testator  if  he  has  put 
the  other  party  to  the  agreement  in  possession  of 
the  land.  This  was  held  in  McCue  v.  Johnston 
(25  Pa.  306),  where  the  decree  was  only  refused 
because  there  was  no  provision  for  possession 
during  the  life  of  the  devisor  in  either  the  will 
or  written  contract,  and  no  sufficient  proof  of  a 
verbal  contract  for  such  possession.  But  in 
Johnson  v,  McCue  (34  Pa.  180),  the  same  will 
and  agreement  were  enforced  in  favor  of  the 
first  devisee  against  devisees  by  a  subsequent 
will,  on  the  ground  that  the  first  will  and 
agreement  must  be  treated  as  an  executed  con- 
tract which  the  devisor  was  not  at  liberty  to  dis- 
regard.   It  is  true  in  that  case  the  stipulation  of 
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the  devisee  was  expressed  in  a  written  paper,  but 
the  decision  of  the  question  as  to  how  the  will 
was  to  be  regarded  was  not  put  upon  that  ground, 
and  in  Brinker  v.  Brinker  the  devisee's  part  of 
the  contract  was  in  parol,  but  he  was  neverthe- 
less held  entitled  to  treat  the  will  as  a  contract 
and  not  as  a  will  and  to  have  specific  perform- 
ance. It  is  true  this  was  before  our  Statute  of 
Frauds  was  passed,  but  the  will  was  held  to  be  a 
sufficient  writing  to  -take  the  case  out  of  the 
statute  in  any  event.  In  McCue  v.  Johnston 
{suprd)^  the  Court  said,  **  In  point  of  fact  so  far 
as  the  instrument  by  which  the  conveyance  is  to 
take  place,  is  involved,  it  is  an  executed  con- 
tract on  condition  to  take  effect  at  the  time  spe- 
cified. A  devise  transfers  the  legal  estate  and 
not  an  equity  to  be  perfected  by  another  instru- 
ment. It  is  the  same  as  if  a  deed  had  been  exe- 
cuted to  take  effect  in  future  ^  only  that  the  com- 
mon law  incident  of  a  feoffment  forbids  the  free- 
hold remaining  in  abeyance  and  a  resort  must  there- 
fore be  had  to  a  devise  or  a  conveyance  under  the 
Statute  of  Uses."  It  isclear,  therefore,  upon  all  the 
authorities,  that  the  testamentary  character  of  the 
testator'sagreement  is  not  a  bar  to  relief  as  upon  an 
executed  contract.  The  difficulty  in  regard  to 
possession  by  thedevisee  during  the  lifetime  of  the 
devisor  is  removed  in  the  present  case  by  the  fact 
that  the  will  itself  provides  for  a  present  posses- 
sion to  begin  the  day  after  the  will  was  executed. 
Now  the  offer  of  proof  was  that  such  possession 
was  actually  taken  by  the  devisee,  and  that  he 
literally  complied  with  the  terms  of  the  will  by 
taking  the  devisor  in  with  him  and  keeping  her 
there  a  long  time,  and  that  he  performed  all  of 
his  part  of  the  contract  and  is  still  in  possession. 
The  only  practical  question  then  is,  can  he  be 
deprived  of  his  possession  because  the  contract 
is  contained  in  a  testamentary  paper.  Certainly 
not,  if  for  no  other  reason,  because  depriving 
him  of  his  possession  would  disable  him  from  the 
further  performance  of  his  contract,  for  which 
purpose  his  possession  is  indispensable  according 
to  the  terms  of  the  will  itself. 

We  think,  therefore,  the  learned  Court  below 
was  in  error  in  rejecting  the  offer  of  proof  by 
the  defendant. 
Judgment  reversed,  and  new  venire  awarded 
Opinion  by  Green,  J.  cl  k.  z. 


Jan.  '88,  86.  March  i8,  1889. 

Garey  v.  Woodward. 

Trespass — Plaintiff's  title^ Evidence  of^~Suf- 
ficient  to  support  action. 

A.  sued  B.  in  replevin  for  a  certain  large  quantity  of 
lumber,  and  wa^  put  in  possession.  Sub^quently  judg- 
ment was  entered  in  his   Cavor.    Some   time  after  A. 


brought  an  action  of  trespass  against  C.  for  lumber  taken 
and  sold  by  him.  A.  claimed  that  the  lumber  in  dispute 
was  part  of  the  large  quantity  replevied,  and  introduced 
evidence  to  show  that  C.  was  aware  that  he  claimed  thii 
lumber  by  the  same  title  as  all  the  rest.  C.  denied  the 
lumber  was  part  of  thikt  replevied,  and  maintained  that 
since  it  was  not  in  the  possession  of  A.,  trespass  would  not 
lie.  The  Court  charged  the  jury  that  unless  they  found 
that  the  lumber  in  dispute  was  part  of  that  replevied,  their 
verdict  must  be  for  the  defendant  : 

Held^  that  inasmuch  as  there  was  evidence  from  whidi 
the  jury  might  have  found  that  the  lumber  in  question  be- 
longed to  the  plaintiff,  whether  it  was  included  in  that 
replevied  or  not,  the  charge  of  the  Court  was  erroneous. 

Error  to  the  Common  Pleas  of  Sullivan 
County. 

Trespass  vi  et  armis,  by  W.  C.  Garey  against 
N.  K.  Woodward,  to  recover  damages  for  the 
conversion  of  11,941  feet  of  lumber. 

On  the  trial  the  following  facts  appeared :  W. 
C.  Garey  in  May,  1883,  issued  two  writs  of  re- 
plevin, directed  to  the  sheriff  to  replevy  66,500 
feet  of  hemlock  lumber  at  "Dushore  Switch." 
The  sheriff  returned  **  replevied  as  within  com- 
manded*' and  placed  Garey  in  possession. 
Judgment  was  entered  in  replevin  for  Garey,  the 
plaintiff.  (See  Seeley  v.  CJarey,  13  Out.  301.) 
Subsequendy  N.  K.  Woodward  took,  shipped, 
and  sold  1 1 ,941  feet  of  lumber  lying  about  100 
rods  from  **  Dushore  Switch,"  and  about  25  rods 
from  the  railroad.  This  suit  was  brought  to  re- 
cover the  value  of  this  lumber. 

The  plaintiff  claimed  that  the  lumber  in  con- 
troversy was  part  of  the  larger  lot  embraced  in 
the  action  of  replevin,  and  put  in  evidence  the 
record  of  that  suit.  He  also  offered  evidence  to 
show  that  the  defendant,  Woodward,  was  aware 
that  he  claimed  the  same  title  to  this  lumber  as 
to  all  that  was  replevied,  and  that  the  defendant, 
in  spite  of  this  knowledge,  removed  and  sold 
the  portion  now  in  controversy.  The  defendant 
on  the  other  hand  denied  that  the  lumber  in  dis- 
pute was  at  *'  Dushore  Switch,"  and  that  it  was 
among  the  lumber  replevied.  He  claimed , 
therefore,  that  not  being  in  possession  of  the 
lumber,  the  plaintiff  could  not  maintain  an  action 
of  trespass  against  him. 

The  plaintiff  requested  the  Court  to  charge, 
inter  atia^  as  follows : — 

(i)  **  That  under  the  contract  given  in  evi- 
dence in  this  case  between  O.  A.  Seeley  and  T. 
if.  Jordan,  the  sawing  timber  upon  the  tracts  of 
and  therein  mentioned  became  the  property  of 
Thomas  J.  Jordan  so  soon  as  the  bark  was  peeled 
therefrom.  And  by  the  sale  of  the  same  by 
Thomas  J.  Jordan  to  W.  C.  Garey,  then  Garey 
became  the  ownerof  the  same."  Answer,  **This 
we  affirm,  this  part  of  it." 

**  And  if  the  jury  believe  that  the  lumber  in 
controversy  was  manufactured  from  this  timber, 
then  the  plaintiff  is  entitled  to  recover  the  value 
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of  the  same  with  interest."  Answer,  *«  This  part 
of  it  we  do  not  affirm ;  for  as  we  have  already 
explained  to  you  there  is  no  evidence  in  this 
case  to  show  that  N.  K.  Woodward  was  a  tres- 
passer upon  any  possession  of  the  plaintiff,  unless 
it  is  shown  by  the  record  in  the  replevin  suit, 
and  by  transactions  which  occurred  after  he  took 
the  delivery  of  the  lumber  from  Seeley  at  Du- 
shore."     (Fifth  assignment  of  error.) 

The  defendant  requested  the  Court  to  charge, 
inter  aUa^  as  follows : — 

(2)  **  That  unless  the  jury  find  from  the  evi- 
dence the  lumber  in  controversy  was  a  part  of 
the  66,500  at  the  Dushore  Switch,  the  title  was 
not  adjudicated  in  the  replevin  suit  as  against 
the  defendant,  and  the  verdict  should  be  for  the 
defendant."  Answer,  **  This  we  .  affirm." 
(Seventh  assignment  of  error). 

Portions  of  the  charge  of  the  Court  to  the 
same  effect  formed  the  third  and  fourth  assign- 
ments of  error. 

Verdict  for  defendant,  and  judgment  thereon, 
whereupon  the  plaintiff  took  this  writ  assigning 
for  error  the  above  instructions  of  the  Court  to 
the  jury. 

E,  Af.  Dunham  and  Thomas  /,  Ingham^  for 
plaintiff  in  error 

ff,  F,  Maynard  and  Rush  J.  Thomson^  for 
defendant  in  error. 

June  28,  1889.  The  Court.  In  May,  1883, 
at  suit  of  present  plaintiff,  W.  C.  Garey,  against 
O.  A.  Seeley,  a  considerable  quantity  of  lumber 
was  replevied  by  the  sheriff  at  Dushore  Switch, 
and  delivered  to  plaintiff  in  the  writ.  Issue  was 
joined  on  a  plea  of  property  in  N.  K.  Wood- 
ward, defendant  in  this  suit,  and  the  cause  was 
so  proceeded  in  that  a  verdict  in  favor  of  the 
plaintiff  was  rendered  and  judgment  entered 
thereon.  That  judgment  was  afterwards  affirmed 
by  this  Court,  and  Carey's  title  to  the  lumber 
was  thus  established  (Seeley  v,  Garey,  109  Pa. 
301).  It  is  claimed  by  plaintiff  that  the  lumber 
in  controversy  in  this  suit  was  part  of  the  larger 
lot  embraced  in  the  action  of  replevin ;  but, 
whether  that  be  so  or  not,  the  evidence  tended 
strongly  to  show  that  his  title  thereto  was  the 
same  as  to  any  part  of  the  lumber  that  was  un- 
doubtedly replevied.  It  also  tended  to  prove 
clearly  that  the  defendant,  Woodward,  with 
knowledge  of  plaintiff's  title  to  all  the  lumber, 
removed  and  sold  the  portion  now  in  contro- 
versy. The  fact  that  he  took  it  and  converted 
it  to  his  own  use,  was  not  seriously  disputed ; 
but  his  contention  was  that  it  was  not  actually 
replevied,  and  therefore  an  action  of  trespass 
could  not  be  maintained  against  him.  At  best, 
this  defence  is  purely  technical  and  without 
merit ;  but  it  was  sustained  by  the  learned  Judge 
of  the  Common  Pleas,  and  he  accordingly  in- 


structed the  jury,  as  requested  in  defendant's 
second  point,  that  unless  they  found  from  the 
evidence  that  the  lumber  in  controversy  was 
part  of  the  66,500  feet  at  Dushore  Switch,  the 
title  was  not  adjudicated  in  the  replevin  suit,  as 
against  defendant,  and  their  verdict  should  be  in 
his  favor.  This  is  the  subject  of  complaint  in 
the  7th  specification.  Substantially  the  same 
instruction  is  complained  of  in  the  3d,  4th,  and 
5th  specifications.  The  case  was  thus  made  to 
turn  solely  on  the  question,  submitted  to  the 
jury  as  a  question  of  fact,  whether  the  lumber  in 
controversy  was  or  was  not  included  in  the  re- 
plevin suit.  In  that  wer  think  there  was  error, 
because 'there  was  evidence  from  which  the  jury 
might  have  found  other  facts  sufficient  to  war- 
rant a  verdict  in  fkvor  of  plaintiff.  The  evidence 
tended  strongly  to  prove  that  the  lumber  in  con- 
troversy was  part  of  a  larger  lot,  the  title  to 
which  was  in  plaintiff,  and  that  defendant  with 
knowledge  of  the  fact,  brought  home  to  him  in 
the  trial  of  the  action  of  replevin,  removed  and 
converted  to  his  own  use  the  part  now  in  contro- 
versy. If  the  jury  had  so  found,  as  they  might 
have  done  from  the  evidence,  their  verdict 
would  not  necessarily  have  been  for  defendant. 
Under  such  circumstances  a  demand  on  defen- 
dant for  the  lumber  would  have  been  an  idle 
ceremony. 

The  remaining  Specifications  are  not  sus- 
tained. The  last  clause  of  plaintiff's  first  point, 
the  refusal  of  which  is  complained  of  in  the  5th 
specification,  could-  not  have  been  affirmed  with- 
out qualification.  It  would  have  been  error  to 
do  so,  and  hence  the  Court  was  justified  in 
refusing  it. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded.     ' 

Opinion  by  Sterrett,  J.  s.  h.  t. 


Jan.  '89,397.  May  15,  1889. 

Blymycr  v.  Colvin. 

Writ  of  error — Mistake  of  Court — Practice 
— Usury, 

The  Supreme  Court  having  on  a  writ  of  error  awarded 
a  venire  facias  de  novo,  on  the  new  trial  it  appeared  that 
an  error  of  date  had  been  made  in  the  plaintiff  in  error's 
paper  book,  by  which  the  Supreme  Court  were  misled, 
December  24,  being  substituted  for  September  24.  The 
Court  below,  however,  refused  to  correct  this  error  and 
ruled  the  case  in  accordance  with  th^  previous  opinion  of 
the  Supreme  Court : 

Heldy  that  had  this  error  been  called  to  the  attention  of  the 
Supreme  Court,  the  opinion  would  have  been  modified  and 
judgment  entered  in  accordance  with  the  real  facts  of  the 
cai^e,  and  a  venire  facias  de  novo  was  issued  accordingly. 

A.  gave  a  judgment  note  to  B.  for  ^5000  which  was 
entered  up  September  24,  1879.  At  tDe  time  it  was 
agreed  that  A.  viras  to  pay  to  B.  I300  as  a  bonus  for  the 
money  loaned.    On  December  19,  1879,  A.  gave  to  B.  a 
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judgment  note,  not  entered  up,  for  I300,  being  the  amount 
of  the  bonus,  payable  in  three  instalments.  After  the 
pajrment  of  one  instalnient,  A.  gave  to  B.  a  mortgage  for 
^5000  in  satisfaction  of  the  judgment.  Afterwards  the 
two  remaining  instalments  of  the  bonus  were  paid.  In  a 
subsequent  suit  upon  the  mortgage : 

Heldy  that  the  payment  of  the  entire  usurious  bonus 
could  be  set  up  as  a  defence  pro  tanto. 


Error  to  the  Common  Pleas  of  Bedford 
County. 

Scire  facias  sur  mortgage  by  William  Colvin, 
assignee  of  Joha  H.  Brice,  against  John  F.  Bly- 
myer. 

The  facts  of  this  case  will  be  found  reported 
in  22  Weekly  Notes,  376.  In  tliat  case  the  Su- 
preme Court  held  that  the  entry  of  a  judgment 
was  conclusive  as  to  the  amount  of  said  judg- 
ment, and  that  credit  for  sums  paid  prior  to  such 
entry,  even  though  usurious,  could  not  be  al- 
lowed in  a  suit  upon  a  mortgage  given  in  satis- 
faction of  said  judgment.  A  venire  facias  de 
novo  was  therefore  awarded. 

Upon  the  second  trial,  before  Baer,  P.  J.,  it 
appeared  that  an  error  had  been  made  in  the 
paper  book  of  the  plaintiff  in  error,  by  which 
the  Supreme  Court  were  misled,  so  that  they 
assumed  that  judgment  as  above  was  entered  on 
December  24th  instead  of  September  24th,  as  it 
really  was,  and  that  the  amount  for  which  credit 
was  claimed  was  paid  after  the  entry  of  judgment, 
not  before  it. 

The  Court  charged  the  jury,  inUr  alia,  as 
follows:  **  We  need  not  inquire  whether  the 
Court  above  based  its  ruling  upon  the  fact  there 
appearing — the  payment  of  the  1 100  before  the 
entry  of  the  judgment — or  on  the  apparent  fact 
that  it  was  paid  before  the  judgment  was  marked 
satisfied,  because  we  are  not  a  Court  of  Error, 
but  that  Court  is.  It  can  supervise  our  rulings ; 
we  cannot  supervise  theirs. 

"[Therefore,  as  they  held  that  this  Court 
should  have  instructed  the  jury  that  the  defend- 
ant was  only  entitled  to  a  credit  for  two  payments 
made,  namely,  one  on  the  30th  of  January,  1880, 
and  one  on  the  ist  of  March,  1880,  of  Jioo 
each,  we  miist  and  now  do  instruct  you  that  the 
defendant  is  only  entitled  to  credit  for  the  two 
payments  of  J 100  each,  which  were  made, 
respectively,  on  the  30th  day  of  January,  1880, 
and  on  the  ist  of  March,  1880;  and  that,  after 
applying  these  credits  to  the  amount  appearing 
due  after  all  the  undisputed  credits  have  been 
allowed,  the  plaintiff  will  be  entitled  to  a  verdict 
for  such  sum  as  remains  unpaid,  interest  being 
computed  until  this  day.] 

*'  A  calculation  is  made  which  shows  a  balance 
of  1 1 85. 92.  The  plaintiff's  calculation  seems 
to  be  correct  on  the  basis  of  this  charge,  and 
your  verdict  must,  therefore,  be  for  the  plaintiff 
for  the  amount  found  to  be  unpaid,  which  is 
1185.92. 


**If  the  Supreme  Court  assumed  facts  which 
were  erroneous,  and  if  it  affected  their  ruling, 
the  defendant  will  have  a  standing  in  that  Court, 
on  motion  for  modification  of  its  decree,  though 
he  may  lose  his  case  here." 

Verdict  for  plaintiff  for  {185.92,  and  judg- 
ment thereon.  Whereupon  the  defendant  took 
this  writ  assigning  for  error  the  portion  of  the 
charge  given  above  in  brackets,  and  the  instruc- 
tion to  the  jury  to  find  for  the  plaintiff  as  above. 

Alexander  King^  for  plaintiff  in  error. 

John  Cessna  {Moses  A.  Points  with  him),  for 
defendant  in  error. 

May  27, 1889.  The  Court.  When  this  case 
was  here  before  (121  Pa.  582),  the  paper-book 
of  the  defendant  in  error  erroneously  stated  that 
the  judgment  on  the  original  I5000  bond  had 
been  entered  December  24,  1879,  and  the 
judgment  of  this  Court  was  founded  upon  the 
assumption  that  this  was  the  correct  date  of  its 
entry.  The  correction  of  this  error  places  the 
lioo  paid  December  23,  1879,  upon  the  same 
footing  as  the  succeeding  payments  of  jioo 
each,,  made  January  30  and  March  i,  1880, 
respectively. 

All  of  these  three  payments  were  made  after 
judgment  liad  been  confessed  on  the  original 
bond,  and  as  the  J300  note,  given  as  a  bonus, 
must  be  treated  as  a  device  to  evade  the  usury 
laws,  these  payments  upon  it  must  be  treated  as 
payments  upon  the  original  debt.  The  bond 
and  mortgage  were  given  for  the  same  debt  as 
the  judgment ;  the  transaction  was  a  mere  change 
of  securities  for  the  same  loan,  and  the  law  will 
apply  the  payments  of  usurious  interest  as  pay- 
ments upon  the  principal.  Had  this  error  of 
counsel  or  of  the  printer,  as  the  case  may  be, 
been  called  to  our  attention,  we  would  have 
modified  our  opinion,  and  entered  a  judgment 
in  accordance  with  the  real  facts  of  the  case. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Clark,  J.  s.  h.  t. 


July  '88,  181. 


ReifiTs  Appeal. 


January  24,  1889* 


Wills — Remainders — Vested   and  contingent — 
Life  estates — Act  of  February  24,  1SJ4, 

When  a  life-tenant  takes  an  estate,  giving  security  to 
protect  the  remainderman,  under  the  Act  of  February  24, 
.1834,  sect.  49  (P.  L.  82),  said  life-tenant  is  not  a  trus- 
tee, and  on  his  death  his  personal  representatives  must 
pay  over  the  whole  of  said  life  estate  without  any  deduc- 
tion for  expenses. 

When  a  testator  gives  personal  property  to  his  daughter 
for  life,  wiUi  remainder  at  her  death  to  her  child  or  chil- 
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dren  who  may  then  be  living,  or  their  issue,  and  in  default 
of  any  child,  or  issae  of  any  child,  then  to  his  surviving 
children,  the  interest  of  said  '*  surviving  children'*  is  con- 
tingent i^n  their  surviving  the  legatee  for  life. 

Appeal  of  Susanna  P.  Reiff  and  Letitia  P. 
Reiff  from  a  decree  of  the  Orphans'  Court  of 
Philadelphia  County,  in  the  matter  of  |he  ac- 
count of  S.  P.  Reiff  et  aL,  executors  of  John 
Reiff,  deceased. 

The  facts  of  this  case,  as  they  appeared  on  the 
audit  of  the  account,  and  the  opinion  of  the 
Court  by  Hanna,  P.  J.,  sustaining  the  excep- 
tions filed  to  the  adjudication,  are  fully  set  out  in 
the  report  of  the  case  in  the  Court  below,  sub  tit, 
Reiff's  Estate  (22  Weekly  Notes,  62). 

A  decree  having  been  entered  in  accordance 
with  the  above  opinion,  Susanna  P.  and  Letitia 
P.  Reiff  took  this  appeal,  assigning  for  error  the 
decree  of  the  Court  as  above. 

Joseph  W.  Hunsicker  (with  whom  were  WiU 
Ham  Z.  Wagner  and  George  M,  Wagner),  for 
appellants. 

The  testator  meant  by  his  *'  surviving  chil- 
dren,*' those  who  were  living  at  the  time  of  his 
death. 

Johnson  v,  Morton,  10  Barr,  245. 

Buckley's  Admrs.  v.  Reed,  3  Harris,  83.' 

Ross  V.  Drake,  I  Wr.  373. 

King  V.  King,  i  W.  &  S.  205. 

Reed  v.  Buckley,  5  Id.  ^17. 

Patterson  v.  Hawthorne,  12  S.  &  R.  1 1 2. 

Manderson  v,  Lukens,  li  Harris,  31. 

Kelso  V.  Dickey,  7  W.  &  S.  279. 

Hopkins  v.  Jones,  2  Barr,  69. 

Etter's  Estate,  1 1  Harris,  381. 

Womrath  v.  McCormick,  I  Smith,  504. 

McGill's  Appeal,  1 1  Id.  46. 

Provenchere's  Appeal,  17  Id.  463. 

McClure's  Appeal,  22  Id.  414. 

Mull  V,  Mull,  31  Id.  393, 

Chess's  Appeal,  6  Norris,  362* 

Ringe  v.  Kellner,  3  Out  460. 

Penncck  v.  Eagles,  6  Id.  390. 

Muhlenberg's  Appeal,  7  Id.  587. 

Reed's  Appeal,  3  Crum.  215. 
It  is  clear  that  the  party  acting  as  trustee  was 
entitled  to  commissions. 

Luken's  Appeal,  47  Pa.  St.  356. 

Biddle's  Appeal,  3  Wkekly  Notes,  326. 
/.  Warner  Goheen  (with  whom  were  Gilbert  JR, 
Fox  and  Gilbert  J?.  Fox,  Jr,),  for  appellees. 

February  4,  1889.  The  Court.  We  affirm 
this  case  upon  the  opinion  of  the  learned  Presi- 
dent Judge  of  the  Cotut  below. 

The  decree  is  affirmed  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 


Per  Curiam. 


L.  L.,  jr. 


Common  l^iitm. 


C.  P.  No.  2.  June,  1889. 

Specht  V.  Pennsylvania  R.  R.  Co. 

Negligence  —  Arrest  of  Judgments-Joinder  of 
common  law  action  for  injuries  and  statutory 
action  by  parent  for  loss  of  a  child — Evi- 
dence— Evidence  that  the  defendant  company 
commenced  to  ring  bells  upon  trains  approach' 
ing  crossing  after  the  accident  occurred — 
Measure  of  damages. 
Sur  rule  for  a  new  trial. 
The  facts  are  sufficiently  set  out  in  the  opinion 

of  the  Court. 

David  W.  Sellers  and   Gavin  W.  Hart,  for 

the  rule. 

George  S,  Graham,  contra. 

July  25,  1889.  The  Court.  Henry  Specht, 
the  plaintiff  in  this  case,  while  driving  his  horse 
and  wagon  across  the  track  of  the  defendant's 
railroad,  on  the  first  of  October,  i886,  was 
struck  by  the  locomotive  of  a  passing  train  and 
very  severely  injured.  His  child,  a  boy  of  about 
four  years  of  age,  who  was  in  the  wagon  with 
him  at  the  time  of  the  accident,  was  thrown 
from  it  under  a  coal  pile.  The  case  was  tried 
before  a  jury,  who  have  found  a  verdict  in  favor 
of  the  plaintiff  for  twenty  thousand  dollars. 
The  statement  of  the  plaintiff's  demand  filed  sets 
forth, /«/^r  a/ia :  "The  plaintiff  and  his  child 
were  violently  thrown  therefrom  to  the  ground 
and  sustained  injuries  of  the  following  nature 
and  character,  to  wit,"  and  after  describing  the 
injuries  of  the  plaintiff,  adds : — 

**  His  child  was  greatly  bruised  about  the  head 
and  body  and  has  since  died  from  the  injuries 
received." 

The  defendant  moves  in  arrest  of  judgment 
upon  the  ground  that  the  action  for  personal  in- 
juries to  the  plaintiff  and  the  action  for  damages 
resulting  from  causing  the  death  of  the  child  are 
improperly  joined. 

The  plaintiff  moves  to  amend  his  statement  by 
striking  from  it  all  claim  for  damages  arising 
through  the  death  of  the  child.  Upon  the  trid 
of  the  case  all  evidence  as  to  what  were  the  in- 
juries to  the  child  was  excluded  and  the  jury 
were  instructed  that  they  were  not  trying  its 
case.  Nothing  whatever  was  before  them  con- 
cerning the  child  except  as  it  was  incidental  to 
the  accident  to  the  plaintiff.  No  harm  there- 
fore was  done  to  the  defendant  by  this  alleged 
informality  in  the  statement,  and  it  would  be 
unjust  to  the  plaintiff,  and  a  loss  of  public  time, 
to  stay  the  proceedings  because  of  it.    The 
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amendment  is  allowed  and  the  motion  in  arrest 
of  judgment  is  refused.  (Ganzer  v,  Fricke,  7 
P.  F.  Smith,  316 ;  South  Easton  r.  Reinhart,  13 
Weekly  Notes,  389.) 

The  defendant  also  moves  for  a  new  trial  upon 
the  grounds,  inUr  alia,  that  the  Court  erred  in 
admitting  testimony  as  to  the  custom  of  the  rail- 
road company  in  blowing  its  whisdcs,  and  that 
the  damages  are  excessive. 

At  the  place  where  the  accident  occurred  there 
was  no  street  opened,  but  there  was  a  crossing 
which  had  been  used  by  the  public  for  a  number 
of  years.  A  well-defined  roadway  led  up  to  it 
and  over  the  railroad.  The  defendant  company 
had  recognized  it  as  a  public  crossing  by  laying 
planking  between  the  tracks  at  the  place,  and  by 
leaving  an  opening  between  the  fences,  which 
above  and  below  ran  along  the  tracks  on  each 
side.  Evidence  was  admitted  to  show  that  be- 
fore the  accident  no  whistle  was  blown  or  bell 
rung  by  trains  of  the  defendant  as  they  ap- 
proached the  crossing,  but  that  after  the  accident 
a  bell  was  rung  from  the  time  the  engine  left 
Tioga  Street,  the  first  street  above.  The  pur- 
pose of  this  offer  was  not  to  lead  the  jury  to  in- 
fer that  because  the  bell  was  not  rung  upon  other 
occasions  it  was  not  rung  upon  the  day  on  which 
the  accident  occurred,  but  to  show  a  recognition 
upon  the  part  of  the  defendant  of  a  duty  to  ring 
the  bell  for  this  crossing,  and  a  quasi  admission 
of  negligence  in  not  having  rung  it  upon  this  par- 
ticular occasion.  Like  testimony  has  been  ad- 
mitted with  the  approval  of  the  Supreme  Court 
in  a  number  of  cases.  (Railroad  Company  r. 
Mcllwee,  17  P.  F.  Smith,  311  ;  Railroad  Co.  v. 
Henderson,  i  Id.  315  ;  McKee  v.  Bid  well,  2^ 
Id.  224. 

The  plaintiff's  witnesses  had  testified  that  no 
whistle  was  blown  or  bell  rung  as  the  train  ap- 
proached upon  the  day  of  the  accident,  and  the 
evidence  offered  tended  to  show  negligence.  It 
was  therefore  properly  admissible.  The  plain- 
tiff was  a  man  forty- two  years  of  age.  His  right 
leg  was  broken  in  such  a  way  as  to  require  am- 
putation at  the  knee.  Three  of  his  ribs  were 
broken  and  the  pressure  upon  the  lungs  resulted 
in  pleurisy.  There  was  a  compound  fracture  of 
the  right  elbow,  so  that  it  is  permanently  injured, 
and  he  cannot  extend  his  forearm  or  rotate  the 
hand.  He  was  in  the  hospital  for  nine  weeks, 
and  was  attended  by  a  nurse  for  seven  weeks 
longer.  He  was  a  grocer.  According  to  his 
own  testimony  he  was  doing  a  business  of  about 
133,000  a  year,  and  was  earning  annually  from 
$3000  to  ^4000.  There  is  no  evidence  as  to 
what  the  expenses  of  his  illness  were,  and  the 
verdict  doubtless  represents  what  the  jury  be- 
lieved to  be  compensation  for  his  pain  and 
suffering  and  the  loss  of  earning  power.  There 
can  be  no  doubt  that  for  the  injuries  he  received, 


if  they  resulted  from  the  negligence  of  the  de- 
fendant without  contributory  negligence  upon  his 
part,  the  jury  would  be  justified  in  giving  a 
reasonably  large  sum  as  damages.  It  appears, 
however,  that  after  the  accident  the  plaintiff  sold 
his  store  and  the  whole  business  for  f  800.  In 
his  statement  filed,  in  which  he  claimed  both  for 
the  injuries  to  himself  and  those  to  his  child,  re- 
sulting in  its  death,  he  estimated  his  entire  dam- 
ages at  |2o,ooo.  It  is  believed,  therefore,  that 
substantial  justice  will  be  done  by  reducing  the 
verdict  to  J 15, 000. 

It  is  ordered  that  the  rule  for  a  new  trial  be 
discharged  upon  the  plaintiff's  filing  a  remittitur 
within  thirty  days  for  all  sums  over  and  above 
the  sum  of  115,000,  otherwise  rule  granted. 

Opinion  by  Pennypacker,  J.     .     j.  w.  t. 


©rpljaiis'  (fl^uit 


Hacker's  Estate. 


May,  1889. 


Sale  of  real  estate  for  the  payment  of  debts — 
Purchase  by  administratrix  at  her  own  sale 
after  leave  of  Court  had —  When  administra- 
trix  surcharged  in  such  case  with  difference  of 
price  between  sum  at  which  she  purchased  and 
at  which  she  sold — Purchase  of  claims  against 
estate  by  accountant  at  less  than  face  value — 
When  they  enure  to  benefit  of  estate —  When 
set  aside  upon  the  entry  of  security — Practice, 

Sur  exceptions  to  adjudication. 

The  administratrix  of  W.  H.  Hacker,  de- 
ceased, was  directed  by  the  Court  to  sell  certain 
real  estate  of  decedent  for  the  payment  of  his 
debts,  and  leave  was  granted  to  her  to  bid  at  the 
sale  and  to  become  a  purchaser  at  a  sum  not  less 
than  $7000.  Subsequently  she  made  a  return 
of  sale  to  the  Court,  setting  forth  the  sale  to  her 
for  the  sum  of  J  7000  clear,  she  being  the  highest 
and  best  bidder,  whereupon  the  sale  was  con- 
firmed, and  the  clerk  of  the  Court  was  directed 
to  execute  a  proper  deed  to  her.  At  the  audit 
of  her  account  certain  claimants  asked  to  have 
the  administratrix  surcharged  with  the  sum  of 
I1950,  being  the  difference  between  the  price 
at  which  she  purchased  the  property  (I7000) 
and  the  sum  for  which  she  almost  immediately 
sold  Ihe  property  (JSpso)  to  another  purchaser. 
The  claim,  although  objected  to,  was  allowed  by 
the  Auditing  Judge  (Hanna,  P.  J.).  Exceptions 
01)  behalf  of  the  administratrix  were  filed  to  this 
allowance  and  also  to  the  awarding  of  but  a  pro 
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rata  dividend  oh  the  claims  of  creditors  pur- 
chased by  the  administratrix  at  fifty  per  cent. 

The  material  facts  are  set  forth  in  the  opinion 
of  the  Court,  infra, 
B.  F.  Fisher^  for  exceptant,  cited — 

Lewis's  Estate,  I  Chester  Co.  Rep.  313. 

Colgan  Estate,  Id.  359. 

Springer's  Appeal,  i  Smith,  342. 

NefT's  Appeal,  7  Id.  91. 

Cadwalader's  Appeal,  14  Id.  293. 

Annstrong's  Appeal,  18  Id.  409. 

Chambersbarg  Saving  Fund  Association's  Appeal, 
26  Id.  203. 

McBride-z/.  Daniels,  11  Norris,  332. 

Kollock  V.  Palmer,  5  Weekly  Notes,  474. 

O' Conner  v.  Weaks,  10  Id.  372. 
John  H,    Colion  and   William   W.   Weigley, 
contra,  cited — 

Story's  Eqttity,  322. 

Adains's  Equity,  161. 

Lewin  on  Trusts,  277,  474,  489,  490. 

Galbraith  v.  Elder,  8  Watts,  81. 

Hill  V,  Frazier,  10  Harris,  321. 

Grant  v,  Seitzinger,  2  P.  &  W.  525. 

Hammond's  Appeal,  23  Weekly  Notes,  59. 

Bunting's  Estate,  Id.  159. 

Rosen lirgcr*s  Appeal,  2  Casey,  67. 

Beeson  v.  Beeson,  9  Barr,  279. 

Baker's  Appeal,  5  Crumrine,  33. 

June  I,  1889.  The  Court.  By  obtaining 
leave  to  become  a  bidder  at  his  own  sale,  espe- 
cially where  the  estate  is  insolvent  or  the  parties 
interested  are  not  competent  to  act  for  them- 
selves, an  executor  or  administrator  does  not,  in 
the  smallest  degree,  lessen  his  duty — though  its 
performance  may  become  more  difficult — to  see 
that  the  highest  attainable  price  is  secured  before 
the  title  of  the  purchaser  is  permitted  to  become 
absolute.  Even  where  the  sale  is  made  under 
the  supervision  of  a  Master  appointed  by  the 
Court,  which,  perhaps,  should  always  in  such 
cases,  be  the  course  .pursued  (see  Campbell  v. 
Walker,  5  Vesey,  681-2),  great  liberality  will 
be  exercised  in  opening  the  biddings,  if  there  is 
a  probability  or  even  a  possibility  that  a  higher 
price  may  be  obtained,  where  a  trustee  acting 
under  an  authority  to  bid  is  the  purchaser  (Dun- 
das's  Estate,  16  Weekly  Notes,  458) ;  and  a 
fortiori  where  the  trustee  so  purchasing  is  also 
the  seller.  This  is  entirely  irrespective  of  all  con- 
siderations of  the  fairness  of  the  sale ;  and  it  may 
be  conceded,  therefore,  in  the  present  case  that 
the  accountant  acted  in  perfect  good  faith,  that 
the  price  which  she  offered  was,  in  the  opinion  of 
those  competent  to  judge,  a  good  one,  and  that 
nothing  which  she  said  or  did  discouraged  or 
was  intended  to  discourage  the  attendance  of 
other  persons  willing  to  give  a  larger  sum :  the 
fact  remains  that  so  soon  after  the  delivery  of 
the*  deed  to  herself  as  to  render  it  difficult  to  be- 
lieve that  the  negotiations  were  not  begun  before 
its  execution  or  even  before  the  confirmation  of 
the  sale,  she  resold  the  property,  at  an  advance 


of  more  than  twenty-eight  percent.,  to  one  with 
whom  she  had  been  in  communication  before  her 
application  for  leave  to  bid,  who,  as  she  then  had 
reason  to  believe,  was  willing  to  give  the  price 
at  which  she  subsequently  sold  to  her.  The 
estate  being  insolvent,  it  was  the  manifest  duty 
of  the  accountant  to  secure  this  advance  for  the 
creditors  of  whom  she  was  the  representative : 
she  certainly  cannot  be  permitted  to  retain  it  for 
herself.  It  is  the  well-settled  practice  to  set 
aside  an  Orphans'  Court  sale  upon  the  entry  of 
security  that  a  resale  will  result  in  an  advance 
of  at  least  ten  per  cent.  (Demmy's  Appeal,  7 
Wright,  i68 ;  Hay's  Appeal,  Hamilton's  Estate, 
I  Smith,  58):  and  this  may  be  done  even 
though  the  sale  has  been  confirmed  (Brown's 
Appeal,  18  Smith,  53).  So  long,  therefore,  as 
the  accountant  had  any  reason  to  suppose  that 
a  higher  price  could  be  obtained  than  what  she 
had  herself  offered,  she  should,  at  least,  have 
refrained  from  asking  the  confirmation  of  the 
sale,  and  duly  informed  the  Court  of  the  fact. 

It  is  true  that  in  Armstrong's  Appeal  (18  Smith, 
409),  it  was  held  where  the  wife  of  an  adminis- 
trator, who  had  made  sale  in  partition,  became 
the  purchaser  (she  being  one  of  the  heirs)  and 
subsequently  sold  at  an  advance,  that  he  was  not 
chargeable  with  such  advance  upon  the  settlement 
of  his  account.  But  there  the  sale  had  been 
confirmed  with  the  entire  acquiescence  of 
the  parties  in  interest,  all  of  whom  were  sui 
juris^  and  there  was  no  reason  to  suppose  that 
the  price  given  by  the  wife  was  not  the  highest 
one  that  could  be  obtained.  The  resale  was 
not  made  for  a  year  after  her  purchase.  The 
►withholding  of  information  upon  this  point  from 
the  Court  was  a  circumstance  which  clearly  dis- 
tinguishes the  present  case  from  Armstrong's 
Appeal,  and  brings  it  within  the  principles  so 
fully  referred  to  by  the  Auditing  Judge. 

That  the  purchases  by  the  accountant  of 
claims  against  the  decedent  for  less  than  their 
face  value  enure  to  the  benefit  of  the  estate  and 
not  of  herself,  is  no  less  clear;  and  in  the  ab- 
sence of  evidence  of  any  difference  in  this 
respect,  it  was  not  error  to  assume  that  no  more 
was  paid  in  one  case  than  in  another.  So  far, 
however,  as  what  was  thus  paid  did  not  exceed 
the  dividend  which  the  creditors  whose  debts 
were  extinguished  would  have  been  entitled  to, 
the  accountant  should  be  credited  with  the  en- 
tire sum,  and  not  a  mere  pro  rata  dividend. 
The  other  creditors  are  benefited  by  what  has 
been  done,  and  cannot  object  to  paying  for  it. 
ll)e  total  indebtedness  was  I9965. 88,  upon 
which  the  balance  for  distribution,  I3977.31, 
would  have  paid  a  dividend  of  not  quite  40  per 
cent.  This  would  have  given  to  the  creditors 
whose  claims  have  been  extinguished  (J4772. 46) 
about  $1900,  instead  of  $1384.02,  the  sum  ac- 
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tually  paid.  There  has  thus  been  a  gain  to  the 
remaining  creditors  of  more  than  $500. 

Deducting  the  sum  thus  paid,  J1384.02,  from 
the  balance  as  above,  I3997.88,  leaves  for  dis- 
tribution among  the  other  creditors,  I2593.86, 
which,  upon  the  balance  of  indebtedness,  J6195.- 
42,  will  pay  a  dividend  of  —  per  cent.,  which 
is  awarded  accordingly. 

The  exceptions,  other  than  the  6th,  are  dis- 
missed, and  the  adjudication,  modified  as  above, 
confirmed  absolutely. 

The  evidence  offered  in  support  of  the  appli- 
cation to  open  the  adjudication  could  not  have 
changed  the  result,  and  the  petition  was,  there- 
fore, properly  dismissed. 

Opinion  by  Penrose,  J.  w.  c.  s. 


Bird's  Estate. 


April  15,  1889. 


Dtcedtnf  s  estate — Discretionary  po-tter  to  wido7v 
as  guardian  to  apply  two  thousand  dollars 
towards  the  education  of  two  minor  children — 
Legcuy  held  not  to  be  adeemed  for  failure  of 
purpose^  although  testator  died  after  legatees 
had  reached  their  majority,  and  had  himself 
expended  money  on  their  education  during  Ms 
lifetime, 

Sur  exceptions  to  adjudication. 

Matthias  Bird,  the  decedent,  dibd  in  1887, 
and  by  his  will,  which  was  dated  in  1872,  pro- 
vided, inter  alia : — 

I  eive  and  bequeath  unto  the  guardian  of  my  daughter 
Ida  Rosa  Bird  hereinafter  named,  the  sum  of  one  thous- 
and dollars  to  be  expended  by  the  said  guardian  in  her 
discretion  in  the  education  of  my  said  daughter. 

I  give  and  bequeath  unto  the  guardian  of  my  son, 
Samuel  Bird,  hereinafter  named,  the  sum  of  one  thousand 
dollars  to  be  expended  by  the  said  guardian  in  her  dis- 
cretion in  the  education  of  my  said  son. 

I  appoint  my  wife,  the  said  Letitia  J.  Bird,  guardian  of 
our  minor  children,  the  said  Ida  Rosa  Bird  and  Samuel 
Bird. 

Upon  the  audit  of  the  account  of  Letitia  J. 
Bird,  the  executrix,  it  was  urged  in  behalf  of 
William  Bird  and  three  other  children  of  the 
testator,  residuary  legatees  under  his  will,  that 
the  above  legacies  had  failed  of  purpose  as  both 
Samuel  and  Ida  were  of  full  age  at  testator's 
death;  that  said  legacies  were  therefore  void, 
and  should  fall  into  the  residue. 

The  Auditing  Judge  (Ashman,  J.)  refused  to 
hold  that  the  legacies  were  adeemed  for  the 
reason  above  given,  but  found  that  Samuel  and 
Ida  were  entitled  to  them,  since  the  education 
of  a  person  does  not  necessarily  end  as  soon  as 
the  age  of  twenty-one  is  reached. 

To  this  finding  exceptions  were  filed  in  be- 
half of  William  Bird  et  al. 

IV.  Penn  Shipley^  for  the  exceptants. 


William  C,  Hannis,  Joseph  Parrish,  and 
Ellis  D,  Willicms,  for  the  accountant. 

April  ay,  1889.  The  Court.  The  view 
taken  by  the  exceptants  was  argued  by  their 
counsel  with  much  earnestness  and  ingenuity, 
but  we  fail  to  be  convinced  of  any  error  in  the 
conclusion  reached  by  the  Auditing  Judge. 
Testator  bequeathed  to  the  guardian  of  his 
daughter  Ida  and  his  son  Samuel  two  sums  of 
one  thousand  dollars  **to  be  expended  by  the 
said  guardian  in  her  discretion  in  the  education" 
of  his  said  daughter  and  son.  He  appointed  his 
wife  as  thdr  guardian. 

At  the  date  of  the  will,  in  1872,  testator's 
children  were  both  minors,  and  being  educated 
by  him.  He  died  in  1887,  at  which  time  they 
had  each  attained  lawful  age,  and  the  bequests 
for  their  education  remained  unaltered. 

Subsequent  to  the  date  of  the  will  testator  also 
executed  three  codicils,  in  neither  of  which  was 
any  revocation  of  the  legacies  nor  any  reference 
made  thereto,  and  two  were  executed  after  his 
children  named  reached  their  majority. 

It  is  now  contended  by  the  residuary  legatees 
that  the  legacies  being  given  for  the  education 
of  children,  who  long  since  attained  lawful  age, 
and  the  purpose  for  which  they  were  intended 
having  failed,  they  are  therefore  void,  and  fall 
into  the  residuary  estate.  And  furthermore,  as 
testator,  in  his  lifetime,  expended  a  certain  sum 
towards  the  education  of  liis  son,  the  legacy  for 
his  education  is  therefore  adeemed  pro  tanto. 

But  we  do  not  think  either  position  tenable. 
The  primary  intention  of  testator,  no  doubt,  was 
to  provide  a  fund  for  the  education  of  his  child- 
ren, to  be  expended  for  that  purpose  by  their 
mother,  their  guardian,  at  her  discretion.  If  he 
had  died  in  their  minority,  there  can  be  no 
doubt  she  would  have  been  entitled  to  receive 
the  legacies  either  in  her  own  right  absolutely  or 
as  guardian  for  her  minor  children.  She  and 
they  were  the  onfy  parties  interested,  the  re- 
maming  children  having  no  interest  therein. 

And  as  to  this  we  do  not  think  there  can  be 
any  doubt.  The  case  is  the  same  now  that  tes- 
tator survived  the  minority  of  his  children.  The 
legacy  is  not  direct  to  the  children  but  to  their 
guardian,  and  is  payable  either  to  her  or  to  them 
individually.  But  all  difficulty  upon  this  point 
is  removed  by  the  agreement  of  the  widow,  that 
the  legacies  be  awarded  immediately  to  her 
children.  They  are  the  only  parties  in  interest, 
and  we  cannot  conceive  that  the  other  residuary 
legatees  are  at  all  concerned. 

The  entire  subject  is  fully  discussed  and  well 
disposed  of  by  the  Auditing  Judge,  and  without 
further  addition  to  what  is  said  by  him,  the  ex- 
ceptions are  dismissed  and  adjudication  con- 
firmed. 

Opinion  by  Hanna,  P.  J.  w.  l.  s. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


321 


Weekly  Notes  of  Cases. 


Vol.  XXrV.]     FRWA  Y,  SEPT.  6, 1889^      [No.  19. 


Jan.  '89,  414.  May  3,  1889. 

Lake  Shore  and  Michigan  Southern  Ry. 
Co.  V.  Franz. 

Railroads — Negligence — Crossings  —  Contribu* 
tory  negligence — Stop^  looky  and  listen —  Open 
safety  gates — Damages  .^Practice. 

A  person  driving  in  the  streets  of  a  city  approached  a 
bfoad  street  upon  which  several  railroad  tracks  ran  side 
by  side.  The  safety  gates,  located  in  accordance  with 
a  city  ordinance,  were  up  and  no  watchman  or  flag- 
man was  posted.  The  party  before  driving  across  the 
tracks  stopped,  looked,  and  ifstened,  but  saw  or  heard 
nothing  save  a  hand-car  on  ona  of  the  tracks,  which  passed 
along  rapidly  as  he  paused.  The  view  of  the  track  on 
whidi  this  car  passed  was  blocked  in  both  directions  by 
cars  standing  on  the  track  next  adjacent  to  it,  extending 
over  into  the  street.  The  party  toen  proceeded  to  cross 
but  did  not  pause  again  to  stop,  look,  and  listen  before 
attempting  to  pass  the  track  the  view  of  which  was  ob- 
structed as  above.  While  crossing  it  his  team  was  struck 
by  another  hand- car.  In  a  suit  brought  by  him  against 
the  railroad  company  to  recover  for  personal  injuries  sus- 
tained in  consequence : 

Heidi  that  the  question  whether  or  not  the  plaintiff  had 
been  gnilty  of  contributory  negligence  was  for  the  jury, 
and  tluit  it  was  not  error  for  the  Court  to  refuse  to  award 
a  compolsory  nonsuit. 

In  a  case  such  as  that  above  noted  the  mere  fact  that 
the  safety  gates  were  open  did  not  exempt  the  plaintiflf 
from  the  obligation  to  .«itop,  look,  and  listen  before  attempt- 
ing to  cross,  but  such  fact  was  undoubtedly  some  evidence 
of  negligence  on  the  part  of  the  defendant,  and  the  Con  it 
had  a  right  in  its  charge  to  comment  on  that  fact  and  to 
instruct  die  jury  that  its  tendency  certainly  was  to  give  to 
the  plaintiff  the  impression  that  the  crossing  was  safe  and 
thereby  blunt  the  edge  of  his  caution.  The  instructions 
of  the  Court  in  the  present  case  were  held  in  substance 
and  as  a  whole  to  conform  to  the  principles  above  laid 
down. 

In  the  above  case  the  Court  charged  the  jury  as  to  the 
measure  of  damages  without  using  the  word  **  compen.<ia- 
tk>n/'  and  instructed  them  that  tney  might  consider  {he 
pain  and  suffering  the  plaintiff  '*  had  undergone  and 
might  undergo  in  Sie  future."  The  idea  of  compensation 
was,  however,  clearly  in  the  Judge's  mind  and  was  fairly 
brought  before  the  jury,  in  the  enumeration  of  the  elements 
of  damage  they  should  award,  in  answer  to  a  point.  The 
Court  also  expressly  limited  the  damage  for  pain  and 
suffering  to  that  "  already  experienced  and  likely  to  be  yet 
experienced:" 

Held,  that  as  a  whole  the  instructions  of  the  Court 
though  open  to  criticism  contained  ^no  substantial  error. 

Error  to  the  Common  Pleas  of  Erie  County. 
Case,  by  Albert  Franz  against  the  Lake  Shore 


&  Michigan  Southern  Railway  Co.,  to  recover 
damages  for  personal  injuries  to  the  plaintiff 
alleged  to  have  been  caused  by  the  negligence  of 
the  company  defendant. 

On  the  trial,  before  Gunnison,  P.  J.,  the 
facts  appeared  to  be  as  follows : — 

Parade  Street  is  one  of  the  main  thoroughfares 
in  the  city  of  Erie,  and  extends  north  and  south. 
The  tracks  of  the  L.  S.  &  M.  S.  R.  R.  extend 
east  and  west,  and  cross  Parade  Street  at  grade. 
Here  the  defendant  has  several  tracks,  two  main 
tracks  and  three  sidings.  At  this  point  Parade 
Street  is  also  crossed  by  the  tracks  of  the  P.  &  E. 
R.  R.,  two  or  three  in  number,  the  P.  &  E. 
tracks  being  immediately  south  of  defendant's 
tracks.  All  of  these  tracks  of  both  companies 
run  side  by  side  and  form  one  system  or  belt  of 
tracks.  The  space  between  the  different  tracks 
is  seven  feet  and  two  inches,  and  that  is  all  the 
distance  there  is  between  the  north  track  of  the 
P.  &  E.  R.  R.  and  the  south  track  of  the  defen- 
dant. 

On  the  morning  of  November  21,  1884, 
Franz  started  to  walk  north,  on  Parade  Street, 
going  to  his  work.  He  saw  Decknor,  a  neighbor, 
driving  down  the  same  street  with  a  horse  team 
and  double  wagon.  Franz  got  into  the  wagon 
and  sat  pn  the  seat  with  Decknor,  and  Decknor 
drove  slowly  down  Parade  Street.  When  they 
had  arrived  at  the  tracks  of  the  P.  &  E.  R.  R., 
and  before  attempting  to  cross  the  tracks  of  the 
defendant,  Decknor  and  Franz  testified  that  they 
stopped  the  team  and  looked  up  and  down  these 
different  tracks  and  listened  to  ascertain  if  it  was 
safe  to  cross.  They  heard  no  train,  but  while 
fhey  stopped  a  hand -car  passed  going  east  on 
defendant's  main  track. 

Two  of  the  defendant's  side  tracks  are  on  the 
south  side  of  the  main  tracks,  and  at  this  tinie 
both  of  these  side  tracks,  west  of  Parade  Street, 
were  occupied  with  box  cars  standing  thereon, 
and  one  of  these  box  cars,  on  the  siding  next  to 
the  south  main  track,  extended  over  into  the 
street  on  the  west  side.  Immediately  to  the 
north  of  these  side  tracks  runs  the  main  track  in 
a  straight  line  in  both  directions.  Owing  to  the 
cars  standing  on  the  track,  it  was  necessary  to 
approach  close  to  the  main  track  in  order  to  look 
up  and  down  it.  The  safety  gates,  located  in 
accordance  with  an  ordinance  of  city  councils, 
Were  up,  and  there  was  no  flagman  or  watchman 
at  the  crossing.  Not  seeing  pr  hearing  anything 
at  the  place  where  he  first  stopped,  Decknor  con- 
cluded it  was  safe  to  cross,  and  proceeded  to 
drive  his  team  over  the  defendant's  tracks.  Ac- 
cording to  plaintiff''s  testimony  the  team  was 
driven  at  a  walk,  but  according  to  defendant's, 
at  a  sharp  pace.  Decknor  did  not  stop  again 
before  attempting  to  cross  defendant's  main 
track.    Just  as  the  team  had  reached  the  defen- 
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dant's  main  track,  another  hand-car,  also  going 
east,  on  which  were  eight  eraployfeof  the  defen- 
dant, came  down  the  south  main  track  and  ran 
violently  against  the  team. 

The  plaintiff's  testimony  was  to  the  effect  that 
the  car  was  running  at  the  rate  of  about  ten  miles 
an  hour,  and  that  no  warning  was  given  of  its 
approach.  The  defendant's  testimony,  on  the 
contrary,  was  that  the  car  was  running  at  about 
half  that  speed,  and  that  as  soon  as  the  men  on 
it  saw  the  team  they  called  out,  put  on  brakes, 
and  did  all  in  their  power  to  prevent  the  colli* 
sion.  When  the  accident  occurred  the  horses 
jumped  and  jerked  the  wagon  over  the  hand-car. 
The  driver  was  thrown  out,  the  wagon  was  upset, 
the  team  ran  away,  and  Franz  was  caught  under 
the  wagon  box  and  dragged  for  some  distance 
along  the  stone  pavement  and  received  serious 
and  permanent  injuries. 

At  the  close  of  the  plaintiff's  testimony  an 
application  by  defendant  for  a  nonsuit  was 
refused.  Exception.  (First  assignment  of  error). 

The  Court  charged,  inter  alia ^  as  follows: — 

"The  first  question  for  you  to  decide  is,  Was 
there  negligence  on  the  part  of  the  railroad  com- 
pany  or  its  employes?  Because  if  there  was  no 
negligence  on  the  part  of  them  the  plaintiff  is 
not  entitled  to  recover.  His  right  to  recover 
depends  on  the  accident  having  been  occasioned 
by  the  negligence  of  the  railroad  company  or 
its  employ^. 

**  It  has  been  shown  in  evidence  to  you  that 
there  is  an  ordinance  of  the  city  of  Erie  which 
requires  the  railroad  companies,  at  this  street,  to 
erect,  and  maintain  safety  gates.  These  gates 
should  be  operated  and  watched  at  all  times  when 
there  is  much  travel  across  the  tracks  on  the 
street.  At  such  times,  when  there  is  a  good  deal 
of  travel,  a  neglect  to  operate  the  gates  and  lower 
them  across  the  street  when  there  are  cars 
approaching,  would  be  negligence  on  the  paK  of 
the  railroad  company.  Whether  at  this  time  it 
was  negligence  in  not  having  the  gates  so  ope- 
rated, at  this  time  of  day,  depends  on  how  much 
travel  there  was  ordinarily  across  the  tracks  at 
that  time  of  day.  And  that  is  a  question  for  you 
to  decide.  I  cannot  say,  that  as  a  matter  of  law, 
it  was  negligence  in  them  not  to  have  the  gates 
in  operation  at  that  time.  It  is  for  you  to  decide, 
as  a  question  of  fact. 

<'  [If  at  that  time  there  was  considerable  amount 
of  travel,  then  the  fact  that  the  gates  were  up 
would  be  notice  to  the  plaintiff  that  there  was 
no  danger  in  crossing  the  track ;  it  would  be  an 
invitation  to  him  to  cross  the  track.  At  the 
same  time  it  would  not  excuse  him  from  exerci 
sing  due  care  in  approaching  and  crossing  the 
track,  and  finding  out  whether  or  not  there  were 
approaching  cars.  Because  the  fact — if  it  is  a 
(act,  that  the  railroad  company  were  negligent 


would  not  excuse  him  for  being  negligent.  He 
must  use  proper  care  in  crossing,  irrespective  of 
the  fact  of  whether  or  not  the  railroad  company 
used  care.]  .  (Third  assignment  of  error.) 

**It  is  also  the  duty  of  the  employ^  of  the 
company  to  give  some  warning  of  their  approach 
— 'riding  on  a  car — or  of  other  employ^  of  the 
company,  to  give  some  warning  of  the  approach, 
whether  by  lowering  the  gates,  or  a  watchman, 
or  crying  out. 

"  The  eight  men  on  this  car,  or  such  as  testify, 
tell  you  that  they  did  halloo  at  the  top  of  their 
voices.  The  plaintiff  tells  you  that  he  heard 
nothing  of  the  kind,  and  Mr.  Decknor  says  he 
heard  nothing  of  the  kind.  And  now  it  is  for 
you  to  say  whether  they  did  give  such  warning, 
and  whether  that  warning  was  sufficient  to  excuse 
them  from  any  negligence,  or  relieve  them  from 
the  imputation  of  negligence. 

*•  If  you  find  that  the  employ^  of  the  railroad 
were  guilty  of  negligence  it  is  your  duty  to 
inquire  whether  or  not  the  plaintiff  was  negligent ; 
for  if  he  was  guilty  of  negligence  which  contrib- 
uted to  the  accident,  he  cannot  recover,  no  mat- 
ter how  negligent  the  employfe  of  the  railroad 
company  were. 

**It  was  the  duty  of  the  plaintiff  to  use  care 
in  approaching  the  tracks,  to  stop  and  look  and 
listen  for  approaching  cars.  It  was  also  his  duty 
to  keep  such  lookout  as  was  reasonable  while 
crossinc:  the  track,  and  avoid  a  car  if  he  could, 
even  after  he  had  started  to  cross;  and  it  was  his 
duty  that  the  horses  should  be  driven  in  a  care- 
ful and  cautious  manner. 

"The  plaintiff  and  the  driver  both  say  they 
crossed  on  a  walk.  The  witnesses  on  the  other 
side  say  they  crossed  on  a  smart  trot,  and  that 
neither  the  plaintiff  nor  the  driver  was  looking 
towards  the  west,  and  paid  no  attention  to  the 
warning  given  them  by  those  on  the  car. 

"  These  are  circumstances  for  you  to  consider 
in  determining  whether  or  not  the  plaintiff  was 
himself  guilty  of  negligence. 

"If  you  find  for  the  plaintiff  on  this  point, 
and  find  that  the  railroad  company  were  negli- 
gent, and  that  this  accident  resulted  from  their 
negligence,  and  that  the  plaintiff  was  guilty  of 
no  contributory  negligence,  it  would  be  your 
duty  to  fix  the  amount  of  damages.  In  doing 
this  you  should  take  into  consideration  the  ex- 
pense of  his  sickness,  although  I  think  there  has 
been  no  evidence  given  of  the  amount  for  medi- 
cal attendance,  etc.  You  don't  know  what  that 
was.  You  should  take  into  consideration  the 
loss  of  wages  that  he  has  suffered  and  will  suffer 
during  his  life  in  consequence  of  this  injury. 

"  Upon  that  point  you  have  the  testimony  of 
witnesses  who  tell  you  how  much  he  earned  be- 
fore the  accident,  and  also  the  testimony  as  to 
how  much  he  has  been  able  to  earn  since  the 
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accident,  and  as  to  his  disability  to  work  now. 
In'  considering  the  amount  it  is  your  duty  to 
consider  the  probability  of  his  life.  Tables  of 
mortality  have  been  shown  to  you  which  show 
that  at  the  age  of  23,  when  he  was  injured,  the 
probability  of  life  was  40  years. 

**  Now  it  is  claimed  by  the  defendants  that 
although  the  plaintiff  was  injured  at  the  time  of 
this  accident,  yet  his  present  condition  is  not 
wholly  the  result  of  that  injury,  but  partially  the 
result  of  the  other  misfortune  which  he  has  had  ; 
this  hunch  on  his  back.  And  the  testimony  of 
the  physicians  as  to  whether  or  not  this  condi- 
tion was  produced  by  the  injury  or  the  hunch,*  is 
conflicting.  You  have  only  the  right,  in  con- 
sidering the  damages  you  should  award  him,  if 
anything,  to  consider  the  disability  that  resulted 
from  this  injury.  If  any  part  of  the  disability 
resulted  from  the  other  misfortune  that  he  has 
you  cannot  take  that  into  consideration  in  fixing 
the  damages. 

**  The  defendant  is  only  liable  for  the  injury 
caused  by  its  negligence,  and  for  no  disability 
that  was  caused  by  other  causes. 

**[You  have  also  the  right,  in  estimating  the 
damages,  to  consider  the  pain  and  suffering  that 
he  hsk  undergone  and  may  undergo  in  the  fu- 
ture."] (Fifth  assignment  of  error.)  "  Take  all 
these  matters  into  consideration,  and  I  need  not 
remind  you  that  it  would  be  improper,  in  con- 
sidering this  case,  to  be  influenced  by  any  con- 
sideration of  sympathy  for  the  plaintiff  or  preju- 
dice against  the  defendant  because  it  is  a  corpo- 
ration. You  will  do  justice  and  what  is  right 
between  the  parties,  irrespective  of  their  condi- 
tion of  poverty  or  wealth,  or  anything  of  the 
kind.  A  corporation  has  the  same  right  to  jus- 
tice as  an  individual,  and  you  will  find  your  ver- 
dict «pon  the  evidence,  honestly,  as  between 
man  and  man." 

Plaintiff  requested  the  Court  to  charge,  ifUer 
aiia,  as  follows: — 

(i)  That  if  the  jury  find  from  the  evidence 
that  at  the  time  of  the  accident  the  safety  gates 
at  the  Parade  Street  crossing  were  up,  and  that 
no  warning  was  given  of  the  approach  of  the 
car,  then  the  plaintiff  had  a  right  to  presume 
that  the  track  was  clear ;  and  unless  the  jury  are 
satisfied  by  affirmative  evidence  that  the  plaintiff 
was  guilty  of  contributory  negligence,  the  plain- 
tiff is  entitled  to  recover.  Answer,  **  It  was  the 
duty  of  the  employes  of  the  railway  company  to 
give  timely  and  sufficient  warning  of  the  ap- 
proach to  the  street  crossing.  Whether  or  not 
in  this  case  there  was  such  warning  is  a  question 
for  the  jury.  I  cannot  say  that  the  fact  that  the 
safety  gates  were  open  on  the  occasion  of  the 
passage  of  the  hand- car  was  per  se  negligence. 
[If  the  jury  find  that  there  was  no  warning  given 
at  all,  the  plaintiff  had  a  right  to  suppose  that  the 
track  was  clear,  and  if  upon  crossing  the  accident 


resulted  from  the  negligence  of  the  defendant's 
employ^,  without  any  contributory  negligence 
upon  the  part  of  the  plaintiff,  he  is  entitled  to 
recover  in  this  suit,"]  Exception.  (Fourth  as- 
signment of  error.) 

Defendant  requested  the  Court  to  charge, 
inter  alia^  as  follows: — 

**  It  was  the  duty  of  the  plaintiff  to  stop,  and 
look,  and  listen  at  a  point  where  he  could  see 
the  main  tracks  of  defendant's  railroad,  and  his 
ffiilure  to  do  so,  his  own  evidence  showing  that 
th^re  was  such*  point,  the  tracks  running  straight 
both  west  and  east,  constitutes  contributory  neg^ 
ligence  on  his  part."  Which  was  overruled,  as 
follows:  Answer.  "The  plaintiff,  about  to  cross 
the  tracks  of  the  defendant,  was  bound  to  stop, 
look,  and  listen,  to  discover  whether  or  not 
there  was  danger  in  crossing,  from  approach- 
ing trains  or  cars.  If  he  did  not  do  so  he 
was  guilty  of  contributory  negligence.  If  the 
jury  find  that  upon  tracks  near  the  crossing 
there  were  cars  standing,  obstructing  the  view  of 
the  defendant's  main  tracks,  it  becomes  a  ques- 
tion of  fact  for  the  jury  whether  or  not  on  the 
occasion  of  this  accident  he  was  guilty  of  con- 
tributory negligence."  Exception.  (Second 
assignment  of  error.) 

Verdict  and  judgment  for  the  plaintiff  for 
$9000 ;  whereupon  defendant  took  this  writ,  as- 
signing for  error  the  refusal  to  grant  a  compul- 
sory nonsuit,  the  answers  to  above  points,  and 
the  portions  of  the  charge  included  within 
brackets. 

William  A,  Galbraith^  for  the  plaintiff  in  error. 
The  plaintiff  below  was  in  fault,  as  he  £siiled 
to  stop,  look,  and  listen. 

Penna,  R.  R.  Co.  v.  Beale,  73  Pa.  St.  50A. 

Penna.  R.  R.  Co.  v,  Ackennan,  74  Id.  265. 

McWilliams  v.  Keim,  22  Weekly  Notes,  372. 

Greenwood  v.  P.  W.  &  B.  R.  R.  Co.,  23  Id.  425. 
*  Ordinarily  the  existence  of  negligence  is  a 
question  for  the  jury,  but  when  the  facts  are  un- 
controverted  their  legal  effect  is  a  question  of 
law  for  the  Court. 

D.  L.  &  W.  R.  R.  Co.  V,  Cadow,  120  Pa.  559. 

P.  &  C.  R.  R.  Co.  V.  McQurg,  56  Id.  294. 

City  of  Erie  t/.  Magill,  loi  Id.  616. 
There  was  no  right  to  recover  for  pain  and 
suffering  plaintiff  might  undergo  in  the  future. 

Phila.  &  R.  R.  R.  Co.  v,  Adams,  89  Pa.  St  31. 

Penna.  R.  R,  Co.  v.  Allen,  53  Id.  276. 
'      Collins  V,  Leafey,  23  Weekly  Notes,  264. 

E,  A.  Walling  {John  P.  Vincent  and  ChoHes 
M,  Lynch  with  him),  for  defendant  in  error. 

There  was  no  obligation  to  stop,  look,  end 
listen  a  second  time. 

Penna.  R.  R.  Co.  v.  Garvey,  12  Out.  369. 
McWilliams  v.  Keim,  22  Weekly  Notes,  372. 

It  was  for  the  jury  to  determine  whether  plain- 
tiff did  his  duty. 

North  Penn.  R.  R.  Co.  ».  HeiUnan,  13  Wr.  60. 
Penna.  R.  R.  Co.  «/.  Ogier,  11  Casey,  60. 
Arnold  v,  Penna.  R.  R.  Co.,  5  Amer.  135. 
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The  charge  as  to  damages  was  substantially 
correct. 

June  28,  1889.  The  Court.  The  tes 
timony  on  behalf  of  the  plaintiff  was  to  the  ef- 
fect that  a  public  crossing  in  a  city  street  was 
partially  obstructed  by  standing  cars  (Pa.  R, 
R.  Co.  V.  Ackerman,  74  Pa.  265  j  Pa.  R.  R.  Co. 
V,  Horst»  110  Id.  226),  and  this  crossing,  the 
view  of  which  was  thus  obstructed,  was  ap- 
proached by  a  hand-car  at  the  rate  of  ten  miles 
an  hour,  noiselessly,  and  without  warning  of  any 
kind  until  the  collision  was  imminent,  and  that 
the  safety  gates  which  were  there  in  accordance 
with  the  requirements  of  the  city  ordinances, 
were  open,  and  thus  tended  to  mislead  the 
plaintiff.  This  evidence  made  a  clear  prima 
facie  case  of  negligence  for  the  jury.  A  non- 
suit therefore  could  only  be  granted  on  the 
ground  of  manifest  contributory  negligence  of 
the  plaintiff.  This  we  do  not  find.  There 
were  a  number  of  tracks,  and  the  evidence  is 
strong  that  the  plaintiff  stopped,  looked,  and 
listened  before  crossing  the  first.  It  might  still 
have  been  his  duty  to  stop  again  before  going 
upon  the  track  of  the  defendant  company  on 
which  the  collision  took  place,  but  the  evidence 
does  not  enable  us  to  say  so  as  a  matter  of  law. 
It  is  far  from  clear  that  the  place  where  plaintiff 
stopped  was  not  the  best,  or  that  there  was  any 
safe  place  for  a  second  and  better  view.  It  was 
proper  therefore  that  the  case  should  be  left  to 
the  jury,  and  the  nonsuit  was  rightly  refused. 

For  the  same  reasons  the  defendant's  first 
point  which  assumed  as  an  established  fact  that 
**  plaintiff's  own  evidence  showed  there  was  such 
a  point"  might  have  been  refused  entirely,  and 
the  qualified  answer  of  the  Court  did  defendant 
no  injury.  The  first  and  second  assignments  of 
error  are  therefore  not  sustained. 

The  third  and  fourth  assignments  have  given 
us  more  trouble,  and  on  these  points  this  is  a 
very  close  case.  Portions  of  the  charge  and  of 
the  answer  to  plaintiff 's  first  point,  especially  the 
phrases,  **  the  fact  that  the  gates  were  up  would 
be  notice  to  plaintiff  that  there  was  no  danger  in 
crossing  the  track ;  it  would  be  an  invitation  to 
him  to  cross  the  track,"  and  **if  the  jury  find 
that  there  was  no  warning  given  at  all  the  plain- 
tiff had  a  right  to  suppose  that  the  track  wa^ 
clear,"  are  certainly  erroneous  if  applied  to  the 
plaintiff's  conduct,  or  used  in  defining  to  the 
jury  the  standard  of  contributory  negligence. 
The  duty  to  stop,  look,  and  listen  is  absolute  and 
unyielding.  It  is  for  the  protection  of  the  train 
and  its  occupants  as  much  or  more  than  for  that 
of  travellers  on  the  highway,  and  no  amount  of 
negligence  on  the  part  of  the  defendant  can  ab- 
solve the  plaintiff  from  his  obligation.  The  fact 
that  the  safety  gates  were  up  did  not  and  could 


not  release  the  plaintiff  from  the  necessity  of  ob- 
serving the  imperative  rule  for  all  railroad  cross- 
ings. As  said  by  the  present  Chief  Justice  in 
the  closely  similar  case  of  Greenwood  v,  R.  R. 
Co.  (23  Weekly  Notes,  425),  a  plaintiff  "has 
no  right  to  omit  the  ordinary  precautions  when 
approaching  a  railroad  crossing  merely  because 
he  finds  the  gates  up." 

But  while  the  fact  that  the  gates  were  raised  is 
no  excuse  for  the  failure  of  a  plaintiff  to  stop, 
look,  and  listen,  yet  on  the  other  hand  it  is  some 
evidence  of  negligence  on  the  part  of  the  de- 
fendant. Its  tendency  is  certainly  to  give  the 
approaching  traveller  the  impression  that  the 
crossing  is  safe,  and  thereby  to  blunt  the  edge 
of  his  caution.  It  may  of  course  be  susceptible 
of  full  explanation.  As  said  in  Greenwood  v,  R. 
R.  Co.  (supra),  «*  machinery  of  all  kinds  is  liable 
to  get  out  of  order,  and  may  do  so  ju^  at  the 
critical  moment  of  the  approaching  of  a  train." 
But  unexplained  it  is  evidence  of  negligence, 
and  as  such  is  a  proper  subject  of  comment  in 
the  charge  of  the  Court.  I1ie  passages  already 
quoted  would  be  clearly  erroneous  as  applied  to 
the  plaintiff's  negligence,  but  they  would  equally 
clearly  be  correct  if  applied  to  the  negligence  of 
the  defendant.  They  must  be  examined  and 
judged  in  connection  with  their  immediate  con- 
text. The  passage  from  the  charge  that  the 
gates  being  up  was  an  invitation  to  cross,  follows 
immediately  after  a  refusal  to  say  that  it  was 
negligence  in  law,  and  a  reference  of  it  to  the 
jury  as  a  question  of  negligence  in  fact,  and  is 
followed  in  the  same  immediate  connection  by 
the  qualification  that  '<  at  the  same  time  it  would 
not  excuse  him  from  exercising  due  care  in  ap- 
proaching and  crossing  the  track,  and  finding  out 
whether  or  not  there  were  approaching  cars,"  and 
what  was  meant  by  due  care  is  defined  a  few 
sentences  farther  on,  by  the  instruction  that  it 
'*  was  the  duty  of  the  plaintiff  to  use  care  in  ap- 
proaching the  tracks,  to  stop,  and  look,  and 
listen  for  approaching  cars." 

The  answer  to  the  plaintiff's  first  point  is  very 
similar,  and  if  regarded  separately  may  also  be 
taken  as  applied  either  to  the  plaintiff's  or  the 
defendant's  conduct,  but  taken  with  its  context 
it  appears  to  apply  to  the  defendant,  and  this  is 
made  entirely  clear  by  the  unqualified  affirmance 
of  defendant's  third  point  that  the  fact  of  the 
gates  being  open  would  not  excuse  the  plaintiff 
from  the  duty  of  stopping  to  look  and  listen  be- 
fore attempting  to  cross. 

Taking  the  passages  as  a  whole  with  what 
preceded  and  followed,  though  the  distinction 
between  what  was  meant  to  define  the  plaintiff's 
own  duty  and  what  was  said  with  reference  to 
defendant's  negligence,  is  not  so  clearly  ex- 
pressed as  would  be  desirable,  yet  on  a  fair  sur- 
vey of  the  general  effect  we  cannot  say  that  it 
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did  not  give  the  jury  correct  instruction  as  to  the 
law. 

The  same  course  of  remark  is  applicable  to  the 
,  portion  of  the  charge  relating  to  {he  damages. 
The  fifth  error  complained  of,  is  the  charge  that 
the  jury  may  consider  the  pain  and  suflFering  the 
plaintiff  '<  has  undergone  and  may  undergo  in  the 
future."  The  expression  is  not  felicitous,  and 
there  is  a  notable  absence  throughout  the  charge 
of  the  word  compensation,  which  should  always 
be  made  prominent  in  cases  of  this  class.  (See 
remarks  on  this  subject  in  Collins  v,  Leafey,  23 
Weekly  Notes,  268-9.)  ^"^  ^^^  i^^si  ^^  com- 
pensation was  clearly  in  the  judge's  mind  and 
was  fairly  brought  before  the  jury  in  the  enume- 
ration of  the  elements  of  the  damages  they 
should  award  if  they  should  find  for  the  plaintiff. 
These  are  stated  by  the  learned  Judge  in  the  gen- 
eral charge  to  be  the  expenses  of  plaintiff 's  sick- 
ness»  the  loss  of  wages  he  has  suffered  and  will 
suffer,  and  the  pain  and  suffering  he  "  has  un- 
dergone and  may  undergo,''  and  in  the  answer 
to  plaintiff's  fourth  point,  where  the  pain  and 
suffering  are  expressly  limited  to  that  **  already 
experienced  and  likely  to  be  yet  experienced." 
Taking  all  this  together  the  idea  of  compensation, 
though  not  made  as  distinct  and  prominent  as 
is  desirable,  was  fairly  put  before  the  jury,  and  it 
would  be  hypercritical  and  unjust  to  separate  the 
single  phrase  '*  may  undergo"  from  its  context, 
and  say  that  it  gave  the  jury  an  unbridled  license 
in  the  ascertainment  of  the  damages,  or  left  them 
without  any  guide  at  all  as  in  R.  R.  Co.  v,  Ad- 
ams (89  Pa.  29),  and  Collins  v.  Leafey  (23 
Weekly  Notes,  264). 

Though  open  to  criticism  in  the  several  points 
reviewed,  the  charge  as  a  whole  contained  no 
substantial  error. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  l.  l.,  jr. 


Jan.  '89,  377.  May  22,  1889. 

Martin  v.  Frantz. 

Accord  and  satisfaction^-^  What  constitutes — 
Contribution  between  co-promisors —  When  Ua- 
HHty  not  affected  by  Statute  of  Limitations, 

An  agreement  to  accept  a  smaller  sum  in  satisfaction  of 
a  larger  one,  presently  dae,  is  without  consideration,  and 
caiihot  be  enforced ;  and  the  actual  acceptance  of  such 
smaller  sum  is  not  a  good  discharge  of  the  debt,  even  as 
accord  and  satisfaction. 

When  one  promisor  still  continues  liable,  and  is  com- 
pelled to  pay,  the  liability  of  thiJ  co-promisors  for  con- 
tribation  will  still  remain,  notwithstanding  they  may  be 
^charged  by  the  operation  of  the  Statute  of  Limitations 
from  their  liability  to  the  promisee. 

The  right  to  contribution  does  not  arise  directly  from 
the  original  instrument  of  joint  obligation,  but  from  the 


ecjuity  of  one  who  has  borne  more  than  his  just  share  of  a 
joint  burden ;  and  this  equity  having  once  arisen  between 
co-sureties,  neither  the  creditor,  the  principal,  nor  the 
death  of  a  party  can  take  it  away. 

C,  B„  and  M.  on  April,  1, 1879,  &^^  ^  ^^^^  to  E.  for 
I1400  payable  in  one  year,  for  money  loaned  to  C,  who 
paid  the  interest  regularly  until  April,  1885,  when  he 
failed  in  business.  On  April  i,  1886,  M.  paid  to  £.  I700, 
or  otie-half  of  the  note,  with  interest.  E.  subsequently 
indorsed  the  note  to  F.  who  brought  suit  against  the 
makers.  B.  pleaded  the  Statute  of  Limitations;  M.  set  up 
as  a  defence,  that  he  had  made  an  agreement  with  *£.  that 
if  he,  M.,  paid  his  one-half  of  the  note,  he  should  be 
released  from  any  liability  for  the  balance.  This  agree- 
ment E.  denied.  The  jury,  under  instructions  from  the 
Court,  rendered  a  verdict  in  favor  of  defendant  B.,  and 
against  C.  and  M.  : 

Held,  not  to  be  error;  the  alleged  agreement  being 
without  consideration,  either  by  way  of  advantage  to  the 
plaintiff,  or  disadvantage  to  defendant 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  Jacob  M.  Frantz,  against  John 
U.  Charles,  David  Martin,  and  B.  U.  Charles  to 
recover  the  balance  claimed  to  be  due  upon  a 
promissory  note  drawn  by  defendants  to  the 
order  of  John  B.  Eshbach,  and  indorsed  by  him 
to  plaintiff.  Pleas  non  assumpserunt^  payment, 
and  the  Statute  of  Limitations. 

Upon  the*  trial,  before  Livingston,  P.  J.,  it 
appeared  that  the  note  in  question,  for  ^1400, 
for  money  loaned  John  U.  Charles,  was  given 
by  John  U.  Charles,  David  Martin,  and  B.  U. 
Charles  to  John  B.  Eshbach  on  April  i,  1879, 
payable  in  one  year  from  date  with  5  J^  per  cent, 
interest.  John  U.  Charles  was  the  son-in-law  of 
Martin.  At  the  time  the  note  was  given  Martin 
said  that  at  the  end  of  the  year  he  would  pay  the 
note  himself  to  Eshbach,  and  that  his  son-in-law, 
John  U.  Charles,  would  then  owe  the  money  to 
him.  Martin,  however,  did  not  pay  the  note, 
and  it  was  carried  by  Eshbach  until  January  17, 
1888,  when  he  indorsed  it  to  Frantz,  the  plain- 
tiff. John  U.  Charles  paid  the  interest  regularly 
until  April,  1885,  when  he  failed^  In  March, 
1886,  Eshbach  and  Martin  met  and  had  a  con- 
versation about  the  payment  of  the  note.  Ac- 
cording to  plaintiff's  testimony  Martin  said  that 
he  would  pay  the  note  that  spring  if  he  possibly 
could,  but  tViat  he  wanted  to  see  B.  U.  Charles 
first.  According  to  Martin,  Eshbach  agreed  that 
if  Martin  would  pay  his  half,  he  would  release 
him  and  look  to  B.  U.  Charles  for  the  other  half. 
This  was  denied  by  Eshbach.  Upon  April  i, 
1886,. {770  was  paid  by  Martin  to  Eshbach,  and 
a  receipt  indorsed  **  for  I700  on  within  note,  and 
J70  interest  for  one  year  to  April,  1885." 

The  Court  instructed  the  jury  to  render  a  ver- 
dict in  favor  of  defendant,  B.  U.  Charles,  and 
charged,  inter  alia^  as  follows : — 

'*  It  is  claimed  here  by  defendants  that  there  is 
an  accord  and  satisfaction  in  this  case.    In  our 
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judgment,  accord  and  satisfaction  do  not  arise 
here,  are  not  presented  by  the  evidence  in  the 
case 

"What  was  David  Martin's  position?  He 
never  was  released  by  the  operation  of  the  Statute 
of  Limitations.  He  made  a  payment  just  before 
it  would  have  become  inoperative,  that  kept  it 
alive  as  to  him  for  six  years  longer.  It  required 
no  new  promise  to  bind  him.  At  the  time  he 
paid  the  half,  he  was  bound  for  the  whole.  Is 
there  any  other  relief  for  him  ?  He  might  have 
paid  the  whole  at  any  time  prior  to  the  time  he 
paid  the  ^770;  he  might  have  paid  it  all  thwi 
and  brought  suit  against  Charles  for  contribution. 

<*Take  David  Martin's  statement  as  entirely 
true,  and  we  believe  it  is  (though  contradicted 
by  Eshbach  as  to  releasing) 

**And  this  being  our  view  of  the  law,  we 
therefore  instruct  you  to  render  your  verdict  for 
the  plaintiff,  for  the  amount  of  his  claim,  the 
balance  of  the  note  with  the  interest  due  therepn 
— the  whole  amount  being  J861.70. 

*<  If  we  are  in  error  in  our  view  of  the  law, 
defendants  may  move  for  a  new  trial,  when  the 
case  may  be  argued  before  a  full  bench,  so  that 
the  error  may  be  corrected." 

Plaintiff  requested  the  Court  to  charge : — 

<*The  alleged  promise  or  agreement  testified 
to  by  David  Martin,  and  some  of  defendants' 
witnesses,  as  having  been  made  by  John  B.  Esh- 
bach, to  the  effect  that  he,  David  Martin,  was  to 
be  relieved  or  discharged  from  all  further  liabil- 
ity  on  the  payment  of  the  half  of  the  note  in 
suit,  being  based  on  no  valuable  consideration, 
is  not  binding  either  on  John  B.  Eshbach,  or 
Jacob  M.  Frantz,  the  plaintiff  in  this  case. 
Therefore  said  part  payment  is  no  defence  to  this 
suit  which  is  brought  to  recover  the  balance,  and 
the  verdict  of  the  jury  must  be  for  plaintiff  and 
against  David  Martin  and  John  U.  Charles." 
Affirmed, 

Defendants  requested  the  Court  to  charge : — 

"(i )  That  the  liability  of  David  Martin,  on  the 
note  in  controversy,  one  of  the  defendants, 
would  have  been  barred  by  the  Statute  of  Limita- 
tions, and  himself  relieved  if  he  had  not  made 
the  payment,  to  wit,  seven  hundred  and  seventy 
dollars,  on  April  i,  1886;"  and  **(2)  That  if 
the  jury  believe,  from  all  the  evidence,  that  at 
the  time  said  payment  was  made,  to  wit,  seven 
hundred  and  seventy  dollars,  on  April  i,  1886, 
the  distinct  understanding  and  agreement  was 
that  he  was  to  be  discharged  and  relieved  from 
all  other  liability  on  said  note,  then  he  is  relieved 
and  the  plaintiff  cannot  recover  against  him." 

Answer.  Defendants'  points  refused.  Six 
years  bars  recovery.  If  payment  had  not  been 
made  within  six  years  statute  would  have  been  a 
bar,  but  payment  was  made  within  six  years  and 
statute  did  not  become  a  bar,  but  continued  the 


note  as  to  him  for  six  years  more,  unless  he  was 
relieved  by  payment  or  otherwise. 

Verdict  for  plaintiff  for  {861.70  against  John 
U.  Charles  and  David  Martin,  and  judgment 
thereon.  Whereupon  Martin  took  this  writ 
assigning  for  error  the  portions  of  the  charge, 
and  the  answers  to  the  points,  supra, 

Philip  D,  Baker ^  for  plaintiff  in  error. 

William  H.  Wilson  (Andrew  M.  Franiz  with 
him),  for  defendant  in  error. 

June  a8,  1889.  The  Court.  It  is  too  well 
settled  to  admit  of  discussion  that  an  agreement 
to  accept  a  smaller  sum  in  satisfaction  of  a  larger 
one,  presently  due,  is  without  consideration  and 
cannot  be  enforced  (Brockley  v.  Brockley,  122 
Pa.  i),  and  the  actual  acceptance  of  such  sinaller 
sum  is  not  a  good  discharge  of  the  debt,  even  as 
accord  and  satisfaction.  (Mechanics'  Bank  v. 
Euston,  II  Weekly  Notes,  389.) 

It  is  clear,  therefore,  that  the  agreement  re- 
lied on  by  the  defendant  below  was  without  con- 
sideration in  the  way  of  benefit  accruing  to  the 
plaintiff,  and  it  must  fail  as  a  defence  unless  it 
imposed  some  burden  or  disadvantage  on  the  de- 
fendant. All  that  is  claimed  for  it  in  this  regard 
is  that  it  allowed  the  Statute  of  Limitations  to  run 
in  favor  of  the  co-surety,  B.  U.  Charles,  and 
thus  deprived  the  defendant  of  his  right  to  con- 
tribution. The  authorities,  however,  are  quite 
uniform  that  this  result  does  not  follow. 

*<The  right  of  action  for  contribution  does 
not  arise  until  payment  of  more  than  a  due  pro- 
portion, and  hence  the  Statute  of  Limitations 
does  not  begin  to  run  until  then,"  (De  Colyar 
on  Guaranties,  354,  Morgan's  Am.  ed.;  and  see 
Parsons  on  Contracts,  pp.  33-37^  and  cases 
there  cited.) 

The  precise  point  involved  here  has  been  ex- 
pressly decided  by  several  Courts  of  the  highest 
authority.  Thus  in  Peasleez'.  Breed  (10  N.  H. 
489),  one  of  two  joint  makers  of  a  note  was 
protected  against  the  holder  by  the  Statute  of 
Limitations,  while  the  other,  through  payments 
made  by  himself,  remained  liable. 

The  latter  having  paid,  was  held  entitled  to 
recover  of  the  former  his  share  for  contribu- 
tion, Parker,  C,  J.,  saying,  **  Weare  of  opinion 
that  the  plaintiff  is  entitled  to  recover  for  the 
amount  paid  after  the  period  when  no  action 
could  have  been  sustained  directly  against  the 
defendant  by  the  payee  of  the  note." 

In  Boardman  v.  Page  (11  N.  H.  438)  the 
rule  is  thus  stated:  <'When  one  promisor  still 
continues  liable  ....  and  is  compelled  to 
pay  ....  the  liability  of  the  co-promisors  for 
contribution  will  still  remain,  notwithstanding 
....  they  may  be  discharged  by  the  operation 
of  the  Statute  of  Limitations,  from  their  liability 
to  the  promisee." 
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In  Wood  V.  Leland  (i  Mete.  (Mass.)  387)  it 
was  said  by  Chief  Justice  Shaw,  *«  Defendants 
contend  that  as  they  could  not  be  held  responsi- 
ble to  the  obligee  after  the  year,  so  they  would 
not  be  liable  for  contribution  to  a  surety  after 
that  time.  But  the  Court  are  of  opinion  that 
the  Statute  of  Limitations  cannot  be  so  applied. 
It  may  well  be  admitted  that  the  Statute  of  Lim^ 
Stations  would  be  a  good  bar  to  an  action  by  the 
obligee  ....  but  the  rfght  of  action  by  the 
surety  for  contribution  does  not  accrue  at  the 
breach  of  the  bond,  but  upon  his  payment  of 
the  money  pursuant  to  that  breach." 

And  in  Camp  v.  Bostwick  (20  Ohio  St.  347) 
it  was  held  that  the  right  to  c6ntribution  does 
not  arise  directly  from  the  original  instrument 
of  joint  obligation,  but  from  the  equity  of  one 
who  has  borne  more  than  his  just  share  of  a  joint 
burden,  and  "  this  equity  having  once  arisen 
between  co-sureties,"  says  McIlvaine,  J., 
"  neither  the  creditor,  the  principal,  the  Statute 
of  Limitations,  nor  the  death  of  a  party  can  take 
it  away." 

It  is  thus  clear  on  the  authorities  that  whatever 
rights  of  contribution  plaintiff  in  error  may  have, 
arise  out  of  his  payment  of  more  than  his  due 
proportion  of  the  joint  obligation ;  and  will  date 
from  such  payment,  entirely  unaffected  by  the 
fact  that  the  Statute  of  Limitations  has  barred  any 
direct  liability  of  his  co-surety  to  the  creditor. 

The  agreement  relied  on  being  therefore  with- 
out con^deration,  either  by  way  of  advantage  to 
the  plaintiff  or  disadvantage  to  the  defendant, 
was  not  a  valid  defence,  and  the  learned  Judge 
was  right  in  directing  a  verdict  for  plaintiflL 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  h.  c.  o. 


May  '89,  9  &  10.  June  3,  1889. 

In  re  Roads  in  Londonderry  Township. 

Vaca/ion  of  roads — Report  of  viewers — Act  of 
June  13  y  1836 —  Time  for  actual  closing  of  road 
within  control  of  the  Quarter  Sessions  after 
report  of  viewers  in  favor  of  vacation. 

Viewers  appointed  under  the  Act  of  June  13,  1836,  to 
Tacate  parts  of  a  public  road,  reported  that  the  road  had 
become  useless,  dangerous,  inconvenient,  and  burden- 
some* and  should  bevacated*  and  further  '*  that  said  va- 
cation shall  take  effect  from  the  time  when  the  Pennsylva- 
nia Railroad  Company  shall  have  completed,  ready  for 
use,  including  approaches  thereto,  an  overhead  bridge 
over  the  tracks  of  its  road,"  etc.  The  Court  below  set 
aside  the  repent  as  conditional,  and  therefore,  illegal  and 
invalid : 

Held^  to  be  error.  The  record  was  regular  on  its  face, 
and  the  report  was  not  conditional  in  the  objectionable 
sense  of  Road  in  Lathrop  Township  (84  Pa.  126)  and 
Road  in  CHara  Township  (87  Id.  356). 

There  is  a  substantial  distinction  between  proceedings 


to  open  a  road  in  the  first  instance,  and  those  to  vacate  an 
existing  road  because  it  has  become  useless,  inconvenient, 
or  bordensome.  The  latter  is  usually  a  proceeding  with 
two  branches,  the  closing  of  the  old  way,  and  the  opening 
of  a  new  one  in  its  stead.  It  is  of  practical  importance 
that  the  first  branch  should  not  be  proceeded  witn  so  far 
in  advance  of  the  second  as  to  leave  the  public  even  for  a 
brief  interval  without  any  road  at  alL 

The  provision  of  section  24,  of  the  Act  of  June  13, 
1836,  that  "  whenever  the  whole  or  any  parf  of  a  road 
$hail  be  changed  or  supplied,  the  same  shall  not  be  shut 
up  or  stopped,  until  the  road  laid  out  to  supply  the  plac^ 
thereof  shall  be  actually  opened  and  made,"  necessarily 
implies  an  interval  of  time  between  the  decree  of  vacation, 
tad  the  order  to  dose  in  fact. 

In  cases  like  the  present,  the  direction  as  to  the  time  of 
actual  closing,  is  a  matter  under  the  entire  control  of  the 
Quarter  Sessions. 

Certioraris  to  the  Quarter  Sessions  of  Dauphin 
County. 

Petitions  were  filed  by  citizens  of  London- 
derry Township  asking  for  the  appointment  of 
viewers  to  vacate  parts  of  a  public  road  lying  be- 
tween Canal  and  Allen  streets,  and  between 
Allen  and  Northumberland  streets,  in  the  village 
of  Port  Royal. 

Viewers  were  appointed,  who  reported  in  each 
case  that  the  parts  of  the  road  sought  to  be  va- 
cated had  become  useless,  dangerous,  inconve- 
nient, and  burdensome,  and  should  be  vacated ; 
and  further  <<that  said  vacation  shall  take  effect 
from  the  time  when  the  Pennsylvania  Railroad 
Company  shall  have  completed  ready  for  use, 
including  approaches  thereto,  an  overhead  bridge 
over  the  tracks  of  its  road,  on  Burd  Street,  in 
said  township  and  village,  and  near  to  the  road 
hereby  vacated." 

Afler  the  filing  of  the  reports,  a  petition  was 
filed,  in  one  case  only,  for  a  revocation  of  the 
order  appointing  viewers.  No  exceptions  were 
filed,  nor  a  petition  for  a  review. 

The  Court  refused  to  confirm  the  reports,  and 
set  aside  the  proceedings,  Simonton,  P.  J.,  say- 
ing :— 

**  The  report  of  the  viewers  in  this  case  con- 
tains upon  its  face  a  fatal  error.  The  viewers 
report  that  they  are  of  the  opinion  that  the  road 
in  question  has  become  useless,  dangerous,  in- 
convenient, and  burdensome,  and  ought  there- 
fore to  be  vacated.  The  said  viewers  further  re- 
port that  said  vacation  '  shall  take  effect  from  the 
time  when  the  Pennsylvania  Railroad  Company 
shall  have  completed,  ready  for  use,  including 
approaches  thereto,  an  overhead  bridge  over  the 
tracks  of  its  road  on  Burd  Street  in  said  town- 
ship and  village  and  near  to  the  road  hereby  va- 
cated.' 

"This  leaves  the  finding  of  the  jury  condi- 
tional, and  renders  it  impossible  for  the  Court 
to  confirm  the  report  for  the  reasons  given  In  re 
Road  in  Lathrop  Township  (84  Pa.  State,  126)^ 
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In  that  case  the  condition  which  was  held  fatal  by 
the  Supreme  Court  was  in  the  decree  of  the 
Court  below,  and  not  in  the  report  of  the  view- 
ers, while  in  this  case  it  is  in  the  report,  but  the 
confirmation  of  the  report  would  carry  it  into 
the  decree,  and  we  think  that  the  cases  are  es- 
sentially parallel.  The  Supreme  Court  say: 
'  The  conditional  confirmation  suspends  the 
effect,  and  puts  the  record  and  effect  of  the  de- 
cree in  abeyance,  until  payment  of  the  damages, 
an  act  necessarily  done  in  pais.  .  .  ,  .  Now 
what  guide  has  the  clerk  for  entering 'the  whole 
proceedings  on  the  record  ?  Is  he  to  deternuijie 
the  fact  of  payment?*  So  here,  how  is  the  clerk 
to  determine  when  the  Pennsylvania  Railroad 
Company  shall  have  completed,  ready  for  use, 
including  the  approaches  thereto,  an  overhead 
bridge  from  the  tracks  of  its  road  as  provided  in 
the  conditional  report. 

<*  The  road  laws  certainly  make  no  provision 
for  such  a  conditional  finding  as  that  contained 
in  this  report,  and,  as  said  in  the  case  above 
cited  of  the  decree,  the  report  in  this  case  is 
therefore  illegal  and  invalid,  and  confirmation 
must  therefore  be  refused  and  the  proceedings  be 
set  aside.  See,  also,  In  re  Road  in  O'Hara 
Township  (87  Pa.  St.  356).'' 

Petitioners  then  took  this  writ  assigning  thi$ 
action  of  the  Court  for  error. 

Louis  W,  Hall  and  Francis  Jordan^  for  plain- 
tiffs in  error. 

The  cases  cited  by  the  Court  below  are  not  in 
point. 

Mill  Creek  Township  v.  Reed,  5  Casey,  195. 

The  viewers  were  authorized  to  report  as  they 
did  because  the  eighteenth  section  of  the  Act 
of  June  13,  1836,  relating  to  roads,  highways, 
and  bridges  (2  Purd.  Dig.  1501,  sec.  33),  au- 
thorizes viewers  to  change  and  vacate  **the 
whole  or  any  part  of  any  private  or  public  road 
which  may  have  been  laid  out  by  authority  of 
law,  whenever  the  same  shall  beconoe  useless, 
inconvenient  or  burdensome;"  and  the  24th 
section  of  the  same  Act  is  that :  <«  Whenever 
the  whole  or  any  part  of  a  road  shall  be  changed 
or  supplied,  the  same  shall  not  be  shut  up  or 
stopped  until  the  road  laid  out  to  supply  the  place 
thereof  shall  be  actually  opened  and  made."  (a 
Purd.  Dig.  1501,  sec.  38.) 

James  /.  Chamberlin^  for  defendants  in  error, 
relied  upon  the  cases  cited  in  the  opinion  of  th^ 
Court  below,  and — 

Newville  Road  Case,  8  Watts,  176. 

June  28,  1889.  The  Court.  The  learned 
Court  below  seems  to  have  felt  constrained  to  set 
aside  these  proceedings  because  the  findings  of 
the  viewers  were  conditional,  and,  therefore, 
illegal  and  invalid,  under  the  cases  of  Road  in 
Lathrop  Township  (84  Pa.  126),  and  Road  in 


O'Hara  Township  (87  Id.  356).  Both  of  these 
cases  were  decided  on  technical  grounds  and 
should  not  be  held  binding  except  where  the 
same  or  similar  technical  defects  exist.  Without 
adverting  to  minor  differences  between  those 
cases  and  the  present,  it  is  sufficient  to  note  the  ' 
substantial  distinction  between  proceedings  to 
open  a  road  in  the  first  instance,  and  those  to 
vacate  an  existing  road  because  it  has  become 
<<  useless,  inconyenieAt  or  burdensome.'*  The 
latter  is  usually,  as  in  the  present  case,  a  pro- 
ceeding with  two  branches,  the  closing  of  the  old 
way,  and  the  opening  of  a  new  one  in  its  stead. 
It  is  of  practical  importance  that  the  first  branch 
shouki  not  be  proceeded  with  so  far  in  advance 
of  the  second  as  to  leave  the  public,  even  for  a 
brief  interval,  without  any  way  at  all.  This  in- 
convenience has  been  guarded  against  by  the 
Act  of  1836  itself,  section  24  of  which  provides 
that  **  whenever  the  whole  or  any  part  of  a  road 
shall  be  changed  or  supplied,  the  same  shall  not 
be  shut  up  or  stopped,  until  the  road  laid  out  to 
supply  the  place  thereof  shall  be  actually  opened 
and  made." 

This  necessarily  implies  an  interval  of  time 
between  the  decree  of  vacation  and  the  order  to 
close  in  fact,  for  it  will  rarely  happen  that  the 
new  way  will  be  actually  constructed  until  it  is 
made  certain  that  the  old  will  be  vacated  and 
the  new  accepted  as  a  substitute. 

Examining  the  reports  of  the  viewers  in  the 
light  of  this  provision  of  the  statute,  we  do  not 
find  that  they  are  conditional  in  the  objection* 
able  sense  of  the  cases  cited.  The  finding  that 
the  road  '*  has  become  useless,  dangerous,  incon- 
venient, and  burdensome,  and  ought  therefore  to 
be  vacated"  is  certain  and  absolute,  and  the 
further  report  that  the  said  vacation  shall  take 
effect  when  the  overhead  bridge  on  Burd  Street 
shall  be  ready  for  use,  does  no  more  than  iden- 
tify the  new  road  which  is  to  be  substituted  for 
the  one  vacated,  and  put  into  express  words  the 
direction  as  to  the  time  of  actual  closing,  which 
would  otherwise  have  followed  as  an  implication 
of  law  from  the  section  of  the  Act  of  1836 
above  quoted.  This  is  a  matter  under  the  entire 
control  of  the  Court  by  withholding  or  post- 
poning the  issue  of  the  order  for  vacating  until 
satisfactory  evidence  is  presented  that  the  time 
fixed  alike  by  the  report  of  the  viewers  and  by 
the  statute  has  arrived.  There  is,  therefore, 
nothing  in  this  provision  of  the  reports  which 
affects  the  regularity  of  the  proceedings,  or  which 
need  prevent  the  confirmation  of  the  reports  and 
the  making  of  decrees  of  vacation  of  the  roads 
as  recommended  therein. 

It  is  not  intended  by  our  opinion  or  action  in 
these  cases  to  infringe  in  any  way  upon  the  dis- 
cretionary control  of  the  Court  below  over  pro- 
ceedings of  this  nature.    In  one  of  the  cases 
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there  were  no  exceptions  of  any  kind  filed  to  the 
proceedings,  and  in  the  other  no  formal  excep- 
tions but  only  a  petition  to  revoke  the  apix)int. 
ment  of  viewers.  The  learned  Judge  in  setting 
aside  the  proceedings  put  his  reasons  on  the 
record  formally  as  part  of  his  order,  and  the 
case  has  been  argued  by  counsel  for  both  appel- 
lant and  appellee  as  if  the  reasons  were  regularly 
before  us  for  review.  We  have  assumed,  there- 
fore, that  the  Court  as  well  as  the  parties  desired 
a  decision  on  the  case  as  thus  presented.  In 
reversing  the  orders,  therefore,  the  extent  of  our 
decision  is  that  the  proceedings  are  regular  on 
their  face  and  the  reasons  assigned  on  the  record 
for  setting  them  aside  are  not  legally  sufficient. 
If  any  other  objections  to  confirmation  exist,  the 
Court  as  to  them  will  be  entirely  untrammelled 
by  our  present  action. 

Orders  setting  aside  proceedings  reversed  and 
records  remitted  for  further  proceedings  accord- 
ing to  law. 

Opinion  by  Mitchell,  J.  h.  c.  o. 


Jan.  '86,  301.  April  19, 1887. 

Crosland  v.  Borough  of  Pottsville. 

Nuisance — Abatement  of—  Trespass — Drains — 
Boroughs. 

Wben  a  person  who  is  entitled  to  a  limited  right  in 
real  estate  under  a  grant  from  another  exercises  the  right 
in  excess  so  as  to  produce  a  nuisance,  the  grantor  may 
abate  the  exercise  of  the  right  to  the  extent  of  the  nui- 
sance. If  the  nuisance  cannot  be  abated  without  obstruct- 
ing the  right  altogether,  the  exercise  of  the  right  may  be 
entirely  stopped  until  means  have  been  taken  to  reduce  it 
within  proper  limits,  but  in  such  case  the  grantor  proceeds 
at  his  peril  and  takes  the  risk  of  being  able  to  snow  that 
the  thing  complained  of  was  in  fact  a  i^uisance.  If  he 
ens  in  judgment  he  is  answerable  in  damages,  and  if  a 
breach  of  the  peace  is  involved  he  is  Uable  to  indictment 
for  the  result 

C.  being  the  owner  of  real  estate  granted  to  ^.  the  right 
to  run  a  drain  across  his  premises  for  sur&ce  water  only. 

B.  made  the  drain,  running  it  under  a  street  and  subse- 
quently connecting  it  with  his  cesspool  and  that  of  other 
parties  whereby  a  nuisance  was  created  on  the  premises  of 

C.  In  order  to  abate  this  nuisance  C.  disconnected  the 
drain  on  his  premises  and  plugged  up  the  pipe,  whereby 
the  sewage  was  forced  up  into  the  street.  The  officials  of 
the  borough  thereupon  reconnected  the  drain  renewing 
the  nuisance  on  C.'s  premises,  and  C.  again  disconnectea 
the  same.  The  borough  officials  again  attempted  to  con- 
nect  the  drain,  C.  endeavored  peaceably  to  prevent  them 
and  was  thereupon  arrested  and  committed  to  the  lock-up. 
In  an  action  by  C.  against  the  borough  to  recover  dam- 
ages, the  Court  instructed  the  jury  that  C's  remedy  was 
against  B.  and  that  the  verdict  must  be  for  defendant. 
On  writ  of  error : 

held,  that  this  ini^truction  was  erroneous;  that  C.  had 
been  justified  in  the  course  he  had  pursued,  and  that  the 
bof  ongh  authorities  had  no  right  to  open  the  drain  through 
his  premises. 


Ne/d^fiirther,  that  the  borough  officers  should  properly 
have  turned  their  attention  to  B.,  who  was  the  offending 
party,  and  have  compelled  him  to  abate  the  nuisance 
which  he  had  set  up  and  maintained. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Case,  by  John  M.  Crosland  against  the  Borough 
of  Pottsville,  to  recover  damages  for  injuries  to 
his  property  and  person. 

On  the  trial,  before  Pershing,  P.  J.,  the  fol- 
lowing facts  appeared  from  the  plaintiff's  evi- 
dence: In  1872  D,  P.  Brown  who  owned  real 
estate  on  the  west  side  of  Centre  Street  in  the 
borough  of  Pottsville,  obtained  permission  from 
Crosland,  who  was  the  owner  of  a  lot  of  ground 
about  150  feet  below  Brown's,  but  on  the  east  side 
of  the  street,  to  run  a  drain  to  drain  his  surface 
water  only  through  the  latter's  premises  to  the 
3chuylkill  River.  It  appeared  that  no  sooner  had 
Brown  constructed  his  drain  down  through  and 
cro9s(ing  Centre  Street,  the  main  thoroughfare  of 
the  borough,  and  through  Crosland's  premises,  that 
he  not  only  connected  the  same  with  an  old  coal 
shaft  or  abandoned  mine  working  about  forty 
feet  deep,  that  he  was  using  as  a  cesspool,  but 
also  sold  rights  to  other  inhabitants  and  property 
owners  in  his  neighborhood  to  connect  their 
draitis  with  the  one  so  constructed  by  him. 

Crosland  subsequently  built  a  row  of  frame 
dwelling  houses  on  his  premises.  Brown's  drain 
running  directly  through  the  basement  or  cellar 
of  one  of  them.  These  dwellings  were  rented 
from  time  to  time  by  Crosland  and  occupied  by 
his  tenants.  As  early  as  1875  Crosland  dis- 
covered that,  instead  of  the  drain  being  used  for 
drainage  of  surface  water  only,  as  agreed  upon 
between  him  and  Brown,  it  was  used  as  a 
sewer  or  drain  for  Brown's  cesspool  and  also  as  a 
drain  for  Brown's  neighbors.  The  tenants  of 
the  dwellings  also  made  complaint,  and  on  May 
26 J  1880,  after  Crosland  had  exhausted  ^very 
remedy  known  to  him  to  disinfect  his  dwellings 
and  make  them  habitable,  and  after  having  ver- 
bally notified  Brown,  he  served  a  written  notice 
on  Brown  to  cut  off  and  remove  his  drain  or 
sewer  altogether.  Brown  paid  no  attention  to 
these  notices.  Crosland's  dwellings  became  per- 
meated with  noisome  sewage  and  cesspool  smells 
from  this  drain. 

On  May  10  or  13,  1881,  almost  a  year  af^er 
the  first  and  six  weeks  after  the  second  notice  to 
Brown,  Crosland  dug  down  about  eleven  feet 
from  the  curbstone,  on  the  west  side  of  the  street, 
and  disconnected  the  pipe  that  led  to  his  premi* 
ses,  secured  the  disconnected  ends  by  plugging 
them  tightly  and  mailed  Brown  a  notice  of  what 
had  been  done.  The  result  of  this  was  that  the 
water  or  sewage  thereafter  oozed  or  was  forced 
up  on  the  street  at  the  point  where  Crosland  had 
disconnected  the  pipe.    It  remained  in  this  con- 
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dition  until  August  23,  1881,  when  the  borough 
at  the  instance  and  in  pursuance  of  notice  from 
Brown,  by  its  officials,  the  chief  burgess,  Joseph 
Derr,  and  supervisor  Dewald,  took  possession  of 
the  drain,  opened  it  up  at  the  point  where  Cpos- 
land  liad  disconnected  it,  put  in  new  pipe,  re- 
connecting it  with  Crosland*s  property,  and  thus 
again  draining  Brown'scesspool  and  filth  through 
and  over  Crosland*s  premises.  Two  days  after 
that,  August  25,  1881,  Crosland  again  cur  otf  the 
connection  at  the  curbstone  suid  plugged  up  the 
pipes. 

Nothing  further  was  attempted  by  the  boro^lg^ 
until  October  17,  1881,  when  the  borough  hands 
again  came  there,  dug  up  the  drain,  and  under- 
took to  again  reconnect  the  same  with  Crosland's 
premises.  Crosland  was  present  and  warned 
them  to  desist,  but  they  paid  no  attention  to  his 
warning.  He' therefore  resisted  this  invasion  of 
his  right  and  property  with  all  the  peaceable  means 
he  possessed,  but  committed  no  breach  of  the 
peace.  Finally  the  chief  of  the  borough  police 
appeared,  arrested  him  without  a  warrant,  and 
compelled  him  to  walk  a  long  distance  up  the 
main  street  of  the  town  in  his  custody,  refused 
bail,  took  him  to  the  borough  lock-up,  and  there 
confined  him  in  a  cell.  The  next  day  this  action 
was  brought  against  the  borough  to  recover  dam- 
ages. The  defendant's  evidence  contradicted 
that  of  the  plaintiff  in  many  particulars. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows:— 

<'  It  is  claimed  here  that  all  the  borough  did 
was  what  they  had  a  right  to  do,  and  what  they 
were  compelled  by  law  to  do,  in  order  to  carry 
out  the  duties  the  officers  owed  to  the  borough, 
and  to  the  community.  It  is  alleged  here  by  the 
plaintiff  that  the  claim  for  damage  is  not  for  the 
condition  of  the  street,  nor  in  consequence  of 
the  flow  of  foul  water  on  the  street,  as  I  under- 
stand counsel  to  state,. but  because  the  borough 
turned  this  water,  as  they  claim,  upon  Mr.  Cros- 
land. [Mr.  Crosland,  whatever  his  grievance 
may  have  been  against  those  who  injured  him 
by  turning  foul  water  upon  him,  if  that  is  the 
fact,  whatever  right  he  might  have  to  sue  Colo- 
nel Brown  if  Colonel  Brown  violated  his  con- 
tract with  him,  he  would  not  have  any  more 
right  to  plug  up  the  pipes,  so  as  to  throw  foul 
water  on  the  streets,  than  he  would  have  to  pump  it 
from  a  reservoir  on  to  the  street,  if  he  had  a 
reservoir  of  that  kind  on  his  premises.  It  is  the 
thing  done,  and  not  the  way  it  is  done.  I  there- 
fore cannot  see,  it  is  not  made  plain,  how  he 
could  set  up  a  claim  against  the  borough  for  the 
condition  of  the  street,  when  that  was  brought 
about  in  consequence  of  his  own  act,  in  trying 
to  cut  off  the  water  from  his  own  premises.] 

*'  [Now,  upon  the  other  points,  we  say  that 
there  is  no  evidence  in  my  judgment  here  to 


show  that  Mr.  Crosland  sustained  any  damages 
by  the  connecting  of  these  pipes  on  the  23d  of 
August,  and  the  17th  of  October.  The  evidence 
has  not  shown  what  the  damages  were  that  he 
did  sustain.  It  is  not  claimed  that  his  property 
was  entered,  that  his  house  was  entered,  or  that 
any  actual  damage  was  done  to  his  real  estate. 
If  such  were  done,  it  is  not  shown  here,  and  it  is 
the  duty  of  the  party  claiming  damages  to  show 
what  the  damages  ^re,  and  the  extent  of  those 
damages.  It  seems  to  me  that  there  is  an  ab- 
sence of  evidence  here  for  the  jury  to  found  a 
verdict  upon.] 

*<  [Another  view  we  take  of  it  is,  that  this 
water  having  beeil  turned  on  the  street  by  Mr. 
Crosland,  thus  constituting  a  nuisance,  the  bor- 
ough authorities  had  a  right  to  restore  the  street 
to  the  condition  in  which  it  was  before  he 
plugged  up  the  pipes,  and  thus  threw  the  water 
upon  it,  and  in  the  exercise  of  their  rights  over 
the  streets  of  the  borough,  finding  them  in  this 
condition,  and  knowing  the  cause^  they  had  a 
right  to  niake  the  connection  of  the  pipes,  simply 
to  restore  the  street  to  the  condition  it  was  in 
before  it  was  interfered  with  by  Crosland,  not 
for  the  purpose  of  throwing  water  upon  hina, 
but  to  put  the  street  in  proper  condition,  the 
same  condition  in  which  it  was  at  the  time  that 
he  first  interfered  with  it  by  turning  the  water 
upon  it,  by  closing  up  the  pipes.] 

"  [In  view  of  the  complaints,  in  view  of  the 
undisputed  condition  of  that  street,  it  was  the 
bounden  duty  of  the  borough  to  abate  the  nui* 
sance,  and  they  had  the  right  to  put  the  street 
just  in  the  condition  it  was  in  before  the  nuisance 
was  created  by  plugging  up  these  pipes,  although 
the  effect  of  that  was  to  throw  the  water  where 
it  had  been  before,  where  Mr.  Crosland,  by  his 
agreement  with  Brown,  agreed  it  should  be — on 
his  premises.] 

**  [The  view  we  take  of  it  is  that  the  borough 
was  there  in  the  exercise  of  a  lawful  right. 
There  is  no  evidence  here  that  it  exercised  it  in 
any  other  than  a  lawful  manner.  So  far  as  any 
alleged  injury  to  real  estate  is  concerned,  they 
are  therefore  not  responsible  in  this  action  for 
damages.^ 

«*  [I  thmk  Mr.  Crosland  has  mistaken  his  rem- 
edy, mistaken  the  party  who  is  liable  to  him,  if 
he  has  been  injured  in  consequence  of  this  over- 
flow of  water.]  [The  borough  has  done  nothing 
more,  as  we  view  it,  than  to  put  the  street  in  the 
same  condition  that  it  was  in  before  Crosland 
interfered  with  it  by  closing  up  the  drain  causing 
the  nuisance.]  [Upon  the  whole  evidence  in  the 
case,  we  find  no  disputed  question  of  fact  to  sub- 
mit to  you.  Your  verdict  will  therefore  be  for 
the  defendant.*'  ] 

Verdict  accoidingly,  and  judgment  thereon. 
Whereupon  the  plaintiflf  took  this  writ,  assigning 
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for  error  the  portions  of  the  charge  given  above 
in  brackets,  with  the  instructions  of  the  Court  to 
the  jury  to  find  for  the  defendant. 

/.  W.  Moyer  dxAJohn  JV.  jRyon  (with  them 
W,  F.  Shepherd)^  for  plaintiff  in  error. 

The  defendant  in  error  had  no  power  to  abate 
this  nuisance  in  such  a  manner  as  to  deposit  filth 
on  the  plaintiff's  premises.  To  do  so  was  to  seize 
his  property  for  public  use  without  compensa- 
tion. 

Hangh's  Appeal,  6  Ont  44. 

Wood  on  Nuisance,  JJ  738,  752, 771. 

Gark  v,  Syracuse,  13  Barb.  32. 

Kirk  V.  NovUle,  1  T.  K.  124. 

Manhattan  Co.  v.  Van  Comes,  23  N.  J.  255. 

B.  &  P.  R.  R.  Co.  V.  Bapiist Church,  108 U.S.  317. 

Byrnes  v,  Cohoes,  67  N.  Y.  294. 

Bartable  v.  Syracuse  8  Hun,  587 ;  72  N.  Y.  64. 

Noonan  v,  Albany,  79  N.  Y.  475. 

Beach  v.  Elmira,  22  Hun,  158. 

Tield  V.  West  Orange,  37  N.  J.  Eq.  I20. 

Philadelphia  v,  Collins,  18  Smith,  122. 

Seifert  v.  Brooklyn,  2  Cent.  Rep.  135. 

RadcliflPs  Ex's  v,  Mayer,  4  N.  Y.  195. 

Dillon  on  Mun.  Corp.,  {  1051. 
R.  H,  Koch,  for  defendant  in  error,  cited — 

Haugh's  Appeal,  6  Out.  44. 

Borough  of  Butler's  Appeal,  i  Cent.  Rep.  594. 

Martm  v.  Riddle,  2  Casey,  415,  note. 

May  27,  1889.  The  Court.  After  the  ar- 
gument of  this  case;  it  was  assigned  to  our  late 
brother  Trunkev  for  an  opinion.  After  his 
death,  the  re-assignment  of  it  was  overlooked, 
and  hence  the  delay  in  entering  judgment. 

We  will  not  alter  into  any  ext^Kled  discus- 
sion of  the  case,  but  will  briefly  state  the  grounds 
for  the  judgment  we  now  enter.  As  the  jury  re- 
ceived binding  instructions  to  find  for  the  de- 
fendant, the  testimony  adduced  by  the  plaintiff, 
with  all  reasonable  inferences  to  be  drawn  there- 
from, must  be  taken  as  establishing  the  true 
theory  of  the  case  on  the  facts. 

We  assume,  therefore,  that  Crosland  gave  to 
Colonel  Brown  the  right  to  conduct  the  surface 
water  only,  from  his  premises,  through  this 
drain  into  the  Schuylkill  River;  that  after  the 
diain  pipes  were  put  down,  he  turned  into  it 
the  foul  matter  which  came  from  his  cesspool  and 
privy  vaults,  and  that  he  sold  a  similar  privilege 
to  others;  that  thereby  the  drain,  instead  of 
being  used  to  conduct  the  surface  and  mountain 
water  as  originally  intended,  was  converted  into 
a  common  sewer  which  caused  the  plaintiffs 
house  to  be  untenantable,  and  it  is  believed  un- 
healthy, and  thus  became  a  nuisance  which  the 
plaintiff  claimed  the  right  to  abate.  There  is 
testimony  also  that  the  privilege  given  to  Brown 
was  experimental  merely;  if  it  should  prove  un- 
satis&ctory,  Crosland  says,  he  had  the  right  at 
any  time  to  terminate  it.  The  privilege  must  be 
treated  therefore  as  a  mere  license,  which  it  was 
inCrosland's  power  to  revoke  at  his  pleasure.  It 


must  be  assumed  also  that  the  persons  who  were 
employed  to  adjust  these  pipes,  and  who  re-con- 
structed the  sewer  so  as  to  again  throw  its  con- 
tents upon  the  plaintiffs  premises,  were  acting 
upder  authority  from  the  borough,  and  were  di- 
rected to  do  just  what  was  done,  and  that  the 
borough  was  responsible  for  these  acts.  There 
is  abundant  testimony  to  justify  this  inference, 
no  matter  what  the  facts  may  have  been. 

The  drain  was  put  down  by  Brown,  for  his 
own  convenience ;  the  borough  had  nothing  to 
do  with  it,  but  as  it  was  laid  in  the  street  and 
suffered  to  remain,  and  the  borough  exercised 
its  authority  to  maintain  it,  we  may  infer  that 
it  was  originally  placed  there  by  permission,  or 
that  its  construction  was  afterwards  assented  to. 
Nor  had  Crosland  anything  to  do  with  the  drain 
beyond  yielding  his  assent  that  it  might  be  laid 
in  his  lots,  to  lead  from  the  street  to  the  river, 
and  to  conduct  the  surface  water.  It  conferred 
ot^ly  a  limited  right. 

When  a  person  who  is  entitled  to  a  limited 
right  exercises  it  in  excess,  so  as  to  produce  a 
nuisance,  it  may  be  abated  to  the  extent  of  the 
excess  (Barclay  v.  Commonwealth,  25  Pa.  503 ; 
Taggart  v.  Commonwealth,  21  Id.  527).  But  if 
the  nuisance  cannot  be  abated  without  obstruct- 
ing the  right  altogether,  the  exercise  of  the  right 
may  be  entirely  stopped,  until  means  have  been 
taken  to  reduce  it  within  its  proper  limits  (Wood 
on  Nuisances,  804;  Addison  on  Torts,  269; 
Cawkwell  v.  Russell,  26  L.  J.  Exch.  34 ;  Beard 
V.  Murphy,  37  Vt.  loi).  If  !Brown  abused  the 
privilege  which  had  been  given  him  by  using 
these  pipes  as  a  channel  for  noxious  and  offensive 
matter,  instead  of  surface  water,  and  thereby 
created  a  npisance,  Crosland  had  an  undoubted 
right  after  due  notice  to  go  either  upon  the 
premises  of  Brown,  or  his  own  premises,  and 
4bate  the  nuisance  by  stopping  up  the  drain, 
thereby  preventing  even  the  surface  water  from 
flowing  therein,  until  Brown  reduced  his  use 
thereof  within  the  proper  limits.  Of  course  a 
person  who  undertakes  to  abate  a  nuisance  pro- 
ceeds at  his  peril ;  he  takes  the  risk  of  being  able 
to  show  that  the  thipg  complained  of  was  in 
fact  a  nuisance ;  if  he  errs  in  judgment,  he  is 
answerable  in  damages,  and  if  a  breach  of  the 
peace  is  involved  he  is  liable  to  indictment  for 
the  result. 

But,  creating  no  breach  of  the  peace,  he  had 
a  right  to  abate  this  nuisance.  The  noxious 
matter  which  passed  through  the  drain  under  the 
rQad,  came  from  Brown's  premises ;  it  was  his 
(Brown's)  duty  to  convey  it  to  the  river,  or  to 
§ome  other  place  where  it  would  not  become  of- 
fensive and  injurious  to  the  public,  and  when  he 
received  notice  that  the  drain  was  obstructed,  it 
was  his  duty  to  stop  the  flow.  It  was  not  an  un- 
lawful obstruction  of  the  drain  which  caused  the 
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public  nuisance,  it  was  the  continued  use  of  the 
drain  by  Brown  after  he  knew  it  was  obstructed, 
that  caused  the  overflow  into  and  upon  the  high- 
way, and  for  this  Brown  was  responsible. 
Brown's  recourse,  if  he  had  any,  was  upon  Cros- 
land ;  he  had  no  right  to  discharge  the  sewer 
into  the  street.  The  borough  authorities  of 
Pottsville  had  no  more  right  to  open  up  the  sewer 
through  Crosland's  property  than  Brown  had ; 
their  attempt  to  do  so  was  wholly  without  au- 
thority, and  in  denial  of  the  legal  rights  of  Cros- 
land,  who  had  a  clear  right,  in  a  lawful  ^nd 
peaceable  manner,  to  protect  his  property 
against  the  unlawful  use  of  this  drain  by  Brown ^ 
and  against  the  unlawful  acts  of  any  other  per- 
son who  might  come  to  aid  in  perpetrating  this 
wrong  upon  him.  Brown  was  the  offending 
party,  and  the  officers  of  the  borough  should 
have  given  their  attention  to  him ;  they  shoul4 
have  obliged  him  to  abate  the  public  nuisance 
which  he  had  set  up  and  was  steadily  maintain* 
ing. 

We  decide  this  case  upon  the  force  ajid  effect 
of  the  plaintiffs  testimony,  adopting  his  theory 
of  the  case  as  the  correct  one ;  whea  it  comes  to 
be  tried  again  and  the  evidence  on  both  sides  is 
submitted  to  the  jury,  the  case  may  be  presented 
in  an  entirely  different  light.  The  Cour^  erred^ 
we  think,  in  submitting  the  case  to  the  jury  with 
binding  instructions  to  find  for  the  defendant. 

Judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Clark,  J.  s.  h.  t. 


Jan.  *89,45.  April  30,  1889. 

Erie  Boot  and  Shoe  Company  v.  Eichen- 
laub. 

Bills  and  notes — Affidavit  of  defence — Sufficiency 
of— ^  Who  may  make — Allegation  of  fraud. 

In  a  suit  on  a  promissory  note  made  in  the  name  of  a 
company  defendant,  by  the  president  of  said  company  in 
favor  of  an  estate  of  which  said  president  was  executor, 
and  payable  at  a  certain  bank,  the  statement  of  the  plain- 
tiff aver?  ed  that  the  note  had  gone  to  protest,  and  that  be, 
being  an  accommodation  indorser  for  said  defendant,  was 
compelled  to  pay  and  did  pay  to  said  bank,  the  owner  and 
holder  of  said  note,  the  amount  thereof.  An  affidavit  of 
defence  was  filed  averring  that  the  note  was  made  fraudu- 
lently, without  the  knowledge  and  authority  of  the  com- 
pany defendant,  and  that  the  plaintiff  had  knowledge  of 
these  facts  before  he  took  the  note.  The  Court  entered 
judgment  for  want  of  a  sufficient  affidavit  of  defence : 

HeJdt  that  the  failure  to  aver  in  the  statement  that  the 
bank  was  a  bona  JUU  holder  for  value,  before  maturity, 
left  a  flaw  in  the  plaintiff's  title  insufficient  to  meet  the 
allegation  of  fraud  in  the  affidavit  of  defence : 

Held,  also,  that  even  were  the  bank  a  bonafdfholder,  its 
title  would  not  protect  the  plaintiff  in  the  face  of  the  alle- 
gation of  the  affidavit  that  he  was  a  party  to  the  original 
fraud. 


J/etd,  therefore,  that  the  Court  erred  in  entering  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence. 

The  affidavit  of  defence  in  the  above  case  was  ma<le 
simply  by  a  stockholder,  not  by  one  of  the  officers  of  the 
company.  A  supplemental  affidavit  averred  that  the 
aflfiant  was  the  business  manager  of  the  company : 

J/eldt  that  this  obviated  the  defect  that  the  original  affi- 
davit did  not  set  forth  that  the  affiant  had  a  special  knowl- 
edge of  the  facts  or  the  reason  why  it  was  not  made  by 
an  officer  or  director  of  the  company. 

Error  to  the  Common  Pleas  of  Erie  County. 

Assumpsit,*  by  J.  Adam  Eichenlaub  against  the 
Etie  Boot  and  Shoe  Company,  upon  a  promissory 
note  for  1 10,000. 

The  plaintiff  filed  a  copy  of  the  promissory 
note  which  was  made  in  the  name  of  the  com- 
pany by  Joseph  P.  Eichenlaub,  president  of  the 
company,  in  favor  of  the  estate  of  Joseph  Eich- 
enlaub, deceased.  The  note  was  payable  at  the 
Second  National  Bank  of  Erie,  Pennsylvania, 
and  was  indorsed  by  Joseph  P.  Eichenlaub,  ex- 
ecutor of  the  estate  of  Joseph  Eichenlaub,  and 
by  J.  A.  Eichenlaub.  The  statement  averred 
that  the  note  went  to  protest  and  that  the  plain^iiT 
and  indorser,  J.  A.  Eichenlaub,  **  was  compelled 
and  did  pay  to  the  Second  National  Bank  of 
Erie,  the  owner  and  holder  of  said  note,  the  said 
sum  of  ten  thousand  and  two  hundred  seventy 
dolUrs  and  thirteen  cents  to  take  the  same  up ; 
....  and  that  he  the  said  plaintiff  was  an  ac* 
commodation  indorser  for  said  defendant  on 
said  note  at  its  request" 

The  defendant  company  in  its  affidavit  of  de- 
fence averred  the  note  upon  which  suit  was 
brought  was  made  by  Joseph  P.  Eichenlaub 
without  any  knowledge  or  authority  from  the 
office^and  directors  of  said  company,  and  with- 
out any  consideration  to  support  it;  that  the 
said  company  was  in  no  wise  indebted  to  the 
estate  of  Joseph  Eichenlaub,  deceased,  in  whose 
favor  the  said  note  purported  to  be  made,  but  on 
the  other  hand,  the  said  estate  was  at  the  time  the 
note  was  made  largely  indebted  to  the  said  com- 
pany; that  the  plaintiff  was  not  a  dona  fide 
holder  of  said  note,  but  was  fully  cognizant  that 
the  said  note  was  made  without  the  authority  of 
the  company  defendant  and  was  a  fraud  thereon ; 
that  the  said  plaintiff  knew  these  facts  before  the 
note  came  into  his  hands,  and  that  he  and  Jo- 
seph P.  Eichenlaub  acted  in  collusion  to  peq>e* 
trate  a  fraud  upon  the  said  company  defendant. 

This  affidavit  was  made  by  Thomas  H.  Cole, 
a  stockholder  of  the  said  company,  to  the  best 
of  his  knowledge,  information,  and  belief.  The 
company  defendant  obtained  leave  to  file  a  sup- 
plemental affidavit  which  set  forth  that  the  said 
Thomas  H.  Cole,  deponent,  was  the  manager  of 
the  business  of  the  said  company,  and  again 
averred  the  fraudulent  character  of  the  note. 

Plaintiff  obtained  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  which 
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rnlc  the  Court,  Gunnison,  P.  J.,  after  argument, 
made  absolute,  filing  the  following  opinion  : — 

«*  The  facts  alleged  in  the  affidavit  of  defence 
would  be  a  sufficient  defence  in  suit  by  the  payee 
against  the  maker  of  the  note.  They  would  also 
constitute  a  sufficient  defence  in  this  suit  if  there 
had  been  no  intermediate  bona  fide  holders  of  the 
note  before  maturity  and  for  value.  It  is  not  al- 
leged that  the  Second  National  Bank  was  not 
such  a  holder.  The  plaintiff  became  the  holder 
of  the  note  by  reason  of  his  payment  of  it  to 
the  Second  National  Bank.  The  bank  was  his 
immediate  assignor.  '  The  assignee  takes  the 
instrument  subject  to  all  the  objections  and  equi- 
ties to  which  it  was  subject  in  the  hands  of  the 
person  from  whom  he  takes  it.'  (Wain  &  Co. 
r.  Halderman,  2  Pearson,  26.)  No  facts  are  set 
out  which  could  constitute  a  defence  against  re- 
covery on  the  note  at  the  suit  of  the  bank.  Nor 
could  the  plaintiff,  who  was  an  accommodation 
indorscr,  have  resisted  payment  at  the  suit  of 
the  bank  against  him  upon  his  indorsement.  He 
was  compelled  to  pay  the  bank.  The  want  of 
consideration  and  the  fraud  in  the  original  trans- 
action alleged  by  the  defendant  could  not  have 
availed  him  as  indorser  or  the  defendant  as 
maker,  as  against  the  bank.  Having  been  com- 
pelled to  pay  he  succeeded  to  the  right  of  the 
bank,  and  was  affected  by  such  equities  as  it  was 
affected  by,  and  by  none  other." 

Judgment  for  plaintiff  for  want  of  a  sufficient 
affidavit  of  defence.  Whereupon  the  defendant 
took  this  writ,  assigning  for  error  the  action  of 
the  Court  in  entering  judgment  as  above. 
William  Benson^  for  plaintiff  in  error. 
An  averment  of  fraud  or  that  the  plaintiff  is 
not  a  bona  fide  holder  is  sufficient  to  prevent 
judgment. 

Moeck  V.  Littell,  i  Norris,  354. 

Eyre  V.  Yohe,  17  Smith,  477. 

Smith  f/.  Loan  Assn.,  12  Norris,  19. 

Hutchinson  v,  Boggs,  4  Casey,  294. 

Bronson  v.  Silverman,  27  Smitli,  94. 

Hays  &  Harris  v.  Kingston,  23  Weekly  Notes,  277. 

When  2l  prima  facie  case  is  developed  in  an 
affidavit,  and  in  all  cases  when  the  affidavit  al- 
leges matters  dehors  the  record,  the  case  should 
be  sent  to  a  jury. 

Noble  r.  Kreuzkarop,  17  Weekly  Notes,  89. 

Kaafman  v.  Cooper  Iron  Co.,  9  Out.  537. 

Prahl  V,  Smaltz,  6  Weekly  Notes,  571. 

WUliams  v.  Williams,  7  Id.  388. 

Bank  v,  Castner,  9  Id.  273. 

F.  F,  Marshall^  for  defendant  in  error. 
The  affidavits  were  made  by  a  stockholder, 
not  by  one  of  the  officers.  This  is  not  sufficient. 
Grid  V.  Bnckios,  114  Pa.  St.  187. 
Mere  averment  of   fraud  is  not  sufficient ; 
facts  must  be  stated  showing  the  fraud. 
Kaufman  v.  Iron  Co.,  105  Pa.  St.  541. 
Sterling  v.  Ins.  Co.,  32  Id.  75. 
Stitt  V.  Garrett,  3  Wharton,  282. 


McCracken  v.  Church,  17  Weekly  Notes,  45. 
Lord  V.  Ocean  Bank,  20  Pa.  St.  384. 
Erie  City  v.  Butler,  21  Weekly  Notes,  459. 
Bardsley  v.  Delp,  88  Pa.  St.  420. 

,The  averment  in  the  narr.  that  the  bank  was 
the  **  owner  and  holder  of  said  note*'  is  a  suffi- 
cient statement,  undenied  in  the  affidavit  of  de- 
fence, that  said  bank  was  a  bona  fide  holder,  and 
the  plaintiff  took  the  note  subject  to  all  the 
rights  of  the  bank. 

Wilson  V,  Mech.  Savings  Bank,  45  Pa.  St.  488. 

Youngs  V.  Ball,  9  Walls,  139. 
The  statements  in  the  affidavit  are  evasive, 
aii^  would  not  hold  the  affiant  for  perjury,  if 
untrue. 

Coulston  V,  Bertolet,  1 1  Cent.  Rep.  152. 

May  29,  1889.  The  Court.  This  action 
was  brought  upon  a  promissory  note  made  in  the 
name  of  the  coippany  plaintiff  in  error  by  Joseph 
P.  Eichenlaub,  its  president,  in  favor  of  the  es- 
tate of  Joseph  Eichenlaub,  deceased,  of  which  he 
was  himself  the  executor.  It  was  therefore  a  note 
in  the  name  of  a  principal,  but  made  by  an  agent 
in  his  own  favor.  The  affidavit  of  defence  avers 
that  the  note  was  made  fraudulently,  without  the 
knowledge  or  authority  of  the  company  and  with- 
out consideration,  and  that  the  plaintiff  below 
had  knowledge  of  these  facts  before  he  took  the 
note.  The  Court  below,  conceding  that  this  es- 
tablished a  prima  facie  defence  against  the  payee, 
nevertheless  held  the  affidavit  insufficient  in  the 
present  action'  because  the  plaintiff  had  become 
the  holder  through  his  payment  of  the  note  to 
the  bank.  But  this  view  of  the  case,  overlooks 
two  important  points  in  defendant's  favor. 

First,  it  nowhere  appears  that  the  bank  was  a 
bona  fide  holder  for  value  before  maturity.  In 
fact,  it  is  only  stated  collaterally  and  argumen- 
tatively  that  the  bank  was  a  holder  of  the  note 
at  all,  all  that  appears  on  the  subject  anywhere 
in  the  record  being  that  part  of  the  plaintiff's 
statement  which  says  that  the  defendant  '*  has 
never  paid  the  said  note  or  any  part  thereof,  and 
the  plaintiff  was  compelled  and  did  pay  to  the 
Second  National  Bank,  the  owner  and  holder  of 
said  note,  the  sum  of  ten  thousand  dollars,"  etc. 
Where  the  affidavit  avers  that  a  note  was  made 
or  put  in  circulation  fraudulently,  it  must  appear 
that  the  holder  has  such  a  title  as  bars  all  the 
equities  between  the  original  parties.  Under 
the  former  affidavit  of  defence  law,  such  an  affi- 
davit was  sufficient  to  prevent  judgment.  (Smith 
V,  Ijoan  and  Building  Association,  93  Pa.  19.) 
How  far,  under  the  Procedure  Act  of  1887,  die 
plaintiff's  statement  may  supply  the  proof  of 
title  previously  required  to  be  made  to  a  jury,  it 
is  not  necessary  now  to  consider,  as  it  is  entirely 
clear  that  nothing  short  of  a  specific  and  positive 
averment  of  the  whole  facts  in  plaintiff's  title 
can  have  that  effect,  and  there  is  no  such  aver- 
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ment  here.  For  all  that  appears,  the  bank  may 
have  been  a  mere  depository  of  the  note  for  the 
purpose  of  collection.  On  this  branch  alone 
the  affidavit  was  sufficient. 

But,  secondly,  even  if  the  bank  was  a  bona 
fide  holder,  judgment  could  not  be  entered  in 
favor  of  the  plaintiff,  in  the  face  of  the  supple- 
mental affidavit  that  he  knew  of,  and  was  a  party 
to  the  fraudulent  arrangement  by  which  the  note 
was  made.  The  bona  fide  title  of  a  holder  pro- 
tects all  subsequent  holders,  as  a  general  rule, 
but  this  protection  does  not  extend  to  a  party, to 
the  or igi n al  fraud .  ' ' 

The  affidavits,  therefore,  set  up  facts  which  if 
true  are  a  good  defence  against  the  present 
plaintiff.  The  counter  statement  of  the  defertd- 
ant  in  error  gives  an  entirely  different  version  of 
the  transaction,  and  states  several  facts  that 
would  do  away  entirely  with  the  defence  set  up, 
but  being  no  part  of  the  record  these  allegations 
cannot  be  considered  here.  The  point  against 
the  affidavit  that  it  is  made  by  a  mere  stock- 
holder without  setting  out  any  special  knowledge 
of  the  facts,  or  any  reason  why  it  is  not  made  by 
an  officer  or  director,  is  well  taken,  but  its  effect 
is  obviated  by  the  averment  in  the  supplemental 
affidavit  that  the  affiant  is  the  manager  of  the 
business  of  the  company. 

Upon  the  case  as  it  stands  the  defendant  was 
entitled  to  go  to  a  jury. 

Judgment  reversed,  and  procedendo  awarded 

Opinion  by  Mitchell,  J.  s.  h.  t. 


July '89, 43.  May  29,  1889. 

Lightner  v.  Lightner. 

Wills —  Construction  of -^Legacies — Maintenance 
during  minority. 

A.  by  his  will  gave  his  son  H.  ^looo  to  be  paid  when 
H.  arrived  at  the  age  of  twenty-one  years,  and  divided 
the  residue  of  his  estate  equally  between  his  two  sons  H. 
and  L.  L,'s  share  he  directed  to  be  paid  as  follows: 
^1000  on  his  majority,  and  the  remainder  to  be  used  in 
purchasing  a  farm  for  him,  to  be  selected  by  persons 
named,  L.  to  have  the  fiill  control  of  the  farm  and  all  the 
proceeds  thereof,  but  with  no  power  to  sell  it,  with  re- 
mainder to  his  issue,  and  in  default  of  issue  devise  over. 
During  L.*s  minority  his  guardian,  under  order  of  the 
Orphans'  Court,  paid  several  sums  for  the  maintenance  i»f 
L,  which  with  other  sums  paid  him  amounted  in  full  to 
liooo: 

Held^  that  the  gift  of  ^1000  was  absolute,  and  that  the 
amount  to  be  invested  in  a  farm  was  only  the  remainder 
after  this  |iooo  was  paid,  and  therefore  the  amounts  paid 
for  maintenance  during  minority  must  be  deducted  from 
this  remainder  and  not  from  the  #1000. 

In  the  above  case,  there  being  no  direction  in  the  will 
to  accumulate  income  during  the  minority  of  L.  nor  any 
gift  over  of  the  income: 

Held^  that  any  accumulations  after  deducting  what  had 


been  spent  on  his  maintenance  were  payable  to  L.  on 
coming  of  age  in  addition  to  the  speci6c  bequest  of  ^looo. 

Error  to  the  Common  Pleas  of  Perry  County. 

Case  stated  in~  the  nature  of  a  special  verdict 
between  Linn  C.  Lightner,  plaintiff,  and  Samuel 
R.  Lightner,  guardian  of  Linn  C.  Lightner,  de- 
fendant. 

The  material  facts  of  the  case  stated  will  be 
found  in  the  opinion  of  the  Court  below,  Bar- 
NETT,  P.  J.,  as  follows: — 

**The  following  facts  appear  from  the  case 
stated,  dated  ist  March,  1889: — 

(i)  *<Wm.  H.  Lightner  died  testate,  leaving 
to  survive  him  two  sons,  Linn  C.  Lightner,  who 
attains  to  his  majority  on  or  about  the  25 th  of 
March,  1889,  and  whose  guardian  is  Samuel  R. 
Lightner ;  and  Horace  W.  Lightner  who  has  for 
his  guardian  Henry  P.  Lightner. 

(2)  **Wm.  H.  Lightner  provided  in  his  will 
as  follows :  *  I  desire  that  my  son  Linn  C. 
Lightner  receive  one  thousand  dollars  (|iooo) 
as  soon  as  he  arrives  at  the  age  of  twenty-one 
years ;  and  that  the  remainder  of  his  share  be 
invested  in  a  farm,  he,  the  said  Linn  C.  Light- 
ner, having  full  control  and  management  of 
farm  and  receiving  all  revenues  and  proceeds 
therefrom,  but  not  having  power  to  sell  or  con- 
vey said  farm.    And  in  case  that  the  said  Linn 

C.  Lightner  dies  without  issue  or  widow,  then 
the  fisurm  reverts  to  Horace  W.  Lightner  or  his 
legal  heirs;  but  in  the  event  of  Linn  C.  Lightner 
dying  and  leaving  issue,  then  the  two-thirds  of 
the  farm  reverts  to  his  children  and  the  interest 
of  one-third  to  his  widow ;  but  if  he  leaves  no 
widow  then  the  whole  of  farm  will  belong  to  his 
children.  And  I  hereby  appoint  Joseph  Wagoner, 

D.  B.  Milliken,  and  my  son  Linn  C.  Lightner  to 
select  and  purchase  the  farm  for  my  son,  pro- 
vided, however,  that  all  three  of  the  persons 
named  are  satisfied  and  agreed  both  as  to  location 
avd  price  of  farm.* 

(3)  **^y  virtue  of  certain  decrees  of  the 
Orphans'  Court  of  this  county,  dated  respec- 
tively on  the  14th  September,  1886,  13th  April, 
1887,  and  14th  April,  1888,  the  said  Linn  C. 
LightfKr  received  from  his  said  guardian  several 
sums  of  money  aggregating  {700,  and  has  re- 
ceived other  sums  from  his  guardian,  so  that  the 
full  sum  of  %\ooo  has  been  paid. 

(4)  <*The  question  for  decision  is  does  the 
liooo  thus  advanced  pay  in  full  the  said  legacy 
or  is  the  said  Linn  C.  Lightner  entitled  to  re- 
ceive an  additional  |l  1000  upon  his  arriving  at 
the  age  of  21  years — the  IIioqo  already  paid  him 
being  advanced  under  the  decree  of  the  said 
Court  for  necessaries  ? 

'*  Under  this  statement  of  facts  it  will  be  ob- 
served that  no  provision  is  made  in  the  will  for 
the  support  and  education  of  Linn  C.  Lightner 
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during  his  minority;  also  that  no  question  is 
raised  as  to  the  propriety  of  the  decrees  made  by 
the  Orphans'  Court,  but  on  the  contrary  the  fact 
as  stated  is  that  the  ^fiooo  were  *  advanced  under 
the  decrees  of  said  Court  for  necessaries.'  We 
are  of  opinion,  therefore,  that  the  case  falls 
within  the  provisions  of  the  13th  section  of  the 
Act  of  29th  March,  1832  :  '  When  any  one  shall 
die,  leaving  an  infant  child  or  children,  without 
having  made  an  adequate  provision  for  the  sup- 
port and  education  of  slich  child  or  children, 
during  their  minority,  the  Orphans'  Court  may 
direct  a  suitable  periodical  allowance,  out  of  the 
minor's  estate,  for  the  support  and  education  of 
such  minor,  according  to  the  circumstances  of 
each  case ;  which  order  may  from  lime  to  time 
be  varied  by  the  Court  according  to  the  age  of 
the  minor  and  circumstances  of  the  case.'  (Pur- 
don,  p.  516,  pi.  50.) 

**  Upon  reference  to  the  will  itself,  it  appears 
the  testator  having  given  a  legacy  of  ^1000  to 
his  son  Horace  W.  Lightner,  then  further  pro- 
vides: *  It  is  my  will  that  all  the  balance  of  my 
property  be  divided  equally  between  my  two 
sons  Linn  C.  Lightner  and  Horace  W.  Lightner 
in  the  following  manner;'  and  then  follows  the 
provision  copied  into  the  case  stated.  There  is 
here  a  separate  and  antecedent  gift,  which  is  in- 
dependent of  the  directions  as  to  time  of  pay- 
ment, and  therefore  the  legacy  of  ;f  1000  to  Linn 
C.  Lightner  is  a  vested  legacy.  (Seibert's  Ap- 
peal, 13  Pa.  503  ;  Bowman's  Appeal,  34  Id.  19.) 
But  whether  the  legacy  be  vested  or  contingent 
the  legatee,  by  virtue  of  said  Act'  of  Assembly, 
may  have  an  allowance  at  least  out  of  the  inter- 
est for  his  support  and  education.  (Seibert's 
Appeal,  19  Pa.  49;  Seitz's  Appeal,  87  Id.  159.) 
We  are  not  aware  that  it  has  been  decided  that 
such  allowance  may  not  be  made  out  of  the 
corpus  of  the  legacy.  That  question  was  left 
undecided  in  Leiby's  Appeal  (49  Pa.  186), 

**As  to  tbe  remainder  of  Linn  C.  Lightner's 
share,  directed  by  the  testator  to  be  invested  in  a 
ferm,  the  intention  being  clear  to  give  only  the 
usufruct  of  the  investment  to  said  legatee  for 
life,  and  after  his  death  the  investment,  or  the 
farm  purchased  therewith,  to  his  heirs  mentioned ; 
Linn  C.  Lightner  has  no  absolute  right  of  prop- 
erty in  the  corpus  of  the  fund  to  be  invested ; 
this  was  otherwise  disposed  of  by  the  testator. 
(Bentley  v.  Kauffman,  U  Pa.  99.^  But  he  had 
an  absolute  right  of  property  m  the  vested 
legacy. 

**  Furthermore,  it  would  appear  from  the  will 
(which  was  presented  with  the  case  stated)  that 
Linn  C.  Lightner  was  not  intended  to  come  into 
the  enjoyment  of  either  the  absolute  legacy  or 
the  farm  untH  he  had  attained  the  age  of  twenty- 
one  years.     The  provision  respecting  Horace  is, 


*  it  is  my  desire  that  my  son  Horace  W.  Lightner 
receives  his  portion  of  this  bequest  when  he  ar- 
rives at  the  age  of  twenty-one  years.'  In  re- 
spect to  Linn  C.  Lightner  it  is,  *I  desire  that  my 
sop  Linn  C.  Lightner  receive  one  thousand 
dollars  (;^iooo)  as  soon  as  he  arrives  at  the  age 
of  twenty-one  years,  and  that  the  remainder  of 
his  share  be  invested  in  a  farm.'  That  remain- 
der would  be  the  residue  of  his  share  of  the  e^ 
tate,  principal  and  interest,  after  dec^ucting  the 
one  thousand  dollars ;  or,  in  other  words,  the 
wjiole  of  Linn  C.  Lightner's  share  of  the  estate, 
with  its  accumulated  interest,  at  the  time  he  at- 
tains his  majority,  is  to  be  invested  in  a  farm, 
excepting  only  the  legacy  of  one  thousand 
dollars.  If  now  we  give  said  legatee  *  an  addi- 
tional Jliooo  upon  his  arriving  at  the  age  of  21 
years,'  it  can  only  be  done  by  taking  from  the 
re^iaindermen  property  to  which  they  have  an 
absolute  right,  and,  in  violation  of  that  right  and 
the  manifest  intention  of  the  testator,  bestowing 
upon  one  absolutely  who  is  entitled  only  to  a 
life  interest.    This  we  think  cannot  be  done. 

**  If  the  legatee  has  been  advanced  the  corpus 
of  his  own  estate,  no  wrong  at  least  has  been 
done  to  any  other  person ;  but  if  it  now  be  paid 
from  the  corpus  of  another's  estate,  the  remain- 
dermen would  have  just  cause  of  complaint. 

*<  Being  of  opinion  that  the  said  Linn  C.  Light- 
ner is  not  entitled  to  receive  the  additional 
^1000,  we,  therefore,  in  accordance  with  the 
terms  of  the  case  stated,  now,  this  29th  day  of 
March,  1889,  enter  judgment  for  the  defendant." 

Whereupon  the  plaintiff  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  in  entering 
judgment  for  the  defendant. 

B.  F,  Junkin  (  W.  A.  SponsUr  with  him),  for 
plaintiff  in  error. 

W.  H.  SponsUr  (£.  R.  SponsUr  with  him), 
for  defendant  in  error. 

June  28, 1889.  The  Court.  The  schem*  of 
the  will  in  controversy  is  plain  and  simple.  It 
gives  the  testator's  son  Horace  a  legacy  of  one 
thousand  dollars,  and  divides  all  the  residue  of 
his  estate  equally  between  his  sons  Horace  and 
Linn.  Horace's  share  is  given  absolutely  to  be 
paid  to  him  on  arrival  at  the  age  of  twenty-one, 
with  a  conditional  devise  over  in  case  of  death 
before  that  time.  Linn's  share  is  given  in  the 
Mlowing  words:  "I  desire  that  my  son  Linn 
C.  Lightner  receive  one  thousand  dollars  as  soon 
as  he  arrives  at  the  age  of  twenty-one  years,  and 
that  the  remainder  of  his  share  be  invested  in  a 
farm,  he  the  said  Linn  C.  Lightner  having  full 
control  and  management  of  farm,  and  receiving 
all  revenues  and  proceeds  therefrom,  but  not 
having  power  to  sell,"  etc.,  with  remainder  to 
his  issue,  and  in  default  of  issue,  devise  over  to 
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Horace  or  his  heirs.  The  testator  intended  that 
on  coming  of  age  his  son  Linn  should  have  a 
cash  sum  of  one  thousand  dollars  put  in  his 
hands  to  start  with.  The  gift  for  that  purpose  is 
absolute,  and  no  provision  is  made  for  reduction 
or  abatement.  If  his  whole  share  had  amounted 
only  to  that  sum,  on  reaching  the  stipulated  age, 
it  would  all  have  been  payable  to  him  without 
regard  to  the  consequent  failure  of  the  provision 
for  a  farm.  So  long  as  that  amount  remained, 
it  became  his  absolutely  and  presently,  and  the 
Court  has  no  authority  to  say  that  it  shall  be  re- 
duced by  sums  paid  previously  and  for  a  different 
purpose.  To  do  so  is  to  substitute  a  new  will  for 
that  which  the  testator  made.  We  are  therefore 
clearly  of  opinion  that  there  must  be  judgment 
for  the  plaintiff. 

The  learned  Court  below  was  largely  influenced 
by  the  consideration  that  plaintiff  had  but  a  lim- 
ited  interest  in  the  money  to  be  invested  in  the 
farm,  and  an  absolute  property  only  in  the  le^cy 
of  one  thoasand  dollars,  and  that  the  sums  paid 
for  his  maintenance  during  minority  should 
therefore  come  out  of  this  latter  fund.  Such  a 
result  might  have  followed  had  it  become  neces- 
sary to  use  up  the  fund  for  maintenance  during 
minority,  but  it  could  not  do  so  until  all  the  rest 
of  the  share  had  been  exhausted.  As  already 
said  the  specific  gift  of  the  thousand  dollars  was 
the  primary  and  controlling  intent  of  the  testa- 
tor, and  must  be  carried  out  so  long  as  any  por- 
tion of  the  share  remains  to  pay  it  with.  It  is 
only  the  remainder  after  payment  of  this  sum 
that  is  directed  to  be  invested  in  a  farm. 

Nor  do  we  find  any  difficulty  in  regard  to  the 
income.  The  gift  of  the  shares  themselves  is  not 
by  way  of  remainder,  or  of  a  future  contingent 
estate,  but  is,  in  terms,  absolute,  present,  and 
immediate — **  it  is  my  will  that  all  the  balance 
of  my  property  be  divided  equally  between  my 
two.  sons  ....  in  the  following  manner,**—- 
and  then  follows  the  provision  for  his  son  Linn 
already  quoted.  In  the  case  of  Horace  there  is 
a  subsequent  devise  over  in  the  event  of  his 
death  before  reaching  the  age  of  twenty-one,  but 
in  the  case  of  Linn  there  is  no  contingency  of 
any  kind  between  him  and  his  life  estate.  It  is 
postponed  as  to  full  enjoyment,  till  majority,  but 
the  gift  itself  is  of  a  present  and  absolute  interest 
for  life  in  the  fund,  vesting  at  once  upon  the 
death  of  the  testator,  and  there  is  neither  gift 
over  of  the  income,  nor  direction  to  accumulate 
during  minority.  If  the  devise  had  been  of  real 
estate,  the  title  would  have  passed  by  the  will 
directly  and  immediately  to  Linn  for  life.  As  it 
was  of  personalty  his  interest  is  equally  direct 
and  immediate.  The  title  being  in  him,  the  in- 
come followed  the  title,  and  was  his  absolute 
property  both  before  and  after  majority.     Dur- 


ing minority  of  course  it  was  applicable  to  his 
maintenance  under  the  direction  of  his  guardian 
or  of  the  Orphans'  Court.  If  there  are  any  ac- 
cumulations they  are  payable  to  him  on  coming 
of  age,  in  addition  to  the  thousand  dollars  of  the 
corpus  of  the  fund,  given  him  specifically  by  the 
will. 

Judgment  reversed,  and  now  judgment  for 
plaintiff  on  the  case  stated  for  ^looo. 

Opinion  by  Mitchell>  J.  s.  h.  t. 


Common  i^Ieas. 


C.  P.  No.  I.  June  8,  1889. 

Shumway  ft  Co.  v.  Webster. 

Foreign  attachment — Rule  to  dissolve — Affidavit 
— Insufficiency —  Where  plcUntiff^s  affidavit  is 
insufficient  to  sustain  the  attachment  he  cannot 
amend. 

Rule  to  show  caifse  of  action  and  dissolve  at- 
tachment. 

This  was  a  foreign  attachment,  and  after 
service  of  the  writ  the  defendant  obtained  the 
present  rule. 

Plaintiffs*  affidavit  set  forth  that  the  firm  were 
the  holders  of  a  draft  made  by  defendant  which 
they  received  in  payment  of  a  bill  for  goods  sold 
and  delivered.  That  plaintiffs  presented  the 
draft  for  payment  to  the  drawers,  Temple  &  Co., 
and  that  payment  thereof  was  refused  by  them, 
whereupon  the  present  attachment  issued  and 
goods  belonging  to  defendant,  who  was  a  citizen 
of  Maryland,  were  attached. 

The  affidavit  failed  to  state  that  notice  of  the 
dishonor  of  the  draft  had  been  given  to  defend- 
ant before  the  attachment  issued. 

N.  Dubois  Miller f  for  plaintiffs. 

Notice  of  dishonor  was  given,  and  leave  is 
asked  to  withdraw  the  affidavit  and  file  an 
amended  one  setting  forth  the  fact.  The  rule 
was  returnable  to-day  and  plaintiffs  have  a  right 
to  file  an  affidavit  any  time  during  the  day. 

Charles  K,  Zug,  contra. 

No  amendment  to  the  affidavit  is  allowable. 
Eldridge  v,  Robinson,  4  S.  &  R.  548. 
Mylert  v.  White,  I  Weekly  Notes,  626. ; 

The  Coxmx.    Rule  absolute.  w.  w.  s. 
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Vol.  XXIV.]    FRIDA  Y,  SEPT.  13, 1889.     [No.  so. 

g)«pvewe  Court, 

Jan.  *88,  206.  February  13,  1889. 

Williamson's  Appeal, 

Decedenfs  debts — Lien  of — Judgment  against 
administrators  vnth  sci.fa,  against  heirs — 
Lien  of -^Nature  of^^Revival  of. 

A  judgment  obtained  against  the  administrator  of  a  de- 
cedent, followed  by  a  scire  facias  against  the  heirs  of  the 
decedent  and  a  judgment  thereon,  is  a  lien  upon  the  lands 
of  such  decedent  for  five  years  from  the  date  of  the  judg- 
ment on  the  scire  facias.  If,  however,  the  judgment  is 
not  revived  by  scire  facias,  the  lien  thereof  expires  at  the 
expiration  of  said  five  years,  and  it  is  not  thereafter  enti- 
tled to  share  in  the  distribution  of  the  proceeds  of  the 
sale  of  such  land  to  pay  the  debts  of  the  decedent 

An  order  of  the  Orphans'  Court  directing  the  sale  of  the 
real  estate  of  a  decedent  for  the  payment  of  his  debts  does 
not  have  the  effect  of  imposing  a  trust  on  said  land  or  the 
proceeds  thereof  for  the  payment  of  the  debts  of  the  dece- 
dent which  were  a  lien  on  said  land  at  the  time  the  order 
was  made,  or  were  included  in  the  schedule  of  debts  an- 
nexed to  Uie  petition  upon  which  the  order  was  made. 

When  after  a  judgment  has  been  obtained  against  an  ad- 
ministrator for  a  debt  due  by  his  decedent,  a  scire  facias  is 
issued  to  bring  in  the  heirs,  a  judgment  obtained  on  such 
scire  &cias  against  the  heirs  for  want  of  an  appearance  is 
a  judgment  de  terris^  and  not  in  penonamy  and  therefore 
if  the  lien  of  such  judgment  is  allowed  to  expire,  the  holder 
thereof  is  not  entitled  to  be  paid  the  ^ame  out  of  the  dis- 
tribotive  shares  of  the  heirs  against  whom  such  judgment 
has  been  recovered. 

Appeal  of  Azariah  L.  Williamson,  executor  of 
George  M.  Hiinter,  deceased,  from  a  decree  of 
the  Orphans*  Court  of  Delaware  County,  mak- 
ing a  distribution  of  the  estate  of  William  Gray, 
deceased. 

Before  the  Auditor  (W.  Ross  Brown,  Esq.) 
making  distribution  the  following  facts  appeared  : 
William  Gray  died  on  or  about  June  10,  1874; 
intestate,  and  without  issue,  and  seised  in  fee  of 
a  small  farm  in  Newtown  Township,  Delaware 
County.  Letters  of  administration  on  the  dece- 
dent's estate  were  granted  to  James  Dun  woody 
and  Reese  Pyott  on  July  16,  1874,  who  made 
application  to  the  Orphans*  Court  on  September 
28,  1874,  for  authority  to  sell  the  decedent's 
real  estate  to  pay  his  debts,  the  personalty  being 
insufficient.  An  order  for  such  sale  was  directed 
to  issue  the  same  day.  The  administrators  ex- 
posed the  real  estate  to  public  sale,  but  returned 
the  same  unsold  on  November  27,  1874. 


Among  the  debts  scheduled  in  the  petition  of 
the  administrators  was  a  claim  on  a  promissory 
note  due  George  M.  Hunter,  dated  February 
12,  1867,  for  $90.  No  further  steps  were  taken 
in  the  settlement  of  the  estate  until  April  4, 
1885,  when,  both  the  original . administrators 
being  deceased,  letters  of  administration  de  bonis 
non  were  issued. 

The  administrator  d.  b.  n.  applied  for  and 
obtained  an  alias  order  from  the  Orphans' 
Court  for  the  sale  of  the  real  estate,  on  April 
6,  1885,  and  returned  a  sale  of  the  same  for 
^4000,  which  was  confirmed  by  the  Court  on 
June  16,  1885.  The  account  of  the  adminis- 
trator d.  b.  n.  was  duly  confirmed  on  September 
21,  1885,  showing  a  balance  of  $2823.92,  which 
the  Auditor  was  appointed  to  distribute. 

On  April  18,  1878,  George  M.  Hunter 
commenced  suit  in  the  Common  Pleas,  on 
his  note  above  mentioned,  and  recovered  judg- 
ment on  May  20,  1878,  for  $140  and  costs 
against  James  Dunwoody,  the  then  surviving 
administrator.  On  November  19,  1878,  a  writ 
of  scire  facias  to  charge  real  estate  was  issued  on 
this  judgment,  in  which  James  Dunwoody,  ad- 
ministrator, and  Robert  Gray  and  Rebecca  Ty« 
ler,  heirs  of  the  decedent,  were  made  parties 
defendant.  This  writ  the  sheriff  returned  served 
on  Dunwoody  and  Robert  Gray  and  nihil  habet 
as  to  Rebecca  Tyler. 

On  December  9,  1878,  an  alias  sci.  fa.  issued, 
upon  which  the  sheriff  made  a  similar  return, 
and  on  January  15,  18 79,* judgment  was  entered 
on  the  alias  sci.  fa.  against  said  heirs  for  want  of 
an  appearance,  and  damages  assessed  at  the  sum 

of  $145. 49- 

In  the  application  of  the  administrator  d.b.  n. 
for  the  alias  order  to  sell  the  real  estate,  this 
judgment  was  scheduled  as  one  of  the  debts  re- 
maining unpaid.  The  amount  of  it,  with  inte- 
rest and  costs,  was  claimed  by  the  plaintiff's  ex- 
ecutor, out  of  the  fund  produced  from  the  sale 
of  the  decedent's  real  estate,  but  the  Auditor  re- 
fused to  allow  it  to  participate  in  the  distribution 
on  the  ground  that  it  had  lost  its  lien  on  the 
lands  sold  through  not  having  been  revived  by 
sci.  fa.  within  fis^  years  previous  to  the  sale. 

Exceptions  to  this  report  were  dismissed  by 
the  Court,  Clayton,  P.  J.,  in  an  opinion  where- 
in, after  reciting  the  facts,  the  Court  contin- 
ued:— 

**  The  learned  counsel  for  the  exceptant  does 
not  claim  to  participate  in  the  fund  because  of 
any  lien  of  his  judgment  upon  the  land ;  he  ad- 
mits that  it  is  gone.  He  claims  that  his  debt 
was  a  lien  by  virtue  of  the  statute ;  and  that  it 
continues  against  the  heirs  until  barred  by  such 
a  lapse  of  time  as  would  raise  a  presumption  of 
payment.  He  holds  that  an  order  of  the  Or- 
phans' Court  for  the  sale  of  the  land  to  pay 
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debts,  made  in  1874,  when  his  debt  was  a  lien, 
has  the  effect  of  a  tiUst  to  pay  all  subsisting 
debts.  This  position  is  not  sound.  There  is  a 
clear  distinction  between  a  trust  raised  by  the 
testator  in  his  will  for  the  payment  of  his  debts 
and  one  raised  by  an  order  of  Court  to  sell  for 
that  purpose.  In  the  first  instance,  the  owner 
of  the  land  devises  it  in  trust  for  the  payment  of 
his  debts ;  in  the  second  case,  the  Court  merely 
grants  leave  to  the  administrators  to  sell  the  land 
to  pay  such  debts  as  are  liens  upon  it,  and  no 
others.  The  Court  h^  no  power  to  make  trusts 
from  the  prpperty  of  other  people.  The  excep- 
tant's judgment  against  the  administrators  only 
entitled  him  to  payment  out  of  the  personal  pro- 
perty in  the  administrators'  hands.  If  he  in- 
tended to  claim  payment  from  the  lands  which, 
by  the  intestate  law,  had  descended  to  the  heirs 
of  the  debtor,  it  was  his  duty  to  warn  them  by 
sci.  fa.  This  he  did,  but  unfortunately  for  him 
he  let  his  lien  expire  ;  whereby  he  is  remitted  to 
the  claims  against  the  personal  estate.  If  there  is 
not  sufficient  personalty  to  pay  it,  the  debt  is  lost. 

**  It  must  be  conceded  that  a  judgment  ob- 
tained against  a  debtor  in  his  lifetime  continues 
an  indefinite  lien  upon  his  lands,  against  him 
and  his  heirs.  This  is  upon  the  principle  that 
the  lien  attached  before  the  death  of  the  debtor; 
and  his  decease  could  not  loosen  its  grip ;  but  a 
debt  not  reduced  to  judgment  at  the  time  of  the 
debtor's  death  is  only  a  lien  by  virtue  of  the 
statute,  which  continues  it  for  five  years.  To 
further  continue  this  lien,  a  judgment  must  be 
obtained  against  the  administrators  within  the 
five  years;  and  the  heirs  must  be  warned  by  sci. 
fa.;  and  a  judgment  obtained  against  them  in 
due  course.  As  the  last  judgment  is  the  creature 
of  the  statute,  its  lien  must  be  preserved  by  the 
statute. 

*'  The  exceptant  also  contends  that,  in  any 
event,  his  judgment  should  be  paid  out  of  the 
share  of  Robert  Gray  and  Rebecca  Tyler,  be- 
cause they  were  parties  to  his  sci.  fa.,  being  the 
heirs  of  the  original  debtor.  He  obtained  his 
judgment  against  the  heirs  January  15,  1879; 
and  he  holds  that,  as  against  them,  the  lien  of 
his  judgment  is  indefinite.  This  is  also  a  mis- 
take. The  judgment  on  his  sci.  fa.  was  //^  fern's 
only;  it  was  a  judgment  that  the  debt  of  the 
plaintiff  could,  at  his  option,  be  paid  out  of 
decedent's  lands,  but  it  was  not  a  personal  judg- 
ment against  the  heirs.  Reviving  it  would  not 
make  it  a  judgment  against  them,  except  so  far 
as  to  preclude  them  from  setting  up  any  defence 
they,  or  the  decedent,  if  living,  might  make. 
If  the  exceptant's  judgment  against  the  heirs  of 
the  debtor  had  been  based  upon  any  personal 
liability  of  theirs,  as  upon  a  promise  to  pay  it, 
or  any  assumption  of  the  debt,  the  point  raised 
by  the  exceptant's  counsel  would  be  the  un- 


doubted law ;  but  it  was  not  such  a  judgment. 
It  was  a  mere  warning  to  them  to  show  cause,  if 
any  they  had,  why  the  judgment  for  a  debt  of 
their  ancestor  should  not  be  paid  out  of  his  land, 
of  which  they  were  the  heirs.  The  effect  of  the 
judgment  was  only  to  finally  settle  the  question, 
and  to  give  to  the  judgment  a  lien  for  five  years 
upon  the  lands  of  the  heirs.  At  the  end  of  the 
five  years  its  grip  would  be  loosened  and  the  en- 
tire effect- of  the  judgment  lost,  unless  it  sliould 
be  duly  revived  according  to  the  statute. 

"  The  exceptions  are  dismissed  and  the  report 
of  the  Auditor  confirmed." 

Whereupon  the  said  claimant,  Azariah  L. 
Williamson,  executor  of  George  M.  Hunter,  de- 
ceased, took  this  appeal,  assigning  for  error  the 
action  of  the  Court  in  confirming  the  Auditor's 
report,  and  disallowing  the  appellant's  claim. 

If.  C,  Howard^  for  appellant. 

George  E,  Darlington  (  G,  Heide  Norris  with 
him),  for  appellees. 

March  4,  1889,  The  Court.  This  was  not 
a  judgment  recovered  against  the  decedent  in 
his  lifetime,  but  against  his  administrators  after 
his  death.  Had  it  been  a  judgment  against  tbe 
decedent,  it  must  be  conceded  it  would  remain  a 
lien  upon  his  land  in  the  hands  of  his  heirs.  It 
was  recovered  against  the  administrator  May  20, 
1878.  Judgment  was  obtained  against  the  heirs 
January  15,  1879,  *"^  ^^  ^^  therefore  a  valid 
lien  against  the  lands  of  the  decedent  for  five 
years  from  that  date.  The  lien  expired  January 
14,  1884.  It  could  have  been  continued  by  a 
scire  facias,  but  this  was  not  done,  and  the  lien 
upon  the  land  was  lost.  The  learned  Auditor 
correctly  held  that  as  the  judgment  had  lost  its 
lien  when  the  land  was  sold,  it  could  not  partici- 
pate in  the  distribution  of  the  fund  raised  from 
the  sale.  The  appellant  contends,  however,  that 
if  the  lien  is  gone,  the  order  of  the  Orphans' 
Court  for  a  sale  of  the  land  for  the  payment  of 
debts,  made  in  1874,  when  the  debt  was  a  lien, 
has  the  effect  of  a  trust  to  pay  all  debts  existing 
at  that  time.  This  position  cannot  be  sustained. 
An  order  of  sale  for  the  payment  of  debts 
creates  no  trust ;  it  is  a  mere  authority  to  sell  for 
the  payment  of  such  debts  as  may  be  a  lien  upon 
the  lands.  If  pending  the  execution  of  the 
order  a  lien  is  suffered  to  expire,  it  ceases  to  be 
operative  so  far  as  the  lands  are  concerned,  and 
the  holder  must  look  to  the  personal  estate.  Nor 
is  there  any  force  in  the  position  that  the  lien 
was  good  against  Robert  Gray  and  Rebecca 
Tyler,  parties  to  the  scire  facias.  The  judgment 
against  them  was  de  terris ;  it  was  not  a  per- 
sonal judgment. 

We  find  no  error  in  this  record. 

Judgment  affirmed. 

Per  Curiam.  c.  k.  z. 
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Jaly'88.  136. 

Conrow  et  al. 


January  18,  18S9. 

Conrow  et  aU 


Executors  and  administrators — Pleading — Prac- 
tice— Evidence — Parol  evidence  to  vary  writ- 
ten contract. 

When  a  snit  is  bronght  by  executors  or  administrators 
and  after  issue  joined  on  the  trial  the  defendant  moves  to 
ameod  die  record  by  inserting  as  a  party  plaintiff  the  name 
of  a  co-executor  or  co-administrator  not  joined,  such  mo- 
tion is  made  too  late  and  is  properly  overruled.  A  judg- 
ment recovered  by  the  executors  or  administrators  who 
have  sued  is  a  full  protection  to  him. 

In  the  absence  of  fraud,  accident,  or  mistake,  parol 
evidence  is  not  admissible  to  modify  the  terms  of  a  writ 
ten  contract ;  particularly  when  it  does  not  appear  at  what 
time  the  allied  modification  of  the  original  contract  was 
made. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  Emma  B.  Conrow  and  Joseph 
A.  Sinn,  executors  of  George  E.  B.  Conrow, 
deceased,  against  Sarah  B.  Conrow,  Joseph  D. 
Conrow,  and  Howard  F.  Conrow,  upon  the  fol- 
lowing agreement : — 

We,  the  undersigned,  executors  under  the  will  of  late 
Joe.  B.  Conrow,  do  agree  with  Geo.  E.  B.  Conrow,  also 
one  of  the  executors  named  in  said  will,  That  in  con 
sideration  of  his  renouncing  all  right  to  serve  under  said 
will  as  executor,  and  agreeing  to  go  upon  our  bond  as 
security  for  the  faithful  performance  on  our  parts  as  execu- 
tors, That  we  do  hereby  agree  that  he  shall  share  with  us 
the  lawful  commission  allowed  us  as  executors,  and  that 
be  shall  represent  the  estate  as  attorney  where  the  ser- 
vices of  an  attorney  may  be  required,  and  have  charge  of 
collecting  all  such  rents  forthwith  as  heretofore  collected 
by  Twining  ft  Son  for  the  deceased. 

Signed  in  the  prtseace  of       Sarah  B.  Conrow, 
S.  C.  Biggs.  Jos.  D.  Conrow, 

Howard  F.  Conrow. 

Plea  **  non-assumpsit." 

On  the  trial,  before  Gordon,  J.,  the  plamtiffs 
offered  the  above  agreement  in  evidence  and 
also  offered  the  letters  testamentary  issued  to  them 
and  to  Howard  F.  Conrow  upon  the  estate  of 
Geo^e  E.  B.  Conrow,  deceased.  It  was  ad- 
mitted that  defendants  received  J3000  as  com- 
missions. 

Defendant  moved  to  amend  the  record  by 
adding  the  name  of  Howard  F.  Conrow,  co-ex- 
ecutor of  plaintiffs,  to  names  of  plaintiffs,  and 
by  striking  oflf  the  name  of  Howard  F.  Conrow 
as  defendant     Refused.    Exception. 

Defendant  then  offered  to  prove  that  the  agree- 
ment was  not  the  whole  of  the  contract  made 
between  the  parties  at  the  time ;  that  it  was  dis- 
tinctly agreed  and  understood  that  plaintiffs* 
testator  should  be  entitled  to  share  in  the  com- 
missions on  moneys  of  the  estate  which  were 
actually  collected  by  him  and  no  more ;  and  that 
he  died  before  any  moneys  had  been  collected, 


and  before  he  had  rendered  any  of  the  services 
contemplated  by  the  agreement.  Objected  to. 
Objection  sustained.     Exception. 

The  Court  instructed  the  jury  to  find  for  the 
plaintiff.  Verdict  and  judgment  accordingly. 
Whereupon  the  defendant  took  this  writ,  assign- 
ing for  error  the  refusal  to  amend  the  record  and 
the  refusal  to  admit  the  defendant's  evidence  as 
above. 

S,  Morris  Waln^  for  the  plaintiffs  in  error. 
The  Court  erred  in  refusing  to  strike  off  the 
name  of  Howard  F.  Conrow  as  defendant. 
Howard  F.  Conrow  was  one  of  the  executors  of 
George  E.  B.  Conrow.  If  Howard  F.  Conrow 
was  indebted  to  his  testator  at  the  time  of  his 
death,  as  claimed  by  the  plaintiffs,  that  debt  was 
assets  in  the  hands  of  Howard  F.  Conrow. 

Berry  v.  Usher,  11  Vesey,  87 ;  13  Id.  262. 

Schnell  v.  Schroder,  i  Bailey  Eq.,  So.  Car.  384. 

Carey  v,-  Goodenge,  3  Bro.  C.  C.  1 10. 

Ingle  V,  Richards,  28  Beaver,  370. 

Wood  V.  Tallman,  i  Cox  N.  J.  157. 

McCandless's  Esute,  6  Pa.  St  360. 
Parol  evidence  of  a  verbal  contract  made  at 
the  time  of  the  written  contract,  on  the  faith  of 
which  the  written  contract  was  signed,  is  ad- 
missible. 

Bank  v,  Jones,  10  Weekly  Notes,  436. 

Driesbach  v.  Bridge  Co.,  32  Sm.  177. 

White  V.  Dixon,  35  Leg.  Int.  1 14. 

Burk  V.  Kerr,  12  Weekly  Notes,  191. 

Keough  V.  Leslie,  92  Pa.  St.  424. 

Whitney  r.  Shippen,  89  Id.  22. 

Hoopes  V.  Beale,  90  Id.  82. 

Barclay  z/.  Wainwright,  86  Id.  191. 
Charles  Z.  Lockwood^  for  defendants  in  error. 
If  only  one  of  several  executors  or  administra- 
tors bring  an  action  either  of  debt  or  assumpsit  or 
in  tort,  it  is  settled  that  the  defendant  can  only 
take  advantage  of  the  non-joinder  of  the  executor 
or  co-administrator  by  pleading  in  abatement, 
after  oyer  of  th^  probate  or  letters  of  administra- 
tion, that  the  other  creditor  or  administrator 
therein  mentioned  is  alive  and  not  joined  in  the 
action. 

1  Chitty's  Pleading,  i6th  Amer.  Ed.,  page  23. 

Williams  on  Executors,  foot  page  957. 

Packer  «/.  Wilson,  15  Wendell,  343. 

Gordon  v.  Goodwin,  2  Nott.  &  McC.  70. 

I.  Saunders  291,  i.  note  to  Cabell  v.  Vaughan. 

The  reason  probably  is  that  non-joinder  can 
work  no  harm  to  the  defendant,  as  a  judgment 
for  or  against  him  would  protect  him  from 
further  demand.  Whereas  the  omission  of  a 
joint  promisee  would  leave  the  defendant  liable 
to  another  action. 

Devlin  v.  Little,  26  Pa.  St.  502. 

Reber  v.  Gilson,  i  Id.  54. 

Grace  r.  Sutton,  5  Watts,  540. 

Gees  V.  Shannon,  a  Id.  71. 

Stnyvesant  v.  Hall,  2  Barb.  Ch.  151. 

January  28,  1889.  The  Court.  It  is  said  in 
Chitty  on  Pleading,  vol.  I.  of  the  tenth  Ameri- 
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can  edition,  at  page  20*,  that  **  If  only  one  of 
several  executors  or  administrators  bring  an 
action  either  of  debt  or  assumpsit,  or  in  tort,  it 
is  settled  that  the  defendant  can  only  take  ad- 
vantage of  the  non-joinder  of  the  co-executor  or 
administrator  by  pleading  in  abatement,  after 
oyer  of  the  probate  or  letters  of  administration, 
that  the  other  executor  or  administrator  therein 
mentioned  is  alive  and  not  joined  in  the  action." 
If  the  defendant  pleads  the  general  issue  he  is  too 
late,  (i  Saunders,  291.)  The  reason  of  the 
rule  may  be  found  in  the  fact  that  the  non- 
joinder can  do  the  defendant  no  harm,  as  a 
verdict  for  or  against  him  is  a  full  protection. 
A  receipt  or  release  by  one  executor  discharges 
the  debt.  (Devhn  v.  Little,  26  Pa.  502.) 
.  This  is  an  answer  to  the  first  assignment  of  error. 
No  application  in  reference  to  the  non-joinder 
of  Howard  Conrow,  executor,  as  one  of  the 
plaintiffs,  was  made  until  the  general  issue  had 
been  pleaded.    It  came  too  late. 

Nor  do  we  see  any  error  in  rejecting  the  evi- 
dence referred  to  in  the  fifth  assignment.  It  was 
not  alleged  that  there  was  either  fraud,  accident, 
or  mistake  in  the  execution  of  the  agreement  in 
regard  to  the  commissions.  Aside  from  this  the 
offer  did  not  propose  to  show  that  the  evidence 
had  any  reference  to  what  took  place  at  the  time 
the  paper  was  executed ;  nor  was  any  time  what- 
ever designated  when  the  alleged  modification  of 
the  original  agreement  was  made. 

As  there  was  nothing  in  the  case  to  contradict 
the  documentary  evidence,  it  was  not  error  to 
instruct  the  jury  to  find  for  the  plaintiff. 

Judgment  affirmed. 


Per  Curiam. 


L.  L.,  jr. 


July  '88,  189.  March  20, 1889. 

First  National  Bank  v.  Ladd  et  al. 

Attachment  execution — Judgment  creditors  — 
Rights  of  garnishees — Answers  of —  When  un- 
contradicted-^Plea  of  nulla  bona —  WhcU  gar- 
nishee may  show  thereunder — Prcutice, 

A.  and  B.  being  both  judgment  creditors  of  C.  placed 
writs  of  execution  thereon  in  the  sheriff's  hands  which 
were  levied  on  personalty,  and  entered  into  an  agreement 
with  one  another  that  tlie  proceeds  derived  therefrom 
should  be  divided  between  them  in  the  proportion  of  the 
amounts  due  to  each.  On  the  same  day  A.  assigned  to 
'^.  the  whole  of  his  interest  in  his  judgment  against  C.  as 
collateral  security  as  B.  averred  for  a  del>t  due  by  A.  to  B. 
C.'s  goods  were  sold  by  the  sheriff  and  the  money  paid  to 
B.  in  whose  hands  it  was  attached  by  D.,  a  creditor  of  A. 
to  the  amount  of  A.'s  interest  therein.  Interrogatories 
were  filed,  and  B.  answered  setting  forth  the  above  facts. 
The  case  came  to  trial  and  these  answers  were  put  in  evi- 
dence by  D.,  who,  however,  claimed  that  as  neither  the 
agreement  nor  assignment  especially  mentioned  the  debt 


from  A.  to  B.,  that  debt  could  not  be  paid  out  of  the  fund 
in  B.'s  hands.    The  Court,  however,  allowed  this  amount 
to  be  deducted  by  B. : 
Heldt  not  to  be  error. 

The  assignment  from  A.  to  B.  was  made  expressly  sub- 
ject to  a  prior  assignment  of  an  interest  in  the  same  judg- 
ment to  one  L.  L.  intervened  in  the  attachment  execu- 
tion and  was  allowed  by  the  Court  to  enter  her  name  on 
the  record  as  a  defendant,  but  no  plea  was  tiled  by  her. 
The  case  went  to  trial  simply  on  the  plea  of  nulla  bona 
filed  by  B.  as  garnishee.  Under  these  circumstances  the 
Court  allowed  the  garnishee  to  deduct  the  amount  due  L. 
from  the  balance  in  his  hands :  ^ 

Htld,  not  to  be  error. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Attachment  execution  by  the  First  National 
Bank  of  Towanda  against  Charles  K.  Ladd  and 
William  Little,  administrators  c.  t.  a.  of  E.  T. 
Fox,  deceased,  garnishee  of  C.  M.  Manville. 

Pending  the  proceedings  Fox  died  and  his  ad- 
ministrators were  substituted  as  above  by  leave 
of  Court.  Prior  to  his  death  interrogatories 
were  duly  filed  and  answers  made  by  Fox  in  sub- 
stance as  follows :  That  he  and  C.  M.  Manville 
were  both  judgment  creditors  of  N.  P.  Hicks, 
Manville  to  the  amount  of  I4650  and  Fox  to  the 
amoimt  in  the  aggregate  of  jiooo.  That  several 
writs  of  execution  on  said  judgments  had  been 
placed  in  the  sheriff's  hands,  and  the  goods  of 
Hicks  were  about  to  be  sold  ;  that  on  November 
25,  1884,  he  and  Manville  had  entered  into  a 
certain  agreement  in  writing,  by  which  the  money 
realized  by  the  sheriff's  sale  was  to  be  divided 
between  them  in  the  proportion  of  4.65  to  i, 
and  also  that  all  the  goods  bought  in,  if  any,  should 
be  immediately  put  up  at  private  sale  and  the 
proceeds  similarly  divided;  that  on  the  same 
date  Manville  assigned  the  whole  of  his  interest 
in  the  ;f 4650  judgment  to  Fox  as  collateral  se- 
curity for  a  judgment  note  of  ^1000  held  by  Fox 
against  him  subject  to  a  previous  assignment  of 
^500  of  the  same  judgment  to  Mrs.  M.  A.  Ly- 
man. The  answer  further  set  forth  that  E.  T. 
Fox  had  realized  by  the  sales  of  said  property  the 
gross  sum  of  ^4540.95,  and  had  expended 
^791.34,  leaving  a  net  balance  of  ^3749-6i  for 
distribution  according  to  the  agreement.  Of 
this  the  garnishee  claimed  that  Manville's  share 
was  ;f 3085. 96  and  his  own  I663.65,  and  that  he 
had  paid  out  of  Manville's  share  certain  claims, 
including  his  own  note  with  interest  amounting 
to  ^1090,  a.  total  of  JI1743. 72,  leaving  in  his 
hands  a  balance  of  ^  1342.24,  subject  to  the  at- 
tachment and  claim  of  Mrs.  M.  A.  Lyman. 

The  bank  alleging  there  was  a  greater  balance 
in  the  hands  of  said  Fox  than  he  had  admitted, 
and  denying  the  right  of  Mrs.  Lyman,  prose- 
cuted the  attachment  to  trial. 

Before  the  case  was  put  at  issue  Mrs.  M.  A. 
I  Lyman  presented  her  petition  alleging  she  was 
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interested  in  the  funds  in  the  hands  of  the  gar- 
nishee and  obtained  an  order  from  the  Court  en- 
tering her  name  on  the  record  as  a  defendant  in 
the  attachment. 

£.  T.  Fox  alone  pleaded,  and  his  plea  was 
nuUa  bona^  except  as  set  forth  in  his  answers, 
and  the  additional  sum  of  S40  received  since  his 
answers  were  filed. 

On  the  trial,  before  Sittser,  P.  J.,  of  the  Forty- 
fourth  Judicial  District,  the  plaintiff  objected  to 
the  allowance  of  the  Fox  note  of  1 1090,  and  to 
the  adjudication  of  Mrs.  Lyman's  claim  to  the 
assignment  of  the  I500  interest  in  the  Hicks 
judgment,  contending  that  the  latter's  claim  must 
be  adjudicated  in  an  interpleader  framed  for  that 
purpose,  no  issue  having  been  joined  between 
the  bank  and  Mrs.  Lyman. 

The  Court  allowed  both  these  claims,  and  di- 
rected the  jury  to  find  for  the  plaintiff  to  the 
amount  of  the  balance  in  the  hands  of  the  de- 
fendant. 

Verdict  for  plaintiff  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  writ,  assigning 
for  error  the  charge  of  the  Court,  as  above. 
Rodney  A.  Mercury  for  plaintiff  in  error. 
Evidence  of  an  express  agreement  or  under- 
standing is  required  to  authorize  the  holder  of 
collateral  security  to  apply  the  proceeds  thereof 
to  any  other  debt  or  liability  except  that  which 
it  is  given  to  secure.  Neither  in  the  assignment 
or  agreement  is  mention  made  of  any  indebted- 
ness in  favor  of  Fox  against  Manville. 

Story  on  Bailment,  {  304. 

Buckley  r.  Garrett,  60  Pa.  St  338. 

James's  Appeal,  89  Id.  54. 
There  was  no  issue  between  the  plaintiff  and 
Mrs.  Lyman,  and  the  plea  of  nulla  bona  put  in 
issue  only  the  question  of  effects  in  the  hands  of 
the  garnishee. . 

Beards  v.  Hathaway,  5  Laz«  Leg.  Reg.  259. 

Wood  V,  Roach,  i  Yeates,  177. 

Allen  V.  Erie  City  Bank.  57  Pa.  St.  139. 

Peterson  v,  Sinclair,  83  Id.  250. 

McCormack  v,  Hancock,  2  Id.  310. 

Flanifan  v.  Wetherill,  5  Wharton,  286. 

Irwin  «f.  Pittsburgh  &  Connellsville  R.  R.  Co.,  43 
Pa.  St  491. 
The  answers  of  the  garnishee  were  evidence 
for  the  plaintiff,  but  he  was  not  bound  by  them. 

Adlnm  i/.  Yard,  i  Rawle,  163. 

Mclbree  v,  Guy,  i  Phila.  491. 

EJward  Overton^Jr,^  for  defendant  in  error, 
dted— 

Sinnickson  v.  Painter,  32  Pa.  St.  384. 

May  6, 1889.  The  Court.  By  the  terms  of 
the  written  agreement  between  Manville  and 
Fox,  dated  November  25,  1884,  the  proceeds  of 
the  goods  of  Hicks  sold  by  the  sheriff  were  to 
be  divided  between  them  in  the  proportion  of 
I4650  to  Manville  and  liooo  to  Fox.  Under 
the  last  clause  of  the  same  agreement  it  was  stipu- 


lated that  as  to  all  goods  which  they  might  buy 
at  the  sale  they  should  be  sold  thereafter  at  pri- 
vate sale  and  the  money  resulting  should  be 
divided  in  the  same  proportion.  Fox's  share  of 
all  these  moneys  was  due  to  him  by  virtue  of  his 
own  judgments  and  executions  against  Hicks.  In 
addition  to  these  he  had  another  claim  which 
was  against  Manville,  a  note  for  $1000,  and  se- 
cured by  a  judgment.  As  collateral  security  for 
that  he  took  an  assignment  from  Manville  of 
Manville*s  judgment  against  Hicks  for  $4650. 
This  assignment  also  was  made  on  the  same  25th 
of  November,  1884.  Whatever  right  therefore 
Manville  had  or  could  have  to  the  money  arising 
from  the  sheriff 'ssale  or  from  thesubseqlient  sale  of 
goods  purchased  at  that  sale  was  by  the  said  as- 
signment pledged  to  Fox  as  collateral  to- the  $  1000 
note.  Manville  was  undoubtedly  bound  by  this 
assignment  and  agreement  as  to  the  distribution, 
and  of  course  his  attaching  creditor  was  bound  to 
the  same  extent.  We  are  quite  unable  to  dis- 
cover any  reason  why  Fox  cannot  avail  himself 
of  the  mone)rs  in  his  hands,  whether  coming 
from  the  sheriff's  sale  directly  or  from  the  subse- 
quent sale  of  goods,  bought  at  that  sale  for  the 
protection  of  his  $1000  note.  Those  moneys  all 
grew  out  of  the  proceedings  on  the  judgment  for 
$4650,  which  was  specifically  assigned,  and  what- 
ever advantage  accrued  under  that  judgment 
passed  by  the  assignment. 

Fox  says  in  his  answers  the  assignment  was 
made  as  collateral  security  for  the  note  of  $1000, 
and  there  is  nothing  to  contradict  him  on  that 
subject.  The  assignment  itself  is  printed  and  it 
is  absolute  in  its  form  and  passed  all  of  Man- 
vi lie's  title.  But  as  Fox  only  claimed  enough  to 
pay  his  note  his  demand  would  be  satisfied  by 
the  application  of  so  much  of  the  -proceeds  in 
his  hands  as  would  pay  his  note,  and  this  is  pre- 
cisely the  way  in  which  his  account  of  the  pro- 
ceeds is  made  up.  It  is  not  at  all  necessary  that 
the  specific  purpose  to  which  the  proceeds  de- 
rived from  the  $4650  judgment  were  to  be 
applied  should  be  set  out  at  length  in  the  assign- 
ment if  in  point  of  fact  there  was  a  fair  and 
honest  consideration  for  the  assignment.  This 
has  been  expressly  alleged  by  Fox  in  his  answers, 
and  as  he  is  not  contradicted  in  his  statement  on 
that  subject  is  entitled  to  full  credit. 

As  to  the  Lyman  claim  it  was  specially  charged 
upon  the  I4650  judgment  by  the  express  terms 
of  the  assignment  to  Fox — that  assignment  was 
made  subject  to  the  previous  assignment  of  $500 
of  the  same  judgment  to  Mrs.  Lyman  on  Novem- 
ber 17,  1884.  The  Lyman  assignment  on  that 
day  was  also  given  in  evidence,  and  the  effect  of 
the  two  assignments  was  to  make  Fox  a  trustee 
for  Mrs.  Lyman  to  the  extent  of  ^500,  in  ad- 
vance of  any  benefits  to  which  he  could  take  out 
of  the  proceeds  realized  by  him.    We  can  sec 
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no  necessity  for  a  separate  issue  on  the  Lyman 
assignment.  It  was  set  up  both  in  Fox's  answers 
and  in  her  own  petition.  No  issue  was  asked  for, 
and  as  the  truth  of  the  facts  could  just  as  well  be 
tried  on  the  answers  of  the  garnishee,  there  was 
no  occasion  for  any. 

Judgment  affirmed. 

Opinion  by  Green,  J.  s.  h.  t. 


July  '88,  208. 


January  24,  1889. 


Allison  V.  Gilton. 


Referees — Act  of  May  /^,   1874 — Evidence — 
Exceptions — Practice, 

When  service  has  been  accepted  by  a  party  of  a  notice 
of  intention  to  file  on  a  certain  day  the  report  of  a  referee 
under  the  Act  of  May  14,  1874  (P.  L.  166),  it  is  imma- 
tei  iai  that  notice  of  said  filing  was  not  j^iven  by  the  pro- 
thonotaiy  to  such  party  in  the  manner  specified  by  the 
Act. 

Assignments  of  error  to  a  judgment  on  a  referee's  re- 
port on  the  ground  that  the  findings  of  faa  and  conclu- 
sions of  law  were  not  separately  and  distinctly  stated  in 
the  report  and  that  there  was  an  error  of  fact  therein  were 
not  sustained,  the  record  showing  that  the  report  was 
properly  framed,  and  there  being  no  evidence  to  show 
that  the  matter  of  fact  was  incorrealy  decided. 

In  the  above  case  an  assignment  of  error  on  the  ground 
that  the  referee  dismissed  exceptions  to  his  report  without 
argument  was  not  sustained,  there  being  nothing  in  the 
record  to  show  that  such  was  the  case. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  Thomas  N.  Allison  against  John 
W.  Gilton  upon  a  single  bill.  By  agreement 
the  case  wa^  refened  to  John  W.  Patton,  Esq., 
as  referee,  under  the  Act  of  May  14,  1874 
(P.  L.  166).  The  Master  found  separate  find- 
ings of  fact  and  law,  and  on  March  5,  1888,  re- 
ported in  favor  of  the  plaintiff  in  the  sum  of 
I48.49.  Attached  to  the  report  was  an  accept- 
ance of  service  of  notice  of  the  intention  of  the 
referee  to  file  the  account  on  the  above  date 
signed  by  plaintiff's  attorney.  On  April  2, 
1888,  exceptions  to  the  report  of  the  referee 
were  filed  by  the  plaintiff,  and  on  April  7,  1888, 
a  further  report  of  the  referee  was  filed  over- 
ruling the  exceptions.  .  On  the  same  day  judg- 
meiit  was  entered. 

The  plaintiff  thereupon  took  this  writ,  filing 
the  following  assignments  of  error  : — 

(i)  No  notice  of  the  filing  of  the  referee's 
decision  was  given  by  the  prothonotary,  as  pro- 
vided by  the  Act  of  Assembly. 

(2)  The  findings  of  fact  and  the  conclusions 
of  law  are  not  separately  and  distinctly  slated. 

(3)  The  findings  of  fact  do  not  include  all  the 
material  facts  of  the  case. 


(4)  The  referee  erred  in  refusing  the  plain* 
tiff's  seventh  point,  as  follows : — 

"The  evidence  showing  that  the  item  of 
^5  78.83  claimed  by  defendant,  includes  the  cost 
of  rebuilding  a  portion  or  all  of  the  work  for 
which  it  is  charged,  which  settled  for  want  of 
a  sufficient  foundation ;  and  the  defendant,  not 
having  separated  the  same  so  that  the  amount 
expended  in  said  rebuilding  could  be  deducted, 
nor  offered  any  evidence  to  show  the  cause  there- 
of, the  referee  cannot  allow  any  portion  of  the 
said  item." 

(5)  The  referee  erred  in  deciding  upon  and 
dismissing  plaintiff's  exceptions  without  hearing 
argument. 

James  P,  Dolman^  for  the  plaintiff  in  error. 
The  failure  to  give  notice  of  the  filing  of  the 
account  was  a  fatal  defect. 

Foreman  v.  Hosier,  94  Pa.  St  418. 
Marr  v.  Marr,  103  Id.  463. 
Sweigard  v,  Wilson,  106  Id,  247. 
With  reference  to  the  findings  of  fact,  it  is 
held  that  they  must  have  the  same  certainty  and 
fulness  as  is  required  in  a  special  verdict,  so  that 
the  judgment  shall  be  the  conclusion  of  law  upon 
the  facts. 

Butterfield  v,  Lathrop,  71  Pa.  St.  229. 
Marr  v,  Marr,  supra, 
Sweigard  v,  Wilson,  supra, 
Harris  v.  Hay,  ill  Pa.  St.  562. 
Ellis  V.  Hano,  85  Id.  265. 
A  special  verdict  must  include  all  the  facts  of 
the  case. 

Tuigg  V.  Tracey,  104  Pa.  St.  493. 
Sweigard  v.  Wilson,  106  Id.  207. 
Comm.  V.  Grimes,  116  Id.  450. 
Vansyckel  v,  Stewart,  77  Id.  124. 
It  is  submitted  that  the  defendant  could  not 
charge  the  plaintiff  with   half  the  cost  of  re- 
building a  chimney  which  fell,  because  the  de- 
fendant neglected  to  make  its  foundation  strong 
enough.    It  resulted  entirely  from  his  own  neg- 
ligence. 

Lindley  on  Partnership,  ♦760. 
McIIreath  v,  Margetson,  4  Doug.  278. 
Plaintifif  should  have  been  allowed  a  hearing 
on  his  exceptions. 

Frederick  A,  Sobernheimer  (with  whom  was 
William  Gorman)^  for  defendant  in  error. 

The  referee's  findings  of  fact  in  the  absence 
of  fraud  are  conclusive. 

Brown  v,  Dempaey,  14  Norris,  243. 
It  is  not  the  practice  to  argue  the  exceptions. 
Butierfield  v.  Lathrop,  21  Smith,  255. 
City  V,  Linnard^  i  Out.  249. 

February  4,  1889.  The  Court;  The  plain- 
tiff complains  that  no  notice  of  the  filing  of  the 
referee's  decision  was  given  by  the  prothonotary, 
as  provided  by  the  Act  of  Assembly,  lliis  would 
be  a  serious  matter  if  the  plaintiff  had  not  re- 
ceived actual  notice.  The  record  shows  that 
notice  of  the  intended  filing  of  the  report  was* 
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accepted  by  the  plaintiff,  and  as  the  only  object 
of  the  Act  was  to  provide  notice,  it  is  diflScult 
to  see  how  the  omission  of  the  prothonotary  has 
iDjured  bim.  There  are  numerous  instances 
where  actual  notice  covers  omissions  of  this 
character :  Thus  an  unrecorded  mortgage  is  good 
as  against  a  subsequent  recorded  mortgage  where 
the  second  mortgage  has  notice  of  the  first  mort- 
gage. This  disposes  of  the  first  assignment.  The 
second  and  third  allege  that  the  findings  of  fact 
and  conclusions  of  law  are  not  separately  and 
distinctly  stated.  In  this  the  plaintiff  is  not  sus- 
tained by  the  record ;  nor  is  there  any  merit  in 
the  fourth  assignment.  It  refers  to  a  question  of 
fact,  and  there  is  nothing  before  us  to  show  that 
it  was  incorrectly  decided.  The  decision  of  the 
referee  is  entitled  to  the  same  weight  as  the  ver- 
dict of  a  jury.  It  is  sufficient  to  say  in  regard  to 
the  last  assignment,  that  there  is  nothing  in  the 
record  to  show  that  the  referee  dismissed  the  ex- 
ceptions without  hearing  an  argument,  except 
the  unsupported  averment  in  the  assignment 
itself. 

Judgment  affirmed. 

Per  Curiam.  •  l.  l.,  jr. 


July  '88,  86.  February  7,  1889. 

Allentown  Iron  Co.  v.  McLaughlin. 

Master  and  servant —  Contract  of  hiring^-^Breack 
of  contract —  Causes  of  discharge — Sickness* 

When  a  servant  is  engaged  for  a  speciBcjperiod  of  time, 
serious  illness  on  his  part,  although  a  sufficient  justifica- 
tion on  his  part  for  ceasing  to  work,  to  enable  him  to  re- 
cover for  the  services  actually  rendered  by  him  under  the 
contract,  nevertbeless  absolves  tbe  master  from  the  con- 
tract, so  that  he  is  not  obliged  to  receive  the  servant  back 
into  his  employ.  It  releases  both  from  their  mutual  obli> 
gallons,  but  in  such  case,  if  the  master  has  sustained  any 
damage  by  reason  of  the  servant's  failure  to  perform  his 
coniract,  he  is  entitled  to  deduct  it  from  the  wages  earned, 
and  if  the  damage  is  more  than  the  value  of  the  service 
BO  recovery  can  be  had. 

Although  a  master  has  clearly  no  power  to  discharge  a 
servant  during  the  term  of  his  employment  because  he 
was  too  high  priced,  yet  if  at  the  time  the  master  had  a 
right  to  discharge  the  servant  for  any  cause,  such  discharge 
will  not  be  unlawful  because  a  wrong  reason  was  assigned 
bjr  the  master  for  it 

When  a  servant  during  the  term  for  which  he  had  been 
hired  is  incapacitated  by  serious  illness  from  actively  per- 
fonning  the  duties  of  his  position,  but  does  render  some 
lenrice  to  his  employer  while  thus  ill,  and  during  such 
illness  he  is  informed  that  he  has  been  discharged  t^cause 
he  is  too  high  priced,  and  subsequently,  on  his  recovery, 
he  reports  for  work  and  is  refused,  he  may,  in  an  action 
derefor,  recover  the  wages  due  him  under  the  contract 
omil  the  date  of  bringing  suit,  less  whatever  damnge  the 
matter  had  snsuined  by  ^is  absence  from  his  work. 


Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  Thomas  McLaughlin  against 
the  Allentown  Iron  Co.,  to  recover  wages 
claimed  to  be  due  on  a  contract  of  hiring. 

At  the  trial,  before  Albright,  P.  J.,  the  fol- 
lowing facts  appeared:  The  plaintiff  claimed  to 
have  been  employed  by  the  defendant  to  serve 
as  superintendent  or  foundry  boss  for  one  year 
at  J1300  a  year,  to  be  paid  monthly.  He  ac- 
cepted the  position  early  in  January,  1887,  and 
was  paid  monthly  up  to  the  end  of  September, 
1887.  On  October  7,  1887,  he  was  injured  by 
dropping  hot  iron  on  his  loot,  and  was  confined 
to  his  bed  or  house  from  then  until  about  the 
middle  of  December,  1887.  He  continued, 
however,  to  give  directions  as  to  the  running  of 
the  furnace  until  about  the  middle  of  October, 
when  he  was  notified  that  he  had  been  discharged 
from  his  position.  Plaintiff  claimed  that  he  had 
been  discharged  because  he  was  too  high  priced. 
Defendant  asserted  it  was  because  of  his  in- 
capacity to  attend  to  his  duties,  and  denied  that 
plaintiff  had  been  hired  for  a  year.  When  the 
plaintiff  recovered  he  reported  for  work,  but  was 
refused  and  was  tendered  wages  up  to  October 
7,  1887.  He  refused  to  accept  those  wages  and 
brought  this  writ  to  recover  his  wages  for  October 
and  November. 

The  defendant  requested  the  Court  to  charge, 
inter  aiia,  as  follows : — 

**  (i)  Under  the  evidence  the  verdict  cannot 
be  for  the  plaintiff  for  more  than  the  amount  due 
for  the  seven  days  worked  in  October,  1887." 
Answer,     *  *  Negatived.*' 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows:— 

**  The  plaintiff  was  hurt  while  in  the  employ 
of  the  company,  and  I  suppose  in  the  line  of  his 
duties.  So  the  question  arises  as  to  what  the  law 
is  where  one  promises  to  do  work  for  another, 
and  becomes  sick  or  disabled  and  cannot  work. 
How  does  that  affect  the  contract  of  the  parties? 
If  a  man  promises  to  work  for  a  year  or  a  month 
and  without  cause  quits  the  work  before  the  time 
is  up  then  he  can  recover  nothing,  because  he 
broke  the  contract.  On  the  other  hand,  if  the 
employer  without  cause  discharges  him  before 
the  time  is  up,  the  workman  can  recover  for  the 
whole  period  he  was  to  serve,  provided  he  was 
ready  and  willing  to  serve  and  did  not  go  into 
other  employment. 

<<  In  the  case  of  sickness  or  disability  the  law 
is  this :  *  Serious  illness  on  the  part  of  the  ser- 
vant, although  a  sufficient  justification  to  enable 
the  servant  to  recover  for  the  services  actually 
rendered  by  him  under  the  contract,  neverthe- 
less absolves  the  master  from  the  contract  so  as 
not  to  be  obliged  to  receive  the  servant  back  into 
his  employ. 

<<  'It  releases  both  from  their  mutual  obliga- 
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tions,  but  in  such  case,  if  the  master  has  sus- 
tained any  damage  by  reason  of  the  servant's 
failure  to  perform,  he  is  entitled  to  deduct  it 
from  the  wages  earned,  and  if  the  damage  is 
more  than  the  value  of  the  service  no  recovery 
can  be  had.  The  rule,  under  such  circumstances, 
is  that  the  servant  is  entitled  to  recover  the  con- 
tract price  less  the  damages  sustained  by  reason 
of  his  failure  to  perform,  and  this  is  so,  even 
although  his  inability  results  from  an  accident 
received  while  discharging  his  duties  to  his 
master.  But  as  the  contract  is  not  rescinded  no 
recovery  can  be  had  until  by  the  terms  of  the 
contract  the  wages  became  due  and  payable. 
Sickness  for  a  length  of  time  releases  both  parties 
from  the  contract.  The  master  is  not  bound  to 
wait  an  unreasonable  time  for  the  restoration  of 
his  servant's  heahh. ' 

**  You  will  observe  that  where  the  servant  be- 
comes sick  or  is  disabled  from  doing  that  which 
he  promised  to  do,  he  is  not  to  be  regarded  the 
same  as  if  he  had  refused  to  perform  the  services. 

**Mr.  McLaughlin  having  been  incapacitated 
through  this  accident  about  the  7th  of  October, 
according  to  the  uncontradicted  evidence,  is  not 
in  the  position  he  would  have  been  if  he  had 
then  refused  and  left  the  employ  of  the  company, 
and  without  cause  had  said  he  would  not  work 
any  longer.  This  affects  the  case  so  far  that  he 
can  recover  for  whatever  he  did  during  the 
months  of  October  and  November,  1887.  He 
can  recover  what  according  to  the  contract  his 
services  were  worth,  but  his  employer  can  deduct 
from  that  sum  whatever  damage  he  had,  if  any, 
by  reason  of  the  inability  of  Mr.  McLaughlin  to 
perform  his  services.  The  law  is  very  plain,  and 
cannot  be  disputed  that  a  man  cannot  get  pay  for 
that  which  he  does  not  do,  even  although  the 
misfortune  of  sickness  prevents  him  from  doing 
it.  If  a  man  promises  to  do  certain  work  for 
you,  and  he  is  ever  so  willing  to  do  it,  but  owing 
to  sickness  he  cannot  do  it,  it  cannot  be  pre- 
tended that  you  must  pay  him  for  that  which  he 
did  not  do.  You  will  plainly  understand  that. 
Taking  this  case — what  did  Mr.  McLaughlin 
actually  do  in  the  months  of  October  and 
November?  He  speaks  oi  it  as  being  about 
seven  weeks — whether  it  covers  the  whole  of  those 
months  I  am  not  prepared  to  say.  It  is  for  you 
to  say  how  long  he  was  incapaciated.  Then  you 
will  inquire  how  much  the  services  were  worth 
during  that  time.  He  has  testified  that  while 
he  was  sick  Mr.  Eamshaw,  the  superintendent, 
came  to  him  and  consulted  with  him  about  the 
running  of  the  furnaces.  If  he  rendered  any 
services  while  he  was  in  bed  that  would  be  of 
any  value,  he  would  be  entitled  to  be  paid  for 
them.  This,  however,  is  to  be  looked  at  in  a 
common  sense  way.  If  he  was  doing  something 
which  was  of  value  then  he  would  be  entitled  to 


be  paid  for  it,  although  he  was  laid  up.  But  if 
it  was  simply  talk  and  conversation,  such  as  men 
may  have  bietween  each  other,  without  the  idea 
that  there  was  sup)erintendence  or  services  renr 
dered,  then  the  jury  could  not  say  he  was  then 
rendering  services.  You  will  give  him  whatever 
that  which  he  did  according  to  the  contract  was 
worth  during  those  months,  and  you  cannot 
award  him  pay  for  the  time  he  could  not  serve, 
even  although  he  had  the  misfortune  to  be  hurt. 
You  must  say  the  company  is  entitled  to  deduct 
from  that  which  he  earned  during  those  months 
what  damage  they  had  by  reason  of  his  being  in- 
capacitated to  perform  the  contract.  Could  they 
get  somebody  else  to  take  his  place ;  and  if  they 
could  or  did,  or  if  there  was  no  particular  loss 
sustained  by  reason  of  Mr.  McLaughlin's  absence, 
then  there  would  be  nothing  to  deduct.  If  there 
was  such  loss,  then  you  will  deduct  it. 

[**  Gentlemen,  there  is  some  testimony  that 
Mr.  Earnshaw  stated  to  Mr.  McLaughlin,  while 
Mr.  McLaughlin  was  in  bed,  that  he  was  dis* 
charged  because  he  was  too  high  priced.  The 
company  had  no  right  to  discharge  him  for  that 
reason.  It  seems  that  this  was  sometime  in  the 
month  of  October,  1887.  There  was  a  bargain 
that  he  was  to  serve  the  company  for  J1300  a 
year,  to  be  paid  monthly.  That  would  affect 
this  case  so  far  and  no  further — if  before  the 
month  of  October  was  up,  or  the  seven  weeks 
after  the  7th  of  October,  if  that  time  came  before 
the  ist  of  December,  and  Mr.  McLaughlin  came 
back,  and  was  well  and  able  to  serve,  and  was 
not  received,  then  the  company  could  not  have 
refused  to  receive  him  because  he  was  too  high 
priced.  I  have  already  said  to  you  that  the  sick- 
ness and  incapacity  of  Mr.  McLaughlin  excused 
the  company  from  paying  for  that  time  or  any 
other  service.  They  had  a  right  to  get  some- 
body else  when  he  could  not  serve  them,  and 
they  were  relieved  for  that  reason.  That  he  was 
too  high  priced  was  no  adequate  cause  for  dis- 
charging him."] 

Verdict  and  judgment  for  plaintiff  for  |2 16.66. 
Whereupon  defendant  took  this  writ  assigning  for 
error,  the  answer  to  its  point  and  the  charge  of 
the  Court  as  above  set  forth,  the  portion  in 
brackets  constituting  the  fifth  assignment  of 
error. 

I^o^ert  £,  Wright  (/.  Marshall  Wright  with 
him),  for  plaintiff  in  error. 

Edward  Harvey  {Joseph  Hunter  with  him), 
for  defendant  in  error. 

February  18,  1889.  The  Court.  If  that 
portion  of  the  charge  of  the  learned  Court  below 
embraced  in  the  fifth  assignment  stood  alone,  it 
might  be  open  to  criticism.  The  contract  of 
hiring  was  for  one  year,  and  it  is  true,  as  was 
stated  by  the  Court  in  that  portion  of  the  charge 
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referred  to,  that  the  defendant  below  had  no 
right  to  discharge  the  plaintiff  during  the  running 
of  the  contract  because  he  was  too  high  priced. 
But  if  at  the  time  the  defendant  company  had  a 
right  to  discharge  him  for  any  cause,  such  dis- 
charge would  not  be  unlawful  because  a  wrong 
reason  had  been  given  for  it.  An  examination 
of  the  charge  of  the  learned  Judge  shows  that  he 
Jiad  instructed  the  jury  fully  and  correctly  upon 
the  right  to  discharge  plaintiff  by  reason  of  his' 
sickness  and  inability  to  perform  his  duties. 
Then  followed  the  instruction  that  they  could 
not  discharge  him  because  he  was  too  high  priced. 
Both  rulings  were  correct  and  sufficiently  pre- 
sented either  view  of  the  case.  It  was  not,  per- 
haps, a  generous  act  to  discharge  an  old  employ^ 
of  the  company  for  a  temporary  incapacity  to 
perform  his  duties  caused  by  an  accident  occur- 
ring in  their  service.  We  are  not  dealing  with 
the  sentiment  of  the  case^which  is  often  mis- 
leading— but  with  its  law,  and  that  requires  this 
judgment  to  be  affirmed. 
Per  Curiam.  c.  k.  z. 


©uarter  g)essiDtts. 


Q.  S.  FrankUn  Go. 

In  re  Gordon's  Application. 

Whoiesaie  liquor  licetises — Act  of  May  24,  1887 
{P.  L.  194) — The  words  "-^  existing  latos,*'  in 
the  provision  of  ^  2  of  the  Act  of  May  24,  1887, 
that  *^  licenses  shall  be  granted  .  .  .  .in  such 
manner  as  is  provided  by  existing  laws,"  have 
rejerence  to  the  Act  of  March  22,  1867,  in 
counties  where  no  other  local  wholesale  liquor 
law  is  in  force — The  grunting  of  a  wholesale 
license^  under  the  Act  of  ISQ7 ^  is  a  matter 
within  the  discretion  of  the  Quarter  Sessions — 
In  re  Applications  of  Prospect  Brewing  Com' 
pany  and  Pollard et  al,,  ante,  pp.  177, 181,  ap- 
plicable only  to  the  granting  of  licenses  in 
Philadelphia,  Allegheny,  and  such  other  coun- 
ties where  similar  local  laws  prevail, 

Sor  motion  for  role  to  show  cause  why  the 
action  of  the  Court,  in  refusing  a  wholesale  liquor 
license  to  Cyrus  H.  Gordon,  should  not  be  re- 
considered, and  said  license  granted. 

IT.  H,  Gillam,  for  petition. 

Sept.  2,  1889.  The  Court.  On  the  fourth 
Monday  of  January  last  the  petition  of  Cjrrus  U. 
Gordon  for  a  license  to  sell  liqqor  at  wholesale  in 
theFoanh  Ward  of  Chamben<burg  was  presented 
to  tlie  Court,  it  having  been  previously  filed  in  the 


clerk's  office  and  duly  advertised  pursuant  to 
law  and  the  standing  rules  of  the  Court.  It  re- 
pre$>ented  that  the  applicant  was  a  citizen  of  the 
United  States,  of  sober  habits  and  good  moral 
character,  and  a  good  and  sufficient  bond  accom- 
panied it. 

No  remonstrance  was  filed,  nor  was  objection 
made  by  any  one  to  the  granting  of  the  license. 

In  addition  to  all  this  the  Court  had  knowledge 
within  itself,  that  the  averments  contained  in  the 
application  with  respect  to  the  character  and 
qualifications  of  the  applicant,  were  true  in  fact. 

Yet,  notwithstanding,  we  refused  the  license, 
in  the  exercise  of  a  discretion,  which,  as  we  be- 
lieved, was  vested  in  the  Court  by  the  law.  The 
sole  reason  for  the  refusal  was  the  belief  enter- 
tained by  the  Court  that  such  license  was  not 
required  for  the  accommodation  of  the  public ; 
and  with  respect  to  the  public  whose  accommoda- 
tion we  were  considering,  we  had  regard  not  only 
to  the  population  of  the  Fourth  Ward  of  Cbam- 
bersburg,  but  to  the  general  public  throughout 
the  county. 

We  had,  previous  to  our  action  on  this  license, 
at  the  same  term  of  Court,  granted  six  distillers 
and  twenty-six  hotel  licenses.  This,  in  our 
judgment,  made  abundant  provision  for  the 
accommodation  of  the  public  within  the  county. 
With  tbis  number  of  licensed  places  fairly  dis- 
tributed, liquor  in  large  or  small  quantities  could 
be  obtained  in  any  part  of  the  county,  with  as 
great  facility  as  almost  any  article  of  traffic  for 
which  there  is  an  equal  demand.  We  could 
then  have  no  warrant  for  granting  wholesale 
licenses,  in  addition  to  those  already  granted, 
so  far  as  the  accommodation  of  the  public  was 
concerned  ;  and  we  regarded  it  as  our  imperative 
duty  under  such  circumstances  to  reject  the  ap- 
plication. Ample  provision  having  been  made 
for  every  legitimate  public  demand,  the  increase 
of  licensed  places  beyond  this  point  would  be 
attended  with  mischief  which  we  felt  it  our  duty 
to  avert. 

But  it  is  now  insisted  upon,  that,  no  matter 
what  the  public  necessities  are,  and  no  matter 
what  the  public  good  requires,  the  Court  has  no 
discretionary  power  in  the  premises,  but  is  re- 
quired by  law  to  grant  the  license,  if  the  appli- 
cant has  shown  that  he  possesses  the  common 
qualifications  of  citizenship,  good  moral  character 
and  sobriety,  and  in  making  his  application  has 
conformed  to  the  established  rules. 

In  support  of  this  view  of  the  law,  our  attention 
is  directed  to  the  recent  decisions  of  the  Supreme 
Court  in  the  Pollard  and  Prospect  Brewing  Co. 
cases  (24  Weekly  Notes,  177,  181). 

If  the  present  case  is  not  to  be  distinguished 
from  these,  then  it  follows  that  we  had  in  fact  no 
discretionary  power  in  the  matter,  and  that  our 
action  in  withholding  the  license  was  wholly  un- 
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warranted  in  law.  Holding  as  we  do  to  the 
opinion,  that  serious  public  mischief  is  certain  to 
result  from  granting  wholesale  licenses  to  all  who 
are  likely  to  apply,  possessing  the  qualifications 
alluded  to,  the  case  assumes  grave  proportions, 
and  we  have  endeavored  to  examine  the  question 
with  a  full  sense  of  its  importance,  and  o«r  own 
responsibility  in  connection  therewith.  If  the 
cases  recently  decided  by  the  Supreme  Court  and 
above  referred  to,  are  to  govern  our  action  in  the 
present  case,  the  same  rule  must  obtain  with  re* 
spect  to  all,  and  we  may  safely  anticipate  that 
the  discretion  which  the  Court  legally  exercised 
in  denying  hotel  and  tavern  licenses  to  certain 
localities,  will  be  rendered  idle  and  fruitless  by 
the  enforced  allowance  of  wholesale  licenses  in 
thf^ir  stead.  However  this  may  be,  it  will  be  our 
duty  none  the  less  to  grant  this  license  now 
prayed  for,  if  the  Supreme  Court  has  decided,  as 
is  claimed,  that  we  have  no  discretion  in  the 
matter,  the  necessary  qualification  of  the  appli- 
cant being  conceded. 

In  both  of  these  cases  relied  on  as  authority  for 
this  view,  the  application  had  been  refused  by  the 
Courts  below,  under  authority  supposed  to  be 
granted  by  the  Act  of  13th  May,  1887,  known 
as  the  Retail  Act.  The  Act  of  24th  May,  1887, 
providing  for  wholesale  licenses,  directed  that 
such  licenses  should  be  granted  *^  in  such  manner 
as  is  provided  by  existing  laws." 

It  seems  to  have  been  assumed  by  the  Courts 
below,  that  by  existing  laws  was  meant  the  ear- 
lier Act  of  Idth  Mayy  1887,  which  did  unques- 
tionably, by  its  very  tonus,  commit  the  granting 
of  licenses  very  largely  to  their  discretion. 

Herein  error  was  committed,  for  as  is  clearly 
shown  by  the  opinion  of  the  Chief  Justice,  the 
two  Acts  have  no  relation  to  each  other  what- 
ever, the  one  being  a  rastraining  statuto,  while 
the  other,  relating  to  wholesale  licenses^  was  en- 
acted for  the  purpose  of  revenue  solely.  It  is  un- 
necessary to  quoto  here  at  length  the  several 
reasons  advanced  to  show  that  it  could  not  have 
been  the  legislative  intent  that  the  earlier  Act  of 
the  Idth  was  to  be  read  into  the  lator  Act  of  24th 
May.  It  is  enough  to  say  that  the  whole  pur- 
pose or  scope  of  the  argument  of  the  Court  is  to 
show  that  by  the  torm  ^^  under  existing  law"  was 
not  meant  the  Retail  Act  of  Idth  May,  1887, 
but  such  other  laws  as  related  to  wholesale 
licenses  and  which  remained  unrepealed. 

In  the  Pollard  ease  the  existing  law  was  the 
local  Act  of  1872  relating  to  Allegheny  County 
exclusively.  In  the  Prospect  Brewing  Co.  case 
the  existing  laws  were  those  which  related  to  the 
city  of  Philadelphia  exclusively.  And  in  neither 
case  did  the  existing  law  vest  any  discretion  in 
the  Quarter  Sessions  Court,  where  the  qualifica- 
tions of  the  applicant  was  conceded. 

With  this  pLuia  and  explicit  intorpretation  of 


the  Act  of  24th  May  by  the  Supreme  Court  be- 
fore us,  we  have  but  to  determine  what  was  the 
existing  law  in  regard  to  wholesale  licenses  in 
Franklin  County  at  that  time.  Certainly  it  was 
not  the  Act  of  Idth  May;  that  much  has  been 
settled  beyond  all  dispute.  It  could  not  have 
been  the  Act  of  1872,  which  determined  the 
Pollard  case ;  for  this  Act  was  local  in  its  ope- 
ration, being  limited  to  Allegheny  County.  Nor 
was  it  the  law  governing  the  granting  of  license  in 
Phikdelphia,  under  whiob  the  Prospect  Brewing 
Co.  case  was  decided ;  for  in  Philadelphia,  prior 
to  the  Act  of  1887,  the  Courts  had  nothing  to  do 
with  the  granting  of  license  to  sell  liquor,  as  we 
shall  see  further  on.  What,  then,  was  the  *'  ex- 
isting law'*  as  applicable  to  Franklin  County  and^ 
indeed,  the  entire  State,  excepting  those  locali- 
ties which  were  under  the  operation  of  special 
statutes  ? 

It  is  unnecessary,  for  the  purpose  of  this  in- 
quiry, to  trace  the  history  of  the  liquor  legisla- 
tion of  the  State  back  of  a  comparatively  recent 
period.  An  examination  of  the  earlier  laws  will 
disclose  the  fact  that  prior  to  1856  vendors  of 
liquor,  in  quantities  greater  than  a  gallon,  ob- 
tained their  license  to  sell,  not  through  the  Court, 
but  in  the  same  way  that  vendors  of  other  mer- 
chandise obtained  theirs,  viz.,  from  the  county 
treasurer,  upon  payment  of  the  tax  assessed 
thereon. 

By  the  Act  of  Slst  March,  1856,  entitled  <'An 
Act  to  regulate  the  sale  of  Intoxicating  Liquors," 
all  this  was  changed. 

The  6th  section  of  this  Act  distinguished  the 
several  kinds  of  license  that  were  to  be  allowed  : 
1st,  licenses  to  vendors  of  wines,  malt  or  brewed 
liquors,  either  with  or  without  other  goods,  wares, 
or  merchandise,  in  quantities  not  less  than  one 
gallon ;  2d,  to  keepera  of  hotels,  inns,  or  taverns, 
selling  in  quantities  less  than  a  gallon  ;  and  3d, 
to  keepers  of  eating-houses,  for  the  sale  of  malt 
and  brewed  liquors  and  domestic  wines ;  and  it 
was  provided  by  the  same  section  that  these 
licenses  should  only  be  granted  to  citixens  of  the 
United  States,  of  temperate  habits  and  good  moral 
character. 

The  7th  section  provided  <Hhat  licenses,  for 
sale  of  liquor  as  herein  provided,  shall  be  granted 
by  the  Court  of  Quarter  Sessions  of  the  proper 
county,  except  Philadelphia  or  Allegheny,  at  the 
first  or  second  session  in  each  year,  and  shall  be 
for  one  year." 

<<  The  said  Courts  shall  fix  by  rule  or  standing 
order  a  time  at  which  application  for  said  licenses 
shall  be  heard,  at  which  time  all  persons  apply- 
ing or  making  objection  to  applications  for  lioense 
may  be  heard  by  evidence,  petition,  remonstrance, 
or  counsel." 

By  the  16th  section  boards  of  licensers  were 
created  for  the  counties  of   Philadelphia  and 
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Allegheny,  whose  power  and  discretion  were  de- 
fined by  the  next  sacceeding  clause. 

This  legislation  was  followed  by  the  Act  of 
April  20,  1858,  one  evident  purpose  of  which 
was,  to  take  hw9lj  from  the  Courts  the  discretion 
which  it  was  thought  the  Act  of  1856  gave  thaia. 

AoNBW,  J.,  in  Schlaudecker  v,  Marshall  (72 
Fa.  St.  204),  speaking  of  these  several  Acts,  says : 
*^  Under  the  Act  of  1856  the  discretion  of  the 
Court  in  granting  licenses  differed  somewhat, 
bat  not  greatly,  from  that  given  by  the  Act  of 
1834,  and  was  regulated  by  the  6th  section, 
which  required  the  Court  to  fix,  by  rule  or  stand- 
ing order,  a  time  at  which  application  for  license 
should  be  heard,  and  when  all  persons  applying 
or  making  objections  might  be  heard  by  evidence, 
petition,  remonstrance,  or  counsel.  This  pro- 
vision was  essentially  changed  by  the  6th  section 
of  the  Act  of  1858,  which  made  the  granting  of 
licenses  mandatory  ^to  citizens  of  the  United 
States,  of  temperate  habits  and  good  moral  char- 
acter, whenever  the  requirements  of  the  laws  on 
the  subject  are  complied  with  by  any  such  appli- 
cant, to  sell  the  liquor  aforesaid  for  one  entire 
year  from  the  date  of  his  license.  Provided,  that 
nothing  herein  contained  shall  prohibit  the  Court 
from  hearing  other  evidence  than  that  presented 
by  the  applicant  for  license :  and  provided  fur^ 
ther,  that  after  hearing  the  evidence  as  aforesaid, 
the  Court,  board  of  licensers,  or  commissioners, 
ikail  grant  or  refuse  a.  license  to  such  applicant 
in  accordance  with  the  evidence,* 

<*  This  Act  took  away  the  discretion  which  the 
Courts  had  exercised  under  the  Acts  of  1834  and 
1856,  and  made  it  a  matter  of  legal  judgment 
and  evidence." 

This  Act  of  1858  was  a  supplement  to  the  Act 
of  1856,  and  repealed  by  substitution  certain 
clauses  of  the  Act  of  1856,  and  others  by  specific 
enumeration,  notably  those  which  related  to  Phila- 
delphia and  Allegheny.  The  Act  of  1856,  as  thus 
modified  by  the  Act  of  1858,  made  the  granting 
of  licenses  mandatoiy,  whenever  the  prescribed 
qualifications  were  met ;  and  our  examination,  so 
fkr  as  concerns  Philadelphia,  has  not  disclosed 
any  change  or  modification  in  this  respect. 

It  was  in  the  light  then  of  this  Act  of  20th 
April,  1858,  which  by  its  -  very  language  was 
mandatory,  unrepealed  and  unmodified  so  far  as 
it  relates  to  Philadelphia,  that  the  Supreme 
Court  disposed  of  the  Prospect  Brewing  Co. 
case.  The  Court  having  clearly  shown  that  the 
Act  of  18th  May,  1887,  had  no  application,  the 
existing  law  under  which  wholesale  licenses  in 
Philadelphia  were  to  bo  granted,  was  necessarily 
the  Act  of  1858,  and  considered  in  connection 
with  that  Act,  the  license  became  a  matter  of 
right,  if  the  legal  conditions  were  met  on  the 
p«l  of  the  applicant. 

But  while  this  is  so  with  respect  to  Philadel- 


phia, we  have  to  consider  later  legislation  afiect- 
ing  the  State  at  large.  By  the  Act  of  14th 
April,  1859  (P.  L.  653),  the  mandatory  provis- 
ions of  the  Act  of  1858  were  repealed  so  far  as 
they  related  to  ^*  applications  for  licenses  to  keep 
a  hgteiy  imuj  or  tavemj"  and  soch  applications 
were  to  be  refused  whenever  in  the  opinion  of 
said  Court,  ^'  such  inn,  hotel,  or  tavern  is  not 
necessary  for  the  accommodation  of  the  public 
and  entertainment  of  stran^rs  or  travellers.'^ 
Philadelphia  was  by  express  terms  excepted  out 
of  the  provisions  of  this  Act. 

This,  whilst  changing  the  whole  system  as  to 
retail  license,  left  the  status  of  wholesale  license 
unaffected. 

Thus  the  situation  remained,  wholesale  licenses 
under  the  Act  of  1858,  hotel  licenses  under  the 
provision  of  the  Act  of  1859,  until  1867,  when 
by  the  Act  of  22d  March  of  that  year  (P.  L.  40) 
both  were  put  upon  the  same  footing.  It  is  en- 
titled **A  further  supplement  to  an  Act  to  regu- 
late the  granting  of  license  to  hoteb  or  eating 
houses,  approved  March  31,  1856."  It  will  be 
observed  that  the  reference  to  the  Act  of  1856  in 
the  title  is  a  manifest  misrecital.  The  Act  of 
31st  March,  1856,  was*  not  an  Act  to  regulate  the 
granting  of  license  to  hotels  or  eating  houses,  but 
was  an  Act  to  regulate  the  sale  of  intoxicating 
liquors  generally.  Its  title  was  '^An  Act  to 
regulate  the  sale  of  Intoxicating  Liquors,"  and 
its  provisions  embrace  both  wholesale  and  retail 
licenses.  Indeed,  it  was  the  first  departure  from 
the  old  system  which  allowed  wholesale  licenses 
to  be  issued  by  the  county  treasurer,  and  required 
such  licenses  thereafter  to  be  granted  by  the 
Courts. 

The  Ist  section  enacted  as  follows  :— 

'<  That  when  an  application  is  made  to  any 
Court  of  Quarter  Sessions  of  this  Commonwealth 
for  license  to  sell  intoxicating  drinks,  it  shall  be 
lawful  for  said  Court  to  hear  petitions,  in  addition 
to  that  of  the  applicant,  in  favor  of,  and  remon- 
strance against,  the  application  for  such  license, 
and  in  all  cases,  to  refuse  the  same  whenever,  in 
the  opinion  of  the  said  Court,  having  due  regard 
to  the  number  and  character  of  the  petitioners 
for  and  against  such  application,  such  license  is 
not  necessary  for  the  accommodation  of  the 
public  and  entertainment  of  strangers  and  trav- 
ellers." 

By  the  5th  section  it  was  enacted  ^<  that  the 
provisions  of  the  Ist  section  of  this  Act  shall  not 
apply  to  the  city  of  Philadelphia  or  the  county  of. 
Allegheny." 

One  evident  purpose  of  this  Act  was,  to  invest 
the  Courts  with  the  same  discretionary  power 
with  respect  to  wholesale  licenses,  as  was  given 
them  by  the  Act  of  1859,  in  the  case  of  hotel 
licenses ;  the  plain  language  of  the  Act  imports, 
this  purpose,  and  the  continued  practice  of  the 
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Courts  thereunder  sliows  that  it  was  so  under- 
stood throughout  the  Commonwealth.  But,  more 
than  ally  the  Supreme  Court  has  clearly  and  ex- 
plicitly recognized  it  as  the  law  governing  the 
granting  of  such  licenses  in  Reed's  Appeal  (114 
Pa.  St.  263),  a  case  to  which  we  shall  have  occa- 
sion presently  to  refer  at  greater  length.  In  this 
case  the  Court  was  dealing  with  a  wholesale 
license  which  had  been  granted  by  the  Quarter 
Sessions  Court  of  Washington  County. 

If  we  are  correct  in  this  conclusion,  then  mani- 
festly, the  conditions  which  governed  in  the  Pol- 
lard and  Prospect  Brewing  Co.  cases  are  wanting 
when  we  come  to  deal  with  a  case  unaffected  by 
local  laws.  These  cases  are  controlling  only  so 
far  as  they  direct  us  to  disregard  the  Act  of  Idth 
May,  1887,  when  we  are  considering  a  wholesale 
license,  because  it  is  inapplicable  thereto,  and  re- 
quires us  to  ascertain  what  is  the  existing  law, 
so  that  we  may  measure  our  discretion  by  its  pro- 
visions. 

So  having  determined  the  existing  law  to  be 
the  Act  of  22d  March,  1867,  we  next  inquire 
into  the  extent  of  ojir  discretion  thereunder. 

Fortunately  this  has  been  settled  for  us  beyond 
the  possibility  of  controversy. 

In  Beed*s  Appeal,  supra ^  the  Court,  in  a  Per 
Curiam  opinion  referring  to  the  Act  of  22d 
March,  1867,  says :  ^'  The  legislative  mind  is 
therein  very  clearly  expressed,  and  ought  not  to 
be  mistaken.  The  Court  is  to  hear  petitions  in 
addition  to  that  of  the  applicant,  in  favor  of,  and 
remonstrances  against  the.  application  for  such 
license,  and  in  all  cases  to  refuse  the  same  when- 
ever in  the  opinion  of  the  Court,  having  due  re- 
gard to  the  number  and  character  of  the  peti- 
tioners tor  and  against  such  application,  such  li- 
cense is  not  necessary  for  the  accommodation  of 
the  public,  and  entertainment  of  strangers  and 
travellers." 

^^  In  this  we  see  that  the  petitions  and  remon- 
strances are  for  the  sole  purpose  of  determining, 
without  regard  to  the  character  of  the  applicant, 
whether  such  license  is,  or  is  not,  a  matter  of 
public  necessity.  Furthermore,  the  Legislature 
has  prescribed  the  method  by  which  this  neces- 
sity shall  be  ascertained,  that  is,  by  the  number 
and  character  of  those  petitioning  for  or  against 
such  application.  We  may  also  here  call  atten- 
tion to  the  fact  that  the  remonstrance,  as  well  as 
the  additional  petition,  must  be  special,  not  gen- 
eral ;  that  is,  for  or  against  a  single  or  particular 
application,  otherwise  it  may  be  disregarded. 
....  The  Act  is  a  valuable  one  if  properly  ad- 
ministered ;  but  whether  it  was  so  administered 
in  this  case,  we  cannot  determine.  The  petitions, 
pro  and  con^  are  not  matters  of  record,  but  in  the 
nature  of  evidence  for  the  information  of  the  con- 
science of  the  Court,  and  as  a  consequence,  we 


cannot  review  them,  or  reverse  the  action  of  the 
Judge  of  the  Quarter  Sessions  on  a  certiorari." 

In  the  case  we  are  now  considering  there  was, 
as  we  have  said,  no  remonstrance  or  objection 
made  to  the  granting  of  the  license.  The  appli- 
cant was  known  to  the  Court  to  be  a  citizen,  of 
temperate  habits  and  good  moral  character,  and 
his  application  was  rejected  solely  because  we 
were  of  opinion  that  a  place  for  the  sale  of  liquor 
at  wholesale  was  not  required  for  the  public  ac- 
commodation, in  view  of  the  provision  already 
made.  '  The  applicant  and  those  who  signed  his 
petition  thought  the  license  was  required;  the 
Court  thought  differently,  and  the  license  was  re- 
fused. The  question  here  arises,  were  we  within 
the  true  limits  of  our  discretion  in  allowing  the 
opinion  of  the  Court  to  prevail  against  that  of  the 
applicant  and  his  petitioners? 

Here,  too,  we  are  relieved  from  all  argument 
or  controversy.  The  purpose  of  petitions,  and 
the  duty  of  the  Court  with  regard  thereto,  are 
clearly  stated  by  the  present  Chief  Justice  in 
RaudenbuRch's  Petition  (120  Pa.  St.  342). 

"  I  will  not,"  says  Paxson,  C.  J.,  "  consume 
time  with  an  extended  discussion  of  the  right  of 
the  Judges  of  the  Court  of  Quarter  Sessions  to 
exercise  their  discretion  in  the  granting  of  license. 
It  has  been  exercised  by  that  Court  almost  time 
out  of  mind,  and  the  power  has  been  again  and 
again  affirmed  by  this  Court." 

**  This  discretion,  however,  is  a  legal  discre- 
tion, to  be  exercised  wisely  and  not  arbitrarily. 
A  Judge  who  refuses  all  applications  for  license, 
unless  for  cause  shown,  errs  as  widely  as  a  Judge 
who  grants  all  applications.  In  either  case,  it  is 
not  the  exercise  of  judicial  discretion,  but  of 
arbitrary  power.  The  law  of  the  land  has  decided 
that  licenses  shall  be  granted  to  some  extent,  and 
has  imposed  the  duty  upon  the  Court  of  ascer* 
taining  the  instances  in  which  the  license  shall 
be  granted.  In  order  to  perform  this  duty  prop- 
erly, the  Act  of  Assembly  has  provided  means 
by  which  the  conscience  of  the  Court  may  be 
informed  as  to  the  facts ;  it  may  hear  petitions, 
remonstrances,  or  witnesses,  and  we  have  no 
doubt  the  Court  may  in  some  instances  act  of  tim 
own  knowledge.  The  mere  appearance  of  an  ap- 
plicant'for  license,  when  he  comes  to  the  bar  of 
the  Court,  may  be  sufficient  to  satisfy  the  Judge 
that  he  is  not  a  fit  person  to  keep  a  public  house. 
The  Judge  is  not  bound  to  grant  a  license  to  a 
man  whom  he  knows  to  be  a  drunkard  or  a  thief, 
or  has  actual  knowledge  that  his  house  is  not  ne- 
cessary for  the  public  accommodation.'^ 

^  The  object  of  evidence  in  such,  oases  is  to 
inform  the  conscience  of  the  Court,  so  that  it  can 
act  intelligently  and  justly  in  the  performance  of 
a  public  duty.  While  the  act  of  deciding  in  such 
cases  is,  perhaps,  quasi-judicial,  the  diffidence 
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between  the  granting  or  withholding  of  a  license, 
and  the  decision  of  a  question  between  parties  to 
a  private  litigation  is  manifest.  Neither  the  peti- 
doner  nor  any  other  person  in  this  State  has  any 
property  in  the  right  to  sell  liquor." 

It  may  be  urged  that  in  this  particular  case 
the  Court  had  regard  to  hotel  or  tavern  licenses 
alone,  and  that  we  do  violence  to  the  opinion 
when  we  seek  to  apply  it  to  wholesale  applica- 
tions. 

True  it  is  that  it  was  an  application  for  a 
tavern  license  that  was  before  the  Court  in  this 
particular  case,  but  the  argument  and  reasoning 
of  the  Court  are  as  applicable  to  one  kind  of 
license  as  another,  except  as  they  may  be  granted 
in  Philadelphia  and  Allegheny  and  such  other 
counties  as  are  excepted  out  of  the  operation  of 
the  general  law  of  1867,  for,  as  we  have  before 
stated,  the  Act  of  1867  places  all  licenses  upon 
the  same  footing,  and  not  only  makes  the  public 
accommodation  a  neceisary  condition  for  a 
license  of  any  kind^  but  provides  for  petitions  and 
remonstrances  as  a  means  for  enlightening  the 
Court  with  reference  thereto.  Reed's  Appeal, 
9upra,  is  so  clear  and  explicit  on  this  subject  that 
it  admits  of  no  question. 

The  examination  we  have  thus  made  of  the 
several  Acts  of  Assembly  relating  to  licenses  to 
sell  intoxicating  liquors,  and  the  adjudication  of 
our  Supreme  Court  in  connection  therewith, 
satisfies  us  that  in  rejecting  Mr.  Gordon's  appli- 
cation for  a  license  to  sell  in  quantities  not  less 
than  a  quart,  we  exercised  a  discretion  which  the 
law  has,  wisely  or  unwisely,  as  the  case  may  be, 
vested  in  the  Quarter  Sessions  Courts  of  the 
Commonwealth,  excepting  in  those  counties 
which  are  under  the  operation  of  special  laws. 

The  motion  for  a  rule  to  show  cause  why  our 
action  should  not  be  reconsidered,  is  therefore 
refused. 

Opinion  by  Stewart,  P.  J. 

[See  next  case.] 

A.  R.  H. 


Q.  S.  of  Bucks  €k). 

In  re  McBride's  Application.. 

Wholesale  Liquor  License  Act  of  May  24,  1887 
^Bottler's  license^The  Act  of  May  24, 1887, 
and  the  decision  of  the  Supreme  Court  there^ 
under  in  Prospect  Brewing  Co.*8^  Pollard^s 
and  Einstein^ s  applications^  antSy  pp.  177, 
181,  184,  do  not  deprive  the  Courts  oj  Quarter 
Sessions^  .in  counties  not  heretofore  affected*  by 
special  laws  on  the  subject^  of  the  right  to  exer* 
cise  their  discretion  in  granting  or  refusitig 
bottlers*  licenses. 

Snr    motion    to    reconsider   application    for 
bottler's  license. 


J,  Monroe  Shellenberger^  for  the  motion. 
B*  £,  Gilkeson,  contra. 

August  19, 1889.  The  Court.  Tlie  personal 
fitness  and  qualifications  of  the  petitioner  to  hold 
a  license  were  unquestioned ;  his  license  was  re- 
fused at  the  May  Court  solely  on  the  ground  of 
want  of  necessity,  the  issue  raised  by  the  remon- 
strance. 

The  question  now  raised  is  whether  the  recent 
decisions  of  the  Supreme  Court  which  deny  any 
discretion  in  the  Judges  of  the  several  Courts  of 
Quarter  Sessions  to  refuse  to  grant  wholesale  and 
bottlers'  licenses  for  want  of  necessity,  apply  to 
bottlers*  applications  in  counties  not  heretofore 
affected  by  special  laws. 

Before  the  Act  of  May  24,  1887,  became  a 
law,  it  appeared  to  be  conceded  that  the  Courts 
could,  in  their  discretion,  refuse  to  grant  whole- 
sale liquor  licenses  when  deemed  unnecessary.  The 
decisions  and  practice  of  the  lower  Courts  almost 
uniformly  sustained  this  view,  the  Judges  enter- 
taining the  opinion  that  the  conditions  of  citizen- 
ship, sobriety,  and  moral  character,  mentioned  in 
the  Act,  were  intended  to  apply  to  the  qualifica- 
tions of  the  applicant  and  not  to  define  the  discre- 
tion of  the  Courts. 

The  Supreme  Court  approved  and  affirmed  the  > 
use  of  such  a  discretion  by  the' lower  Courts  in 
cases  where  the  applications  were  for  wholesale 
liquor  licenses.  (Reed's  Ap.,  114  Pa.  452 ;  Con- 
way's Petition,  1  Cent.  148.) 

But  in  recent  cases  they  have  declared  that 
they  had  overlooked  the  distinction  between 
wholesale  and  retail  licenses,  and,  therefore,  they 
reverse  the  cases  previously  decided  in  relation 
to  wholesale  licenses.  They  define  the  discretion 
of  the  Courts  in  acting  upon  such  licenses  to  be  a 
limited  one  confined  within  restrictions  which  they 
find  imposed  by  the  former  Acts  of  Assembly 
which  are  to  be  read  into  the  Act  of  1887.  They 
say  that,  while  the  Courts,  under  the  old  law,  had 
a  discretion,  it  was  limited  to  three  things,  to 
wit :  citizenship,  character,  and  sobriety  of  the 
applicant,  and  that  no  discretion  was  vested  in  the 
Judges  of  the  Courtsof  the  Commonwealth  to  refuse 
a  wholesale  license  because  unnecessary.  The 
reasons  for  this  conclusion  are  given  at  length  by 
Chief  Justice  Paxson  in  the  cases  of  the  Prospexst 
Brewing  Company  and  Pollard's  applications  (24 
Weekly  Notes,  181). 

The  effect  of  those  decisions  is,  that  the  inter- 
pretation of  the  old  law  and  practice  by  the  Courts 
throughout  the  State,  were,  as  to  wholesale 
licenses,  erroneous,  if  not  arbitrary.  Although 
the  Supreme  Court,  by  their  recent  decisions, 
have  left  no  room  for  doubt  in  regard  to  that  class 
known  as  wholesale  liquor  license  cases,  it  does 
not  follow,  because  the  law,  as  so  long  practised, 
was  not  correctly  understood  in  its  application  to 
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one  class  of  subjects,  that  the  same  error  pre- 
vailed also  in  the  practice  in  relation  to  another 
and  different  class. 

The  law  which  required  bottlers  to  obtain 
licenses  in  this  and  most  of  the  other  counties 
of  the  State  was  not  the  same  code  which  regu- 
lated the  granting  of  wholesale  licenses.  By 
gradation,  bottlers  were  brought  within  the  penaU 
ties  and  restrictions  regulating  other  vendors  of 
liquors.  Prior  to  the  legislation  of  1887,  they 
were  always  regarded  as  retailers,  and  were  so 
classified  and  digested.  The  Acts  of  1855  and 
1856  permitted  them  to  sell  without  license ;  so 
did  all  the  supplements  thereto,  down  to  the  Act 
of  March  22,  1867,  which  forbade  the  sale  of  in- 
toxicating liquors  by  any  persons  without  a  license, 
except  druggists. 

The  Act  of  1875  required  that  all  licenses,  un- 
less otherwise  provided  for  by  special  laws,  should 
be  obtained  by  the  Courts.  That  was  an  Act  to 
^^  restrain  and  regulate  the  sale  of  intoxicating 
liquors."  It  classified  bottlers  with  hotels,  inns, 
and  tavoms,  and  provided  for  a  hearing,  by  evi- 
dence, petition,  remonstrance,  or  counsel. 

In  the  case  of  Piacke  v.  Commonwealth  (3 
Penny.  498),  the  Supreme  Court  indorsed  the 
law  as  given  by  the  Court  below,  which  had  said 
that  the  Act  of  1875  vested  the  power  to  grant 
bottlers'  licenses  solely  in  the  Courts,  and  also 
asserted  that  the  Legislature  had  intended  to 
clothe  the  Courts  with  the  same  discretion  as  in 
retail  cases. 

In  the  case  of  Heck^  Petition  (8  Del.  Co.  1), 
this  Court  held  that  it  could  exercise  a  discretion 
and  refuse  a  bottler's  license  when  deemed  un- 
necessary. In  that  case  it  was  urged  that  the 
use  of  the  word  •*  may,"  in  the  second  section  of 
the  Act  of  1875,  should  be  read  *<  shall,"  and  left 
no  discretion.  We  said : '  **The  answer  is  appa- 
rent; such  an  interpretation  would  apply  to  all 
licenses  to  be  granted  by  the  Courts,  and  would 
abrogate  the  discretion  conferred  on  them  by 
prior  Acts;  something  the  Liegislature  never  in- 
tended by  an  Act  to  *  restrain'  the  sale  of  liquors." 
(See,  also,  Com.  v.  Fine,  1  Del.  Co.  145.) 

In  another  case,  the  venerable  Judge  £lwbll 
properly  and  clearly  construed  the  Act  of  1875 
to  be  «n  pari  materia  with  the  existing  retail 
Acts.  He  said :  ^^  The  natural,  if  not  the  neces- 
sary, inference  is  that  the  Legislature  intended 
the  Act  of  1875  to  be  auxiliary  to  and  in  aid  of 
the  purpose  of  the  old  law,  and,  as  a  consequence, 
it  must  be  read  into  it."  (License  Petitions,  2 
Ches.  Co.  821.)  We  are  unaware  that  any  Judge 
in  the  State  reached  a  diflferent  conclusion.  Judge 
Ross,  of  Montgomery  County,  at  first  held  that 
the  Act  of  1875  deprived  the  Courts  of  all  dis- 
cretion .  in  acting  upon  retail  licenses,  but  he 
changed  his  views  and  conformed  his  practice  to 


the  rule  of  the  old  law.  (License  Cases,  2  Chea. 
Co.  828.) 

The  Act  of  1875  does  not  confine  the  discre- 
tion of  the  Courts,  and  when  the  Act  of  1887 
was  passed  there  was  no  Act  of  Assembly  in  ex- 
istence that  defined  or  attempted  to  define  their 
discretion  in  the  matter  of  bottlers'  license. 
They  had  never  been  classified  with  wholesale, 
but  only  with  retail  dealers,  and,  therefore,  there 
was  no  existing  statute  from  which  it  could  be 
inferred  even  (as  was  the  case  with  the  wholesale 
dealers)  that  there  was  a  limited  discretion  in  the 
Courts,  other  than  that  affecting  retailers.  The 
only  existing  law  in  relation  to  licensing  bottlers 
by  the  Courts  was  to  be  found  in  the  Act  of  1875 
and  the  decisions  and  practice  of  all  the  Courta 
to  which  I  have  referred.  Therefore,  when  the 
Act  of  1887  was  passed  there  was  a  marked  dis- 
tinction between  the  law  and  practice  then  exist- 
ing in  relation  to  wholesale  liquor  dealers  and 
bottlers.  The  old  statute  did  impose  the  qualifi- 
cations of  citizenship,  character,  and  sobriety  for 
wholesale  dealers  to  which  the  Supreme  Court 
has  confined  the  discretion,  but,  in  the  case  of 
bottlers,  there  was  no  such  limitalion,  and  the 
declared  law  and  practice  was  in  favor  of  a 
broader  interpretation.  The  knowledge  of  the 
existing  law  is  presumed  to  have  been  in  the 
thought  of  the  law- nuking  power  when  the  new 
law  was  made.  It  is  laid  down  as  a  rule  for  the 
construction  of  statutes,  that  contemporary  prac- 
tice is  a  circumstance  connected  with  a  law  in 
time,  by  which  its  meaning  may  be  inferred,  for 
it  consists  of  what  was  usually  done  in  the  place 
where  the  law  was  made  at  or  near  the  time  of 
making  it.    (Potter's  Dwarris  on  Statutes,  186.) 

It  is  reasonable  that  the  same  rule  of  interpre- 
tation which  results  in  a  decision  that  there  is  a 
limited  discretion,  in  wholesale  license  cases,  will 
require  us  to  apply  the  larger  discretion  in  acting 
upon  bottlers'  petitions.  The  learned  Chief- 
Justice,  in  Pollard's  case,  cites  a  number  of 
reasons  why  the  restrictions  imposed  by  the  retail 
Acts  are  inapplicable  to  wholesale  licenses.  He 
says:  '^Wholesale  licenses  are  not  g^nted  for 
the  convenience  of  a  particular  neighborhood, 
nor  does  it  matter  where  the  place  of  business  is ; 
the  business  is  not  confined  to  any  particular 
locality ;  on  the  contrary,  it  is  general,  and  we 
may  fairly  infer,  from  the  knowledge  of  trade 
which  every  intelligent  man  possesses,  that  but  a 
small  portion  of  the  sales  of  a  wholesale  house  is 
confined  to  the  city  or  place  in  which  it  is  located." 
However  true  this  may  be  as  to  wholesale  liquor 
stores,  in  cities,  selling  in  not  less  quantities  than 
one  gallon,  we  apprehend  the  trade  and  business 
of  a  bottler,  as  usually  practised  in  our  country 
towns,  was  not  within  the  scope  of  thought  when 
these  conditions  were  cited.     A  bottling  trade  is 
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of  a  far  difierent  cbaracter  to  that  described.  It 
serves  to  oonvenieotly  supply,  in  unstinted  quan- 
tity, by  the  jug,  kettle,  can,  bucket,  or  bottle,  the 
families  in  the  immediate  neighborhood  of  the 
place  of  business,  where  neighbors,  friends,  and 
children  are  equal  partakers  of  the  evils  which 
are  supposed  to  attend  the  too  free  use  of  intoxi- 
cating drinks*  As  aptly  said  by  the  counsel  for 
the  remons^nce,  bottlers  keep  a  travelling  bar. 
Through  the  medium  of  their  trade,  the  taste  for 
intoxicants  is  acquired  and  becomes  an  irresistible 
appetite  amongst  those  who  otherwise  and  under 
usual  conditions  would  be  debarred  from  all  op- 
portunity to  use  them. 

It  is  usual  for  bottlers'  applications  to  be  sup- 
ported on  the  ground  that  families  in  the  neigh- 
borhood require* the  license  of  a  convenience  for 
retail  purchases.  A  reference  to  the  depositions 
in  this  case  shows  that  the  only  ground  for  the 
applici^ion  is  that  it  would  be  ^*  handy"  for  the 
people  to  have  a  place  to  purchase  bottled  liquors 
in  each  ward  of  Bristol. 

In  the  criminal  Court  we  have  observed  that 
the  bottle  is  oftenest  shown  to  have  been  the 
medium  through  which  intoxicants  were  furnished 
in  cases  where  their  use  resulted  in  public  drunk- 
enness and  disturbances.  In  fact,  we  have  come 
to  regard  this  method  of  retailing  liquors  as  the 
most  pernicious  and  difficult  of  detection  of  any. 

There  is,  besides,  other  evidjence  that  this  class 
of  dealers  were  not  in  the  contemplation  of  the 
Supreme  Court.  Only  recently  one  of  the 
present  Justices  of  that  Court  declared  that  ^'  the 
laws  have  determined  that  the  people  have  a  right 
to  purchase  liquor  in  quantities  not  less  than  one 
quart,  to  be  drank  or  used  elsewhere  than  upon 
the  premises  where  purchased,  and  provided  that 
reasonable  facilities  shall  be  afforded  for  the  ex- 
ercise of  that  right."  (Susquehanna  County 
Licences,  3  Pa.  C.  C.  616.)  This  points  to  a 
retail  trade  with  the  consumer. 

The  Supreme  Court,  in  the  matter  of  the  ap- 
plication tor  bottlers'  licenses  in  Allegheny 
County,  say  that,  as  they  are  unable  to  distin- 
guish them  in  principle  from  Pollard's  case,  the 
order  refusing  the  license  is  reversed.  ( £instein*s 
Petition,  24  Webklt  Notes,  184.)  The  local 
law  of  1872  did  not  require  bottlers  to  be  licensed 
in  Allegheny  County,  and  the  Act  of  1875  did 
not  apply  there.  Therefore,  when  the  Acts  of 
1887  were  passed  there  was  no  existing  law  pro- 
viding a  manner  of  licensing  bottlers  in  that 
county. 

It  is  quite  likely  that  the  attention  of  the  Su- 
preme Court  was  not  directed  to  the  law  as  it 
existed,  by  virtue  of  the  Act  of  1875,  in  other 
counties*  We  are  unable  to  find  that  any  refer- 
ence whatever  was  made  to  ttiat  Act.  The 
opinion  in  Pollard's  case  calls  attention  to  the 


circumstances  that  it  is  under  the  local  Act. 
The  opinion  in  the  bottlers'  cases  does  not  give 
in  detail  the  reasons  for  the  conclusion  reached. 
It  is  probable  that,  as  there  was  no  former  law 
regulating  the  granting  of  bottlers'  licenses  in 
Allegheny  County  by  tlie  Court,  the  Supreme 
Court  read  into  the  new  law  the  provisions  of  the 
local  Act  defining  the  qualifications  for  license, 
which  declares  that  licenses  shall  be  granted  ^'  to 
citizens  of  the  United  States  of  temperate  habits 
and  good  moral  character."  Whatever  may  have 
been  the  reasons  that  induced  the  decision  in  the 
Einstein  ca^,  we  are  unable  to  find  wherein  it 
is  like  the  case  under  consideration. 

We  must  look  to  the  Act  for  the  intention  of 
the  Legislature  in  relation  to  it  and  like  cases. 
The  Act  of  May  24,  1887  (P.  L.  194),  is  en- 
titled *'  An  Act  providing  for  the  licensing  of 
wholesale  dealers  in  intoxicating  liquors."  The 
second  section  declares  that  licenses  shall  be 
granted  in  such  manner  as  is  provided  by  exist- 
ing laws,  and  prescribes  the  manner  of  fixing  a 
rule  of  practice  and  hearing;  it  evidently  ap- 
plies to  the  kinds  of  licenses  enumerated  in  the 
preceding  .section,  which  does  not  include  bottlers. 
The  third  section  refers  exclusively  to  bottlers ; 
it  fixes  the  rate  of  license  and  directs  that  they 
shall  be  required  to  **  procure  licenses  from  the 
Court  in  the  manner  provided  for  in  the  second 
section"  of  the  Act. 

Statutes  are  to  be  construed  so  as  to  best 
effectuate  the  intention  of  the  makeii,  which 
sometimes  may  be  collected  from  the  cause  or 
occasion  of  passing  the  statute,  and,  when  dis- 
covered, it  ought  to  be  followed  with  judgment 
and  discretion  in  the  construction,  though  it  may 
seem  contrary  to  the  letter  of  the  statute.  (Big 
Black  Creek  Imp.  Co.  r.  Com.,  ^  Pa.  450; 
Com.  V.  Fraim,  16  Id.  163.)  And  words  may 
be  taken  in  a  different  sens^  in  the  same  will  or 
statute,  when  they  apply  to  different  descriptions 
or  subjects.  (Potter's  Dwarris  on  Statutes,  194, 
195.) 

What  did  the  Legislature  intend  by  saying  in 
the  third  section  that  bottlers  should  procure 
licenses  *'  in  the  manner  provided  for  in  the  sec- 
ond section  of  this  Act?"  The  Supreme  Court 
holds  that  the  Act  is  purely  for  revenue,  the  main 
purpose  was  to  provide  a  classification  of  licensed 
vendors,  and  that  it  did  not  aim  to  change  ex- 
isting laws,  regulating  the  method  of  granting 
licenses,  is  clear  beyond  argument.  The  inten- 
tion was  to  classify  for  revenue  purposes,  and  it 
would  be  a  strained  construction  to  hold  that  the 
title  of  the  Act,  incidentally  including  bottlers 
with  the  wholesale  class,  must  be  given  such 
force  as  to  warp  the  statute  itself  to  the  extent  of 
givinga  different  meaning  to  the  manner  of  obtain- 
ing the  license  from  that  apparently  expressed* 
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It  was  true  that,  under  our  present  Constitution, 
the  title  is  a  part  of  the  Act,  but  it  is  principally 
important  in  a  constitutional  view  of  the  statute, 
and  it  has  been  said  that  it  is  a  verj  insufficient 
lind  unsafe  guide  to  assist  us  in  ascertaining,  even 
in  the  most  general  way,  the  scope  and  purport 
of  the  Act ;  but,  where  the  intent  is  not  plain,  it 
may  slightly  assist  in  removing  ambiguities, 
although  it  frequently  alludes  to  the  subject- 
matter  of  the  Act  only  in  the  most  geneml  or 
sweeping  terms,  and  very  often  is  not  co-exten- 
sive with  the  provisions  of  the  Act.  (Potter's 
Dwarris  on  Statutes,  102-7.) 

The  third  section  did  not  alter  the  existing 
law  in  relation  to  bottlers  at  all,  except  as  to  the 
amount  of  the  license  fee.  The  history  of  the 
contemporary  legislation,  and  the  cause  and 
occasion  for  the  Act,  all  rebut  any  intention  to 
change  the  law  or  its  meaning. 

If  we  read  the  third  section  so  as  to  make  it 
say,  "  in  the  manner  provided  for  in  the  second 
section  of  this  Act,"  in  regard  to  wholesale 
licenses,  we  undertake  to  supply  words  that  we 
have  no  reason  to  believe  were  omitted.  But  if 
we  regard  the  section  as  it  appears  to  have  been 
intended,  an  independent  enactment  classifying 
bottlers,  we  give  to  it  the  same  force  as  attaches 
to  the  second  section,  and  carry  out  the  apparent 
intention  when  we  construe  it  to  mean  that 
licenses  shall  be  procured  "as  provided  by  exist- 
ing laws."  The  reference  then  becomes  a  reason- 
able on«,  the  Act  stands  as  a  revenue  measure, 
ond  we  resort,  as  was  intended,  to  the  then  ex- 
isting laws  to  ascertain  the  power  conferred  upon 
the  Court  in  granting  bottlers'  licenses. 

There  is  nothing  in  the  Act  or  section  to  show 
that  there  was  any  purpose  to  restrict  the  dis- 
cretion of  the  Court.  On  the  contrary,  there  is 
a  noticeable  change  in  the  phraseology  of  the  two 
sections ;  the  second  section  provides  that  the 
Courts  shall  grant  licenses,  while  the  third  de- 
clai-es  that  the  bottler  shall  be  required  to  pro- 
cure license  from  the  Court.  This  change  was 
made  for  a  purpose,  and  is  entirely  consistent 
with  a  knowledge  of  the  distinctions  between  the 
two  kinds  of  licenses.  Unless  there  was  some 
weighty  purpose,  it  is  difficult  to  understand  why 
bottlers'  licenses  were  not  provided  for  in  the 
first  and  second  sections,  as  could  readily  have 
been  done. 

The  most  that  can  be  claimed,  from  the  refer- 
ence in  the  third  section,  is  that  it  may  apply  to 
the  manner  of  obtaining  a  license  prescribed  in 
terms,  in  the  second  section,  to  wit,  under  the 
rule  or  standing  order  of  Court  and  upon  hearing 
by  petition,  evidence,  remonstrance,  or  counsel. 

As  applicable  to  existing  laws,  the  Act  of  1887, 
if,  indeed,  it  be  constitutional,  is  a  difficult  one 
to  understand,  and  it  illustrates  the  carelessness 


attending  the  making  of  many  of  our  important 
laws. 

We  have  carefully  considered  it  in  connecUon 
with  recent  decisions  with  a  desire  only  to  reach 
a  conclusion  satisfactory  to  ourself  as  right  and 
in  harmony  with  those  decisions.  We  do  not 
think  the  question  before  us,  to  wit,  the  law 
governing  the  granting  of  bottlers'  licenses  in  the 
country  districts,  was  presented  to  or  considered 
by  the  Supreme  Court  in  the  cases  referred  to. 
We  are  not  warranted  in  assuming  that  they  have 
decided  what  does  not  clearly  appear,  when,  by 
doing  so,  we  must  enter  a  judgment  which  we  do 
not  believe  to  be  con-ect  or  justified  by  their  de- 
cisions. It  is  our  duty  to  abide  by  and  uphold 
the  decisions  of  the  higher  Court  by  giving  to 
them  the  interpretation  clearly  intended.  If  we 
go  further  tlian  this  against  our  convictions,  we 
sacrifice  judicial  independence  through  appre- 
hension of  correction  or  reversal  for  error. ,  If  we 
give  an  effect  to  their  decisions  which  they  will 
not  bear,  but  which  m^  result  in  evil  and  in- 
justice, it  would  be  unworthy  of  a  Court  and  dis- 
creditable to  the  administration  of  justice. 

We  have  been  unable  to  find  anything  in  the 
law  which  directs  us  to  change  our  ruling  in  this 
case,  and  we  therefore  adhere  to  the  practice  and 
precedents  established  by  this  and  the  Courta  of 
like  jurisdiction  throughout  the  State.  We  be- 
lieve the  judgroept  to  be  correct ;  if  it  be  incor- 
rect, fortunately  there  is  a  remedy.  The  Supreme 
Court  have  shown  a  disposition  to  consider  this 
class  of  cases,  and  to  give  the  lower  Courts  the 
benefit  of  their  greater  wisdom.  If  we  are  wrong, 
it  is  important  that  we  be  set  right,  and  receive  a 
clear  interpretation  of  the  confiioting  laws  bear- 
ing upon  the  subject  under  consideration.  It  is 
more  important  that  all  doubts  over  the  law  should 
be  resolved  beyond  question,  so  that  if  remedies 
are  needed,  they  may  be  provided  by  the  Legisla- 
ture. 

No  new  applications  can  now  be  heard  until 
next  year,  and  in  the  meanwhile  ample  oppor- 
tunity will  be  affi^rded  to  obtain  a  final  adjudica- 
tion, if  this  is  not  satisfactory. 

Upon  the  original  hearing  of  this  petition,  we 
gave  the  case  careful  consideration.  The  peti- 
tioner failed  to  present  any  new  facts  showing  an 
increased  demand  for  a  bottler's  license,  and  we 
refused  him  a  license  because,  upon  the  issue 
raised  by  the  remonstrance,  we  believed  his  place 
unnecessary.  He  has  not  now  presented  any  new 
facts. 

The  motion  to  reconsider  is  dismissed. 

Opinion  by  Yerkes,  P.  J. 

[See  preceding  case.] 

A.  B.  H. 
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Datesroan's  Appeals. 

Act  of  January  24,  jS4g—Life  interest  in 
realty — Mortgage  of —Sale  under — Method  of 
distribution  between  Iff  e-tenant  and  remainder- 
nun. 

The  Act  of  Jannary  24,  1849  ,(P«  L.  677),  which  pro- 
hibits a  sale  by  the  sheriff  of  a  life  interest  in  real  estate 
without  notice  to  the  life-tenant  or  leave  of  Court,  has  no 
application  to  the  sale  of  a  life  estate  under  a  mortgage 
given  by  the  life-tenant.  Such  a  sale  passes  the  entire 
interest  of  the  life-tenant 

Where  the  Auditor,  appointed  to  make  distribution  of 
the  funds  realized  from  such  a  sale,  finds  that  the  mort- 
gage was  given  for  the  sole  benefit  of  the  life-tenant,  and 
that  the  remaindermen  joined  in  the  same  only  for  the 
porpofte  of  perfecting  the  security,  the  amount  of  the 
mortgage  as  well  the  expenses  and  costs  of  the  audit  must 
be  paid  out  of  the  interest  of  the  life-tenant. 

There  are  two  modes  of  disposing  of  the  balance  after 
payment  of  the  mortgage  and  costs:  (i)  to  invest  the 
balance  until  with  the  accumulation  of  interest  it  amounts 
to  the  sum  which  the  property  brought  at  the  sheriff's  sale 
and  then  award  the  income  to  the  life-tenant,  if  living,  and 
the  principal  to  the  remaindermen  at  his  death ;  or  (2) 
the  method  adopted  in  this  case,  viz.,  to  value  the  life  in- 
terest, give  the  tenant  thereof  his  shjare,  if  any,  in  cash, 
and  divide  the  balance  between  the  remaindermen. 

The  life-tenant  will  not  be  allowed  for  unimportant  re- 
pairs made  without  the  consent  of  the  remaindermen. 

Appeals  by  Robert  Datesman  and  Edgar  P. 
Datesman  and  wife  from  a  decree  of  the  Com- 
mon Pleas  of  Union  County,  in  the  matter  of  the 
distribution  of  a  fund  arising  from  the  sale  of 
certain  real  estate. 

The  following  are  the  material  facts  as  found 
by  the  Auditor,  Horace  P.  Glover,  Esq.  :— 

The  fund  in  Court  arose  from  the  sale  of 
certain  real  estate,  situate  in  Kelly  Township, 
Union  County,  of  which  Sarah  J.  Datesman,  nee 
Patterson,  was  in  her  lifetime  seised  in  fee,  and 
which  at  her  death,  intestate,  in  1862,  descended 
to  her  husband,  Robert  Datesman,  and  to  her 
two  ^ns,  Edgar  P.  Datesman  and  Harris  M. 
Datesman ;  the  said  Robert  Datesman  taking  a 
life  estate  therein  as  tenant  by  the  curtesy,  and 
Edgar  P.  and  Harris  M.  each  an  undivided  half 
interest  in  fee  in  remainder. 


In  January,  1878,  Robert  Datesman  borrowed 
$3000  from  one  Alice  Pilling ;  and  Edgar,  his 
son,  having  become  of  age  in  June,  1878,  se- 
cured this  debt  of  his  father  by  a  mortgage  to 
Miss  Pilling,  executed  August  15,  1878,  on  his 
undivided  interest  in  above  land,  at  the  same 
time  receiving  from  his  father  an  assignment  of 
his  life  estate  in  above  land  as  collateral  security 
for  the  obligation  thus  incurred,  said  assignment 
being  executed  August  15,  1878,  but  not  re- 
corded until  July  lo,  1883. 

On  January  27, 1883,  the  Pilling  mortgage  was 
satisfied,  being  paid  off  with  money  borrowed 
from  one  Hiram  Dunkel,  who  received  as  secu- 
rity therefor  a  mortgage  on  the  above  land, 
executed  by  Robert  Datesman,  Edgar  P.  Dates- 
man,  and  Harris  M.  Datesman,  and  duly  re- 
corded on  said  January  27 ;  said  mortgage  being 
the  first  lien  upon  said  land,  and  the  one  on 
which  the  sale  was  had  producing  the  fund  now  ^ 
in  Court,  and  securing,  as  did  the  Pilling  mort- 
gage  for  which  it  was  substituted,  the  personal 
debt  of  Robert  Datesman,  the  life-tenant,  his 
sons  Edgar  P.  and  Harris  M.  being  but  sureties 
therein. 

On  April  2,  1883,  Robert  Datesman,  as  life- 
tenant,  and  Harris  M.  Datesman,  as  owner  of  an 
undivided  half-interest  in  fee  in  remainder  in 
above  land,  executed  a  mortgage  of  their  respec- 
tive interests  therein  to  one  Abraham  Fairchild, 
to  secure  a  loan  of  J3000  to  said  Harris  M.  Dates- 
man,  which  mortgage  was  duly  recorded  April 
3,  1883,  in  the  recorder's  office  of  Union  County 
in  Mortgage  Book  "  E,**  p.  537  ^/  seq,,  in  which 
mortgage  the  said  Harris  M.  Datesman  was  the 
primary  debtor  and  Robert  Datesman  was  only 
surety. 

On  October  26,  1887,  judgment  was  entered 
in  the  Court  of  Common  Pleas  of  Union  County 
to  No.  53,  December  Term,  1887,  by  confession 
under  a  warrant  of  attorney,  on  the  bond  accom- 
panying said  Fairchild  mortgage,  ismd  the  same 
dayafi.  fa.  was  issued  thereon  to  No.  19,  December 
Term,  1887,  and  a  levy  thereon  made  upon  the 
estates  of  said  defendants  bound  by  said  morgage, 
to  wit,  upon  the  life  estate  of  said  Robert  iSites- 
man  and  on  the  undivided  half-interest  in  fee 
in  remainder  of  said  Harris  M.  Datesman  in  said 
land. 

On  December  8,  1887,  by  virtue  of  said  fi. 
fa.,  which  waived  inquisition,  the  sheriff  sold  the 
undivided  half-interest  in  fee  in  remainder  of 
said  Harris  M.  Datesman  in  said  land  to  Mary 
J.  Datesman  for  J3900 ;  and  on  the  same  day 
struck  off  the  life  estate  of  Robert  Datesman  in 
said  land  to  Abraham  Fairchild,  the  plaintiff  in 
said  fi.  fa.,  at  the  sum  of  |ioo. 

On  December  22,  1887,  the  sheriff  duly  ac- 
knowledged in  open  court  his  deed  poll  to  said 
Mary  J.  Datesman  for  said  half-interest  in  fee  in 
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remainder  of  said  Harris  M.  Datesman  in  said 
land,  and  on  the  same  day  paid  to  McCleery  & 
Voris,  Esqs.,  as  attorneys  for  Abraham  Fairchild, 
the  plaintiff  in  above  fi.  fa.,  the  sumof  J3817.25, 
in  full  of  the  debt,  interest,  costs,  and  attorney's 
commissions  due  him  on  said  fi.  fa.  The  sheriff 
also  applied  J44.70  to  costs  on  said  writ  and 
afterwards  paid  the  sum  of  I38.05  to  Harris  M. 
Datesman,  defendant  and  principal  debtori  thus 
fully  appropriating  the  $3900  realized  out  of  the 
latter's  interest  in  said  land. 

On  December  22,  1887,  also,  the  Court  made 
an  order  fixing  March  15,  1888,  for  reading  a 
special  return  of  sale  of  life  estate  of  Robert 
Datesman,  under  above  fi.  fa.,  to  Abraham 
Fairchild,  the  plaintiff  therein;  which  return 
was  read  on  said  date,  15th  March,  1888,  and 
deed  poll  therefor  acknowledged. 

Default  having  been  made  on  the  mortgage  to 
Hiram  Dunkel,  he  recovered  judgment  thereon 
against  Robert  Datesman,  Edgar  P.  Datesman, 
and  Harris  M.  Datesman,  by  scire  facias  to  No. 
104,  March  Term,  1888,  and  alias  sci.  fa.  to 
No.  31,  May  Term,  1888,  for  'the  sum  of 
J4181.70,  on  the  28th  April,  1888,  and  imme- 
diately issued  a  levari  facias  thereon  to  No.  13, 
May  Term,  1888.  Under  the  lev.  fac.  the  sheriff 
made  return  that  he  had  sold  the  land  above 
mentioned  to  Mrs.  Hannah  Fairchild  (wife  of 
Abraham  Fairchild)  for  the  sum  of  114,000,  of 
which  sum  he  applied  $4314.43  in  payment  of 
debt,  interest,  and  costs  on  said  writ,  and  the 
balance,  to  wit,  $9685.57,  was  paid  into  Court 
and  the  Auditor  appointed  to  report  distribution. 

Before  the  Auditor  the  claimants  were : — 

(i)  Abraham  Fairchild,  who  claimed  to  own 
the  life  estate  of  Robert  Datesman  by  purchase 
thereof  under  his  fi.  fa.  No.  19,  December 
Term,  1887,  as  above  stated,  and  to  be  entitled 
to  the  entire  fund  in  Court  for  and  during  the 
lifetime  of  said  Robert  Datesman. 

(2)  Edgar  P.  Datesman  and  Mary  J.  Dates- 
man,  who  claimed  the  entire  fund  as  owners  of 
the  land  sold ;  Edgar  P.  Datesman  also  claiming 
as  vendee  and  assignee  of  all  the  estate  of  Robert 
Datesman  in  said  land,  by  virtue  of  a  bill  of  sale 
or  assignment  of  said  estate,  executed  August  15, 
1878,  as  above  mentioned. 

(3)  Robert  Datesman,  who  claimed  that  the 
fund  in  Court  remaining  after  the  payment  of 
the  mortgage  debt  represented  the  land,  and 
that,  as  life-tenant,  he  was  entitled  to  the  same 
for  life. 

(4)  Ephraim  Datesman,  who  appeared  as 
plaintiff  in  a  judgment  entered  May  12,  1887, 
to  No.  138,  May  Term,  1887,  against  Harris 
M.  Datesman,  which  judgment,  however,  was 
discharged  by  the  sale  on  the  Fairchild  fi.  fa. 
No.  19,  December  Term,  1887,  and  was  no 
lien  on  the  fund  now  in  Court. 


On  December  20,  1888,  the  Auditor  filed  his 
report  and  the  same  was  confirmed  nist  by  the 
Court.  The  Auditor  found  as  a  fact  that  Abra- 
ham Fairchild*s  fi.  fa.  No.  19,  December  Term, 
1887,  had  been  fully  paid  and  discharged  out  of 
the  proceeds  of  the  sale  of  the  interest  of  Harris 
M.  Datesman,  the  principal  debtor,  in  the  land 
sold,  at  December  Term,  1887,  to  wit,  on  De- 
cember 22,  1887;  whereas  the  deed  to  said 
Fairchild  was  not  acknowledged  or  delivered 
until  March  15,  1888;  and  that  no  considera- 
tion passed  from  said  Abraham  Fairchild  for 
said  life  estate ;  also,  finding  that  the  sale  of 
said  life  estate,  under  fi.  fa.  No.  19,  December 
Term,  1887,  was  ineffectual  and  void  as  a  matter 
of  law. 

The  Auditor  also  found  that  Robert  Datesman 
was  the  principal  debtor  in  the  Dunkel  mortgage, 
and  that  Edgar  P.  Datesman  and  Harris  M. 
Datesman  were  only  sureties  therein ;  and  that 
the  life  estate  of  Robert  Datesman  was  not  di- 
vested by  the  sale  under  the  Dunkel  mortgage, 
and  that  only  the  fee  estate  in  remainder,  be- 
longing to  Edgar  P.  Datesman  and  Mary  J. 
Datesman,  passed  by  said  sale. 

He  accordingly  reported  a  distribution  of  the 
net  fund  in  Court,  to  wit  .     .     •     .     I9583.72 
as  follows: — 
To  costs  of  audit  .     .     .    $172  72 
To  Edgar  P.  Datesman   .    4705  50 
To  Mary  J.  Datesman     .    4705  50  $9583.72 


To  this  report,  Robert  Datesman,  the  life-ten- 
ant, filed,  inter  aiia,  the  following  exceptions : 
(i)  Because  the  Auditor  erred  in  distributing 
the  fund  in  court,  to  the  remaindermen  in  the 
lifetime  of  the  exceptant ;  and  (4)  because  the 
Auditor  erred  in  finding  as  a  matter  of  fact,  that 
the  Hiram  Dunkel  mortgage  was  the  debt  of  him, 
the  said  Robert  Datesman.  Exceptions  were 
also  filed  by  Abraham  Fairchild. 

The  Court,  Bucher,  P.  J.,  after  argument  on 
these  exceptions,  overruled  those  of  Robert 
Datesman,  and  sustained  the  Auditor's  finding  of 
facts,  but  held  that  the  life  estate  of  Robert 
Datesman  did  pass  by  the  sale  on  the  Dunkel 
mortgage :  then  computing  the  value  of  said  life 
estate  at  one-third  of  the  gross  proceeds  of  said 
sale,  and  appropriating  said  sum  (the  life-tenant 
being  the  principal  debtor  and  the  owners  of  the 
fee  estate  in  remainder  but  his  sureties)  first  to 
the  discharge  of  the  mortgage  debt  and  the  costs 
of  sale,  etc.,  the  Court  awarded  distribution  of 
the  fund  as  follows : — 


Fund  in  Court 
To  Robert  Datesman 
To  Mary  J.  Datesman 
To  Edgar  P.  Datesman 
To  costs  of  audit 


^\^^ 


^583  72 


.  4666 

.  4666  66>$ 

.     172  72  I9583  72 

From  this  decree  an  appeal  was  taken  by  Rob- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


3S5 


ert  Dalesman,  who  assigned  the  following  specifi- 
cations of  error:  theaction  of  the  Court  (i  and  2) 
in  overruling  his  exceptions  to  the  Auditor's  re- 
port, as  above  set  out ;  (3)  in  holding  that  the 
life  estate  of  Robert  Datesman  passed  under  the 
sale  on  the  Dunkel  mortgage  ;  (4)  in  not  allow- 
ing Robert  Datesman  the  amount  expended  by  him 
for  certain  improvements;  (0  in  charging  all 
costs  against  the  share  of  the  life-tenant ;  ai^d 
(6)  in  entering  the  above  decree. 

An  appeal  from  this  same  decree  was  also 
taken  by  Edgar  P.  Datesman  and  Mary  J. 
Dalesman,  owners  of  the  fee  estate  in  remainder, 
specifying  for  error  (i  and  2)  the  finding  that  the 
title  of  Robert  Datesman  was  divested  by  the 
sale  under  the  Dunkel  mortgage ;  (3)  in  decreeing 
to  Robert  Datesman  out  of  the  fund  ^77.66; 
and  (4)  in  refusing  to  confirm  the  distribution 
as  reported  by  the  Auditor. 

Wi/liam  J^,  Follmer  and  Samuel  H,  Orwig, 
for  Robert  Datesman,  appellant. 

Andrew  A,  Leiser  and  Charles  S.  Wolfe,  for 
Edgar  P.  and  Mary  J.  Datesman,  appellants. 

McCUery  &*  Voris  and  /.  Merrill  Linn ^  for 
appellees. 

ROBERT  DATESMAN'S  APPEAL. 

June  28,  1889.  The  Court.  The  first 
question  we  have  to  consider  is  whether  the  life 
estate  of  Robert  Datesman  passed  by  the 
sheriff's  mIc  on  the  writ  of  levari  facias  No. 
13,  May  Term,  1887.  Prior  to  the  sale  the  title 
was  vested  in  the  said  Robert  Datesman  as  ten- 
ant for  life,  with  remainder  to  his  two  sons, 
Edgar  P.  Datesman  and  Harris  M.  Datesman. 
While  the  tide  stood  in  this  position,  the  life- 
teoant  and  the  two  remaindermen  united  in  a 
mortgage  to  Hiram  Dunkel  for  14181.70. 
Upon  this  mortgage  a  scire  facias  issued,  and 
upon  the  judgment  recovered  thereon  a  writ  of 
levari  facias  was  issued.  No.  13,  to  May  Term, 
1888,  and  the  mortgaged  premises  sold  for 
114,000.  It  is  upon  the  distribution  of  this  futid 
that  the  questions  in  this  case  arise. 

It  was  a  conceded  fact  that  the  sale  by  the 
sheriff  was  without  notice  to  the  life-tenant  or 
leave  of  Court,  as  required  by  the  Act  of  1849. 
It  was  contended  on  behalf  of  the  appellant  that 
under  said  Act  a  life  estate  can  only  be  sold  upon 
a  writ  of  venditioni  exponas  after  ten  days'  no- 
tice to  the  life-tenant,  and  by  leave  of  Court, 
and  a  number  of  cases  were  cited  in  support  of 
this  proposition.  Pentland  v.  Kelly  (6W.  &  S. 
483),  was  the  case  of  a  writ  of  levari  facias  issued 
upon  a  mechanic's  lien.  Parget  v,  Stambaugh 
(2  Pa.  485),  Snavely  v.  Wagner  (3  Id.  275), 
Eyrickt^.  Hetrick  (13  Id.  488),  Com.  v,  Allen 
(30  Id.  49),  Kintz  V  Long  (Id.  501),  and  Sny- 
der V,  Christ  (39  Id.  499) »  were  ail  sales  upon  a 


writ  of  fieri  facias  or  venditioni  exponas.  There 
is  no  question  as  to  the  law  of  these  cases. 
Whether  they  apply  to  a  sale  under  a  mortgage 
is  a  different  matter.  Upon  this  point  the  in- 
dustry of  counsel  has  not  furnished  us  with  any 
decided  case  in  this  State/  and  I  do  not  think  it 
has  been  expressly  ruled.  I  see  no  difficulty, 
however,  in  disposing  of  it  upon,  principle.  A 
sale  of  a  life  estate  upon  a  mechanic's  lien,  or 
an  execution  issued  upon  an  ordinary  judgment, 
is  an  adversary  proceeding ;  a  life  estate  is  an 
uncertain  thing,  and  an  adverse  sale  thereof  can 
rarely  take  place  without  a  serious  sacrifice.  The 
law,  therefore,  wisely  lays  its  hand  upon  such  a 
proceeding  and  prohibits  a  sale  except  upon  cer- 
tain conditions.  But  a  sale  upon  mortgage  is  a 
different  matter.  No  one  doubts  that  a  life-ten- 
ant may  convey  his  estate  by  deed.  A  mortgage 
is  but  a  conveyance  with  a  clause  of  defeasance. 
It  is  something  more  than  a  lien  ]  it  is  the  grant 
of  an  estate  as  specific  security  for  the  money 
loaned.  The  mortgagee  is  not  bound  to  proceed 
by  scire  facias,  but  may  bring  his  ejectment. 
Moreover,  a  mortgage  contains  an  express  stipu- 
lation that  if  default  be  made  in  the  payment  of 
the  money  secured,  the  mortgagee  may  at  once 
proceed  to  collect  the  same,  and  may  issue  a 
writ  of  scire  facias  thereon,  "any  law,  usage,  or 
custom,  or  anything  herein  contained,  to  the 
contrary  notwithstanding."  We  are  entirely 
clear  that  the  Act  of  1849  has  ^^  application  to 
the  sale  of  a  lifb  estate  upon  a  mortgage  given 
by  the  life-tenant,  and  that  such  sale  passes  his 
entire  interest. 

The  remaining  questions  refer  to  the  distribu- 
tion. The  Auditor  has  found,  and  upon  suffi- 
cient evidence,  that  the  mortgage  under  which 
the  property  was  sold  was  given  for  the  benefit 
of  the  life-tenant  alone^  the  two  remaindermen 
having  joined  in  it  to  perfect  the  security,  but 
without  receiving  any  part  of  the  proceeds. 
Under  such  circumstances  the  mortgage  must  be 
paid  out  of  the  interest  of  the  life-tenant,  as  also 
the  expenses  and  costs  of  audit,  as  they  were 
rendered  necessary  by  his  default.  There  were 
two  modes  of  disposing  of  the  fund,  either  of 
which  would  have  been  allowable.  One  was  to 
invest  the  fund  until  with  its  accumulated  interest 
it  would  amount  to  {14,000,  the  sum  which  the 
property  brought  at  sheriff's  sale,  after  which 
the  life-tenant  would  have  been  entitled  to  the 
fund  if  living ;  the  other  was  to  value  the  life 
interest,  give  the  tenant  thereof  his  share  in  cash, 
and  divide  the  rest  between  the  two  remainder- 
men. The  Court  adopted  the  latter  principle, 
and  followed  the  old  common  law  rule  in  force 
in  England,  and  recognized  in  this  State  in  Den- 
nison's  Appeal  (i  Pa.  201),  and  in  Shippen  & 
Robbins's  Appeal  (80  Id.  391),  that  one-third  of 
the  capital  sum  is  the  measure  of  the  life  interest. 
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The  Court  therefore  awarded  $67.66^,  which 
was  all  there  was  left  of  his  interest,  to  the  life- 
tenant,  and  the  balance  was  equally  divided  be- 
tween the  two  remaindermen.  We  see  no  error 
in  this.  The  life  estate  in  the  land  was  destroyed 
by  the  act  and  defatilt  of  the  life-tenant ;  the 
fund  realized  by  the  sale  represented  the  entire 
title  to  the  property ;  the  interest  of  the  life- 
tenant  therein  had  been  exhausted  within  a  few 
dollars,  and  no  good  reason  is  apparent  why  the 
remaindermen  should  not  have  their  money. 

What  has  been  said  covers  all  of  the  assign- 
ments of  error  except  the  fourth,  in  which  com- 
plaint is  made  that  the  Court  below  erred  in  not 
allowing  to  Robert  Datesman,  the  life-tenant, 
the  amount  expended  by  him  for  permanent 
improvements,  as  found  by  the  Auditor.  I  do 
not  see  that  the  appellant  made  any  such  claim 
before  the  Auditor ;  certainly  no  such  exception 
was  made  to  his  report.  There  was  some  evidence 
before  him  tending  to  show  that  the  life-tenant 
had  made  some  trifling  improvements  and  repairs, 
but  it  was  so  unimportant  as  not  to  be  included 
in  his  findings  of  fact.  There  was  nothing  to 
show  that  the  improvements  were  made  with  the 
consent  of  the  remaindermen,  and  it  is  settled 
law  that  the  life-tenant  cannot  of  his  own  motion 
improve  the  remaindermen  out  of  their  estate. 
Where  the  latter  consent  to  improvements  for 
the  mutual  benefit  of  the  joint  estate,  and  the 
property  is  afterwards  sold  to  promote  the  inter- 
est of  both,  equity  would  perhaps  allow  the  life- 
tenant  a  reasonable  compensation  for  the  value 
of  the  improvements.  This^  assignment  is  not 
sustained. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 

APPEAL  OF  £DGAR  P.   DATESMAN   ET  AL. 

June  28,  1889.  The  Court.  This  appeal 
was  from  the  same  decree  as  Robert  Datesman's 
Appeal  just  decided,  and  presents  no  question 
that  was  not  considered  and  decided  in  that  case. 
We  need  not  repeat  what  was  there  said. 

Decree  affirmed,  and  the  appeal  dismissed  at 
the  costs  of  the  appellants. 

Opinions  by  Paxson,  C.  J.        w.  m.  s.,  jr. 


Jan.  »«9.  406. 


Moore  v.  Colt. 


May  I,  1889. 


Penalties  and  liquidated  damages — Provision  in 
contract  construed  to  be  a  penalty. 

Articles  of  agreement  under  seal  for  the  sale  of  the 
good- will,  etc.,  of  an  omnibus  business  for  I150,  con- 
tained a  provision  that  the  vendors  **  were  not  to  engage 
in  or  use  their  influence  in  opposition  to  the  vendee  in  the 


passenger*  mail,  or  express  business  in  any  manner  or 
ibrm.  And  each  party  is  hereby  held  and  fully  bound  in. 
the  sum  of  ^300  (or  the  faithful  fulfilment  of  the  above 
contract."  The  vendee  completed  his  purchase.  In  a 
subsequent  action  by  the  vendee  against  the  surviving 
vendor  alleging  a  breach  of  the  above  covenant : 

lieldt  that  the  above  provision  was  a  penalty  and  not  a 
liouidation  of  damages,  and  therefore  the  vendee  was^  en- 
titled to  prove  his  actual  damages,  and  recover  therefor, 
though  they  were  in  excess  of  I300. 

Error  to  the  Common  Pleas  of  Erie  County. 

Covenant,  by  W.  O.  Colt  against  George 
Moore  who  survived  R.  G.  Moore. 

At  the  trial,  before  Gunnison,  P.  J.,  the  fol- 
lowing facts  appeared :  For  some  time  prior  to 
May  I,  1880,  George  Moore  and  R.  G.  Moore 
were  engaged  in  the  business  of  carrying  pas- 
sengers, express  matter,  etc.,  between  Waterford 
Station,  on  the  Philadelphia  and  Erie  Railroad, 
and  the  borough  of  Waterford,  a  small  town 
about  one  and  one-half  miles  distant  from  the 
station.  W.  O.  Colt  was  also  engaged  in  carry- 
ing the  United  States  mail,  passengers,  and  ex- 
press matter  between  said  points.  These  parties 
entered  into  the  following  agreement,  duly  signed 
and  sealed : — 

Article  of  agreement,  entered  into  this  ist  day  of  May, 
1880,  between  the  firm  known  as  Moore  Bros.,  consisting 
of  Geoige  and  Robert  Moore  (engaged  in  the  bus  busi- 
ness between  the  borough  of  Watenord  and  Waterford 
Station,  on  the  Philadelphia  and  Erie  Railroad),  of  the 
firrt  part,  and  William  O.  Colt,  of  the  second  part,  all  of 
the  borough  of  Waterford. 

That  the  party  of  the  first  part  agree  to  sell  to  the  party 
of  the  second  part  all  their  interest  and  good-will  in  the 
above-named  business;  zho  the  bus  tlu^  they  are  now 
using,  and  the  covered  sleigh,  built  by  Matteson  and  the 
body  by  James  Boyd,  all  complete  and  in  good  repair 
(the  repairing  of  the  broken  spring  included)  all  for  the 
sum  of  one  hundred  and  fifty  dollars  ($150),  to  be  paid 
as  follows  :  One  hundred  and  twenty-five  dollars  ($125) 
in  hand  upon  delivery  of  the  bus  and  twenty-five  dollars 
($25)  upon  the  delivery  of  the  above-named  covered 
sleigh,  which  is  to  be  held  by  the  party  of  the  first  part 
till  the  final  payment  of  twenty-five  dollars  (^25). 

And  the  party  of  the  first  pi&rt  are  not  to  engage  in,  or 
use  their  influence  in  opposition  to  the  party  of  the  second 
part,  in  the  passenger,  mail,  or  express  business,  in  any 
manner  or  form.  And  each  party  is  hereby  held  and  fully 
bound  in  the  sum  of  three  hundred  dollars  for  the  faithfiil 
fulfilment  of  the  above  contract 

In  August,  1884,  one  S.  E.  Dewey  obtained  a 
contract  with  the  government  of  the  United 
States  for  carrying  the  mail  between  Waterford 
Station  and  the  borough  of  Waterford,  and  at  or 
about  that  time  placed  a  bus  upon  the  road  to 
carry  passengers  and  express  matter  between  said 
points,  and  George  Moore  was  employed  by  the 
said  Dewey  as  manager  of  the  said  passenger^ 
mail,  and  express  business  between  said  points, 
at  the  stipulated  wages  of  I50  per  month.  This 
employment  of  George  Moore  in  the  business 
was  regarded  by  W.  O.  Colt  as  a  breach  and  in- 
fraction of  tho  terms  of  the  contract  between 
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the  parties,  and  he  thereupon  instituted  this  suit 
against  George  Moore,  R.  G.  Moore  being  dead, 
to  recover  damages. 

The  plaintiff  offered  in  evidence,  as  a  measure 
of  his  damages,  an  estimated  number  of  passen- 
gers carried  by  defendant.  Objected  to.  Ob- 
jection overruled  and  evidence  admitted.  Ex- 
ception. 

The  Court  charged  the  jury,  inter  alia^  as 
follows : — 

"  The  counsel  for  the  defendant  asks  the 
Court  to  charge  you  that  the  limit  of  the  dam- 
ages that  the  plaintiff  can  sustain  is  the  three 
hundred  dollars  fixed  in  the  agreement  as  a  pen- 
alty, or  in  which  sum  each  one  became  bound 
for  the  fulfilment  of  the  contract.  That  is  not 
the  view  the  Court  takes  of  the  contract ;  it  is  a 
question  which  is  to  be  decided  from  a  construc- 
tion of  the  contract  itself.  The  parties  could 
make  an  agreement  that  in  case  of  a  violation  by 
cither  party  the  party  violating  it  should  forfeit 
the  sum  of  three  hundred  dollars  to  the  injured 
party ;  but  that  is  a  question  to  be  determined 
by  the  contract  itself  and  by  its  language.  Now 
the  language  of  the  contract  itself  is  directly  con- 
trary to  that  theory;  it  -says:  **Each  party  is 
hereby  held  and  firmly  bound  in  the  sum  of  three 
hundred  dollars  for  the  faithful  performance  of 
the  above  contract."  That  makes  it  a  penalty, 
not  as  liquidated  damages.  A  man  who  is  ap- 
pointed a  tax  collector  and  gives  a  bond  in  a 
penalty  of  one  thousand  dollars,  conditioned  for 
the  faithful  collection  and  account  of  the  taxes — 
that  is  not  the  amount  he  is  bound  to  pay  in  case 
he  violates  his  duty.  If  he  collects  two  thousand 
dollars  of  taxes  and  does  not  properly  account 
for  it,  the  officials  of  the  county  could  recover 
from  him  the  full  two  thousand  dollars  notwith- 
standing the  penalty  in  his  bond  was  only  a  thous- 
and dollars ;  and  if  the  penalty  in  his  bond  was 
a  thousand  and  he  collected  and  accounted  for 
all  but  five  hundred,  all  that  they  could  recover 
from  him  would  be  the  five  hundred  dollars.  So 
in  this  case;  the  penalty  is  not  the  measure  of 
damages.  In  these  cases,  an  action  of  covenant, 
yoo  ^ould  give  to  the  plaintiff  the  actual  dam- 
ages that  he  has  sustained  by  reason  of  the  viola- 
tion of  the  contract,  if  such  a  contract  was  ac- 
tually delivered  and  consummated. 

"  Now  on  that  subject  the  testimony  does  not 
entirely  agree.  The  testimony  of  some  of  the 
witnesses  is  that  the  bus  which  the  defendant 
drove  went  to  the  station  at  every  train,  and  some 
of  the  witnesses  say  they  took  on  an  average  some 
five  or  six  passengers  a  day,  and  that  the  fare 
was  fifteen  cents  for  each  passenger.  I  think  the 
driver  of  the  bus  said  it  was  fifteen  cents  without 
any  round  trip  fares.  It  seems  to  have  been  the 
practice  in  Waterford  to  charge  fifteen  cents  for 
t  ride  one  way  and  twenty-five  pents  both  ways, 


and  the  driver  said  when  he  drove  the  bus  there 
were  no  roimd  trip  fares,  and  he  tells  you,  I  think, 
that  the  number  he  carried  averaged  five  or  six 
each  day  each  way.  But  he  does  not  pretend  to 
be  accurate  in  that  respect.  He  kept  no  account 
of  it  and  gives  only  his  estimate,  but  that  estimate 
is  proper  evidence. 

**0n  the  other  hand  the  plaintiff^says  that  he 
kept  an  account  of  the  amount  of  fares  received 
by  the  defendant  on  each  day  during  this  time  ; 
he  don't  know  exactly  what  amount  was  received 
but  he  says  he  knows  the  amount  that  he  should 
have  received  from  the  passengers  that  he  saw 
carried,  and  that  amount  is  {580. 

"  The  measure  of  damages  would  be  the  amount 
that  he  suffered  by  reason  of  the  violation  of  the 
contract,  and  the  evidence  of  that  amount  would 
be  the  number  of  passengers  that  the  defendant 
carried,  and  the  amount  of  fares  that  he  would 
receive ;  so  that  that  would  be  proper  for  you  to 
consider  in  estimating  the  damages,  if  you  find 
for  the  plaintiff." 

Verdict  for  the  plaintiff  for  $602.42  and  judg- 
ment thereon .  Whereupon  the  defendant  took 
this  writ,  assigning  for  error,  the  admission  of 
the  above  evidence,  and  the  portion  of  the  charge 
above  quoted  1 

George  A,  Allen  (^Louis  I^osenswetg  with  him), 
for  the  plaintiff  in  error. 

£,  Z.  Whittelscy,  for  the  defendant  in  error. 

June  28, 1889.  The  Court.  The  defendant 
below  was  clearly  liable  for  his  breach  of  the 
agreement  of  May  i,  1880.  The  only  question 
is  to  the  arbount  of  damages.  The  jury  rendered 
a  verdict  against  him  for  I602.42.  He  now 
claims  that  the  damages  were  liquidated  by  the 
article  of  agreement  at  the  sum  of  J300.  The 
language  of  said  agreement  is  as  follows :  "  And 
each  party  is  hereby  held  and  fully  bound  in  the 
sum  of  three  hundred  dollars  for  the  faithful  ful- 
filment of  the  above  contract."  If  we  inter- 
pret this  contract  by  this  language  we  have  the 
case  of  a  penalty.  It  is  in  almost  the  exact  terms 
of  the  ordinary  penalty  of  a  bond.  There  is  no 
agreement  **  to  forfeit,"  which  in  Streeper  z;.  Wil- 
liams (48  Pa.  450)  was  held  to  be  the  equivalent  of 
the  word  ''  pay,"  and  to  be  liquidated  damages. 
In  Gushing  v.  Drew  (97  Mass.  445)  Gushing  sold 
to  Drew  certain  horses  and  wagons  and  the  good- 
will of  an  express  business  in  the  town  of  W.  for 
^650,  and  agreed  in  writing  not  to  do  any  ex- 
press business,  or  cause  any  to  be  done  in  that 
town  so  long  as  D.  should  do  such  business 
there,  and  in  case  he  violated  the  agreement  he 
was  to  pay  D.  J900.  This  was  held  to  be 
liquidated  damages.  Gushing  stipulated  to  do  a 
single  thing,  viz :  to  abstain  from  interfering 
.with  the  business  of  D.,  and  if  he  failed  in  this 
he  was  to  pay  Drew  the  sum  of  I900.  It  is  diffi- 
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cult  to  see  how  any  doubt  could  have  arisen  in 
that  case.  The  one  in  hand  is  not  clear.  The 
parties  have  nierely  bound  themselves  in  the  sum 
of  three  hundred  dollars  for  the  faithful  fulfil- 
ment of  their  contract.  That  contract  was  that 
Moore  (defendant  below)  agreed  to  sell  to  Colt 
(plaintiff  below)  all  his  interest  and  good- will  in 
the  **bus  business**  between  the  borough  of 
Waterford  and  Waterford  station,  together  with 
the  **  bus**  and  sleigh  then  in  use  by  him  for 
the  sum  of  ^150,  with  the  stipulation  that  the 
said  Moore  should  not  engage  in,  or  use  his  in- 
fluence in  opposition  to  Colt,  in  the  passenger, 
mail,  or  express  business  in  any  manner  or  form ; 
each  to  be  held  and  fully  bound  as  above  stated 
in  the  sum  of  three  hundred  dollars.  The  na- 
ture of  this  stipulation,  whether  a  penalty  or 
liquidated  damages,  does  not  depend  upon  which 
party  violates  the  agreement.  Had  the  breach 
been  by  Colt,  and  he  had  refused  to  pay  the 
J 1 50,  what  would  have  been  the  measure  of 
damages  in  a  suit  against  him  by  Moore?  Would 
it  have  been  the  sum  he  agreed  to  pay — f  150 
with  interest — or  would  it  have  been  the  J300 
as  liquidated  damages  ?  The  latter  proposition 
cannot  well  be  maintaineil.  There  is  no  class  of 
cases  which  come  before  us  more  difficult  to 
determine  upon  any  settled  rule  than  this.  It 
was  said  by  Mr.  Justice  Agnew,  in  Streeper  v, 
Williams  (suprd)^  at  page  454:  **  Upon  no 
question  have  the  Courts  doubted  and  differed 
more.  It  is  unnecessary  to  examine  the  nu- 
merous authorities  in  detail,  for  they  are  neither 
tmiform  nor  consistent.  No  definite  rule  to  de- 
termine the  question  is  furnished  by  them,  each 
being  determined  more  in  direct  reference  to  its 
own  facts  than  to  any  general  rule.  In  the 
earlier  cases  the  Courts  gave  more  weight  to  the 
language  of  the  clause  designating  the  sum  as  a 
penalty  or  as  liquidated  damages.  The  modern 
authorities  attach  .greater  importance  to  the 
meaning  and  intention  of  the  parties.  Yet  the 
intention  is  not  all  controlling,  for  in  some  cases 
the  subject-matter  and  surroundings  of  the  con- 
tract will  control  the  intention  where  equity  ab- 
solutely demands  it.  A  sum  expressly  stipulated 
as  liquidated  damages  will  be  relieved  from,  if  it 
is  obviously  to  secure  payment  of  another  sum 
capable  of  being  compensated  by  interest.  On 
the  other  hand,  a  sum  denominated  a  penalty  or 
forfeiture  will  be  considered  liquidated  damages 
where  it  is  fixed  upon  by  the  parties  as  the  meas- 
ure of  the  damages,  because  the  nature  of  the 
case,  the  uncertainty  of  the  proof,  or  the  diffi- 
culty of  reaching  the  damages  by  proof,  have  in- 
duced them  to  make  the  damages  a  subject  of 
previous  adjustment.  .  •  .  Upon  the  whole,  the 
only  general  observation  we  can  make  is  that  in 
such  case  we  must  look  to  the  language  of  the 
contract,  the  intention  of  the  parties  as  gath' 


ered  from  all  its  provisions,  the  subject  of  the 
contract,  and  its  surroundings,  the  ease  or  diffi- 
culty of  measuring  the  breach  in  damages,  and 
the  sum  stipulated,  and  from  the  whole  gather 
the  view  which  good  conscience  and  e<}uity 
ought  to  take  of  the  case.**  This  language  is  so 
appropriate  that  I  trust  it  will  justify  the  length 
of  the  quotation.  The  defendant  contends  that 
the  difficulty  of  ascertaining  the  damages  is  a 
reason  why  the  case  should  be  treated  as  one  of 
liquidated  damages.  The  jury,  however,  appear 
to  have  had  no  difficulty  upon  this  head. 

The  plaintiff  proved  that  the  defendant,  in 
violation  of  his  contract,  had  carried  a  certain 
number  of  passengers,  which  at  the  regular  rates 
of  fare  amounted  to  the  sum  found  by  the  jury. 
This  was  just  so  much  money  practically  taken 
out  of  the  plaintiff's  pocket,  and  no  good  reasoa 
is  apparent  why  he  should  not  be  compensated. 
The  defendant  has  no  equity  which  would  con- 
strain us  to  hold  that  language  which  technically 
provides  a  penalty  shall  be  treated  as  liquidated 
damages.  It  is  true  the  whole  amount  he  re- 
ceived for  the  business,  good-will,  and  property 
was  only  1 150.  But  this  claim  was  for  an  inter- 
ference with  his  business  for  over  a  year,  and  the 
direct  loss  to  the  plaintiff  as  found  by  the- jury 
was  largely  in  excess  of  the  )>enalty.  It  can 
readily  be  seen  that  for  such  interference,  con- 
tinued for  years,  the  sum  of  I300  would  not  be 
ah  adequate  compensation. 

In  this  view  of  the  case  we  think  the  evidence 
refierKed  to  was  properly  admitted.  It  was  not 
offered  to  prove  speculative  profits  but  to  show 
actual  loss  to  the  plaintiff.  Nor  do  we  find  any 
error  iu  that  portion  of  the  charge  of  the  learned 
Judge  embraced  in  the  remaining  assignment. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  c.  k.  z. 


May  '89,  22.  June  4,  1889. 

Cooper  V.  Hart  ft  Co. 

Arrest — Act  of  July  J 2,  1842 — Affidavit  neces* 
saryfor  issuanc4  of  a  warrant  of  arrest  there- 
under, 

A  certiorari  to  the  refusal  of  a  Court  to  quash  a  warrant 
of  arrest  issued  under  the  Act  of  July  12,  184a  (P.  L. 
339) »  brings  up  nothing  but  the  reconl,  and  as  said  Act 
contains  no  provision  that  the  proceedings  subsequent  to 
the  warrant  should  form  a  part  of  the  record,  the  Supreme 
Court  on  such  a  certiorari  can  only  consider  the  affidavit 
upon  which  the  warrant  had  issued. 

An  affidavit  to  support  a  warrant  of  arrest  under  the 
Act  of  July  12, 1842  (P.  L.  339),  averred  that  the  defendant 
purchased  iron  of  plaintifis, agreeing  that  the  same  should 
be  shipped  to  plaintiffs'  agent  in  care  of  defendant,  and 
remain  in  possession  of  ^aid  agent  until  paid  for;  that  the 
iron  was  so  shipped,  but  deiendant  m  Yiolaiion  of  bis 
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agreement  and  in  fraud  of  plaintifik'  rights  took  possession 
of  the  same  without  paying  therjefqr,  by  reason  whereof 
the  defendant  had  fraudulently  incurred  the  debt  or  obli- 
gation sued  for.  The  warrant  having  issued,  on  proceed- 
ings to  quash  the  same  : 

Held^  that  the  liffidavit  was  insufficient  to  support  the 
warrant,  because  the  facts  set  out  proved  a  fraudulent 
breach  of  contract  by  defendant,  lund  not  that  the  debt 
had  been  fraudulently  incurred. 

Certiorari  to  the  Common  Pleas  of  Dauphin 
County. 

Trespass,  by  Wm.  R.  Hart  &  Co.  against 
George  P.  Cooper  and  Charles  H.  Reynolds, 
trading  as  Cooper,  Reynolds  &  Co. 

After  the  writ  in  this  case  had  been  served 
upon  George  P.  Cooper,  the  plaintiffs  made  an 
application  for  a  warrant  of  arrest  filing  the  fol^ 
lowing  aflSdavit : — 

**  Geo.  T.  Barnes,  a  member  of  the  firm  of 
Wm.  R.  Hart  &  Co.,  the  plaintiffs  in  the  above 
stated  case,  being  duly  affirmed  according  to 
law,  deposes  and  says,  that  a  suit  has  been  duly 
commenced  in  the  Court  of  Common  Pleas  of 
Dauphin  County,  to  No.  300  of  January  Term, 
1889,  against  George  P.  Cooper  and  Charles 
H.  Reynolds,  doing  business  near  Harrisburg, 
in  said  county,  as  Cooper,  Reynolds  &  Co.,  for 
the  recovery  of  a  debt  or  demand  due  to  the  said 
Wm.  R.  Hart  &  Co.,  from  the  said  Cooper, 
Reynolds  &  Co.,  amounting  to  $549.39,  with 
interest  thereon  from  the  1 6th day  of  June,  1888, 
together  with  unliquidated  damages  thereon,  the 
nature  and  character  of  which  demand  is  as  fol- 
lows: That  on  or  about  the  14th  and  i8th  days 
of  June,  1888,  respectively,  the  said  Wm.  R. 
Hart  &  Co.,  upon  the  order  of  one  W.  S.  Pill- 
ing, per  Ezra  Bertolet,  an  iron  commission  mer- 
chant, residing  in  the  city  of  Philadelphia,  at 
the  request  of  the  said  Cooper,  Reynolds  &  Co. , 
and  in  accordance  with  the  usages  of  the  trade, 
shipped  from  Steelton,  Pa.,  two  car  loads  of  pig 
iron  consigned  to  the  said  W.  S.  Pilling,  in  care 
of  the  said  Cooper,  Reynolds  &  Co. ,  who  then 
operated  a  rolling  mill  near  Harrisburg,  Pa., 
known  as  the  *•  Lochiel'  Rolling  Mills ;  that  the 
said  pig  iron  was  so  shipped  with  the  express  under- 
standing and  agreement  that  the  same  should  be 
and  remain  in  the  cars  unloaded  and  in  the  pos- 
session and  custody  of  the  said  W.  S.  Pilling  for 
account  of  the  said  Wm.  R.  Hart  &  Co.,  until 
it  should  be  fully  paid  for  by  the  said  Cooper, 
Reynolds  &  Co. ;  that  the  manner  of  said  ship- 
ment and  consignment  was  with  the  knowledge 
and  consent  of  said  Cooper,  Reynolds  &  Co., 
and  for- the  purpose  of  carrying  out  said  agree- 
ment, and  each  shipment  was  therefore  accom- 
panied by  a  sight  draft  upon  Cooper,  Reynolds 
&  Co.  for  the  price  or  v^lue  thereof,  together 
with  an  order  from  the  said  Pilling  to  the  Penn- 
sylvania Railroad  Company,  authorizing  them  to 


deliver  said  iron  to  said  Cooper,  Reynolds  & 
Co.,  on  payment  of  the  accompanying  drafts ; 
that  agreeably  to  this  agreement  pig  iron  to  the 
amount  of  37  tons,  16  cwt.,  o  qrs.,  38  lbs.,  be- 
longing to  the  said  Wm.  R.  Hart  &  Co.,  of  the 
value  of  f  549. 39  was  shipped  to  the  said  W.  S. 
Pilling,  in  care  of  the  said  Cooper,  Reynolds  & 
Co.,  at  Lochiel,  Pa.,  where  said  Lochiel  Rollitig 
Mills  are  located;  that  the  said  Cooper,  Rey- 
nolds &  Co.,  in  violation  of  their  express  agree- 
ment and  in  fraud  of  the  rights  of  the  said  Wil- 
liam R.  Hart  &  Co.,  immediately  took  posses- 
sion of  the  said  pig  iron  and  converted  the  same 
to  their  own  use  by  working  it  up  in  the  said 
mills,  and  have  refused  to  pay,  and  do  still  re- 
fuse to  pay,  said  drafts  or  either  of  them,  or  in 
any.way  to  account  to  said  Wm.  R.  Hart  &  Co. 
for  the  pig  iron  thus  fraudulently  obtained  and 
used,  and  that  by  reason  of  the  facts  as  above 
stated  the  said  Geo.  P.  Cooper  and  Charles  H. 
Reynolds,  doing  business  under  the  name  and 
style  of  Cooper,  Reynolds  &  Co.,  have  fraud- 
ulently incurred  the  debt  or  obligation  for  which 
the  above  entitled  suit  is  brought,  within  the 
meaning  of  the  Act  of  July  12th,  1842.** 

Affidavits  by  Ezra  Bertolet  and  W.  S.  Pilling 
were  also  filed,  averring  the  truth  of  the  facts 
averred  in  the  above  affidavit,  Ezra  Bertolet 
further  saying,  **that  said  shipment  was  so  made 
because  said  Cooper,  Reynolds  &  Co.  were  not 
in  good  credit,  and  the  said  Wm.  R.  Hart  & 
Co.  were  unwilling  that  said  iron  should  be  de- 
livered to  them  until  the  same  was  fully  paid  Ush\ 
that  the  said  Cooper,  Reynolds  &  Co.  well  knew 
the  purpose  intended  to  be  effected  by  such  ship- 
ment and  consignment,  and  the  taking  possession 
of  and  using  said  iron  by  them  was  a  palpable 
fraud  upon  said  Wm.  R.  Hart  &  Co.,  as  the  said 
Cooper,  Reynolds  &  Co.  well  knew." 

A  warrant  of  arrest  having  issued  on  these 
affidavits,  and  George  P.  Cooper  having  been 
arrested  thereunder,  he  filed  an  answer  to  these 
affidavits  denying  all  kn\3wledge  of  the  contract 
under  which  the  iron  was  alleged  to  "have  been 
purchased,  and  praying  that  the  warrant  of  arrest 
should  be  quashed  and  he  be  discharged. 

The  testimony  of  a  numl>er  of  witnesses  was 
taken  and  the  case  argued  before  Simonton,  P.  J., 
who  subsequently  filed  an  opinion,  wherein,  after 
citing  Bowen  v^  Burdick  (3  Clark,  113);  Bager 
V,  Radley  (i  Phila.  47);  Gallager  v,  Norcross  (7 
Id.  623),  and  Philadelphia  Coal  Co.  v.  Hunt- 
zinger,  (6  Weekly  Notes,  300)  as  authority  for 
issuing  a  warrant  of  arrest  in  this  case,  he  con- 
cluded : — 

'*  A  careful  consideration  of  all  the  evidence 
brings  us  to  the  conclusion  that  the  debt  in  this 
case  was  fraudulently  contracted,  and,  if  so,  it 
brings  the  case  within  the  provisions  of  the  Act 
of  1842.    Fraud  is  not  to  be  presumed,  but  it 
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may,  and  often  must,  be  proved  by  circum- 
stances. The  defendant  contends  that  he  did 
not  know  the  terras  of  the  contract  under  which 
the  iron  in  question  was  purchased.  The  evi- 
dence clearly  establishes  that  he  was  not  purchas- 
ing iron  in  any  other  way  than  by  cash  order 
shipment  purchases,  at  or  about  the  time  this 
transaction  occurred,  except  in  one  instance,  in 
which  it  was  purchased  on  thirty  days*  credit. 
There  is  no  evidence  whatever  that  any  cash 
purchases  were  made  other  than  those  in  which 
the  iron  was  not  to  be  delivered  until  after  pay- 
ment. Defendant  had  notice  several  days  before 
the  shipment  of  the  first  car,  that  the  purchase 
bad  been  made,  and  there  was  nothing  in  the 
notice  to  lead  him  to  suppose  that  the  purchase 
was  made  on  other  than  the  usual  terms,  nor.  did 
he  testify,  when  upon  the  stand,  that  he  believed 
it  was  so  made.  He  also  claims  that  he  did  not 
know  the  iron  was  tak^n  until  after  it  was  used. 
The  whole  evidence  shows  that  he  must  have 
known  it  before  the  second  lot  arrived,  and  his 
concealment  of  the  feet  for  nearly  two  months, 
from  the  plaintiffs*  agent,  that  the  iron  had  been 
used,  and  his  evident  reluctance,  when  upon  the 
stand,  to  state  candidly  and  clearly  the  whole 
truth  of  the  case,  lead  us  to  the  conclusion  that 
he  knowingly  committed  the  fraud.  If,  by  mis- 
take, a  car  load  of  iron  had  been  taken  and  used 
by  an  honest  man,  who  had  no  design  or  inten- 
tion to  commit  a  fraud,  the  plain  course  for  him 
to  pursue  would  be,  as  soon  as  the  mistake  was 
discovered,  to  notify  the  owner  and  make  resti- 
tution. Instead  of  this,  the  defendant,  who  must, 
if  he  had  not  known  it  at  the  time,  have  discov- 
ered the  mistake  before  the  second  lot  was  taken, 
concealed  the  facts  from  the  owners,  made  no 
restitution,  refused  to  pay  for  the  iron,  and,  on 
the  hearing,  set  up  the  improbable  excuse  and 
defence  that  he  did  not  know  the  terms  upon 
which  the  iron  was  purchased,  when,  from  the 
nature  of  things  and  from  the  letters  produced 
in  evidence,  he  must  have  known  it. 

*'  Without  enlarging  further,  we  conclude  by 
finding  that  the  claim  in  this  case  is  one  for 
which  the  defendant  could  not  be  arrested  on  a 
capias  ad  respondendum  since  the  passage  of  the 
Act  of  1842,  and  that  the  debt  upon  which  the 
claim  is  founded  was  fraudulently  contracted  by 
the  defendant,  and,  therefore,  that  a  warrant  of 
arrest  most  issue.*' 

A  commitment  having  duly  issued,  the  said 
George  P.  Cooper  took  this  writ  of  certiorari, 
assigning  for  error,  the  issuance  of  the  warrant, 
the  refusal  to  quash  the  same,  and  the  issuance  of 
the  commitment. 

Edmund  G.  ButUr  and  Ettwin  fV.  /ackson, 
for  the  plaintiff  in  error. 

M,  E.  Olmsted  and  Robert  Snodgrass^  for  the 
defendants  in  error. 


June  28,  1889.  The  Court.  We  are  asked 
upon  this  writ  of  certiorari  to  review  the  pro- 
ceedings of  a  warrant  of  arrest  under  the  Aqt  of 
1842.  It  is  clear  that  we  cannot  do  so  upon  the 
merits.  The  certiorari  brings  up  nothing  but  the 
record,  of  which  the  proceedings  subsequent  to 
the  warrant  form  no  part.  There  is  no  provision 
in  the  Act  of  1842  that  the  proceedings,  or  any 
part  of  them,  shall  l^e  filed  of  record.  It  follows 
that  if  the  affidavit  was  sufficient  to  justify  the 
warrant  the  action  of  the  Court  below  must 
stand. 

The  affidavit  of  George  T.  Barnes,  one  of  the 
plaintiffs  below,  upon  which  the  proceeding  was 
based,  contains  near  the  close  thereof  the  gen- 
eral averment  that  '*  the  said  George  P.  Cooper 
and  Charles  H.  Reynolds,  doing  business  under 
the  name  and  style  of  Cooper,  Reynolds  &  Co. , 
have  fraudulently  incurred  the  debt  or  obligation 
for  which  the  above  entitled  suit  is  brought, 
within  the  meaning  of  the  Act  of  July  12, 1842." 
Had  the  plaintiffs  rested  upon  this  general  aver- 
ment their  case  would  have  been  stronger  than 
it  is  as  now  presented,  for  when  they  proceed  to 
set  forth  the  facts  upon  which  the  charge  that 
the  debt  was  fraudulently  contracted  is  founded , 
it  appears  that  said  charge  was  a  mere  conclusion 
of  law  from  facts  insufficient  to  support  it.  We 
think  it  conclusively  appears  that  the  fraud  was 
not  in  the  original  contract — the  order  for  the 
iron — but  in  its  subsequent  breach  after  the  iron 
had  been  shipped  by  the  plaintiffs  to  W.  S.  Pil- 
ling in  care  of  the  defendants  at  their  rolling- 
mill  near  Harrisburg.  Granted  that  the  defend- 
ants had  no  right  to  use  the  iron  until  paid  for, 
yet  their  use  of  it  was  but  a  subsequent  breach 
of  their  original  contract,  and  while  such  breach 
might  have  involved  a  fraud,  it  by  no  means  fol- 
lows that  the  original  contract  was  tainted  with 
the  fraud ;  in  other  words  that  the  debt  was 
fraudulently  contracted.  There  may  be  many 
instances  in  which  the  breach  of  a  contract  is  a 
fraud,  or  at  least  partakes  of  the  nature  of  a 
fraud.  There  is  no  averment  in  the  affidavit  to 
connect  the  subsequent  fraud  with  the  original 
contract.  Had  there  been  such  averment — that 
the  fraud  was  contemplated  and  intended  when 
the  order  for  the  iron  was  given,  the  case  woqld 
have  presented  a  different  aspect  and  raised  quite 
another  question.  As  it  stands,  there  is  nothing 
upon  the  record— and  we  look  no  further — to 
support  the  allegation  that  the  debt  was  fraudu- 
lently contracted. 

The  proceedings  are  reversed. 

Opinion  by  Paxson,  C.  J.  c.  R.  2. 
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Jan.  »89,  433-  May  28, 1889. 

Long  et  al.  v.  Paul  et  al. 

Wills — Construction  of— Estates  in  fee  y  for  life^ 
and  durante  viduitate, 

A  testator  in  an  illiterate,  bat  in  some  respects,  formal 
will,  derised  all  his  **  improvement  and  income''  of  a 
certain  messuage  and  lot  and  pertain  pieces  of  land  to  his 
wife,  she  '*  to  pay  all  by  debts  and  if  she  cannot  pay  it  she 
shall  sell  so  much  of  the  land  to  pay  for  the  rest  of  the 
land  and  keep  it  for  her  one  youse,  as  long  as  she  keeps 
my  name,  and  after  she  marries  and  dound  keep  my  name 
any  more  she  shall  have  the  one-half  of  all  my  real  and 
personal  property  for  her  own  youse  and  the  other  half  I 
beques  to  my  3  sisters  share  and  share  alike."  He  further 
provided  that  after  his  wife  "  dound  keep  my  name**  his 
executor  should  divide  all  his  real  and  personal  property, 
one-half  to  his  wife,  the  rest  to  his  sisters,  the  executor 
selling  the  property,  if  necessary  in  order  to  divide  it. 
The  testator  left  surviving  him  his  wife  and  sisters.  The 
wife  died,  not  having  re-married,  leaving  to  survive  her  her 
father  .ind  mother.  In  an  action  of  ejectment  by  testa- 
tor's sisters  against  the  wife's  father  and  mother : 

Held^  that  it  was  apparent  the  testator  intended  in  the 
first  part  of  the  will  to  give  to  his  widow  an  estate 
duranU  vidttiiate  ;  that  such  estate  was  not  enlarged  by 
the  power  of  sale  for  the  payment  of  debts,  nor  by  the 
subsequent  provisions  of  the  will,  in  case  of  her  re-mar- 
riage ;  that  therefore  as  the  widow  had  only  an  estate  for 
life,  the  plaintifib  were  entitled  to  recover. 

Cooper  V,  Pogne,  92  Pa  St.  254 ;  Nash  v.  Simpson, 
78  Me.  142  approved  and  followed. 

Error  to  the  Common  Pleas  of  Northumber- 
land County. 

Ejectment,  by  Catharine  Paul  and  Elias  Paul, 
her  husbemd,  Salome  Groh  and  John  Groh  her 
husband,  and  James  D.  Becker,  against  Jacob 
Long  and  Rachael  Long  his  wife,  to  recover 
certain  real  estate  in  said  county.  After  the  ser- 
vice of  the  writ  a  case  stated  was  agreed  upon 
for  the  opinion  of  the  Court,  as  follows : — 

(i)  That  the  title  to  the  laud  mentioned  in 
the  writ  of  ejectment  in  this  case  was  out  of  the 
Commonwealth  on  April  i,  1875. 

(2)  Samuel  Weary  was  the  owner  in  fee  simple 
of  said  land,  and  on  April  i,  1875,  conveyed 
the  same  by  deed  to  Cornelius  Maurer,  his  heirs 
and  assigns. 

(3)  'Diat  Cornelius  Maurer,  the  grantee  in  said 
deed,  made  the  following  will : — 

As  to  such  estate  as  it  has  pleased  God  to  intrust  me 
with.  I  ditpoae  of  the  same  as  follows  vis :  I  give  and 
bequeath  to  my  beloved  wife  Sarah  Maurer,  all  my  house- 
hold furniture,  my  library  in  my  mansion  or  dwelling 
house  my  cuw  and  heffer  and  hogs  chicken  and  all  my 
carpenter  tools  and  all  grains  and  all  other  personal  prop 
eity  not  mentioned  also,  all  moneys  and  money  Due  me 
or  hercaflcr  may  come.  Due  to  be  colected  by  my  beloved 
wife  Sarah  Maurer  herein  named  as  soon  after  after  my 
deceased  as  can  l>e  consistently  with  a  property  settlement, 
of.  all  my  debts ;  and  to  have  and  to  hold  the  same  to  her 
and  assigns,  and  I  also  give  devise  and  bequeath  to  her 
my  said  wife  Sarah  Maurer,  all  my  improvement  and  in 
come  of  my  messuage  and  lot  and  house  where,  I  now 


live  and  all  that  peace  of  land  whre  Samuel  Weary  lived 
now  deceased  And,  now  occupied  by  his  wido  Catharine 
Weary  on  wich  a  dwelling  house  &  Barn  is  on  containing 
93  acres  more  or  less  with  its  appertenances ;  and  all  that 
piece  or  parcels  of  lands  siduated  &c  here  described  on 
the  south  by  Machanoy  Creek  on  the  west  by  Benjamin 
Knerr  &  others  on  the  north  by  land  of  the  cstat  of 
Xhommashenninger  on  the  east  by  lands  of  Amos  Vastine 
and  my  byloved  wife  Sarah  Maurer  is  to  pay  all  by  Debt 
and  if  she  can  not  pay  it  she  shall  sell  so  much  of  the  land 
to  pay  for  the  rest  of  the  land  and  keep  it  for  her  one  youse, 
as  long  as  she  keeps  my  name  and  after  she  marries  and 
dound  keep  my  name  any  more  she  shall  have  the  one  half 

•It  A 

•TftU  Bj  BmI  *  HfMNMl  proanr 

for  her  own  youse  and  the  other  half  I  beques  to  my  3  sis- 
ters share  and  share  alike.  Catharin  Intermaried  with 
Elias  Paul  Sollome  inter  married  with  John  Groh  Lusina 
intermarred  with  Joseph.  B.  Becker. 

Lastly  I  appoint  my  esteemed  fried  Jerved  Hennings  to 
Eexecutor  of  this  my  last  will  and,  testament  after  my  be- 
k>ved  wife  Sarah  Maurer  dound  keep  my  name  my  above 
executor  shall  thevide  it  to  my  wife  the  one  half  of  all  Real 
&  personal  property  and  the  other  half  to  my  three  sisters 
share  and  share  alike  if  can  be  devided  without  spoyling 
the  hole  if  spoyling  the  hole  he  shall  selling  it  at  pnplic 
sale  and  devided  the  money  as  directed. 

(4)  That  the  testator  died  on  the  21st  day  of 
September,  1878,  and  the  will  was  probated  on 
the  9th  of  October,  1878,  and  letters  testamen- 
tary granted  to  Jarred  Henninger,  the  executor 
named  in  the  will. 

(5)  The  testator  left  surviving,  Sarah  Maurer, 
his  widow,  no  children,  and  the  three  sisters 
named  in  the  will,  to  wit :  Catharine,  intermar- 
ried with  Elias  Paul ;  Salome,  intermarried  with 
John  Groh,  and  Lusina,  intermarried  with  Joseph 
B.  Becker.  Lusina  and  her  husband,  Joseph  B. 
Becker,  have  both  died  since  the  death  of  the 
testator,  and  left,  surviving,  James  D.  Becker,  a 
son,  who  with  the  other  two  sisters,  are  the  plain- 
tiffs in  this  case. 

(6)  That  Sarah  Maurer,  his  widow,  did  not  re- 
marry but  died  as  the  testator's  widow,  and  she 
left  surviving  her  Jacob  Long  her  father,  and 
Rachel  Long  her  mother^  and  brothers  and  sis- 
ters, who  are  in  possession  of  the  premises  men- 
tioned in  the  writ  of  ejectment. 

(7)  If  the  Court  be  of  opinion  that  the  title 
and  right  of  possession  to  the  land  described  in 
the  writ  of  ejectment  (which  is  made  part  of  this 
case  stated)  vested  upon  the  death  of  the  testator 
or  his  widow,  in  the  plaintiffs,  under  the  in- 
testate laws,  then  judgment  to  be  entered  in 
favor  of  the  pUintifis.  If,  however,  the  Court 
be  of  opinion  that  a  fee  passed  under  the  will  to 
the  widow,  then  judgment  to  be  entered  for  the 
defendants  for  the  premises  mentioned  in  the 
writ.  The  costs  to  follow  the  judgment,  and 
either  party  reserving  the  right  to  sue  out  a  writ 
of  error  thereon. 

The  Court  below,  Rockefsllbr,  P.  J.,  filed 
an  opinion  wherein,  after  stating  the  question  at 
issue  and  the  facts,  he  proceeds : — 

*<  It  is  strenuously  contended  on  the  one  hand 
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that  under  the  said  latter  parts  of  the  will  in  case 
the  widow  had  re*married,  she  would  have 
taken  an  estate  in  fee  in  the  one-half  of  the 
land,  or,  in  case  of  a  sale,  one-half  of  the  pro- 
ceeds absolutely ;  and  that  that  being  the  case  it 
follows  that  the  testator  intended  to  vest  a  fee  in 
the  whole  of  the  land  in  the  widow  in  the  first 
instance. 

* '  On  the  other  hand  it  is  argued  and  was  so  held 
by  the  learned  Auditor  that  by  the  said  latter 
clauses  it  was  only  intended  that  in  the  event  of 
the  widow  re-marrying  she  should  have  the  one- 
half  of  the  real  and  personal  estate  ^^for  her  own 
use^*^  that  is  to  be  used  by  her  during  life.  As 
the  widow  did  not  re-marry,  no  question  of  that 
kind  arises  in  the  case,  except,  so  far  as  the 
whole  will  must  be  taken  together  in  order  to 
ascertain  the  intention  of  the  testator.  It  is  well 
settled  as  a  general  rule  of  law  that  a  devise  of 
the  rents,  issues,  and  profits  of  land  is  equiva- 
lent to  the  devise  of  the  land  itself,  but  the  in- 
tent to  dispose  of  land  is  not  usually  manifested 
by  disposing  of  the  income,  rents,  and  use  only 
thereof;  and  in  such  cases  it  has  always  been 
held  that  the  devisee  only  takes  the  land  for 
such  length  of  time  as  he  is  given  the  income, 
rents,  and  profits.  (France's  Estate,  25  P.  F. 
S.  220.) 

*'  In  the  present  case,  it  being  clear  that  the 
will  only  gives  the  improvement  and  income  of 
the  land,  or  the  land  itself  to  the  widow,  for  her 
own  us6  during  widowhood,  which  would  mean, 
at  the  longest,  during  the  natural  life  of  the 
widow,  I  am  of  opinion  that  it  by  no  means  fol- 
lows that  the  ktter  clause  giving  her  the  one- 
half  of  the  estate  for  her  own  use^  or  the  one- 
half  of  the  proceeds  of  a  sale  in  case  of  re-mar- 
riage, necessarily  enlarges  the  life  estate  given  in 
case  she  remained  unmarried.  The  one  is  a  pro- 
vision in  case  the  widow  remained  unmarried, 
and  the  other  a  provision  in  case  she  re-married. 
I  think  it  is  quite  likely  that  the  scrivener  in- 
tended to  create  a  life  estate  only  in  the  one^half 
of  the  whole  estate  in  case  the  widow  re-married ; 
but  perhaps  he  has  not  clearly  so  expressed  it. 
Looking  at  the  whole  scheme  of  the  will  nothing 
would  seem  more  natural.  The  meaning  of  the 
will  in  this  respect  may  be  doubtful,  but  in  that 
case  the  construction  is  to  be  as  conformable  as 
possible  to  the  geneml  rules  of  inheritance. 
(France's  Estate,  sufra,)  If  the  contention  of 
the  plaintiffs  is  correct,  the  land  goes  to  the  par- 
ties who  would  be  entitled  to  the  same  under  the 
general  inheritance  laws  of  the  State ;  but  if  the 
construction  contended  for  by  the  defendants 
should  be  adopted,  it  would  go  to  parties  who  are 
entire  strangers  to  the  blood  of  the  testator. 
The  same  construction  contended  for  by  the 
plaintiffs,  it  seems,  was  put  upon  the  will  by  the 
widow  herself,  when  a  part  of  the  proceeds  of  sale 


of  some  of  the  lapd  sold  by  the  executor  and  the 
widow,  for  payment  of  debts,  was  distributed  by 
the  Orphans*  Court  of  this  county.  (See  report 
of  W.  B.  Faust,  Esq.,  Auditor,  filed  January  7, 
1884,  and  the  opinion  of  the  Court,  confirming 
the  same,  April  7,  1884.) 

**  The  learned  Auditor  gave  her  the  interest  on 
the  proceeds,  which  represented  the  land,  and 
she  expressly  declined,  in  writing,  to  except. 
I  am  of  opinion  that  the  title  and  right  of  pos- 
session of  the  land  described  in  the  writ  of  eject- 
ment (admitted  at  the  argument  to  be  the  same 
land  described  in  the  will  as  the  messuage  and 
lot  and  house  where  the  testator  lived),  vested 
upon  the  death  of  the  testator  and  his  widow  in 
the  plaintiffs,  the  heirs  of  the  testator,  and  there- 
fore judgment  in  &vor  of  the  plaintifiBi." 

The  defendants  thereupon  took  this  writ,  as- 
signing as  error  the  judgment  of  the  Court,  and 
particularly  the  action  of  the  Court  in  consider- 
ing the  Auditor's  report  which  was  not  part  of 
the  case  stated. 

S.  B,  Boyer,  for  the  plaintiffs  in  error. 

Charles  B.  fVsfmer,  for  the  defendants  in 
error. 

June  28,  1889.  The  Court.  The  draughts- 
man of  this  will  had  a  very  limited  command  of 
the  English  language,  and  even  this  was  evidently 
hampered  by  the  recollection  of  the  form  book. 
Bu,t  taking  the  whole  will  together  the  testator's 
intention  is  reasonably  clear  to  give  his  wife  th^ 
use  and  income  of  his  whole  estate  so  long  as 
she  remained  his  widow,  and  of  half  of  it  in  case 
she  re-married,  but  not  in  either  event  to  give 
her  more  than  a  life  estate  in  the  realty.  The 
lands  are  expressly  given  to  her  **  to  keep  for  her 
own  use,  as  long  as  she  keeps  my  name,"  which 
is  plainly  a  gift  daring  widowhood,  and  there- 
fore, an  estate  for  life  determinable  on  a  second 
marriage.  In  this  regard  the  case  is  not  distin- 
guished from  Cooper  r.  Pogue  (9a  Pa.  254), and 
indeed  is  by  no  means  so  strong  a  case  for  plain- 
tiff in  error's  contention  as  that  was. 

The  first  devise  as  to  realty  is  of  the  **  im- 
provement and  income"  of  his  dwelling  house, 
and  it  is  conceded  that  these  words  in  general 
carry  the  land.  But  the  gift  of  the  improve- 
ment and  income  is  only  ''  so  long  as  she  keeps 
my  name"  and  cannot  be  more  effective  than  a 
gift  of  the  land  itself,  which  expressed  in  those 
terms,  would  not  extend  beyond  a  life  estate. 

Nor  is  this  estate  enlarged  by  the  provision 
that  she  shall  pay  the  debts,  and  if  she  cannot 
(otherwise)  she  shall  sell  so  much  of  the  land  as 
will  enable  her  to  keep  the  rest.  This  is  only  a 
power,  not  an  estate,  and  is  limited  to  the  pay- 
ment of  debts,  thus  merely  enabling  the  devisee 
to  do  in  her  own  way  what  the  law  would  do 
compulsorily  for  her  without  this  provision.     So 
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Oeut  indeed  as  this  clause  of  the  will  bears  upon 
its  construction  at  all  it  would  seem  to  indicate 
that  the  testator  himself  did  not  intend  to  give  a 
fee,  for  if  he  had  done  so,  the  power  of  sale 
would  have  been  superfluous  except  as  a  matter 
of  convenience  on  account  of  the  possibility  of 
the  determination  of  the  estate  by  a  second 
marriage. 

But  after  the  devise  to  the  widow  so  long  as 
she  remains  unmarried^  there  is  a  provision  for 
the  case  of  her  re-marriage,  in  which  event  she 
is  to  have  •'  the  one-half  of  all  my  real  and  per- 
sonal property  for  her  own  use,  and  the  other 
half  I  bequeath  to  my  three  sisters/'  etc.,  and 
the  further  provision  that  the  executor  shall  make 
the  division,  and  if  it  cannot  be  done  without 
spoiling  the  whole,  then  he  shall  sell  the  property 
and  <' divide  the  money  as  directed,'' and  it  is 
argued  that  this  is  a  gift  of  the  corpus  oi  one-half 
in  case  of  re-marriage,  and  therefore,  unless  the 
first  estate  was  a  fee,  a  larger  provision  in  case  of 
second  marriage  than  in  the  event  of  remaining 
a  widow,  which  would  be  clearly  contrary  to  the 
testator's  main  intent.     While  a  fee  in  one-half 
would  probably  have  been  called  by  the  early 
lawyers  an  estate  of  higher  dignity  than  a  life 
estate  in  the  whole,  I  am  not  aware  of  any  rule 
which  would  enable  us  to  say  as  a  matter  of  law 
that  it  was  a  larger  or  more  favorable  provision 
for  a  widow.     That  is  a  question  of  fact  which 
depends  on  circumstances,  and  must  always  be 
ki^ely  a  matter  of  individual  choice.     But  it  is 
by  no  means  clear  that  this  is  the  proper  con- 
stmcuon  of  the  provision  in  case  of  re-marriage. 
On  the  contrary  the  repetition  of  the  phrase 
**for  her  own  use"  seems  rather  to  be  meant 
to  continue  the  idea  of  a  life  estate  contained  in 
the  preceding  clause,  and  if  so  the  direction  to 
the  executor  to  make  the  division  of  the  prop- 
erty, and  if  that  cannot  be  done,  to  sell,  and 
divide  the  money,  would^  be  subject  to  the  same 
limitation,  to  wit,  to  her  'own  use  for  life.    As 
the  widow  however  did  not  re-marry,  our  only 
coDcem  with  these  parts  of  the  will  is  their  bear- 
ing on  the  construction  of  the  previous  clause, 
and  as  to  it  they  give  us  very  little  light. 

On  the  whole  will  even  if  the  intent  to  give 
only  a  life  estate  were  more  doubtful  than  it  is, 
we  could  not  distinguish  this  case  from  Coopers. 
Pogue,  already  cited.  With  variations  of  lan- 
S^e  the  subMBce  of  the  gifts  is  identical,  and 
while  win  cases  are  rarely  precedents  for  more 
than  the  .principles  they  illustrate,  yet  where 
there  is  such  substantial  identity  not  only  in  in- 
tent but  in  expression,  the  prior  case  is  at  least 
very  strong  confirmation  of  the  correctness  of 
the  view  we  have  taken  of  the  present.  And 
the  same  remarks  apply  with  great  force  to  the 
notably  analogous  case  of  Nash  v.  Simpson  (78 
Me.  142). 


The  learned  Judge  below  gave  the  true  con- 
struction to  the  will,  and  we  do  not  think  his 
reference  to  the  Auditor's  report,  etc.,  in  a  pre- 
vious cause  under  the  same  will,  was  going  out- 
side of  the  case  stated  for  facts,  but  only  a  refer- 
ence by  way  of  illustration  and  confirmation  qf 
his  views,  to  an  authority  that  was  necessarily 
very  pertinent. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J.  c.  k.  z. 


July  '88,  82. 


Lee's  Appeal. 


January  17,  1889. 


Decedents*  estates — Married  women —  Wills  Act 
of  April  Ji^  1848^  sect.  9 — Act  of  May  ^, 

When  a  testatrix  who  is  a  married  woman  dtet  without 
issue  and  intestate  as  to  a  portion  of  her  property,  her 
husband  cannot  by.  electing  to  take  against  the  will,  claim 
under  the  Act  of  May  4,  1855  (P.  L.  430),  one-half  the 
peisonal  property  as  to  which  his  wife  died  testate,  and 
the  whole  of  that  whereof  she  died  intestate.  His  right 
is  limited  to  one-half  of  the  whole  estate. 

Appeal  of  Francis  Lee  from  a  decree  of  the 
Orphans'  Court  of  Philadelphia  County,  making 
distribution  of  the  estate  of  Maria  L.  Lee,  de- 
ceased. 

On  the  audit,  before  Hanna,  P.  J.,  it  appeared 
that  testatrix  left  her  surviving  a  husband, 
Francis  Lee,  and  no  issue.  By  her  will  she  be- 
queathed to  her  sister  all  the  money  she  had  in 
the  Philadelphia  Saving  Fund  for  life,  with  re- 
mainder to  her  niece,  and  also  left  specific  lega- 
cies of  jewelry,  silverware,  and  the  like. 
The  amount  of  the  inventory  filed  was  ^362  96 
The  amount  in  the  Saving  Fund  was        546  85 


Making  in  all  ^909  81 

Francis  Lee,  on  May  7,  1874,  assigned  t6  the 
testatrix  a  policy  of  insurance  upon  his  life. 
Francis  Lee  electing  to  take  against  the  will 
under  the  Act  of  May  4,  1855  (P.  L.  430), 
claimed  one-half  of  the  estate  passing  under  the 
will,  and  the  whole  of  the  policy  of  insurance 
as  to  which  testatrix  died  intestate. 

The  Auditing  Judge  admitted  the  claim.  Ex- 
ceptions filed  by  one  of  the  legatees  were  sus- 
tained by  the  Court  in  an  opinion  by  Penrose, 
J.  (see  Lee's  Estate,  2a  Weekly  Notes,  45),  the 
Court  holding  that  Lee  was  not  en^tled  in  the 
aggregate  to  more  than  ope-half  of  the  entire 
estate. 

The  amended  adjudication  showed  that  the 
policy  of  life  insurance  was  worth  f  548.88,  so 
that  the  whole  estate  was  worth  J1458.69,  one- 
half  of  which  sum,  after  deducting  costs  and 
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commissions,  was  awarded  to  Francis  Lee.  The 
adjudication  having  been  confir.med,  Francis  Lee 
took  this  appeal,  assigning  for  error  the  decree 
of  the  Court. 

IV,  Horace  ffepburm,  for  the  appellant. 

By  the  Act  of  April  ir,  1848,  sect.  9,  the  in- 
testate estate  of  Mrs.  Lee  vested  in  her  husband 
absolutely,  there  being  no  children  or  the  issue 
of  any  living. 

Moyer*s  Appeal,  4  Harris;  407. 

The  Act  of  May  4,  185  q,  did  not  repeal  the 
Act  of  April  II,  1848,  and  it  merely  provided  a 
mode  of  distribution  in  cases  of  testacy. 
Dickinson  tr.  Dickinson,  6 r  Pa.  St.  404. 

A  widow  is  not  barred  from  her  thirds  in  the 
intestate  property  of  her  husband,  notwithstand- 
ing the  fact  that  she  has  elected  to  take  under 
tlie  will. 

Reed's  Appeal,  I  Norris,43i. 

Cramer's  Estate,  1 1  Weekly  Notes,  95. 

Henry  C.  Brown^  for  appellee. 

January  28,  1889.  The  Court.  The  opinion 
of  the  learned  Judge  of  the  Orphans'  Court  is  so 
clear  and  satisfactory  that  we  aifirm  this  decree, 
for  the  reasons  given  by  him. 

Decree  affirmed,  and  the  appeal  dismissed  at 
the  costs  of  the  appellant. 

Per  Curiam.  l.  l.,  jr. 


d^rpfjang'  Court. 


June,  1889. 
Eichhom's  Estate. 
Decedent^ s  estate —  When  inventory  can  be  cor- 
rected— Evidence —  When  husband  of  decedent 
wJw  is  aiso  her  executor,  is  a  competent  witiiHSS 
on  the  question  of  ownership  of  assets  included 
in  the  inventory  of  the  estate,  but  claimed  by 
him. 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  executor  of 
Catharine  B.  Eichhom,  the  accountant,  who  was 
the  husband  of  decedent,  was  called,  by  the  coun- 
sel of  one  of  the  parties  in  interest,  for  the  pur- 
pose of  showing  the  omission  from  the  account 
of  items  with  which  he  was  chargeable.  The 
examination  was  continued. by  the  counsel  of  the 
accountant  to  establish  the  assertion  that  moneys 
in  the  saving  fund  included  in  the  inventory 
belonged  to  the  accountant  individually,  and 
not  to  the  decedent  or  her  estate.  Objections 
was  made  to  this,  (first)  on  account  of  the  in- 
competency of  the  witness  to  prove  title  in  him- 
self; (second)  because  of  the  insufficiency  of  the 
evidence,  assuming  its  competency;  and  (third) 
because  the  accountant  was  estopped  by  the  in- 


ventories and  account  from  asserting  owner*>hip 
in  himself;  which  objections  were  overruled  by 
the  Auditing  Judge  (Penrose,  J.),  and  exceptions 
to  this  ruling  were  filed. 

Emil  Rosenberger  and  A.  Atwood  Grace ^  for 
exceptant,  cited — 

Malone's  Estate,  8  Weekly  Notes,  179. 

Miller's  Appeal,  3  Korris,  391. 
Lewis  Stover,  'Contra,  cited — 

BelPs  Esute,  i  Casey,  93. 

Speakman's  Appeal,  21  Smith,  25. 

McBride's  Appeal,  22  Id.  480. 

Mast's  Appeal,  4  Wr.  24. 

Parvin  v.  Capewell,  9  Id.  89. 

McDermoit's  Appeal,  10  Out  358. 

Leow*s  Estate,  6  Weekly  Notes,  333. 

June  29, 1889* .  The  Court.  If  the  account- 
ant's testimony  as  to  transactions  in  the  decedent's 
lifetime  was  competent,  his  claim  was  properly 
allowed.  That  he  had  included  among  the  as- 
sets of  her  estate  the  amount  of  a  deposit  which 
stood  in  her  name  would  not  prevent  him  from 
showing  at  the  audit  that  the  money  was  Jiis 
own,  held  by  his  wife  at  his  disposal.  It  was 
his  duty  to  account  for  every  item  of  property 
which  on  its  face  belonged  to  his  wife ;  and  it 
was  proper  for  him,  therefore,  to  refer  in  some 
way,  in  his  account,  to  this  deposit.  If  he  placed 
it  erroneously  in  the  inventory  he  was  not  es- 
topped from  correcting  the  mistake  (Malone's 
Estate,  8  Weekly  Notes,  179 ;  Miller's  Appeal, 
3  Norris,  391) ;  and  as  his  wife  was  simply,  and 
with  his  consent,  the  custodian  of  his  own  money, 
there  was  no  conflicting  title,  such  as  in  Mc- 
Bride's Appeal  (22  P.  F.  S.  480)  which  would 
shut  him  out  from  the  jurisdiction  of  the  Or- 
phans' Court  (McCarron's  Estate,  15  Weekly 
Notes,  485).  The  eligibility  of  the  husband  as 
a  witness  on  the  question  of  ownership  was  not 
affected  by  an3rthing  in  the  marriage  relation- 
ship, his  disability  to  testify  against  his  wife,  in 
matters  not  the  subject  of  confidential  commu- 
nications, having  been  removed  by  her  death 
(Robb's  Appeal,  2  Out.  501).  He  was  made 
competent,  in  this  instance,  by  the  act  of  the 
adverse  party.  That  party  called  him  as  for 
cross-examination,  and  distinctly  interrogated 
him  upon  matters  Which  must  have  occurred  in 
the  lifetime  of  the  decedent.  One  of  the  ques- 
tions, relating  to  the  fund  on  deposit  at  her 
death,  was,  "Who  put  it  thete?"  and  another, 
"  Where  had  it  come  from?"  The  ^ect  of  this 
questioning,  the  Auditing  Judge  thought,  and  we 
agree  with  him,  was  to  make  the  witness  compe- 
tent generally.  Whether  he  would  have  been 
competent,  under  section  17,  of  the  Act  of  June 
23, 1887,  if  the  cross-examination  had  been  con- 
fined to  transactions  which  happened  after  the 
death,  we  do  not  think  it  necessary  to  deter- 
mine. 

The  exceptions  are  dismissed. 

Opinion  by  Ashman,  J.  w.  c.  s. 
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Supreme  Court 


July  *88,  79.  February  7,  1889 

Williams's  Appeal. 

Equity^^Jurisdiction  of  Court  of — Partition — 
Vendee  on  sale  in — J^ight  of,  to  supplemental 
bill  to  recover  value  of  articles  belonging  to  the 
realty  taken  away  by  an  owner  after  sale. 

When  a  bill  in  equity  by  one  tenant  in  common  to 
compel  partition  of  real  e!>tat£  is  so  proceeded  in  that  the 
real  estate  is  sold,  the  petitioner,  as  the  vendee  of  such 
real  estate  at  such  sale,  has  the  right  to  file  a  supplemen- 
tal bill  alleging  that  after  such  sale  and  before  delivery  of 
possession  his  co-tenant  had  removed  articles  l>elonging 
10  the  realty,  and  praying  a  decree  that  the  value  of  the 
property  so  removed  be  paid  him  out  of  the  proceeds  of 
the  snle. 

In  the  above  case,  it  appearing  that  the  proceeds  of  the 
sale  bad  been  wholly  distributed,  a  decree  was  entered 
that  the  respondent  in  the  supplemental  bill  should  pny  to 
the  complainant  the  value  of  the  goods  removed  with 
costs. 

In  this  case,  squares,  hammers,  shovels,  etc.,  articles 
used  in  the  operation  of  a  slate  quarry  and  factory,  were 
held  to  be  fixtures  and  passed  to  the  purchaser  of  the  land, 
quarry,  and  factory  on  a  sale  thereof  in  a  proceeding  in 
panition. 

Appeal  of  David  Williams  from  a  decree  of 
the  Common  Pleas  of  Lehigh  County. 

Bill  in  equity,  wherein  Henry  Fulraer  was 
complainant  and  David  Williams  respondent, 
praying  a  partition  of  certain  real  estate. 

Prior  to  October,  1880,  David  Williams  and 
Henry  W.  Harper  were  the  owners,  as  tenants 
in  common,  of  a  slate  quarry  and  factory  and 
tract  of  land  in  Slatington,  Lehigh  County,  Wil- 
liams owning  the  undivided  two-thirds  and  Har- 
per the  undivided  one-third  thereof.  Williams 
and  Harper  organized  the  firm  of  David  Williams 
&  Company  to  operate  the  quarry  and  they 
continued  operating  the  same,  as  a  firm,  until 
early  in  1880,  when  under  a  fi.  fa.  against  Mr. 
Harper,  his  interest  in  all  the  firm  assets,  which 
clid  not  include  the  real  estate,  was  sold  and  pur- 
chased by  David  Williams,  who  then  continued 
to  work  the  quarry  and  factory  in  his  own  be- 
Iwdf.  Afterwards  on  October  4th,  1880,  the 
ondivided  interest  of  Harper  in  the  real  estate 
was  taken  in  execution  and  sold  to  the  First 


National  Bank  of  Easton,  which  bank  conveyed 
the  same  to  Henry  Fulmer. 

On  November  30th,  1880,  Henry  Fulmer  filed 
a  bill  of  equity  (which  is  the  bill  on  which  this 
present  proceeding  was  based)  against  David 
Williams  for  the  partition  of  the  said  real  estate, 
which  bill  was  so  proceeded  in  that  after  an  ap- 
praisement and  a  refusal  by  both  parties  to  accept, 
the  property  was  sold,  under  an  order  issued  to 
the  Master,  on  August  3d,  1882,  to  Henry  Ful- 
mer, and  about  September  nth,  1882,  a  deed  was 
delivered  to  him  by  the  Master.  Before  the 
Master's  sale  Williams  removed  from  the  premises 
an  iron  hoist,  and  after  the  sale,  but  before  deed  or 
possession  was  given,  he  removed  other  articles, 
tools  and  machinery,  claiming  that  they  belonged 
to  him  and  were  not  part  of  the  real  estate.  The 
articles  removed  were  as  follows :  Three  squares, 
two  hammers,  one  shovel,  one  monkey-wrench, 
two  S  wrenches,  two  split  chisels,  two  hand-saws, 
one  compass,  two  crow-bars,  one  hoist,  two 
tables,  one  of  them  called  a  cutting  bench  and 
the  other  a  polishing  bench,  one  blacksmith's 
vice,  one  derrick  b(K>m,  one  trough,  one  tub, 
120  feet  of  railroad  iron,  one  pump,  two  slate 
dressing  machines,  about  200  feet  of  wire  rope, 
one  marbleizing  box,  two  log  chains,  and  thi;ee 
pipe  tongues.  After  Fulmer  had  received  his 
deed  for  the  property  from  the  Master,  on  No- 
vember 14th,  1882,  he  filed  a  supplemental  bill 
in  the  partition  proceedings  alleging  the  removal 
of  these  articles  by  Williams,  averring  that  they 
were  his  (Fulmer's)  property  under  the  Master's 
deed  and  asking  for  a  decree  that  the  value  of  the 
property  removed  should  be  paid  him  out  of  the 
proceeds  of  the  sale.  To  this  an  answer  was 
filed  by  Williams  denying  that  any  of  the  articles 
he  removed  passed  by  the  sale  to  Fulmer,  and 
also  averring  that,  if  it  were  so,  Fulmer  had  a 
complete  and  adequate  remedy  at  law  therefor. 

The  case  was  referred  on  this  supplemental 
bill  and  answer  to  John  Rupp,  Esq.,  as  Exami- 
ner and  Master,  who  reported  that  the  articles 
taken  were  all  used  in  quarrying  and  dressing 
the  slate,  and  were  fixtures  and  had  passed  to 
Fulmer  on  the  sale  of  the  land ;  that  they  were 
worth  $357,  or  with  interest  to  date  of  report, 
$387.70;  that  all  the  proceeds  of  the  sale  had 
been  distributed.  He  also  found  that  a  Court  of 
Equity  had  jurisdiction  in  the  matter,  and  recom- 
mended a  decree  that  the  said  Williams  should 
pay  to  Fulmer  I387.70  with  interest  from  Febru- 
ary 6, 1884. 

Exceptions  to  the  Master's  findings  of  fact, 
and  his  conclusion  of  law  that  a  Court  of  Equity 
had  jurisdiction,  and  to  the  decree  recommended 
by  him,  were  dismissed  by  the  Court,  Albright, 
P.  J.,  and  a  decree  entered  March  5,  1888,  that 
Williams  should  pay  to  Fulmer  $484.61  and  costs. 
Whereupon  the  said  Williams  took  this  appeal 
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assigning  for  error  the  dismissal  of  bis  exceptions, 
and  the  decree  of  the  Court  as  above  set  forth. 

Robtrt  E,  Wright  (J.  MarsheUl  Wright  with 
him),  for  appellant. 

Edward  Harvey^  for  appellee. 

February  i8,  1889.  The  Court.  We  have 
no  doubt  as  to  the  jurisdiction  of  the  Court  be- 
low. The  original  bill  was  a  bill  for  partition. 
A  sale  of  the  real  estate  in  controversy  was  likd 
under  this  proceeding  and  the  same  was  pur- 
chased by  the  appellee.  The  property  in  ques- 
tion was  a  slate  quarry.  After  the  sale  and 
before  the  delivery  of  the  deed  by  the  Master, 
the  appellant  removed  a  portion  of  the  ma- 
chinery and  fixtures  upon  the  property  used  in 
the  quarrying  of  the  slate  and  preparing  it  for 
the  market.  As  the  appellant  had  not  received 
his  share  of  the  purchase-money,  the  appellee 
asked  that  the  value  of  the  fixtures  so  removed 
should  be  deducted  from  it,  and  this  bill  was  filed 
for  that  purpose.  It  was  in  the  nature  of  a  sup- 
plemental bill,  a  proceeding  ever  recognized  in 
equity,  and  which  was  sustained  by  this  Court  in 
Winton*s  Appeal  (97  Pa.  385).  It  was  there 
held  that  a  supplemental  bill  in  aid  of  a  final 
decree  in  equity,  the  object  of  which  is  to  compel 
the  carrying  out  of  the  decree,  and  give  full  and 
complete  effect  to  it,  will  be  entertained.  Then 
we  have  the  principle  that  when  once  a  Court  of 
Equity  takes  cognizance  of  a  cause  of  litigation , 
it  will  dispose  of  every  subject  within  the  circle 
of  contest,  whether  the  question  be  of  remedy 
or  of  distinct  yet  connected  topics  of  dispute.  If 
the  jurisdiction  once  attaches  from  the  nature  of 
one  of  the  subjects  of  contest,  it  may  cm 
brace  all  of  them,  for  equity  abhors  multiplicity 
of  suits.  (McGowin  r.  Remington,  12  Pa.  63 ; 
Souder's  Appeal,  57  Id.  4^8;  Appeal  of  the 
Odd  Fellows'  Savings  Bank,  23  Weekly  Notes, 

85) 

Upon  the  merits  of  the  case  we  are  entirely 
with  the  learned  Master,  sustained,  as  he  is,  by 
the  Court  below.  The  articles  which  he  has 
found  belonged  to  the  realty,  were  then  visible 
upon  the  property  at  the  time  of  the  Master's 
sale.  We  must  assume  they  were  seen  by  the 
purchaser  and  enhanced  the  price  at  which  the 
property  was  sold.  Moreover,  they  were  arti- 
cles useful  and  necessary  in  operating  the  works, 
and  as  between  vendor  and  vendee  passed  by 
the  sale. 

The  decree  is  affirmed  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Per  Curiam.  *c.  k.  z. 


Jan.  '89,  214.  April  4«  1889. 

Appeal  of  Harmony  Lodge. 

Wills —  Testamentary  capacity — Incapacity  due  to 
intoxication. 

On  an  appeal  from  a  decree  of  the  register  of  wills 
a<1  milting  to  probate  a  codicil  to  a  will,  the  appellants 
alleged  mental  incapacity  on  the  part  of  the  testator  at  the 
time  the  codicil  was  executed.  In  snpport  of  this  all^a- 
tiorithey  proved  that  he  had  a  habit  of  excessive  drinking, 
and  that  at  or  about  the  time  the  codicil  was  executed  he 
was  suffering  from  the  effects  of  over-stimulation.  It 
however  appeared  that  this  habit  was  not  cominutHis,  but 
periodical ;  that  decedent  was  perfectly  aware  of  his  fail- 
ing, and  had  upon  several  occasions  voluntarily  placed 
himself  in  a  reformatory  institution  in  order  to  rid  him- 
self of  it ;  the  fact  of  even  ordinary  intoxication  at'the 
time  the  codicil  was  executed  was  not  proved.  The  pro- 
ponents of  the  codicil  proved  that  the  codicil  had  been 
written  by  a  disinterested  attorney,  at  decedent's  requeM, 
and  that  it  was  read  over  to  decedent,  who  said  he  was 
satisfied  with  it ;  the  subscribing  witnesses  testified  that 
they  thought  decedent  sound  and  rational  at  the  time.  It 
further  appeared  that  after  ih*e  execution  of  the  codicil  de- 
cedent went  to  Europe,  and  attended  to  business  as  a  ra- 
tional man;  that  be  understood  the  purport  of  the  codicil, 
nnd  had  sub'<iequent  to  its  execution  expressed  his  satis- 
faction with  it,  and  stated  its  contents  and  effect  to  other 
parties.     On  the  above  facts : 

Held, ih^X  the  Orphans*  Court  properly  refused  an  issue 
to  determine  the  testator*s  memai  capacity  and  dismissed 
the  appeal. 

Appeal  of  Harmony  Lodge,  I.  O.  O.  F.,  No. 
16,  etc.,  from  a  decree  of  the  Orphans*  Court  of 
Philadelphia  County,  in  the  matter  of  the  estate 
of  Edmund  C.  VVeisraan,  deceased.  . 

This  was  an  appeal  taken  by  said  Harmony 
Lodge  from  a  decree  of  the  register  of  wills, 
admitting  to  probate  a  codicil  to  the  will  of  said 
Edmund  C.  Weisman,  deceased,  and  granting 
letters  testamentary  thereon,  together  with  a 
demand  for  an  issue  devisavit  vel  non. 

The  facts  of  the  case  are  set  forth  at  length  in 
the  opinion  of  the  Court  below,  Hanna,  P.  J., 
dismissing  the  appeal  and  refusing  the  issue, 
which  was  as  follows  : — 

*<  From  the  testimony  in  this  matter  it  appears 
that  testator,  on  June  8,  1885,  executed  his  last 
will  and  testament,  whereby  after  providing  for 
the  interment  of  his  remains  by  the  Harmony 
Lodge  of  Odd  Fellows  of  this  citv,  he  bequeath^ 
both  specificand  pecuniary  legacies, among  which 
the  sum  of  I50  to  Samuel  Wistar,  then  in  his 
employ  for  several  years,  and  the  sum  of  f  500  to 
Harmony  Lodge  in  trust  to  invest  for  the  benefit 
of  inmates  of  the  Odd  Fellows*  Home.  To  this 
lodge  he  also  bequeathed  the  residue  of  his  estate 
absolutely.  Testator  further  appointed  the  pre- 
siding officer  of  the  lodge  at  the  time  of  his  de- 
cease and  Samuel  Wistar  executors  of  his  will, 
giving  to  each  the  sum  of  J50,  as  compensation 
for  their  services. 
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**  But  for  reasons  satisfactory  to  himself,  he 
subsequently  concluded  to  alter  the  provisions  of 
his  will  respecting  the  bequest  to  Harmony 
Lodge;  and  accordingly,  on  February  4,  1886, 
almost  eight  months  after  the  date  of  his  will, 
executed  a  codicil,  whereby  he  revoked  the  di- 
rections for  the  interment  of  his  body  by  the 
lodge,  and  also  the  bequest  of  f  50  to  Samuel 
Wisiar,  and  the  further  sum  of  $50  to  him  as 
commissions  as  executor,  and  in  lieu  thereof  be- 
queathed to  him  the  stock,  fixtures,  and  good- 
will of  his  cigar  store.  He  further  revoked  the 
bequest  to  Harmony  Lodge,  and  the  appoint- 
ment of  its  presiding  officer  as  one  of  his  execu- 
tors, and  bequeathed  the  sum  of  I500,  which  by 
his  will  he  had  bequeathed  to  said  lodge,  to  his 
cousin,  William  H.  Coleman,  whom  he  also 
appointed  an  executor,  and  to  be  in  full  com- 
pensation for  his  services  as  such. 

"This  codicil  was  prepared  by  testator's  at- 
torney, to  whom  several  days  previously  he  had 
given  the  necessary  instructions;  and  after  it 
had  been  carefully  read  to  him  and  compared 
with  his  written  memoranda,  was  executed  in  the 
presence  of  his  attorney  and  an  employ^  in  his 
cigar  store,  as  subscribing  witnesses.  It  will  be 
observed  that  none  of  the  remaining  bequests 
contained  in  the  will  were  disturbed  or  revoked. 

"Testator  was  unmarried  and  without  chil- 
dren, his  nearest  of  kin  being  his  father,  who  is 
still  surviving,  and  it  may  be  well  to  remark,  al- 
though not  a  legatee  either  by  will  or  codicil,  is 
not  a  party  contestant.  A  few  weeks  after  the 
execution  of  the  codicil  testator  having  long  con- 
templated an  ocean  voyage  prevailed  upon  his 
father  to  accompany  him.  They  sailed  together 
in  March,  1886,  for  Europe,  where  they  re- 
mained about  two  months. 

"For  some  time  previous  to  testator's  visit 
abroad  he  had  complained  of  failing  health,  super- 
induced beyond  doubt  by  the  too  frequent  use  of 
spirituous  liquors.  For  nearly  ten  years  he  had 
wholly  abstained,  but  in  the  summer  of  1885 
resumed  the  habit  of  excessive  tippling.  He, 
however,  attended  to  his  business,  which  had 
proved  lucrative  during  his  years  of  sobriety, 
although  from  about  the  time  mentioned,  in  the 
main,  it  was  committed  to  the  management  of  his 
trusted  employ^,  Samuel  Wistar.  The  habit, 
which  had  become  fixed  and  a  species  of  chronic 
disease  with  testator,  was  deeply  deplored  by 
him,  and  led  him  to  endeavor  to  escape  its  thral- 
dom by  voluntarily  becoming  an  inmate  of  that 
excellent  and  benevolent  institution,  the  Franklin 
Reformatory  Home,  where  upon  seven  separate 
occasions  between  July,  1885,  and  August,  1886, 
he  was  admitted  for  treatment.  He  remained  at 
the  Home  periods  ranging  from  three  days  to 
two  weeks,  and  strange  to  say,  on  each  occasion 
he  went  to  the  Home  entirely  sober,  would  go 


out  and  return  sober,  transact  business  while 
there,  and  the  superintendent  testified,  *  I  never 
saw  him  drunk,  and  we  never  treated  him  as  a 
drunken  man.'  Testator's  apparent  reason  for 
seeking  the  retirement,  regimen,  and  discipline 
of  the  institution  was,  if  possible,  to  overcome 
th^  terrible  appetite  for  strong  drink  to  which  he 
eventually  succumbed.  His  last  visit  to  the 
Home  was  in  August,  1886,  which  unfortunately 
was  of  but  three  days*  duration.  He  then  re- 
turned to  his  own  residence.  The  old  appetite 
reasserted  its  sway,  and  finally,  after  an  illness  of 
three  or  four  months,  the  disease,  cirrhosis  of  tlie 
liver,  from  which  he  suffered,  and  was  produced 
by  his  intemperance,  culminated  in  his  death  on 
November  2,  1886. 

**  The  validity  of  the  codicil  is  now  denied  by 
Harmony  Lodge,  and  it  is  asserted  it  should  be 
set  aside  upon  two  grounds,  first,  that  at  the  time 
of  its  execution  testator  was  not  of  sound  and 
disposing  mind  and  memory ;  and  that  second, 
its  execution  was  produced  by  undue  influence. 

"  The  last  reason  assigned  we  will  first  dispose 
of.  And  it  will  suffice  to  say,  that  it  was  neither 
urged  at  the  argument  nor  attempted  to  be*sup- 
ported  by  testimony. 

**  As  to  the  remaining  reason,  the  alleged  tes- 
tamentary incapacity  of  testator  at  the  date  of 
the  execution  of  the  codicil,  our  conclusion  is, 
after  a  careful  examination  of  the  entire  testi- 
mony, that not  only  is  the  contrary  satisfactorily  ' 
shown,  but  we  would  not  be  justified  in  imposing 
upon  the  parties  interested  in  this  small  estate 
the  expense  and  delay  incident  to  a  trial  by  jury, 
where,  upon  the  vague,  meagre,  and  indefinite 
testimony  presented  by  the  contestants,  a  verdict 
against  the  validity  of  the  codicil  should  not  be 
permitted  to  stand. 

"The  testamentary  capacity  of  the  testator  at 
the  date  of  his  will  is  conceded  by  contestants ; 
but  they  allege  and  attempt  to  prove  that  on  the 
4th  day  of  February,  1886,  the  date  of  the  cod- 
icil, he  was  so  stupefied  from  the  use  of  alcoholic 
stimulants  as  to  be  unable  to  comprehend  the 
testamentary  act,  and  incapable  of  an  intelligent 
disposition  of  his  estate. 
^  iV  3ut  from  the  testimony  produced  by  the  con- 
te$j;|ants,  it  is  shown  that  testator,  a  day  or  two 
prior  to  the  date  named,  sent  for  his  lawyer, 
who,  when  he  called  at  testator's  residence,  had 
an  interview  with  him  alone ;  and,  as  appears 
from  the  testimony  of  the  attorney  subsequently, 
this  was  the  occasion  he  received  instructions 
from  the  testator  for  the  preparation  of  the  codi- 
cil, and  was  handed  the  memoranda  therefor 
written  by  him. 

"  Contestants  also  show  that  testator  attended 
to  some  of  the  details  of  his  business  immedi- 
ately prior  to  the  execution  of  the  codicil,  al- 
though at  its  date  he  was  confined  to  his  room 
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from  illnessy  and  gave  to  it  personal  supervision 
prior  to  the  date  of  the  codicil.  That  testator, 
prior  to  February  4,  1886,  had  been  drinking 
intoxicating  liquor  immoderately  is  clear,  from 
the  testimony  of  the  physician  (Dr.  Strittmatter), 
who  was  called  to  attend  him  on  that  date.  He 
testifies  that  when  he  saw  the  testator,  *  he  was 
very  nervous,  weak,  and  suffering  from  mental 
and  physical  prostration  at  the  time  ;  it  was  at- 
tributed to  over-stimulation  ;  there  were  times 
when  he  could  be  able  to  make  or  alter  a  will 
during  the  time  I  saw  him,  and  there  were  times 
when  he  was  too  incoherent  to  do  so,  that  is,  to 
make  or  alter  a  will.'  In  reply  to  the  question, 
*  Was  he  drunk  or  sober  when  you  saw  him  on 
February  4th,  1886  ?*  the  witness  said,  *  It  would 
be  impossible  for  me  to  say  yes  or  no,  as  I  saw 
him  then  for  the  first  time ;  but  he  was  troubled 
with  delusions  and  saw  figures  on  the  wall,  and 
spoke  of  having  seen  them  during  the  night  and 
heard  voices.* 

**  This  witness  further  testified  that  in  his  opin- 
ion testator  did  not,  at  the  time  of  his  visit,  pos- 
sess a  sound  mind,  memory,  and  understandings 
fromi»  the  incoherency  of  his  conversation,  his 
nervousness,  and  suffering  from  over-stimulation, 
but  such  a  person  may  afterwards  be  of  a  sound 
mind,  memory,  and  understanding ;  that  testator 
held  his  hands  to  his  head,  complained  of  noises 
and  confusion  he  had  heard  during  the  night  in 
•  his  head,  and  *  was  crying  at  the  time  he  was 
making  these  remarks  to  me;'  that  while  in  his 
opinion  testator  was  not  suffering  from  incipient 
mania  a  potu,  the  direct  result  of  over-stimulation 
as  ordinarily  seen  in  drunkenness,  yet  he  had 
evidently  been  drinking  a  number  of  days  befoire 
he  saw  him,  and  was  in  that  condition  of  mania 
a  potu  produced  by  a  withdrawal  of  stimulants 
after  over-stimulation.  And  consequently  he 
considered  it  imprudent  to  withhold  all  liquor 
from  him,  and  directed  his  attendant  to  allow 
him  a  certain  quantity  at  stated  intervals.  So  far 
as  appears  from  the  testimony,  this  witness,  who 
is  produced  as  the  attending  physician  and  expert, 
made  but  a  single  professional  visit  to  the  testa- 
tor of  less  than  one  hour's  duration,  which  hap- 
pened to  be  upon  the  day  the  codicil  was 
executed ;  and  be  does  not  venture  to  say  that 
testator  was  intoxicated  or  so  stupefied  from  the 
use  of  liquor  as  to  be  mentally  incapable  of  a 
testamentary  act. 

'*But  two  other  witnesses  were  produced  by 
the  contestants.  One,  a  nurse  or  attendant  upon 
testator  (Elizabeth  Lee),  who  at  his  request  per- 
formed such  services  for  him  from  February  i 
for  a  period  of  six  days,  and  was  at  testator's 
house  in  a  room  adjoining  that  occupied  by  him 
at  the  execution  of  the  codicil,  saw  the  attorney 
and  the  other  attesting  witness,  and  after  their  de- 
parture was  informed  by  testator  he  had  changed 


his  will  by  giving  the  J500  he  had  intended  for 
the  old  men  at  the  Home  to  his  cousin ;  and  this 
same  witness  admitted  that  testator,  while  he  did 
not  then  inform  her  he  had  also  bequeathed  his 
store  and  business  to  Samuel  Wistar,  yet  on  a 
previous  occasion,  after  the  execution  of  his  will, 
he  stated  to  her  that  such  was  his  intention. 
And  during  the  last  illness  of  testator  he  caused 
the  will  and  codicil  to  be  taken  from  the  box  in 
which  he  placed  them  in  safe  keeping,  and  read 
to  her  in  his  presence  by  a  friend  of  .the  witness, 
but  who  was  not  produced  to  testify.  This  wit- 
ness, while  she  describes  the  repeated  efforts  of 
testator  to  obtain  liquor,  his  frequent  drinking  by 
day  and  night,  his  manner  during  the  single  in- 
terview with  the  physician  as  related  by  the  latter, 
yet  does  not  undertake  to  say  that  at  the  execu- 
tion of  the  codicil  of  which  she  was  practically 
a  witness  and  herself  a  legatee  in  the  will,  he 
was  intoxicated,  or  so  much  under  the  influence 
of  liquor  that  he  was  unconscious  of  the  testa- 
mentary act  he  then  performed,  and  incapable 
of  intelligently  disposing  of  his  estate. 

**  The  testimony  of  the  remaining  witness  for 
contestants  has  but  little  if  any  bearing  upon  the 
question,  and  it  is  extremely  uncertain  whether 
the  incidents  related  by  her  occurred  prior  or 
subsequent  to  the  execution  of  the  codicil. 

**We  have  thus  fully  referred  to  the  contest- 
ant's case  to  show  that  while  Harmony  Lodge  is 
doubtless  disappointed  by  the  failure  of  testator 
to  bequeath  it  the  legacies  he  primarily  contem- 
plated, yet  his  undoubted  right  to  dispose  of  his 
property  as  he  deemed  best,  must  be  respected 
and  maintained,  as  much  in  his  ultimate  as  in  his 
prior  disposition  of  it,  and  such  disposition  can- 
not be  interfered  with  nor  frustrated,  except 
upon  clear  and  satisfactory  proof  of  mental  inca- 
pacity at  the  time  of  revocation  of  his  previous 
testamentary  act,  or  that  his  power  of  will  was 
under  the  subjection  and  improper  influence  of 
another^  so  tliat  in  reality  the  codicil  was  the  will 
of  the  latter,  and  not  of  the  testator. 

'*  The  testimony  on  the  part  of  the  contest- 
ants, while  it  shows  the  testator  to  have  been 
addicted  to  the  immoderate  use  of  intoxicating 
liquors,  yet  he  was  not  a  sot,  reeling  and  stagger- 
ing before  the  public  gaze.  He  was  conscious  of 
his  infirmity,  which  grew  to  be  a  disease,  and,  as 
he  finally  realized,  unconquerable.  He  songht, 
by  retirement  to  the  Franklin  Home,  to  over- 
come the  appetite  he  knew  would  prove  his  ruin, 
but  would  emerge  and  relapse  into  his  former 
habit.  And  at  the  date  of  execution  of  the  codi- 
cil he  was  seeking  recovery  from  the  prostration 
produced  by  abstaining  from  proper  food  and  the 
excessive  use  of  stimulants.  Yet  the  evidence  is 
indisputable  that  a^  the  same  time  he  was  success- 
ful in  business,  and  gave  personal  supervision  to 
his  store  and  over  his  employ^.     And  such  was 
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bis  concealment  of  his  intemperance  that  his 
father,  those  with  whom  he  had  business  dealings, 
and  even  the  officials  of  the  Franklin  Home, 
were  either  in  total  ignorance  of  his  habit  or  of 
its  extent.  That  at  the  time  of  the  execution  of 
the  codicil,  testator,  although  suffering  as  stated, 
was  rational,  and  fully  comprehended  the  nature 
and  character  of  the  testamentary  paper,  we 
think  there  can  be  no  question,  and  this  is  shown 
by  the  testimony  of  the  principal  witness  for  the 
contestants,  by  his  declaration  to  her  immedi- 
ately after  the  codicil  was  executed.  And  that 
testator  fully  comprehended  his  surroundings, 
and  his  condition  is  further  evident  from  his  re- 
tiring again  to  the  Franklin  Home  the  second 
day  after  the  date  of  the  codicil,  where  he  re- 
mained two  weeks,  and  soon  afterwards  he,  with 
his  father,  visiting  Europe,*  as  already  stated. 

«*  We  have  not  referred  at  length  to  the  testi- 
mony on  the  part  of  the  proponents,  as  it  is  un- 
necessary. But  it  may  be  said  that  while  some  of 
the  witnesses  recognized  the  intemperate  habits  of 
testator,  others  with  whom  he  had  business  trans- 
actions were  not  aware  of  it.  Both  the  counsel 
*  who  prepared  the  codicil  and  the  other  subscrib- 
ing witness  are  clear  and  convincing  upon  the 
entire  testaraentarycapacity  of  the  testator  at  the 
time  of  its  execution  ;  and,  with  the  superinten- 
dent of  the  Franklin  Home,  all  unite  in  their 
testimony  that  he  was  possessed  of  unusual  busi- 
ness qualifications,  determined  will,  generous 
impulses,  and  benevolent  disposition.  So  that  it 
is  not  a  matter  of  surprise,  that  he,  unmarried 
and  childless,  should  conclude  to  carry  out  his 
previously  expressed  intention  of  rewawiing  his 
faithful  employ^,  and  upon  the  eve  of  his  depart- 
ure execute  the  codicil  bequeathing  him  his  store, 
good-will,  etc.;  and  preferring  his  cousin  to  the 
lodge  of  which  he  was  a  member,  bequeathing 
him  the  legacy  he  had  before  intended  for  the 
lodge. 

**  It  is  with  pleasure  we  commend  the  industry 
and  ability  shown  by  the  counsel  for  the  contest- 
ants, who  has  presented  the  case  for  our  considera- 
tion, but,  notwithstanding  the  earnestness  evinced 
by  her,  for  the  reasons  stated,  we  must  dismiss 
the  appeal,  and  refuse  the  issue;  the  costs  to  be 
paid  by  the  contestants.'*  ' 

Thereupon  the  said  Harmony  Lodge  took  this 
appeal,  assigning  as  error,  inter  alia ^  the  dismis- 
sal of  the  appeal  and  refusal  of  the  issue. 

Mrs,  Carrie  B.  Kilgore  {Damon  K  Kilgore 
with  her),  for  the  appellant. 

George  Z.  Crawford  (  George  M.  Dallas  with 
him),  for  the  appellees. 

June  28,  1889.  The  Court.  A  most  patient 
and  careful  reading  of  all  the  testimony  in  this 
case  impels  us  to  say  that  there  is  absolutely  no 
evidence  whatever  upon  which  it  would  be  at 


all  possible  to  sustain  a  verdict  adverse  to  the 
will  in  question.  We  concur  fully  with  all  that 
is  said  in  the  opinion  of  the  learned  Court  below, 
and  affirm  the  decree  for  the  reasons  there  stated. 
There  are  really  no  facts  in  proof  which  show  or 
even  tend  to  show  a  condition  of  mental  un- 
soundness at  the  execution  of  the  codicil.  The 
only  opinion  expressed  that  is  worth  a  moment's 
consideration  is  that  of  Dr.  Strittmatter,  and  he 
was  unable  to  say  whether  the  testator  was  drunk 
or  sober  or  had  incipient  symptoms  of  mania  a 
potu  at  the  time  he  saw  him.  The  testator  was 
suffering  from  the  effects  of  over-stimulation,  and 
exhibited  some,  though  not  by  any  means  the 
worst,  of  the  symptoms  of  that  condition.  The 
doctor  says:  *'  He  was  very  nervous,  weak,  and 
suffering  from  mental  and  physical  prostration ;  at 
the  time  it  was  attributed  to  over-stimulation.'* 
He  adds,  <*  there  were  times  when  he  would  be 
able  to  make  or  alter  a  will  during  the  time  I 
saw  him,  and  there  were  times  when  he  was  too 
incoherent  to  do  so,  that  is,  to  make  or  alter  a 
will."  The  whole  of  the  testimony  of  this  wit- 
ness shows  a  condition  of  mind  and  body  con- 
stantly seen  in  persons  who  have  been  taking 
alcohol  in  excess,  but  he  does  not  state  a  single 
fact  which  exhibits  in  any  degree  a  condition  of 
mental  unsoundness  indicating  an  inability  to 
comprehend  the  nature  and  character  of  the  tes- 
tamentary actor  of  its  exercise  in  the  instance  in 
question.  So  far  from  this  being  the  case*  the 
contestant's  chief  witness,  Elizabeth  Lee,  testified 
that  the  testator  told  her  immediately  after  the 
codicil  was  executed,  that  he  had  changed  the 
will,  and  **  had  taken  away  five  hundred  dollars 
from  the  old  men  at  the  Home  and  had  given 
it  to  Billy  Coleman." 

As  this  was  precisely  wha)  he  had  done,  this 
testimony  is  proof  conclusive  that  the  testator 
was  thoroughly  acquainted  with  the  contents  of 
the  codicil,  that  he  knew  the  objects  and  extent 
of  his  bounty  both  in  the  will  and  codicil,  and 
the  exact  change  which  the  latter  made  in  the 
former. 

The  testimony  of  the  two  women,  the  only 
other  witnesses  for  the  contestants  who  expressed 
opinions,  is  of  the  most  inconsequent  and  frivo- 
lous character,  unsupported  by  any  facts  tending 
to  show  actual  unsoundness  of  mind.  If  we 
regard  the  testimony  of  the  proponents,  it  is 
simply  overwhelming.  The  codicil  was  written 
by  an  attorney  entirely  disinterested,  and  solely 
at  the  dictation  of  the  testator,  who  subsequently 
read  it  over,  and  said  he  was  satisfied,  and  then 
executed  it  in  the  presence  of  two  subscribing 
witnesses,  both  of  whom  testified  that  he  was 
perfectly  sound  and  rational  at  the  time.  A 
number  of  other  witnesses  who  had  known  him 
long  and  intimately,  testified  that  he  was  a  man 
of  unusual  force  of  mind,  and  entirely  sound  at 
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all  times.  The  testator  went  to  Europe,  after  the 
codicil  was  executed,  with  his  father,  and  was 
gone  several  months,  attended  to  business  when 
at  home,  and  in  all  respects  conducted  himself 
as  a  rational  man.  He  was  given  to  the  bad 
habit  of  excessive  drinking  at  times,  but  knew 
his  failing  well,  and  voluntarily  went  to  a  Home 
for  inebriates  a  number  of  times  in  order  to 
avoid  indulgence.  Those  who  knew  him  best, 
both  at  the  Home  and  in  his  business,  and  who 
were  entirely  impartial  and  disinterested,  most 
emphatically  pronounced  him  of  perfectly  sound 
mind  at  all  times. 

When  it  is  considered  that  the  only  allegation 
against  his  mental  soundness  was  his  habit  of* 
excessive  drinking,  that  this  was  not  continuous, 
but  periodical,  that  the  fact  of  even  ordinary 
intoxication  at  the  time  the  codicil  was  executed 
is  not  proved,  and  that  it  is  proved  without  con- 
tradiction that  the  codicil  was  dictated  by  him- 
self and  perfectly  well  understood  by  him  both 
at  the  time  of  execution  and  after,  it  would  be 
an  act  of  judicial  tmwisdom  to  subject  the  par- 
ties to  the  cost  and  vexation  of  a  trial  that  could 
have  but  one  result,  and  that  prejudicial  to  the 
appellant.  We  are  most  clearly  of  opinion  that 
the  issue  was  properly  refused  by  the  Court 
below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Green,  J.  c.  k.  z. 


July  '88,  141,  145.  January  18,  1889. 

Harris's  Appeal. 
Harris  v.  Sheldon  et  ux. 

IVrifs    of   error — Appeals — Referees — Act   of 
June  16 y  1836 — Execution — Ca.  sa. 

An  appeal  does  not  He  from  the  action  of  the  Court  dis- 
missing exceptions  to  the  report  of  a  referee  under  the  Act 
of  Tune  16,  1836  (P.  L.  717).  A  writ  of  error  alone- 
will  lie  in  such  case. 

Where  a  trustee  is  surcharged  with  the  principal  of  a 
ground- rent,  the  title  whereoi  is  in  his  cestui  que  trusty  it 
is  the  duty  of  the  Court  to  see  that  the  ground-rent  is 
properly  copveyed  to  the  trustee. 

When  a  judgment  is  entered  against  a  trustee  for  trust 
money  in  his  hands,  a  ca.  sa.  may  be  issued  thereon  against 
the  said  trustee. 

Where  there  Is  nothing  on  the  record  to  show  that  the 
is«;uing  of  an  execution  is  irregular,  the  refusal  of  the 
Court  to  set  it  aside  is  not  a  subject  of  review  on  writ  of 
error. 

Error  to  the  Common  Pleas  2^o.  i,  of  Phila- 
delphia County.  Appeal  of  Henry  G.  Harris 
from  a  judgment  of  the  same  Court  dismissing 
his  exceptions  to  the  report  of  a  referee  under 
the  Act  of  June  16,  1836. 


Account  render  by  John  M.  Sheldon,  and 
Mary  C.  his  wife,  in  right  of  said  wife,  against 
Henry  G.  Harris,  trustee  for  said  Mary  C.  Shel- 
don. An  account  of  Henry  G.  Harris,  as  trustee 
for  Mary  C.  Sheldon,  was  on  file.  The  two 
were  consol  idated ,  and  referred  to  George  Junkin , 
Esq.,  as  referee,  under  the  Act  of  June  16,  1836. 
On  November  7,  1887,  the  referee  filed  his  re- 
port, awarding  to  Mary  C.  Sheldon  the  sum  of 
$2081.56.  Exceptions  filed  by  Harris  to  the 
report  were  dismissed  by  the  Court,  and  judg- 
ment entered  thereon.  A  ca.  sa.  was  then 
issued  against  Harris,  and  a  rule  taken  by  him 
to  quash  the  same  discharged; 

Harris  thereupon  took  this  appeal,  assigning 
for  error  the  dismissal  of  the  exceptions  to  the 
referee's  report.  He  also  took  a  writ  of  error, 
assigning  for  error  the  discharging  of  the  rule  to 
quash  the  ca.  sa. 

In  the  Supreme  Court,  a  rule  obtained  by  the 
appellee  to  quash  the  appeal  was  made  absolute, 
but  the  Court  permitted  the  assignments  of  error 
in  the  appeal  to  be  transferred  to  the  writ  of 
error. 

Henry  G.  Harris,  for  the  plaintiff  in  error. 

Joseph  A,  AbramSy  for  the  defendant  in  error. 

January  28,  1889.  The  Court.  This  was 
an  action  of  account  render  in  the*  Court  below, 
and  was  brought  by  Sheldon  and  wife  against 
Henry  G.  Harris,  trustee.  There  was  also  pend- 
ing in  the  same  Court  an  account  filed  by  Harris 
as  trustee  of  Sheldon  and  wife.  This  account 
appears  to  have  been  consolidated  with  the  ac- 
tion of  account  render,  and  the  whole  matter 
was  referred  to  George  Junkin,  Esq.,  as  referee, 
under  the  Act  of  1836.  The  referee  awarded  to 
Mary  C.  Sheldon  the  sum  of  $2081.56.  Nu- 
merous exceptions  were  filed,  which  were  dis- 
missed. A  ca.  sa.  was  then  issued  in  the  Court 
below  against  Harris,  and  a  rule  taken  by  him  to 
quash  said  writ,  which  rule,  the  Court  below, 
after  a  hearing,  discharged.  A  writ  of  error  was 
then  taken  by  Harris  in  the  action  of  apcount 
render,  and  the  single  error  assigned,  that  the 
Court  erred  in  refusing  to  quash  the  ca.  sa.  At 
the  same  time  an  appeal  was  taken  from  the 
award  of  the  referee,  and  upon  that  appeal  nu- 
merous assignments  of  error  were  filed.  We 
quashed  the  appeal  when  this  case  was  reached, 
for  the  reason  that  no  appeal  lies  under  the  cir- 
cumstances, but  we  allowed  the  errors  assigned 
in  the  appeal  to  be  filed  on  the  writ  of  error. 
We  have  thus  the  case  consolidated  here,  and  are 
enabled  to  dispose  of  all  the  questions  in  it. 
The  thirteen  assignments  transferred  from  the 
appeal  to  the  writ  of  error  might  be  dismissed 
with  the  remark  that  they  are  not  in  compliance 
with  the  rule  of  Court,  and  therefore  not  entitled 
to  be  considered.    As,  however,  there  seems  to 
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have  been  an  attempt  at  compliance,  attd  the 
substance  at  least  of  most  of  the  exceptions 
below  is  stated  in  the  assignments,  we  have 
considered  them  with  as  much  care  as  if  properly 
assigned.  We  are  unable  to  see  any  substantial 
error.  On  the  contrary,  the  referee  has,  in  our 
opinion,  done  full  justice  to  the  plaintiff.  It  is 
proper  to  say,  however,  referring  to  the  eleventh 
assignment,  that  inasmuch  as  the  trustee  has 
been  surcharged  with  the  principal  of  the  ground- 
rent  (?75o),  while  the  title  thereto  is  in  Mrs. 
Sheldon,  we  think  it  the  duty  of  the  Court  below 
to  see  that  this  ground-rent  is  properly  recon- 
veyed  to  the  trustee. 

There  is  nothing  upon  the  face  of  the  ca.  sa. 
to  show  irregularity.  It  was  said  by  Lewis,  C. 
J.,  in  Neil  v.  Tate  (27  Pa.  208):  '*  Where  there 
is  nothing  on  the  record  to  show  that  an  execu- 
tion is  irregular,  the  refusal  of  the  Court  of 
Common  Pleas  to  set  it  aside  is  not  the  subject 
of  review  on  writ  of  error.  This  has  been  re- 
peatedly decided.**  The  record  shows  that  the 
judgment  or  decree  upon  which  the  ca.  sa.  was 
issued  was  for  trust  money  in  the  hands  of  a 
trustee.  That  this  form  of  execution  may  be 
issued  under  such  circumstances  is  too  obvious 
to  require  discussion. 

Judgment  atfirmed. 

Per  Curiam. 

February  18,  1889.     Re-argument  refused. 

L.  L.,  jr. 


Jan.  *SS,  210.  February  12,  1889. 

Kennedy  v.  Pennsylvania  Railroad  Co. 

Railroad  companies  —  Negligence  —  Train  of 
gravel  cars  pushed  by  locomotive — Railroad 
employis — Risk  of  employment. 

An  employ^  of  a  railroad  company  assumes  the  rif^k  of 
b»  emp]o3nnent,  and  when  the  railroad  company  in 
straightening  its  track  had  been  for  over  a  year  running  a 
irain  of  gravel  cmrs  about  six  times  a  day  over  the  portion 
of  its  track  where  an  employ^  worked  as  a  trackman,  and 
had  been  accustomed  to  run  the  train  with  the  engine  in 
the  rear  pushing  the  cars,  and  the  employ^  had  been  in 
the  company's  employ  several  weeks,  and  had  lived  in 
that  locality  daring  all  the  time  that  the  company  had 
run  this  gravel  train,  it  must  be  presumed  that  the  em- 
ployi  knew  that  the  company  ran  that  train  and  in  that 
manner,  and  that  be  assumed  the  risk  of  being  struola  by 
said  train  as  part  of  the  risk  of  his  employment*  and 
therefore  on  his  being  struck  by  said  train  and  killed,  his 
widow  cannot  recover  damages  for  his  death. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Case,  by  Mary  Kennedy  against  the  Pennsyl- 
vania Railroad  Company  to  recover  damages  for 
the  killing  of  the  plaintiff's  husband  by  the 


alleged  negligent  running  of  a  train  of  cars  on 
defendant's  railroad. 

On  the  trial  the  plaintiff's  witnesses  testified 
that  the  decedent  was  in  the  employ  of  the 
Pennsylvania  R.  R.  Co.  in  October,  1884,  for 
one  month  as  a  trackman  at  or  near  the  town  of 
Atglen.  He  had  lived  at  Atglen  for  two  years 
alongside  of  the  railroad,  and  during  the  winter 
of  1884  worked  for  the  farmers  in  the  neighbor- 
hood until  the  following  May,  when  he  went 
back  to  the  service  of  the  railroad  company,  and 
was  again  employed  by  them  as  a  trackman  from 
May  4,  1885,  until  his  death,  June  22,  1885, 
He  was  killed  by  a  train  of  gravel  cars.  For 
over  a  year  previous  to  the  accident  the  de- 
fendant company  had,  in  straightening  its  track, 
been  running  this  train  of  gravel  cars,  making 
six  trips  daily  over  the  section  on  which  the 
decedent  worked,  and  during  all  that  time 
the  engine  was  attached  to  the  rear  of  the  train 
and  pushed  it.  It  was  so  run  on  the  day  that 
decedent  was  killed,  he  and  two  other  employ^ 
being  struck  by  the  train  while  engaged  at  their 
work.  There  was  evidence  that  this  gravel  train 
usually  contained  nine  or  ten  cars,  was  about 
340  feet  in  length,  ran  irregularly,  and  very 
quietly. 

The  plaintiff  offered  to  prove  by  two  witnesses 
familiar  with  the  locality  and  the  running  of  de- 
fendant's train,  that  it  was  dangerous  to  run  the 
train  with  the  cars'ptfshed  in  front  of  the  engine, 
and  that  it  was  dangerous  to  the  men  employed 
as  track  hands  at  that  particular  point.  Evi- 
dence objected  to.  Objection  sustained  and  evi- 
dence rejected.  Exception.  (First  and  second 
assignments  of  error.) 

At  the  conclusion  of  plaintiff's  testimony  the 
Court  below  granted  a  nonsuit  which  the  Court 
in  banc  refused  to  take  off.  Whereupon  the 
plaintiff  took  this  writ,  assigning  for  error  the 
rejection  of  the  above  evidence,  and  the  refusal 
to  take  off  the  judgment  of  nonsuit. 

R»  Jones  Monaghan  (Alfred  P,  Reidzxi^J, 
Frank  E.  Hause  with  him),  for  plaintiff  in 
error. 

John  J,  Pinkerton^  for  defendant  in  error. 

I  February  25,  1889.  The  Court.  It  was  not 
error  to  reject  the  offer  of  evidence  contained  in 
the  first  and  second  specifications.  If  we  con- 
cede that  it  was  dangerous  to  run  a  train  of  gravel 
cars  by  pushing  them  with  the  locomotive  at  the 
place  in  question,  it  was  a  danger  well  known  to 
the  deceased.  He  had  been  in  the  employ  of 
the  company  for  some  time,  and  was  working  at 
the  spot  where  the  accident  occurred.  He  had 
seen* several  trains  daily  passing  and  repassing  in 
this  manner.  When  he  entered  upon  his  em- 
ployment he  took  the  risk  of  that  employment. 
The  danger  of  being  run  down  by  one  of  these 
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gravel  trains  whilst  at  his  work  was  constantly 
before  him,  and  there  is  no  room  for  an  allega- 
tion that  he  did  not  know  it.  No  elaboration 
could  make  this  any  clearer  and  authorities  upon 
a  principle  of  law  so  well  settled  are  not  needed. 

Judgment  affirmed. 

Per  Curiam.  c.  k.  z. 


Common  IJIcas. 


C.  P.  of  Montgomery  Co.  May,  1889. 

Florcy  Vt  Haverford  College. 

Mechanic's  lien — ^Amendments — Act  of  June  11 , 
iSjg  {P.  L.  122) — Construction  o/-^Appor~ 
tionment  of  lien — Under  above  Act  an  amend-' 
ment  to  a  mechanic's  lien  may  be  allowed  at 
any  stage  of  the  proceedings  when  it  is  condu- 
cive to  justice  and  a  fair  trial  upon  the  merits 
— An  apportionment  of  a  lien,  otherwise  valid, 
is  such  an  amendment — //  is  not  necessary  to 
allege  in  the  bill  of  particulars  that  the  mate- 
rials were  furnished  upon  the  credit  of  the  build- 
ing,  where  they  have  actually  entered  into  its 
construction-^rHommelv,  Lewis  (8  Out,  46s) 
followed.  *** 

Sur  motions  to  amend  and  strike  off  a  me- 
chanic's lien,  filed  by  James  Florey  against  a 
double  stone  house  on  College  Avenue,  Lower 
Merion,  naming  the  corporation  of  Haverford 
College  owner,  and  Wm.  H.  Brunner,  contractor; 

The  lien  was  filed  September  19,  1888,  in  due 
time,  and  was  not  apportioned.  The  building 
was  one  of  several  known  asa  **  duplex  cottage," 
consisting  of  two  distinct  dwelling  houses  under 
one  roof.  The  title  to  the  property  at  the  time 
of  filing  the  lien  was,  and  still  is  in  the  corpora- 
tion of  Haverford  College.  There  are  no  liens 
against  the  property  other  than  mechanics*  liens 
and  no  known  equities  have  arisen  subsequent  to 
the  filing  of  the  lien.  An  attachment  execution 
on  a  judgment  against  the  contractor  was  served 
on  the  corporation  of  Haverford  College  in  JuTy7 
1888. 

On  February  20,  1889,  more  than  six  months 
after  the  material  was  furnished,  the  plaintiff  took 
a  rule  upon  the  defendant  to  amend  the  lien  by 
adding  an  apportionment. 

Subsequently  the  defendant  moved  to  strike 
off  the  lien.  These  motions  were  argued  to- 
gether. 

Henry  Pleas  ant Syjr,^  for  plaintiff. 

This  amendment  is  allowable  under  the  Act 


of  June  II,  1879,  $  2  (P.  L.  122;  Purd.  Dig 
1 168,  pi.  52). 

Fahnestock  v,  Wilson,  9  Weekj-y  Notes,  385. 

Snyder  Chapel  v.  Bacr,  3  Penny.  535. 

The  fact  that  the  ownership  of  the  property 
against  which  the  lien  was  filed  has  remained  un- 
altered, and  that  there  are  no  kno«irn  equities 
arising  subsequent  to  the  filing  of  the  lien,  indi- 
cates how  entirely  free  is  this  case  from  the  pro- 
visos of  the  Act  of  June  11,  1879. 

George  Vaux  and  Neville  D,  Tyson,  for  de- 
fendant. 

Failure  to  apportion  the  claim  in  a  mechanic's 
lien  is  a  fatal  defect,  for  which  the  Court  will 
strike  off  the  lien. 

Mersereau  v.  Kohler,  2  Pearson,  119. 
Boas  z/.  Birmingham,  Id.  334. 

The  bill  of  particulars  does  not  allege  that  the 
materials  were  furnished  to  the  building  de- 
scribed in  the  lien.  So  far  as  appears,  they 
might  have  been  furnished  for  any  other  building 
being  erected  by  the  same  contractor. 

June  3,  1889.  The  Court.  This  lien  was 
filed  September  19,  1888,  against  a  double  stone 
house.  More  than  six  months  thereafter  it  was 
discovered  that  it  should  have  been  described 
against  the  structure  as  two  houses.  The  claimant 
moves  to  amend  his  lien  by  adding  the  proper 
description,  and  apportioning  his  claim  under 
the  Act  of  June  11,  1879  (P.  L.  122),  which 
provides,  **That  in  case  of  any  mechanic's  claim 
or  lien  filed  according  to  existing  laws  in  any 
county  of  this  Commonwealth,  the  Court  having 
jurisdiction  in  such  case  is  hereby  authorized  and 
required  in  any  stage  of  the  proceedings  to  p)er- 
mit  amendments  conducive  to  justice  and  a  fair 
trial  upon  the  merits,"  etc. 

We  have  here  a  lien  regularly  filed  and  some- 
thing to  amend  by.  It  was  a  mistake  arising  from 
the  peculiar  construction  of  the  building.  We 
think  this  is  a  case  contemplated  by  the  Act  as 
necessary  to  a  fair  trial  upon  the  merits  and  con- 
ducive to  justice.  Its  effect  as  against  other 
creditors  cannot  now  be  considered.  The  case 
of  Knox  v.  Hilty  (3  Crum.  430 ;  20  Weekly 
Notes,  524)  does  not  apply.  That  was  an 
attempt  to  introduce  a  new  party  after  the  expi- 
ration of  the  statutory  period  for  filing  the  lien. 
Here  we  have  only  a  proceeding  to  reform  a  lien 
filed  in  due  time.  This  disposes  of  the  excep- 
tions to  the  lien,  except  the  fourth,  which  is 
ruled  by  Hommel  v,  Lewis  (8  Out.  465). 

And  now,  June  3,  1889,  motion  to  strike  off 
lien  is  overruled,  and  motion  to  amend  allowed 
by  adding  a  proper  description  of  the  structure 
as  two  adjoining  buildings  and  apportioning  the 
lien. 

Opinion  by  Weand,  J.  s.  h.  t. 
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Vol.  XXIV.]      FSIDA  y,  OCT.  4, 1889.       [No.  23. 

%\ipxtmt  €DMrt. 


Jan.  '89,  366.  May  i,  1889. 

Commissioners  of  Erie  County  v.  Com- 
monwealth. 

Bridges — J^ty  of  building  and  repairing  as  be^ 
tween  counties  and  townships — Method  of  pro- 
cedure— Acts  of  June  13^  ^Sj6,  April  /j, 
1H43,  April 6,  i8S4i  and  Mays ^  1876. 

At  common  law  it  is  the  duty  of  the  township  officers  to 
keep  in  repair  the  highways  between  its  boundaries ;  the 
Aa  of  June  13,  1836,  provides,  however,  that  the  coun- 
ties shall  build  bridges  where  the  expense  is  too  great  for 
the  township. 

Method  of  *  proceeding  under  the  Act  of  1836  dis- 
cussed. 

The  Act  of  April  13,  1843,  imposed  the  duty  of  repair- 
ing bridges  upon  the  county,  but  certain  counties,  in- 
clnding  Erie,  were  afterwards  excepted  from  the  operation 
of  this  Act. 

The  Act  of  1843  does  not  authorize  the  rebuilding  of 
the  bridge,  for  which  purpose  proceedings  under  the  Act 
of  1836  were  necessary,  and  in  order  to  overcome  the  delay 
involved  in  such  proceeding,  the  Act  of  May  5,  1876,  was 
passed,  which  provided  that  where  a  county  bndge  has 
been  **  blown  down,  destroyed  or  partially  destroyed,  or 
swept  away  by  floods,"  etc.,  it  should  be  the  duty  of  the 
county  to  rebuild  the  same,  subject,  however,  to  inspec- 
tion in  the  same  manner  as  an  original  construction. 

Township  officers  petitioned  the  Court  for  a  mandamus 
to  compel  the  commissioners  of  Erie  County  to  repair  a 
county  bridge,  setting  forth  that  the  bridge  had  been  con- 
structed by  the  county  in  1836,  its  maintenance  since  then 
by  the  township;  that  it  had  been  partly  destroyed  by 
floods,  ice,  etc.,  and  the  refusal  of  the  county  to  repair  the 
same,  although  so  requested : 

Beld^  that  this  was  not  a  proceeding  under  the  Act  of 
1876,  but  simply  a  demand  on  the  county  to  make  re- 
pairs which  it  was  the  duty  of  the  township  to  make.  If 
the  bridge  is  so  dilapidated  as  to  necessitate  rebuilding, 
under  the  Act  of  1876,  a  mandamus  may  yet  issue,  or  if  a 
new  bridge  is  necessary,  the  township  may  resort  to  the 
Act  of  1 836.  But  if,  as  it  appears,  the  question  is  only 
one  of  ordinary  repairs,  this  duty  falls  upon  the  township. 

Error  to  the  Common  Pleas  of  Erie  County. 

This  was  a  petition  by  road  commissioners  of 
Le  Bceuff  Township  for  a  mandamus  to  compel 
the  commissioners  of  Erie  County  to  repair  a 
bridge  over  French  Creek  in  Le  Bceuff  Town- 
ship. 

The  petition  set  forth  the  construction  of  the 
bridge  by  the  county  in  1836,  and  that  the  same 
had  since   been   maintained  by  the  township ; 


that  the  bridge  had  been  partly  destroyed  by 
floods,  ice,  etc.,  and  that  the  commissioners  of 
the  county  had  been  requested  to  rebuild  and 
reconstruct  the  bridge,  so  as  to  make  the  same 
safe  for  public  travel,  but  that  the  said  county 
commissioners  had  refused  to  do  this. 
-  The  county  commissioners  filed  an  answer  de- 
nying that  the  bridge  had  been  partially  destroyed 
by  floods,  ice,  etc.,  and  alleged  that  only  slight 
repairs  were  necessary,  which  it  was  the  duty  of 
the  township  officers  to  make. 

•The  case  was  tried  before  Gunnison,  P.  J., 
without  a  jury. 

Counsel  for  plaintiffs  presented  the  following 
point : — 

**  The  Court  is  respectfully  requested  to  find 
as  a  matter  of  law,  that  if  the  bridge  in  question 
is  a  county  bridge,  it  was  and  is  the  duty  of  the 
county  commissioners  to  keep  the  said  bridge  in 
safe  condition  and  good  repair,  at  the  expense  of 
the  county  of  Erie."  Answer,  '*  Having  found 
the  bridge  to  be  a  county  bridge  and  built  under 
the  Act  of  1802,  the  point  is  affirmed."  (First 
assignment  of  error.) 

The  Court  filed  the  following  opinion: — 

**The  testimony  disclosed  the  following  mate- 
rial facts : — 

**  Upon  the  petition  of  a  number  of  the  in- 
habitants of  Le  Boeuff  Township,  representing 
that  a  bridge  was  much  needed  over  French 
Creek  in  said  township,  where  the  public  high- 
way  from  Waterford  to  Union  Mills  crossed  said 
creek,  and  that  the  erection  of  said  bridge  would 
require  more  expense  than  it  was  reasonable  the 
said  township  should  bear,  the  Court  of  Quarter 
Sessions,  on  May  5,  1836,  ordered  a  view,  under 
the  provisions  of  section  21,  of  the  Act  of  April 
6,  1802,  which  provided  the  manner  of  estab- 
lishing and  erecting  county  bridges. 

*  *  No  record  of  the  report  of  the  viewers  then  ap- 
pointed, or  of  the  action  of  the  Court  of  Quarter 
Sessions,  grand  jury,  or  county  commissioners 
thereon,  can  be  found.  But  that,  upon  the  report 
of  the  viewers,  it  appeared  to  the  Court,  grand  jury, 
and  commissioners  that  such  bridge  was  necessary, 
and  would  be  too  expensive  for  the  township  to 
erect ;  and  that  it  was  thereupon  established  as  a 
county  bridge,  appears  from  the  subsequent 
records  and  papers  which  were  offered  in  evi- 
dence. By  them  it  appears  that  on  December 
28,  1836,  the  county  commissioners  contracted 
with  William  Boardman  and  Calvin  Avery  to 
erect  the  bridge  for  ^870.  On  the  1 7th  day  of  Oc- 
tober, 1837,  the  commissioners  presented  their 
petition  to  the  Court  of  Quarter  Sessions,  setting 
forth  the  prior  proceedings,  and  that  the  bridge 
had  been  completed  agreeably  to  the  contract, 
and  praying  for  the  appointment  of  six  fit  per- 
sons to  inspect  the  said  bridge,  etc.  Whereupon 
the  Court  appointed  six  fit  persons  as  prayed 
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for,  five  of  whom  reported  November  6,  1837, 
that  they  had  inspected  the  bridge  and  the 
workmanship  thereof  j  that  it  had  been  built  and 
finished  according  to  the  agreement,  and  was  a 
permanent  and  substantial  structure.  It  must  be 
taken  therefore  as  proved  that  the  bridge  was  a 
county  bridge. 

**  The  testimony  as  to  the  present  condition 
of  the  bridge  is  somewhat  conflicting.  But  from 
it  all  I  find  that  the  abutments  of  the  bridge, 
especially  the  east  one,  are  in  a  dangerous  condi- 
tion. This  condition  is  partly  the  result  of  natu- 
ral wear  and  tear,  and  partly  the  result  of  the 
action  of  the  water  and  the  floods  and  ice ;  that 
they  have  become  partially  undermined  by  the 
current  of  the  stream,  the  bed  of  which  has  be- 
come lower,  exposing  the  wood  foundation  under 
the  stone  abutments  at  low  stages  of  water  to  the 
action  of  the  atmosphere,  causing  it  to  become 
decayed  to  such  an  extent  as  to  cause  the  settling 
of  the  abutments  This  settling  has  been  gradual 
for  a  few  years  past,  and  the  abutments  are  now, 
partly  in  consequence  of  the  settling  and  partly 
from  the  action  of  the  frost,  floods,  and  ice, 
cracked,  bulged  out  towards  the  stream,  with 
some  of  the  stone  washed  out,  and  in  need  of 
thorough  repairs.  I  cannot  find,  however,  that 
the  particular  damage  done  by  floods  and  ice 
amounts  to  the  destruction,  partial  destruction, 
or  blowing  down  of  the  bridge,  within  the  mean- 
ing of  the  Act  of  1876.  Floods  and  ice  con- 
tributed, with  the  other  causes  I  have  named,  to 
gradually  affect  the  abutments  and  render  the 
repairs  necessary. 

OPINION. 

'<  Having  found  as  a  matter  of  fact  that  the 
damage  to  the  bridge  caused  by  floods  and  ice 
did  not  amount  to  such  destruction  or  partial 
destruction  as  is  contemplated  by  the  Act  of 
1876,  requiring  in  certain  cases  the  county  to  re- 
construct or  rebuild  county  bridges,  it  follows 
that  the  provisions  of  that  Act  do  not  apply  to 
this  case. 

''The  question  then  is,  is  there  any  liability 
imposed  upon  the  county  to  repair,  aside  from 
that  imposed  by  that  Act? 

**  By  the  Act  of  April  13,  1843,  P-  L.  221,  it 
was  enacted  *  that,  from  and  after  the  passage  of 
this  Act,  it  shall  be  the  duty  of  the  county  com- 
missioners of  the  several  counties  of  this  Com- 
monwealth to  repair  all  bridges  erected  by  the 
county,  and  to  pay  such  expenses  out  of  the 
treasury  in  the  usual  manner,*  excepting  as  to 
certain  counties  named.  By  the  Act  of  April 
6th,  1854,  P.  L.  295,  the  exemption  of  the 
counties  mentioned  in  the  Act  of  1843  from  lia- 
bility to  repair  county  bridges  was  extended  to 
the  county  of  Erie.  Each  of  these  Acts  is  en- 
titJed:    *  An  Act  supplementary  to  an  Act  en- 


titled **an  Act  relalmg  to  roads,  highways  and 
bridges,"  *  which  is  the  title  of  the  Act  of  June 
13th,  1836. 

**  The  Supreme  Court  in  construing  an  Act 
repealing  the  Act  of  1843  so  far  as  it  extended  to 
Crawford  County  in  Howe  v.  Commissioners  of 
Crawford  County  (47  Pa.  St.  361),  held  that  the 
Act  of  1843  imposed  upon  the  county  the  duty 
of  repairing  only  such  bridges  as  were  erected 
under  the  Act  of  1836,  to  which  it  was  a  supple- 
ment ;  that  the  repeal  of  that  Act  as  to  Crawford 
County  relieved  it  from  the  duty  of  repairing 
such  bridges  only;  that  the  bridge  in  question  in 
that  case  having  been  built  in  1820,  under  the 
provisions  of  the  Act  of  1802,  the  duty  of  re- 
pairing it  was  imposed  upon  the  county  by  the 
judicial  proceedings  of  1820,  by  which  it  was 
established  as  a  county  bridge,  '  and  it  was  a 
continuing  duty  the  repeal  of  the  Act  of  1843  '^ 
nowise  affected.' 

**  It  was  strenuously  argued  by  the  counsel  for 
the  defendants,  upon  the  authority  of  Common- 
wealth V,  Monroe  County  (2  W.  &  S.  495),  in 
which  the  Supreme  Court  held  that  *  when  a 
county  bridge  has  been  once  legally  built,  such 
ordinary  repairs  as  are  necessary  to  preserve  it  fit 
for  use  are  to  be  made  by  the  supervisors  of  the 
township,  as  in  the  case  of  roads,'  and  expressly 
concurred  in  the  opinion  of  the  Court  below 
'that  the  county  only  erects  bridges  when  the 
township  is  unable  to  do  it,  and  in  no  case  re- 
pairs bridges  after  they  are  erected;*  that  the 
county  is  not  liable  for  any  repair  to  any  county 
bridge  excepting  such  as  are  within  the  meaning 
of  the  Act  of  1876. 

**  If  the  decison  in  Howe  v.  Commissioners  of 
Crawford  County  had  not  been  since  rendered  I 
would  be  inclined  to  agree  with  this  construction. 
But  as  I  understand  that  case,  which  is  a  later 
utterance  of  the  Supreme  Court  upon  the  ques- 
tion, [the  liability  here  depends  upon  whether 
this  bridge  was  originally  erected  under  thq  Act 
of  1802  or  the  Act  of  1836. 

'*lf  under  the  former,  the  county  is  liable. 
If  under  the  latter,  it  is  not  liable.] 

**  In  the  case  of  Howe  v.  Commissioners  of 
Crawford  County,  the  bridge  was  clearly  erected 
under  the  Act  of  1802.  In  this  the  proceedings 
were  begun  prior  to  the  passage  of  the  Act  of 
1836,  and  completed  after  it  went  into  effect, 
which  was  September  i,  1836.  The  order  for 
the  original  view  was  made  May  5,  1836.  There 
is  a  hiatus  in  the  record  from  that  date  until 
October  17,  1837,  when  on  the  petition  of  the 
county  commissioners  six  fit  persons  were  ap- 
pointed to  inspect  the  bridge  and  workmanship 
thereof  and  make  report,  etc.  There  is  no  re- 
cord of  the  report  of  the  viewers  appointed  May 
5,  1836,  nor  of  the  action  of  the  Court,  grand 
jury,  and  commissioners  thereon.   In  the  absence 
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of  such  record,  it  must  be  presumed  that  the 
proceedings  were  regular  and  timely :  omnia  pra- 
sumuntur  rite  esse  acta, 

**  In  due  course  the  report  should  have  been 
made  to  the  next  term  of  the  Court  following 
the  appointment  of  viewers,  and  the  action  of 
the  Court,  grand  jury,  and  commissioners  thereon 
taken  at  the  same  time.  The  next  term  began 
on  the  first  Monday  in  August,  1836,  which  was 
prior  to  the  time  prescribed  for  the  Act  of  1836, 
to  take  effect.  If  the  report  of  viewers  was  then 
made  and  it  then  appeared  to  the  Court,  grand 
jury,  and  commissioners  that  such  bridge  was 
necessary,  and  would  be  too  expensive  for  the 
township  to  erect,  the  Act  provided  that  it  should 
be  entered  on  record;  and  its  character  as  a 
county  bridge  then  became  established. 

"  The  proceedings  in  1837  were  supplemen- 
tary to  the  fixing  of  this  character  upon  it.  That 
such  was  the  action  is  apparent  from  the  subse- 
quent proceedings,  although  the  record  of  it  is 
missing.  That  it  was  had  at  that  time,  before 
the  Act  of  1836  took  effect,  must  be  presumed. 

"  It  may  well  be  questioned  whether  if  the  re- 
port of  the  viewers,  with  the  finding  upon  it,  was 
had  after  Sept.  i ,  1836,  the  proceedings  would  not 
be  considered  as  under  the  Act  of  1802,  the 
original  view  having  been  ordered  under  that 
Act.  The  repealing  clause  of  the  Act  of  1836 
is  as  follows :  *  All  laws  hereby  altered  or  sup- 
plied so  far  as  are  inconsistent  with  this  Act  are 
hereby  repealed.'  But  the  Act  of  1802  was  not 
inconsistent  with  the  Act  of  1836  in  respect  of 
the  proceedings  to  be  taken  in  constructing 
county  bridges. 

"In  opening  roads  there  was  a  change  in  the 
manner  prescribed ;  but  in  respect  to  county 
bridges  the  provisions  in  the  two  Acts  were  sub- 
stantially identical,  so  that  the  Act  of  1802  was 
not  expressly  repealed  in  that  respect,  nor  was  it 
by  implication «  *  When  a  late  statute  is  re- 
pugnant to  a  former  one  only  in  part,  it  repeals 
the  former  one  only  so  far  as  the  repugnancy  ex- 
tends, and  leaves  all  the  remainder  in  force.' 
(/«  re  Contested  Election  of  Barber,  86  Pa.  St. 
392 ;  see  also  Erie  v,  Bootz,  72  Pa.  St.  196  j 
The  Hickory  Tree  Road,  43  Pa.  St.  139;  Spring 
Garden  Road,  43  Pa.  St.  144;  Uwchlan  Town- 
^ip  Road,  30  Pa.  St.  156.) 

[**  Being  of  the  opinion  that  the  bridge  was  es- 
tablished as  a  county  bridge  under  the  Act  of 
1802,  it  follows  under  the  authority  of  Howe  v. 
Commissioners  of  Crawford  County,  that  the- 
duty  of  repairing  it  devolves  on  the  county  of 
Eric.] 

"  As  to  the  extent  of  the  repair  necessary  the 
testimony  is  conflicting.  Whether  the  abutments 
should  be  taken  down  and  rebuilt,  or  whether 
they  can  be  made  safe  without  rebuilding  is  not 
clear.     It  seems  to  me  better  that  the  commis- 


sioners should  exercise  their  discretion  after  a 
thorough  examination,  than  that  they  be  ex- 
plicitly directed  by  mandamus  to  rebuild  them  as 
is  prayed  by  the  plaintiff  in  its  petition. 

DECREE. 

'*  And  now  Aug.  6, 1888,  I  find  for  the  plain- 
tiff and  against  the  defendants.  The  prothonotary 
is  directed  to  give  notice  of  this  finding  to  the 
parties  or  their  attorneys,  and  if  no  exceptions 
are  filed  hereto  within  30  days  after  service  of 
such  notice  let  judgment  be  entered  by  the  pro- 
thonotary hereon,  that  a  peremptory  mandamus 
be  awarded  against  the  county  commissioners  of 
Erie  County,  commanding  them  to  repair  the 
bridge  in  the  plaintiff's  petition  mentioned." 

The  defendants  filed  several  exceptions  to 
the  action  of  the  Court,  which  were  dis- 
missed. 

Defendants  then  took  this  writ,  specifying  for 
error  (i)  the  answer  to  plaintiffs'  point,  (2  and 
3)  the  portions  of  the  opinion  in  brackets,  and 
(4)  the  dismissal  of  their  exceptions. 

Clark  Olds,  for  plaintiffs  in  error. 

Theodore  A,  Lamb  {J,  W,  Sproulvfiih  him), 
for  defendants  in  error. 

June  4,  1889.  The  Court.  The  duty  to 
make  repairs  in  a  highway  rests,  at  common  law, 
on  the  town,  or  other  subdivision  of  the  State, 
on  which  the  duty  of  opening  and  making  the 
highway  rests.  The  local  road  officers  represent 
the  district  for  which  they  are  chosen,  and  must 
discharge  the  duty  of  opening  and  repairing  the 
highways  within  it.  Until  the  law  making 
power  intervenes  and  separates  the  duty  to  open 
from  that  to  repair,  and  imposes  each  upon  dif- 
ferent bodies  or  officers,  the  duty  is  one  and  rests 
on  the  officers  of  the  township  in  which  the  road 
lies.  It  will  sometimes  happen,  however,  that 
the  line  of  a  road  crjosses  a  river  or  other  con- 
siderable stream  of  water,  and  that  the  expense 
of  carrying  the  road  across  the  water  by  a  bridge 
is  greater  than  the  township  is  able  to  bear.  In 
that  case  the  law  provides  that  the  county  shall 
come  to  the  aid  of  the  township  and  build  the 
bridge.  The  Act  of  13  June,  1836,  regulates  the 
manner  in  which  this  may  be  done. 

The  facts  must  be  made  known  to  the  Court 
of  Quarter  Sessions  of  the  proper  counly  by  a 
petition.  Viewers  are  then  appointed  by  the 
Court  to  examine  into  and  report  the  facts  stated 
in  the  petition.  The  report  of  the  viewers  must 
be  submitted  to  the  grand  jury  for  its  approval. 
If  this  is  obtained  the  Court  and  the  dounty  com- 
missioners must  k\so  concur  before  the  expendi- 
ture of  one  dollar  by  the  county  is  permissible. 
If  the  bridge  is  finally  determined  upon,  an  esti- 
mate of  the  cost  must  be  made  and  the  building 
of  the  bridge  may  then  be  entered  upon.    After 
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it  is  completed  it  must  be  inspected  by  another 
view  to  be  appointed  by  the  Court  of  Quarter 
Sessions,  and  if  they  report  to  the  Court  that  the 
work  has  been  properly  done,  the  money  may  be 
safely  paid  out  of  the  county  treasury.  The  ob- 
ject of  this  legislation  is  to  relieve  the  township 
by  imposing  a  part  of  its  duty  on  the  county  and 
paying  the  costs  of  discharging  that  duty  out  of 
the  funds  of  the  county  which  otherwise  would 
not  be  applicable  to  such  a  purpose.  But  the 
law  does  not  make  provision  for  its  care  after  its 
erection.  That  duty  remains  on  the  township, 
and  the  finished-  bridge  when  opened  for  travel 
becomes  a  part  of  the  highway  and  passes  as  such 
uhder  the  care  of  the  township  officers.-  The 
county  has  no  road  officers.  Its  duly  is  simply 
to  build,  when  the  township  cannot,  the  bridge ; 
and  that  duty  done,  it  has  no  further  responsi- 
bility. 

Such  was  the  law  in  Pennsylvania  until  the  Act 
of  1 843,, as  was  clearly  shown  in  Comm.  v.  The 
Com'rs  of  Monroe  County  (2  W.  &  S.  495).  By 
the  Act  of  1843  the  duty  of  repairing  county 
bridges  was  placed  upon  the  county,  but  by  the 
terms  of  the  proviso  and  by  subsequent  Acts  about 
one-half  of  the  counties  of  the  State  were  ex- 
cepted from  its  provisions.  The  county  of  Erie 
was  taken  from  under  its  operation  by  the  Act  of 
April- 6,  1854,  and  has  since  been  under  the  rule 
that  prevailed  before  the  Act  of  1843  was  passed. 
If  this  was  not  so  it  is  evident  that  the  effect  of 
the  Act  of  1843  was  confined  to  repairs  in  the  ordi- 
nary sense  of  that  word  and  could  not  authorize  a 
rebuilding  of  the  superstructure  at  the  discretion 
of  the  county  commissioners.  This  would  still 
require  all  the  formal  prerequisites  provided  by 
the  Act  of  1836,  the  petition,  view,  report,  and 
the  action  of  grand  jury,  Court,  and  county  com- 
missioners. The  delay  involved  was  sometimes 
found  to  work  great  inconvenience,  and  to  re- 
lieve against  it  the  Act  of  May  5,  1876,  was 
passed.  It  provided  that  in  all  cases  where  a 
county  bridge  has  been  **  blown  down,  destroyed, 
or  partially  destroyed,  or  swept  away  by  floods, 
freshets,  ice,  storm,  fire,  or  other  casualty,"  it 
should  be  the  duty  of  the  county  commissioners 
to  rebuild  the  bridge  so  blown  down,  destroyed, 
or  swept  away,  subject,  however,  to  inspection 
in  the  same  manner  as  an  original  construction. 
But  as  the  county  of  Erie  is  not  under  the  Act  of 
1843  ^^  ^s  not  necessary  to  inquire  particularly 
into  its  effects  nor  to  determine  the  relative 
duties  of  county  and  township  under  it.  This 
proceeding  is  not  under  the  Act  of  1876,  nor  is 
it  alleged  Ihat  this  bridge  has  been  blown  down 
or  destroyed  by  casualty.  It  is  a  question  over 
the  duty  to  make  repairs  under  the  Act  of  1836, 
and  we  are  clearly  of  opinion  that  the  duty  rests 
on  the  township  and  not  on  the  county.  The 
case  of  Howe  v.  The  Com'rsof  Crawford  County 


(47  Pa.  361),  on  the  authority  of  which  the 
learned  Judge  of  the  Court  below  ruled  this  case,  is 
in  conflict  with  The  Commonwealth  v.  Commis- 
sioners of  Monroe  County  (sufra),  and  with  the 
rule  now  laid  down.  If  the  condition  of  the  bridge 
is  such  as  to  justify  its  rebuilding  under  the  Act  of 
1876  it  is  possible  that  a  mandamus  may  yet  issue. 
If  it  is  not,  but  its  dilapidation  is  such  that  a  new 
bridge  is  necessary,  it  will  be  necessary  to  resort 
to  a  proceeding  under  the  Act  of  1836.  If, 
however,' it  is  as  we  understand  it  to  be  a  ques- 
tion of  ordinary  repairs,  the  township  is  bound 
to  make  them  in  the  county  of  Erie,  and  this 
petition  should  be  dismissed. 

The  decree  made  in  this  case  is  set  aside,  and 
the  record  remitted  for  such  further  proceedings 
as  may  be  necessary  under  the  foregoing  opin- 
ion. 

Opinion  by  Wiluams,  J.  w.  m.  s.,  jr. 


Jan.  '89,  13.  January  28,  1889. 

Poole  &  Hunt  v.  Union  Pass.  R*y  Co. 

Mechanic's  lien — Contractors — Credit  of 
building — Evidence, 

A  railway  company  contracted  with  A.  to  fiimbh  and 
put  up  machinery  in  a  building  to  run  traction  cars.  A. 
contracted  with  B.  to  furnish  part  of  the  machinery, 
which  was  delivered  by  B.  to  A.  at  a  point  in  Maryland, 
and  afterwards  placed  by  A.  in  the  building.  B.  did  not 
know  the  exact  location  of  the  building.  Various  altera- 
tions .and  additions  were  at  the  same  time  made  to  the 
building  by  workmen  employed  and  paid  by  the  railway 
company.  A  mechanic's  lien  for  the  machinery  furnished 
having  been  subsequently  filed  by  B.  against  the  building, 
the  railway  company  denied  that  A.  was  a  contractor  10 
alter  and  to  add  to  the  building,  and  claimed  that  the  ma- 
chinery was  furnished  by  B.  to  A.  on  A.'s  credit  alone. 
The  Court  left  to  the  jury  under  the  above  fects  the  ques- 
tions whether  A.  was  the  contractor  and  whether  the  ma- 
chinery was  furnished  by  B.  on  the  credit  of  the  build- 
ing, instructing  them  that  if  the  machinery  were  not  fur- 
nished upon  the  credit  of  the  building,  though  used  in  it, 
the  lien  could  not  be  maintained.  The  jury  found  for 
the  defendant     On  writ  of  error : 

ffeidf  that  under  the  circumstances,  the  instruction  was 
proper. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Scire  facias  sur  mechanic's  lien  filed  by  Poole  & 
Hunt  against  the  Union  Passenger  Railway  Com- 
pany, owners,  and  Malster  &  Reaney,  contrac- 
tors. The  lien  was  filed  for  certain  parts  of  the 
machinery  in  the  engine-house  of  the  railway 
company  defendant,  on  Columbia  Avenue  near 
Twenty-third  Street,  whereby  the  traction  cars 
of  the  said  company  were  operated.  The  lien 
was  filed  against  the  whole  of  said  building. 

On  the  trial,  before  Arnold,  J.,  the  following 
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facts  appeared:  In  1882  the  Union  Passenger 
Railway  Company  made  a  contract  with  the 
firm  of  Malster  &  Reaney,  mechanical  engineers 
and  machinists  doing  business  both  in  Philadel- 
phia and  Baltimore,  to  furnish  and  put  up  the 
machinery  needed  by  the  company  to  furnish 
traction  power  for  cable  cars.  The  building 
against  which  the  lien  was  filed  was  altered  from 
its  former  use  as  a  stable  for  that  purpose,  and 
the  machinery  was  placed  by  Malster  &  Reaney 
therein.  The  plaintiflFs  proved  that  a  portion  of 
the  said  machinery  was  furnished  by  the  firm  of 
Poole  &  Hunt,  doing  business  in  Baltimore, 
being  delivered  by  them  to  Malster  &  Reaney 
at  Locust  Point,  Maryland.  It  appeared  that 
the  firm  of  Poole  &  Hunt  dealt  solely  with 
Malster  &  Reaney.  They  knew  that  the  ma- 
chinery furnished  was  intended  for  use  in  Phila- 
delphia, but  did  not  know  the  location  of  the 
building  in  which  it  was  to  be  placed.  Defend- 
ants proved  that  they  had  no  contract  with  Mal- 
ster &  Reaney  except  for  the  furnishing  and  put- 
ting in  place  of  the  machinery,  and  that  the  car- 
penter work  and  brick  work  necessary  in  the 
alterations  of  the  building  were  all  done  by  men 
employed  and  paid  directly  by  the  railway  com- 
pany. 

The  plaintiffs  requested  the  Court  to  charge, 
inter  alia,  as  follows:  **It  is  unnecessary  for 
the  plaintiffs  to  allege  in  their  claim  or  to  af- 
firmatively prove  that  the  machinery  was  fur- 
nished on  the  credit  of  the  building.  It  must 
be  true  in  fact  that  the  machinery  was  so  fur- 
nished, and  such  fact  will  be  presumed  where 
the  plaintiffs  have  coipplied  with  the  provisions 
of  the  statute  relating  to  the  lien  which  they 
claim."  Refused,  Exception.  (Fifth  assign- 
ment of  error.) 
The  Court  charged,  inter  alia,  as  follows : — 
•'The  question  here  arises  upon  the  claim  of 
the  plaintiffs,  the  firm  of  Poole  &  Hunt,  against 
the  Union  Passenger  Railway  Co.,  for  a  lien 
against  the  building  used  as  an  engine-house, 
formerly  a  stable,  upon  Columbia  Avenue  near 
Twenty-third  Street.  The  law  is  well  settled 
that  unless  materials  are  furnished  on  the  credit 
of  a  particular  building  there  is  no  lien,  although 
such  materials  may  have  been  used  in  erecting 
it.  The  first  question  for  you  to  determine  is, 
upon  what  credit  did  Poole  &  Hunt  furnish  this 
traction  machinery.  The  correspondence  was 
between  Malster  &  Reaney  (who  seem  to  be  con- 
tractors for  doing  machine  work)  and. Poole  & 
Hunt,  who  manufactured  machinery.  Malster 
&  Reaney  wrote  asking  what  they  could  get  cer- 
tain machinery  for,  and  Poole  &  Hunt  replied, 
for  so  much,  and  the  material  is  delivered  at 
Locust  Point,  Md.,and  not  at  Twenty-third  and 
Columbia  Avenue.  [Now  if  it  was  sold  by  Poole 
&  Hunt  to  Malster  &  Reaney  for  the  purpose  of 


being  put  into  a  particular  building  known  to 
the  plaintiffs,  Poole  &  rfunt,  and  upon  the  credit 
of  that  building,  delivered  to  Malster  &  Reaney 
this  machinery  at  Locust  Point,  Md.,  the  plain- 
tiffs would  be  entitled  to  a  lien  for  it."]  (Excep- 
tion ;  first  assignment  of  error.)  [**  The  point, 
however,  is  to  determine  upon  what  credit  was 
this  machinery  furnished.  It  is  stated  here  that 
the  plaintiffs  knew  that  Malster  &  Reaney  wanted 
it  for  the  Union  Passenger  Railway  Co.  Well, 
a  railway  company  is  a  person  as  much  as  a  man  ; 
but  for  what  building  of  the  Union  Passenger 
Railway  Co.  was  the  machinery  required?  I 
recollect  no  evidence  fixing  the  place  where  this 
machinery  was  to  go  which  was  pointed  out  to 
Poole  &  Hunt."]  (Exception  ;  second  assign- 
ment of  error.)  **  Now  if  they  did  not  therefore 
furnish  this  machinery  to  Malster  &  Reaney 
upon  the  credit  of  a  building  belonging  to  the 
Union  Passenger  Railway  Co.,  they  are  not  en- 
titled to  a  lien,  although  the  machinery  was  used 
in  that  building — you  can  understand  that — be- 
cause it  was  a  personal  credit  to  Malster  &  Reaney 
and  not  to  a  building.  [If  you  find  that  the 
machinery  was  not  furnished  upon  the  credit  of 
this  building,  although  used  in  it,  that  is  an  end 
of  the  case,  and  the  verdict  ought  to  be  for  the 
defendant."]  (Exception ;  third  assignment  of 
error.)  **  If  you  find  it  was  furnished  upon  the 
credit  of  this  building,  you  are  to  inquire  what 
were  Malster  &  Reaney.  Were  they  contractors 
for  erecting,  or  mere  suppliers  of  material  ?  That 
is  a  question  for  you  to  determine.  If  they  were 
mere  suppliers  of  material  they  had  no  right  to 
confer  a  lien  upon  other  parties  from  whom  they 
got  the  materials.  The  right  to  file  a  lien  might 
exist  in  themselves,  but  it  could  not  be  trans- 
mitted by  them.  If,  however,  they  were  con- 
tractors for  erecting  the  machinery  in  a  building, 
and  bought  machinery  from  Poole  &  Hunt  for 
that  building,  and  Poole  &  Hunt  furnished  it 
on  the  credit  of  that  building,  then  the  verdict 
may  be  given  for  the  plaintiffs  for  the  amount  of 
their  claim.  It  seems  to  me  that  is  the  whole 
case  in  a  nutshell — these  two  questions. 

**  As  to  the  questions  upon  what  credit  did 
Poole  &  Hunt  furnish  this  machinery.  Did  they 
furnish  it  on  the  credit  of  the  building  or  on  the 
mere  personal  credit  of  Malster  &  Reaney  ?  If 
they  sold  it  to  Malster  &  Reaney  it  is  an  obliga- 
tion of  Malster  &  Reaney,  and  they  have  no 
claim  against  the  Union  Passenger  Railway  Co., 
unless  at  the  time  they  had  in  mind  the  building, 
and  sold  it  and  furnished  it  on  the  credit  of  that 
building.  On  the  other  question,  as  to  what 
they  were,  whether  they  were  contractors  or  par- 
ties simply  acting  for  themselves,  I  leave  to  you 
to  say.  If  Malster  &  Reaney  were  contractors  for 
furnishing  any  substantial  part  of  the  building, 
machinery,  or  otherwise,  and  they  bought  the 
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machinery  from  Poole  &  Hunt,  and  Poole  & 
Hunt  furnished  it  upon  t^e  credit  of  the  building 
for  that  building,  then  the  lien  may  be  sustained 
Jind  the  verdict  must  be  for  the  plaintiffs,  other- 
wise the  verdict  will  be  for  defendants.'* 

Verdict  and  judgment  for  defendants.  The 
plaintiffs  thereupon  took  this  writ,  assigning  for 
error,  inter  alia^  the  answer  to  their  point  as 
above,  and  the  portions  of  the  charge  of  the 
Court  included  in  brackets. 

Eowland Evans zxidi  Richard L,  Ashhurst^iox 
the  plaintiffs  in  error. 

There  was  sufficient  evidence  to  go  to  the  jury 
that  the  articles  were  furnished  on  the  credit  of 
the  building. 

Hinchman  v.  Graham,  2  S  &  R.  171. 

White  V.  Miller,  6  Harris,  54. 

Church  V.  Allison,  10  Barr,  415. 

Von  Billiard  v,  Nace,  I  Grant,  234. 

Wolf  I/.  Batchelder,  6  Smith,  89. 

Hommel  v.  Lewis,  8  Out.  471. 

Near  V,  Gill,  i  Amer.  492. 
David  IV,  Seliers,  for  defendants  in  error. 

February  11,  1889.  The  Court.  The 
learned  Judge  below  fairly  submitted  to  the  jury 
the  two  important  questions  of  fact  in  this  case, 
viz:  {a)  whether  Malster  &  Reaney  were  con- 
tractors for  erection  and  construction,  and  (^) 
whether  the  articles  for  which  the  claim  was 
filed  were  furnished  upon  the  credit  of  the  build- 
ing, or  were  sold  to  Malster  &  Reaney  upon  their 
personal  credit.  Material  that  is  furnished  to  a 
contractor  for  the  erection  of  a  particular  build- 
ing \%  prima  facie  upon  the  credit  of  such  build- 
ing. If  it  be  furnished  for  and  entered  into  the 
construction,  the  burden  is  upon  the  defendant 
to  show  that  it  was  furnished  upon  the  credit  of 
the  contractor  alone  (Hommel  v.  Lewis,  104  Pa. 
465;  Noarv.  Gill,  iii  Id.  488).  In  the  case 
in  hand  the  defendants  alleged  that  Malster  & 
Reaney  were  not  contractors;  that  they  had  no 
authority  as  contractors  to  build  the  building ; 
that  the  articles  referred  to  were  sold  by  plaintiffs 
to  Malster  &  Reaney  upon  their  personal  credit, 
and  that  the  plaintiffs,  whose  place  of  business 
was  in  Baltimore,  could  not  have  furnished  the 
machinery  upon  the  credit  of  the  particular  build- 
ing in  which  it  was  placed,  for  the  reason  that 
they  had  no  knowledge  of  any  such  building. 
It  was  under  such  circumstances  that  the  Court 
instructed  the  jury  that  *Mf  you  find  that  the 
machinery  was  not  furnished  upon  the  credit  of 
the  building,  although  used  in  it,  that  is  an  end 
of  the  case,  and  the  verdict  ought  to  be  for  the 
defendants."  This  means,  in  view  of  the  facts, 
that  the  credit  must  have  been  given  to  the 
building  and  not  to  the  contractor.  We  see  no 
error  in  this  instruction.  The  language  in  the 
plaintiffs'  second  pomt,  taken  from  the  opinion 
of  this  court  in  Noar  v.  Gill,  supra,  is  entirely 


accurate  in  the  sense  in  which  it  was  used  in  that 
case;  it  is  not  equally  applicable  here.  There 
was  enough  in  the  defendants'  case  to  rebut  the 
presumption  that  plaintiffs  had  furnished  the  ma- 
terials upon  the  credit  of  the  building;  and 
there  was  no  evidence  that  Malster  &  Reaney  had 
authority  as  contractors  to  bind  it.  Under  such 
circumstances  it  was  not  error  to  refuse  the 
plaintiffs'  second  point.  None  of  the  assign- 
ments of  error  is  sustained. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 


Jan.  '88,  428.  January  15,  1889. 

<  Martin,  Fuller  &  Co.  v.  Bray. 

Partnership — Agreement  under  seal — Evidence, 

In  a  suit  upon  a  partnership  agreement  under  seal  the 
plaintiflf  offered  the  agreement  in  evidence  which  was  ad- 
mitted to  be  signed  by  one  of  the  partners,  to  be  followed 
by  proof  of  the  assent  of  the  other  partners  prior  to  its 
execution  or  of  their  subsequent  ratiBcation  thereof. 
The  offer  was  objected  to  hut  the  objection  was  overruled 
and  the  ngreement  admitted.  The  plaintiff  then  intro- 
duced without  objection  proof  of  parol  assent  and  ratiBca- 
tion by  the  other  partners.    On  writ  of  error: 

f/eldt  that  there  was  no  error  in  admitting  the  agree- 
ment in  evidence  and  that  if  the  defendants  bad  wished 
to  take  advaitiage  of  the  assent  and  ratiBcation  heini;  parol 
only  and  not  under  seal,  they  should  have  speciBcally  ob- 
jected to  the  admission  of  the  evidence  on  the  point  and 
excepted  to  the  admi^tsion  thereof. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Covenant,  by  Wilson  -Bray  against  Martin, 
Fuller  &  Co.,  upon  an  agreement  under  seal  for 
the  payment  of  royalties  upon  a  patented  inven- 
tion. 

On  the  trial,  before  Finletter,  P.  J.,  the 
plaintiff  offered  the  accreement  in  evidence  which 
was  signed  and  sealed  thus  : — 

In  witness  whereof  the  parties  hereto  have  set  their 
hands  and  seals  the  day  and  year  Brst  above  written. 

Wii^ON  Bray,  fSeal.] 

Martin,  Fuller  &  Co.  [Seal.] 

The  counsel  for  the  defendants  admitted  tliat 
Joseph  J.  Martin  signed  the  name  of  **  Martin, 
Fuller  &  Co.'*  to  it,  opposite  the  seal,  but  ob- 
jected to  the  agreement  being  admitted  in  evir 
dence,  because  one  partner  has  no  right  to  bind 
his  co-partners  by  an  agreement  under  seal. 
Counsel  for  plaintiff  stated  that  their  offer  waste 
follow  the  agreement  with  proof  of  the  assent 
thereto  previous  to  its  execution,  or  the  subse- 
quent ratification  thereof,  by  the  other  partners. 

Objection  overruled;  agreement  admitted  to 
be  followed  by  proof  of  the  assent  of  the  other 
partners  prior  to  its  execution  or  their  subsequent 
ratification  of  it.    Exception. 
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The  plain  tiff  afterwa^rds  testified  as  follows: 
**  The  terms  of  that  agreement  were  fixed  and 
determined  upon  at  a  meeting  between  myself 
and  the  defendants  at  the  Abattoir  Hotel,  on  the 
west  side  of  the  Schuylkill,  which  took  place  be- 
tween the  Christmas,  1876,  and  the  ist  of  Jan- 
uary, L877.  All  the  defendants,  Joseph  J. 
Martin,  Alfred  M.  Fuller,  William  M.  Fuller, 
and  Thomas  B.  Shriver  were  then  present  and 
took  part  in  the  discussion,  and  assented  to  the 
agreement.  The  terms  agreed  upon  were  the 
same  as  those  expressed  in  the  agreement.  All 
the  defendants  were  afterwards  actively  employed 
in  the  shipments  that  were  made  pursuant  to  the 
agreement." 

Verdict  and  judgment  fbr  plaintiff  for 
1 7 763.09.  Whereupon  defendants  took  this 
writ  assigning  for  error  the  admission  of  the 
agreement  in  evidence. 

Theodore  F.  Jenkins ^  for  plaintiffs  in  error. 

One  partner  cannot  bind  his  co- partner  by 
deed,  although  it  be  given  in  a  transaction  in  the 
course  of  the  business  of  the  firm,  and  the  benefit 
of  the  contract  be  received  by  the  firm. 
Hart  V.  Withers,  I  P.  &  W.  285. 
Gay  V.  Waltman,  8  Nor.  453,  456. 
Hoskinson  v.  Eliot,  12  Smith,  393. 

Thomas  H,  Speakman  (y.  Warner  Goheen 
with  him),  for  the  defendant  in  error. 

The  power  of  one  partner  to  bind  his  co- 
partners may  be  given  by  prior  or  subsequent 
ratification  on  their  part. 

Schmertz  v,  Shreeve,  12  Smith,  457. 

Johns  V,  Bat  tin,  6  Casey,  84. 

Fichthorn  v,  Boyer,  5  Watts,  159. 

Bond  V.  Aitkin,  6  Id.  165. 

Heilner  v.  Battin,  3 'Casey,  517. 

January  28,  1889.  The  Court.  The  two 
assignments  of  error  raise  but  one  question. 
The  paper  admitted  in  evidence  was  a  sealed 
instrument  and  was  signed  by  one  only  of  the 
firm  of  Martin,  Fuller  &  Co.,  and  in  the  firm 
name.  When  the  offer  of  the  paper  was  ob- 
jected to,  it  was  stated  by  counsel  for  plaintiff 
below  that  they  proposed  to  follow  it  up  with 
proof  of  the  prior  assent  or  subsequent  ratifica- 
tion  of  the  other  partners.  The  offer  as  it  was 
made  was  unobjectionable.  The  prior  assent  or 
subsequent  ratification  might  have  been  shown 
by  writing  under  seal.  It  is  true  the  proof  in- 
troduced was  of  oral  ratification.  This  testi- 
mony, however,  was  not  objected  to.  If  the 
defendant  relied  upon  the  doctrine  of  Hart  v. 
Withers  ( I  P.  &  W.  285)  he  should  have  ob- 
jected to  the  admission  of  this  evidence,  or 
have  called  upon  the  Court  for  some  ruling  in 
regard  to  it.  He  did  neither,  and  we  cannot 
say,  under  the  circumstances,  that  the  Court  be- 
low erred  in  admitting  the  paper.  This  view  of 
the  case  renders  it  unnecessary  to  consider  how 


far  Hart  v.  Withers  has  been  modified  in  the 
more  recent  decisions. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 


Jan.  '89,  29. 


January  29, 1889. 

O'Keefe  v.  Thorn. 


Negligence — Minors — Af aster  and  servant, 

A  boy  fourteen  years  of  age,  who  stated  that  he  was 
unaccustomed  to  machinery,  was  put  at  work  by  his  em- 
ployer at  a  tin-stamping  machine.  The  operator  of  such 
a  machine  sits  at  a  high  bench  in  front,  adjusts  the  piece 
of  tin  in  place  with  his  right  hand,  and  then,  by  pressing 
his  foot  on  a  treadle,  brings  down  a  heavy  hammer  on 
the  tin.  The  foreman  setting  the  boy  to  work  did  not 
give  him  any  instruction  as  to  the  machine,  except  by 
stamping  a  few  pieces  of  tin  to  show  him  how.  On  the 
second  day  of  the  work  the  boy  was  sitting  with  his  foot 
on  the  treadle,  and  put  into  the  machine  a  piece  of  tin 
which  slipped  out  of  place.  He  leaned  forward  to  adjust 
It  with  his  left  hand,  and  while  so  doing  tilted  over,  the 
bench  being  shaky,  pressed  his  foot  on  the  treadle,  started 
the  hammer,  and  crushed  the  6ngers  of  his  left  hand.  In 
an  action  brought  by  him  against  his  employer  to  recover 
damages: 

Held,  that  a  nonsuit  was  rightly  awarded. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County, 

Case,  by  John  J.  0*Keefe,  by  his  next  friend, 
James  O'Keefe,  against  J.  Sieinmetz  Thorn,  to 
recover  damages  for  the  loss  of  the  fingers  of 
plaintiff's  left  hand,  alleged  to  have  been  caused 
by  the  negligence  of  defendant. 

On  the  trial,  the  plaintiff  testified  on  his  own 
behalf  as  follows: — 

He  was  fourteen  years  of  age,  and,  being  at- 
tracted by  a  notice  at  defendant's  place  of  busi- 
ness that  a  boy  was  wanted,  applied  for  the 
situation.  He  informed  defendant  of  his  age, 
and  was  hired  by  defendant  **to  help  around  the 
shingle  room."  Defendant's  place  of  business 
is  a  factory  at  which  tin  shingles  are  made. 
These  are  pieces  of  tin  stamped  by  machinery. 
Plaintiff  was  told  by  defendant  to  report  to 
Decker,  the  foreman,  who  would  put  him  to 
work.  Decker  asked  plaintiff  if  he  had  ever 
worked  on  a  machine  before,  and  he  replied  that 
he  had  not.  He  was  not  given  any  instruc- 
tion as  to  operating  the  machine  except  that 
Decker  put  in  fivt  or  six  pieces  of  tin  and  stamped 
them. 

The  machine  was  operated  by  pressing  the 
foot  upon  a  treadle,  which  caused  a  heavy 
weight,  or  hammer,  to  come  down  with  great 
force  upon  the  tin,  which  was  placed  beneath  it 
by  the  operator,  who  sat  upon  a  bench  in  front 
of  the  machine.  This  bench,  plaintiff  testified, 
was  shaky,  and  was  so  high  that  his  feet  could 
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not  reach  the  floor.  He  began  work  after  dinner 
on  May  12,  1887;  worked  all  that  afternoon 
and  the  next  morning  until  dinner  time.  After 
dinner,  on  May  13,  Decker  requested  plaintiff 
to  re-stamp  some  old  shingles,  and  in  a  short  time 
the  accident  happened  by  which  plaintiff  lost  two 
fingers  and  part  of  the  other  two  of  his  left  hand. 
The  accident  happened  in  this  way :  Plaintiff 
was  sitting  on  the  bench  in  front  of  .the  machine 
with  his  foot  upon  the  treadle  which  he  had  to 
press.  He  put  in  one  of  the  old  shingles  to  be 
re-stamped,  it  slipped  over  the  pins  which  would 
catch  a  flat  piece  of  tin,  and,  leaning  over  to 
put  it  in  place  with  his  left  hand,  the  bench  tilted 
over,  causing  his  foot  to  press  upon  the  treadle, 
thus  starting  the  machine  and  causing  the  acci- 
dent. 

The  machine  was  properly  fed  with  the  right 
hand.  There  was  a  slight  notch  cut  in  the  bed- 
plate, so  that  as  long  as  the  operative  used  his 
right  hand  it  could  not  be  crushed,  even  if  he 
should  accidentally  press  the  treadle  while  yet 
holding  on  to  the  plate  to  be  stamped. 

At  the  close  of  the  plaintiff's  case  the  court 
awarded  a  nonsuit,  which  the  Court  in  banc 
subsequently  refused  to  take  off.  Plaintiff  there- 
upon took  this  writ,  assigning  for  error  the  entry 
of  the  nonsuit  and  the  refusal  to  take  off  the 
same. 

Warren  G.  Griffith  {Thomas  McFarland 
with  him),  for  the  plaintiff  in  error. 

The  negligence  complained  of  on  the  part  of 
the  defendant  is: — 

(i)  Putting  a  boy  of  plaintiff's  tender  years  to 
work  at  a  dangerous  machine. 

(.2)  Putting  him  at  such  work  without  any  in- 
struction as  to  the  dangers  to  be  avoided. 
(3)  In  not  furnishing  the«proper  appliances. 

Rummcll  v,  Dilworth,  in  Pa.  St.  343. 

Hickey  v.  Taafe,  105  N.  V.  26. 

Coombs  V,  Cordage  Co.,  102  Mass.  572. 

Grizrel  v.  Frost,  3  Yost  &  F.  622. 

2  Thompson  on  Negligence,  977. 
Wliether  the  employ!  has  knowledge  suffi- 
cient to  enable  him  to  appreciate  the  dangers  of 
the  employment  or  not,  is  a  question  for  the  jury. 

Hayden  v.  MTg  Co.,  29  Conn.  548. 

Rummellv.  Dilworth,  11 1  Pa.  St.  343. 

The  plaintiff  was  not  a  co-employ!  with  the 
foreman;  in  obeying  the  orders  of  the  foreman, 
he  was  simply  obeying  the  orders  of  his  master, 
and  the  master  is  liable. 

Smith  on  Master  and  Servant,  257. 

R.  R.  Co.  V,  Fort,  17  Wall.  553. 

Silas  W.  Pettit  {John  R,  Read  with  him),  for 
the  defendant  in  error. 

The  rule  as  to  the  use  of  machinery  is  well 
settled,  that  an  employ!,  in  accepting  a  service 
the  dangers  of  which  are  apparent,  and  from 
which  he  may  be  liable  to  receive  an  injury, 
assumes  the  risks  incident  to  the  employment ; 


and  that  the  employ!  is  a  minor  does  not  alter 
this  rule,  provided  that  he  is  of  an  age  to  appre- 
ciate the  danger  and  competent  to  perform  the 
duty  demanded,  which,  in  this  case,  the  plaintiflf 
undoubtedly  was. 

DeGraflfv.  N.  Y.  Cent.  Co  ,  76  N.  Y.  125-133. 

Flower  v.  Penna.  R.  R.  Co.,  69  Pa.  St  210-215. 

Caldwell  v.  Brown,  53  Id,  453. 

Shipbuilding  Works  v,  Nuitall,  119  Id.  149. 

Sullivan  v.  India  Manufacturing  Co.,  113  Mass.  396. 

February  11,  1889.  The  Court.  The  Court 
below  entered  a  nonsuit  in  this  case,  which  is  as- 
signed as  error.  The  plaintiff  is  a  boy  between 
fourteen  and  fifteen  years  of  age,  and  obtained 
a  situation  with  the  defendant,  who  was  pro- 
prietor of  a  factory  where  tin  shingles  are  made. 
These  are  pieces  of  tin  stamped  by  machinery, 
and  used  for  roofing  purposes.  The  business  at 
which  the  plaintiff  was  put  was  to  shove  the  tin 
plates  under  the  stamping  machine.  He  was 
injured  the  second  day  of  his  employment,  by 
having  his  left  hand  caught  under  the  stamping 
machine,  by  which  he  lost  two  of  his  fingers. 
All  machinery  is  dangerous  if  not  properly  used. 
There  was  no  danger  in  this  particular  machine 
that  was  not  as  obvious  to  a  boy  of  fourteen  as 
to  an  adult.  He  could  see  that  if  he  placed  his 
hand  under  the  stamp  it  would  be  crushed.  If 
boys  are  not  allowed  to  use  machinery  until  they 
have  become  accustomed  to  its  use,  it  would  be 
difficult  for  them  to  learn  any  useful  trade  or 
occupation  by  which  to  earn  a  livelihood. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 


Common  illeas. 


C.  P.  No.  4.  September  21,  1889. 

Lane  ft  Co.  v.  White  ft  Co.,  defendants, 

and  Philadelphia  Trust  Co.  garnishee. 

Practice — Foreign  attachment — Act  of  June  13, 
18 j6 — Act  of  May  10,  i88g — ConstitutioncU 
law — The  amendment  of  May  /o,  i88g^  to 
the  foreign  attachment  Act  permitting  judge- 
ment for  want  of  appearance  to  be  taken  at 
or  after  the  third  term  after  the  execution  of 
the  writ^  provided  a  declaration  has  been 
filed  fifteen  days  before  the  entry  of  the  judg- 
mentj  is  applicable  to  actions  pending  at  the 
time  of  the  passage  of  the  Act,  and  oj  so 
applied,  being  an  Act  ciffecting  procedure,  and 
of  a  remedial  character,  is  constitutional. 

Rules  to  strike  off  judgment,  quash  sci.  fa.  and 
interrogatories. 
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Foreign  attachment  issued  September  17, 1888, 
returnable  first  Monday  in  December,  1888. 
The  sheriff  returned  that  he  had  attached  as  com- 
manded, and  had  summoned  the  Philadelphia 
Trust  Company  as  garnishee,  and  nihil  habet  as 
to  defendant.  A  statement  was  filed  May  25, 
1889,  and  judgment^  for  want  of  appearance, 
taken  July  8,  1889.  On  July  9,  1889,  interro- 
gatories were  issued  to  the  garnishee,  and  a 
sci.  fa.  issued  against  it  on  the  same  day  was  re- 
turned "made  known."  The  garnishee  took 
the  above  rules. 

Richard  Z.  Ashhurst,  for  the  rules. 
The  garnishee  has  a  right  to  take  the  present 
rules. 

Melloy  V.  Burtis,  9  Crum.  161 ;  S.  C  23  Weekly 
NoTFS,  289. 
The  judgment  should  be  stricken  off,  because 
no  declaration  was  filed  before  the  return-day. 

Melloy  V,  Burtis,  nt^a. 
The  Act  of  May  10,  1889  (P.  L.  183),  which 
amends  the  Act  of  1836,  §  53,  so  as  to  make  it 
provide  that  the  plaintiff  may  take  judgment  at 
and  after  the  third  term,  provided  he  has  filed  a 
declaration  fifteen  days  prior  to  the  entry  0/ judg- 
ment, can  have  no  effect  upon  the  present  case, 
as  it  does  not  contain  a  word  showing  an  intent 
that  it  shall  affect  pending  cases  or  have  a  retro- 
active effect,  and  because  if  it  had  such  intent  it 
would  be  unconstitutional.  In  Pennsylvania  the 
law  is  that  no  statute  shall  be  given  this  effect 
unless  its  express  words  absolutely  require  such 
imerpretation. 

Ncff*s  Appeal,  9  Harris,  243, 

Fishery.  Farley,  li  Id.  501. 

Becker's  Appeal,  3  Casey,  52. 

Holman's  AppenI,  12  Harris,  174. 

Taylor  v,  Mitchell,  7  Smith,  209. 

Snyder  v.  Bull,  5  Harris,  54. 

Shinkler.  Crock,  17  Pa.  bt.  162. 

McCarty  v.  Hofiinan,  25  Id.  507. 

Chalker  v.  Ives,  5  P.  L.  S.  84. 

SteckePs  Appeal,  14  Id.  493. 
Legislation  which  by  retroaction  would  under 
the  guise  of  changing  a  remedy  virtually  take 
from  a  defendant  property  by  means  of  a  legisla- 
tive decree,  is  a  violation  of  the  9ih  section  of  the 
Declaration  of  Rights. 

Bagg's  Appeal,  7  Wr.  512. 

Penrose  v.  Erie  Canal  Co.,  6  P.  F.  S.  46. 

Shonk  V,  Brown,  1 1  Id.  325. 

Richards  r.  Rote,  18  Id.  255. 

Errine's  Appeal,  4  Harris,  257. 

De  Chasiellux  v.  Fairchild,  3  Id.  20. 

In  this  case  the  defendant  had  a  right  to  rely 
upon  the  fact  that  no  declaration  having  been 
filed  by  the  first  Monday  in  December,  the  pro- 
ceeding had  then  become  dead;  and  an  Act 
passed  more  than  five  months  after  its  decease 
could  not  revive  the  proceeding. 

James  A,  Develin  (Theodore  D,  Rand,  with 
him)i  contra. 


Procedure  Acts  apply  to  pending  actions,  un- 
less expressly  confined  to  future  cases. 

Krause  v.  Pa.  R.  R.  Co.,  20  Weekly  Notes,  hi. 

Dwarris  on  Statutes,  234. 

Broom's  Max.,  35. 

McFarland  v.  Commissioners,  12  S.  &  R.  298. 

Fenelon*s  Petition,  7  Barr,  173. 

Keene's  Appeal,  14  P.  F.  S.  273. 

Phelps's  Appeal.  2  Out.  550. 

Long's  Appeal,  6  Norris,  119. 

Kinbray  v.  Draper,  L.  R.  3  Q.  B.  160. 

State  V,  Manning,  14  Tex.  402. 

Retroactive  Acts  affecting  the  remedy  only 
are  constitutional. 

Cooley,  Const.  Lim.  456. 
Tate  V.  Stooltzfoss,  16  S.  &  R.  35. 
Penrose  v,  Erie  Canal  Co.,  6  P.  F.  S.  46. 
Foster  v.  Gray,  10  Harris,  16. 
Underwood  v,  Lilly,  10  S.  &  R.  97. 
Hepburn  v.  Curts,  7  Watts,  300 
Schenley  v»  Commonwealth,  12  Casey,  38. 
Lane  v.  Nelson,  79  Pa.  St.  407. 

The  Court.     Rules  discharged.  h.  b. 

[Note. — There  is  some  conflict  in  the  cases  upon 
the  question  whether  a  garnishee  may  or  should  in- 
terfere on  behalf  of  the  defendant.  There  are  positive 
utterances  of  the  Courts  on  both  sides  of  the  ques- 
tion. Some  cases  adjudge  that  the  garnishee  cannot  be 
allowe<l  to  question  the  validity  of  the  judgment  after  it 
has  been  entered  (McCormac  v,  Hancock,  2  Pa.  310; 
Hampton  v.  Matthews,  14  Pa.  105 ;  O'Connor  v.  O'Con- 
nor, 2  Grant,  245  ;  Black  'v,  Nease,  37  Pa.  433  ;  Ruff  v. 
Ruff,  85  Pa.  333 ;  Gill  v.  Joaquin,  2  Weekly  Notes, 
139) ;  while  other  cases  decide  that  a  garnishee  is  bound 
to  make  every  legal  defence  that  a  claimant  of  the  fund 
may  make.  (Paldy  v,  Brady,  15  Pa.  103;  Bank  v,  Mun- 
ford,  3  Grant,  233.)  It  will  be  observed  that  the  word 
claimant,  and  not  defendant,  is  used,  and  it  appears  in 
Ufose  cases  that  the  defence  was  made  on  behalf  of  others 
than  the  defendant.  In  Bohner  v,  Cummings  (91  Pa.'55), 
on  the  trial  between  plaintiff  and  garnishee,  evidence  was 
admitted  to  prove  that  (Tie  defendant  was  merely  a  trustee 
for  his  wife  of  certain  judgments  which  were  attached  as 
his  property.  If  there  is  a  judgment  against  the  defend- 
ant, but  damages  have  not  been  a<;sessed,  the  garnishee 
may  take  advantage  of  the  defect.  (Pancake  v.  Hams,  10 
S.  &  R.  109;  Thornton  v,  Bonham,  2  Pa.  102.)  If.it  ap- 
pear on  the  face  of  the  record  that  the  proceedings  are 
void  or  grossly  irregular,  or  a  valid  cause  of  action  does 
not  exist,  the  Court  may,  on  motion  of  the  defendi^nt,  or 
the  garnishee  in  his  behalf,  quash  the  writ;  and  the 
assignee  of  the  defendant  for  the  benefit  of  his  creditors 
was  allowtd  to  intervene  in  his  behalf  (Steel  v,  Goodwin, 
113  Pa.  288) ;  but  subsequently  attaching  creditors  of  the 
defendant  cannot  (Howard  v,  McLaughlin,  98  Pa.  440) ; 
nor  will  the  defendant  be  permitted 'to  contradict  the 
answers  of  the  garnishee,  admitting  an  indebtedness  to  the 
defendant  (Cole  v,  Bowden,  5  Weekly  Notes,  296); 
because  the  defendant  is  not  bound  by  the  result  (Ruff  v. 
Ruff,  supra).  In  Morris  v.  Turner  (3  Clark,  423),  Judge 
SHarswood  said  the  garnishee  is  permi/Ud  to  intervene 
only  to  protect  the  interest  of  the  absent  defendant,  without 
requiring  a  formal  authority;  and  in  Melloy  r.  Burtis  (124 
Pa.  161)  it  is  said  that  the  general  rule  is  that  the  garnishee 
is  bound  to  see  that  the  proceedings  to  judgment  against 
the  defendant  are  not  illegal,  and  that  it  is  his  right  as  Will 
as  his  duty  to  do  so.] 
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C.  p.  No.  4.  June,  1889. 

Datz  et  al.  v.  Phillips  et  al. 

Equity — Cross  bill-^A  cross  bill  must  be  con- 
fined to  the  subject-matter  of  the  original  bill^ 
and  cannot  embrace  new  aud  distinct  masters 
not  embraced  in  the  original  suit.  If  it  do  s$ 
no  decree  can  be  founded  on  those  matters. 

Sur  exceptions  to  Master's  report. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 
•    James  A,  Develin,  for  plaintiff. 

M,  Hampton  Toddy  for  defendant. 

June  15,  1889.  The  Court.  The  plaintiffs 
filed  a  bill  against  the  defendants  to  enforce  spe- 
cific performance  of  an  agreement  to  close  and 
build  up  certain  windows  which  the  defendant, 
Cyrus  Phillips,  had  opened  in  a  party  wall  divid- 
ing "the  defendants*  property  from  the  plaintiffs' 
property.  The  plaintiffs'  property  fronted  on 
Fourth  Street,  and  the  rear  portion  of  it  abutted 
upon  the  defendants'  property,  which  fronted  on 
Arch  Street.  In  1880,  the  defendant,  Cyrus 
Phillips,  erected  a  large  brick  building  upon  the 
Arch  Street  lot  belonging  to  him,  and  after  it 
was  finished  the  plaintiffs  erected  upon  the 
Fourth  Street  lot  a  new  building,  abutting,  in  the 
rear,  on  the  property  of  Cyrus  Phillips.  The 
party  wall  between  them  was  built  by  Cyrus 
Phillips.  When  the  plaintiffs  built  they  left  an 
open  space  10  feet  6  inches  wide  by  34  feet  long 
between  their  property  and  that  of  Phillips. 
They  built  up  to  the  party  wall  as  high  as  the 
second  story,  and  the  open  space  extended  from 
thai  point  upwards,  and  was  entirely  over  their 
own  ground.  The  defendants  broke  into  the 
party  wall  opposite  this  open  space  and  built  in 
it  nine  windows  opposite  to  and  overlooking  the 
plaintiffs'  premises.  This  was  done  in  pursuance 
of  a  contract  between  them,  by  which  it  was 
stipulated  that  the  defendants  might  put  in  the 
windows  and  use  them  during  the  pleasure  of  the 
plaintiffs  in  consideration  of  the  fact  that  Cyrus 
Phillips  would  relieve  the  plaintiffs  from  the 
payment  of  their  share  of  the  expense  of  the 
party  wall,  but  it  was  further  agreed  that  this 
license  given  to  the  defendant,  Phillips,  might 
be  terminated  at  any  time  on  notice  from  the 
plaintiffs,  in  which  event  the  plaintiffs  agreed  to 
pay  for  the  party  wall  so  far  as  they  had  used  it, 
and  the  defendant  agreed  thereupon  to  close  up 
the  windows.  The  defendant  himself  admitted 
without  reserve  that  he  had  received  the  license 
upon  this  condition.  The  plaintiffs  subsequently, 
being  dissatisfied  with  the  existence  of  the  win- 
dows, notified  the  defendant,  Phillips,  to  that 
effect,  and  having,  on  July  7,  1886,  paid  him 
his  share  of  the  expense  of  the  party  wall,  with 


interest  thereon,  demanded  from  the  defendant, 
Cyrus  Phillips,  performance  of  the  agreement 
upon  his  part,  viz.,  to  close  up  the  windows. 
The  defendant  refused  so  to  do.  Thereupon  the 
plaintiffs  filed  their  bill.  The  position  of  Milton 
Phillips  in  the  controversy  is  understood  to  be 
that  of  a  tenant  only  of  the  premises  owned  by 
the  other  defendant. 

So  far  the  case  is  clearly  with  the  plaintifTs, 
and  the  Master  so  reports.  It  is  entirely  clear 
that  the  bill  is  maintainable  upon  two  grounds. 
First,  to  maintain  windows  in  a  party  wall  with- 
out authority  to  do  so  is  to  maintain  a  nuisance, 
and  is  an  act  within  the  restraining  powers  of 
equity.  The  appropriate  remedy  is  an  injunc- 
tion to  restrain  the  maintenance  of  the  nuisance, 
and  a  decree  requiring  the  defendant  to  abate 
the  same^  by  building  up  the  windows  in  con- 
formity with  the  residue  of  the  party  wall. 
(Vollmer's  Appeal,  61  P.  S.  R.  118;  Vansyckel 
V,  Tryon,  6  Phila.  R.  401.)  Secondly,  the  de- 
fendant having  agreed  to  build  up  the  windows 
upon  being  paid  for  the  party  wall,  and  having 
been  paid,  and  having  refused  to  perform  his 
part  of  the  contract,  a  proper  case  is  presented 
for  a  decree  for  specific  performance,  that  being 
the  only  complete  and  adequate  remedy  for  the 
injury. 

The  defence  set  up  in  the  answer  was,  that 
before  the  parties  rebuilt  there  existed  on  the 
premises  of  the  plaintiffs  a  certain  privy  well, 
which  was  for  the  common  use  of  both  proper- 
ties; that  in  consideration  of  the  defendant's 
abandoning  his  right  to  the  easement  on  the 
plaintiffs'  lot,  the  plaintiffs  promised  that  they 
would  lay  down  for  the  defendants'  use  a  prop- 
erly constructed  drain  from  the  rear  of  the  de- 
fendants' property  into  the  Fourth  Street  sewer, 
and  that  they  have  not  done  so,  but  have  broken 
their  contract  relating  to  that  matter.  In  point 
of  fact,  it  appears  from  the  evidence  that  the 
plaintiffs  have  built  such  a  drain,  but  the  defen- 
dants contend  that  it  is  not  of  the  character 
or  capacity  of  the  drain  they  promised  to  put 
down.  On  the  other  hand,  the  plaintiffs  claim 
to  have  fully  complied  with  their  contract  relating 
to  the  drain.  Now  the  two  contracts,  viz.,  the 
contract  relative  to  the  windows  and  that  relating 
to  the  privy  well  and  drain,  are  plainly  inde* 
pendent  contracts.  There  is  nothing  to  show 
that  the  one  was  dependent  upon  the  other.  That 
seems  to  have  been  the  opinion  of  the  Master, 
for  he  says  in  his  report:  "The  plaintiffs'  title 
or  legal  right  to  have  the  windows  closed  and 
the  nuisance  abated  is  clear  and  free  from  doubt. 
Both  parties  are  practically  agreed  as  to  the  na- 
ture and  extent  of  the  agreement  with  respect  to 
the  windows.  In  that  sense  the  agreements  are 
separate  and  distinct.  The  rights  of  the  plain- 
tiffis  under  that  part  of  the  agreement  are  not  in 
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any  way  subordinate  to  or  dependent  upon  their 
performance  of  the  other  agreement,  which  has 
reference  to  a  separate  and  distinct  subject/' 
And  in  another  place  he  speaks  of  the  agree- 
ments as  two,  **  the  two  agreements,  if  we  may 
so  designate  them,  were  made  at  or  about  the 
same  time."  Certain  it  is  that  Mr.  Cheyney 
was  employed  by  the  defendants  to  draw  up  an 
agreement  upon  both  subjects,  but  the  plaintiffs 
refused  to  sign  it,  and  it  never  was  signed.  Mr. 
Chejmey  admits  that  the  plaintiffs  objected  to  it 
when  it  was  shown  to  them.  He  says  that  he 
drew  the  paper  **  from  his  recollection  of  what 
took  place."  Mr.  Cheyney's  testimony  is  very 
vague,  uncertain,  and  unsatisfactory.  He  gives 
no  conversations  with  Mr.  Datz,  but  only  his 
own  conclusions,  or  the  inferences  which  he 
drew  from  them.  There  had  been  a  great  deal 
of  conversation  between  the  parties  relative  to 
both  subjects.  Cheyney  also  had  conversations 
with  both  parties.  Being  employed  by  the  de- 
fendants to  draw  up  an  agreement,  he  did  so. 
It  did  not  suit  the  plaintiffs,  and  they  refused  to 
sign  it,  and  that  is  the  whole  of  it.  After  a  care- 
ful examination  of  all  the  testimony,  we  are  of 
the  opinion  that  there  is  no  satisfactory  evi- 
dence that  these  agreements  were  ever  intended 
by  the  parties  to  be  dependent  upon  each  other, 
or  that  the  performance  of  one  was  in  any  sense 
conditioned  on  the  performance  of  the  other. 
The  subjects  of  the  agreements  were  totally  dif- 
ferent. The  considerations  were  different.  They 
were  never  blended,  and  one  agreement  was  not 
a  consideration  for  the  other. 

The  breach  of  the  agreement  which  the  de- 
fendants set  up  in  their  answer  cannot  be  set  off 
in  this  case,  because  the  remedies  upon  the  two 
agreements  are  totally  different.  The  plaintiffs 
seek  a  specific  performance  and  that  only.  It 
is  no  answer  to  that  to  say  that  the  plaintiffs  have 
broken  another  agreement  relating  to  another 
subject.  The  proper  remedy  of  the  defendants 
for  a  breach  of  the  agreement  to  lay  the  drain 
pipe  is  an  action  at  law  to  recover  damages.  The 
defendants  have  imported  into  the  case  some- 
thing that  has  nothing  to  do  with  it,  but  which 
may  be  proper  ground  for  an  action  at  law.  As 
to  the  cross  bill  filed  by  the  defendants,  it  was 
altogether  irregular  and  ought  to  have  been  de- 
murred to.  Indeed  it  is  not  properly  a  cross 
bill,  but  an  original  bill  under  the  guise  of  a  cross 
bill.  A  cross  bill  is  a  mode  of  defence.  The 
original  bill  and  the  cross  bill  are  one  cause. 
The  office  of  a  cross  bill  is  to  enable  a  defendant 
to  have  a  discovery,  or  to  obtain  relief  for  him- 
self in  reference  to  the  matter  contained  in  the 
original  bill.  A  cross  bill  must  be  confined  to 
the  subject-matter  of  the  original  bill,  and  cannot 
embrace  new  and  distinct  matters  not  embraced 
in  the  original  suit.     If  it  do  so  no  decree  can 


be  founded  on  those  matters.  This  has  been 
settled  by  many  authorities.  (3  Dan.  Ch.  Prac. 
1743;  May  t'.  Armstrong,  3  J.  J.  Marsh.  262; 
Dianiel  v,  Morrison,  6  Dana,  186;  Galation  v. 
Ervin,  i  Hopk.  48 ;  Field  v.  Schieffin,  7  Johns. 
Ch.  252  ;  Gouvcneur  v,  Elmendorf,  4  Johns. 
Ch.  357.)  The  cross  bill  must  be  confined  to  the 
subject-matter  of  the  original  bill,  and  cannot  in- 
troduce new  matters  not  embraced  in  the  origi- 
nal bill.  If  it  do  so  the  cross  bill  becomes  itself 
an  original  bill,  and  there  cannot  be  two  original 
bills  in  the  same  cause.  (3  Dan.  Ch.  Pr.  1746  ; 
Story  Eq.  PI.  401 ;  Jennison's  Ch.  Prac.  391  ; 
Andrews  v,  Kebbee,  12  Mich.  94;  Galation  v, 
Cunningham,  8  Cowen,  361.)  The  neglect  to 
observe  this  simple  and  well  established  rule  must 
necessarily  produce  confusion  and  land  the  par- 
ties in  a  labyrinth  of  litigation  from  which  it  would 
be  difficult  to  extricate  them,  and  in  which  the 
Judge  himself  might  be  hopelessly  lost.  In  the 
case  now  before  us,  we  have,  on  the  one  hand, 
a  bill  for  specific  performance  of  an  agreement 
to  close  and  build  up  certain  windows  in  a  party 
wall,  and  on  the  other  hand,  a  cross  bill  by  the 
defendants  to  restore  a  privy  well  and  to  enjoin 
the  plaintiffs  from  any  interference  with  the  free 
use  thereof  by  the  defendants.  Before  the 
Master  the  defendants,  without  any  alteration  of 
their  cross  bill,  substituted  a  claim  for  specific 
performance  by  the  plaintiffs  of  an  agreement  to 
build  a  drain  and  a  claim  for  damages  for  not 
building  it.  That  specific  performance  cannot 
be  decreed  of  such  a  contract  is  too  clear  to  re- 
quire argument,  the  defendants  having  a  full, 
complete,  and  perfectly  adequate  remedy  at  law 
for  the  breach  of  the  contract.  The  Master, 
while  awarding  to  the  plaintiffs  the  specific  per- 
formance which  they  prayed  for,  and  to  which 
they  were  justly  entitled,  awarded  at  the  same 
time  to  the  defendants  specific  performance  by 
the  plaintiffs  of  the  contract  to  build  the  drain, 
and  damages  for  not  having  built  it.  This  is  to 
introduce  chaos  into  equity  proceedings.  But  it 
was  not  the  learned  Master's  fault.  The  plain- 
tiffs having  neglected  to  demur  to  the  cross  bill, 
and  having  put  in  an  answer  to  it,  the  Master 
very  naturally  proceeded  to  take  cognizance  of 
it,  and  to  inquire  into  and  report  upon  the  sub- 
ject-matter of  it.  Of  course  the  cross  bill  must 
be  dismissed,  but  without  prejudice  to  the  de- 
fendants' right  to  bring  an  action  at  law  to 
recover  damages  for  the  alleged  breach  by  the 
plaintiffs  of  their  agreement  to  construct  the 
drain  for  the  use  of  the  defendants. 

The  plaintiffs*  exceptions  are  sustained.  The 
defendants'  exceptions  No.  i  and  No.  2,  relative 
to  costs,  are  also  sustained.  No.  3  and  No.  4 
are  dismissed,  and  it  is  now  ordered  and  decreed 
that  the  defendants,  Cyrus  Phillips  and  Milton 
Phillips,  be  forever  restrained  and  enjoined  from 
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maintaining  the  windows  in  the  party  wall  de- 
scribed in  the  pUintifTs*  bill ;  that  the  defendant, 
Cyrus  Phillips,  cause  the  window  sashes  and 
fratnes  of  said  windows  to  be  taken  out  and  the 
spaces  to  be  built  up  with  brick  so  as  to  conform 
as  nearly  as  possible  in  thickness,  material,  and 
general  appearance  with  the  other  portions  of 
said  party  wall,  and  that  the  said  Milton  Phillips 
suffer  and  permit  the  said  Cyrus  Phillips,  his 
agents,  workmen,  and  artificers  to  have  free  access 
to  said  building  for  this  purpose.  It  is  further 
ordered  and  decreed  that  the  cross  bill  filed  by 
the  defendant,  Cyrus  Phillips,  be  dismissed,  with- 
out prejudice  to  his  right  to  bring  and  maintain 
an  action  at  law  against  the  plaintiffs  for  their 
alleged  breach  of  the  contract  to  build  the  drain 
mentioned  and  described  in  the  Master's  report, 
and  that  the  said  Cyrus  Phillips  pay  the  costs  of 
this  cause. 
Opinion  by  Thayer,  P.  J.  j.  p,  c. 


©tpljans'  €otitt. 


Cooper's  Estate. 

Decedenfs  estates — Claims  against^  for  services^ 
where  no  contract  is  proved — Relationship — 
PVageSy  presumption  as  to,  where  tio  demana 
is  made  until  after  services  terminated. 

Sur  exceptions  to  adjudication. 

The  facts  of  the  case  sufficiently  appear  in  the 
opinion  of  the  Court. 

Henry  Trumbore^  for  exceptants, 

William  A,  Manderson  and  Isaac  S,  Sharpy 
contra.    ' 

June  29,  1889.  The  Court.  Claims  of  this 
character  are  so  frequently  presented  to  this 
Court  that  it  seems  hardly  necessary,  in  each 
case,  to  refer  to  the  reasons  upon  which  they  are 
rejected. 

The  claimant  was  a  sister-in-law  of  the  de- 
cedent, who  was  an  officer  in  the  United  States 
Navy,  and  necessarily  obliged  to  be  away  from 
home  almost  all  of  his  time.  Upon  the  death  of 
his  wife  the  claimant  left  her  mother  and  took 
charge  of  his  house  and  thr6e  motherless  child- 
ren, and  served  in  that  capacity  for  upwards  of 
five  years.  There  can  be  no  question  but  that 
her  services  were  most  meritorious  and  valuable, 
but  the  Auditing  Judge  has  found  as  facts  that : 
**  There  was  no  contract  to  pay  her  wages  or 
compensation.    No  promise  to  pay  her.    No  ad- 


mission of  indebtedness.  No  demand  for  the 
payment  of  wages  during  the  entire  five  years. 
No  proof  that  any  was  paid  or  expected  to  be 
I>aid  by  her."  And  further,  **  the  evidence 
showed  that  the  family  relation  existed  between 
the  parties." 

It  was  contended  that,  as  the  relation  existing 
between  the  claimant  and  decedent  was  by  mar- 
riage merely,  and  not  one  of  blood,  it  was  not 
of  itself  sufficient  to  overcome  the  legal  presump- 
tion of  a  promise  to  pay  what  the  services  were 
reasonably  worth.  While  this  may  be  true  it 
must  be  borne  in  mind  that  the  services  rendered 
were  almost  wholly  for  the  benefit  of  the  three 
children  of  claimant's  dead  sister,  to  whom  she 
would  naturally  be  drawn  by  the  strongest  ties  of 
blood,  as  well  as  by  the  consideration  of  their 
desolate  condition,  without  a  mother,  and  a 
father  whose  duties  required  him  to  be  constantly 
away  from  home. 

Be  this  as  it  may,  if  we  should  decide  that 
these  services  were  not  rendered  out  of  natural 
love  and  affection,  but  in  view  of  wages,  and  thus 
put  this  claimant  in  the  position  which  she  now 
places  herself,  but  which  we  do  not  think  she 
ever  contemplated  during  the  time  when  the 
services  were  being  rendered,  then  this  claini 
must  be  rejected  upon  another  ground. 

"Servants*  wages  are  presumed  to  be  paid 
weekly  or  monthly,  or  at  other  stated  periods, 
and  when  a  person  lives  in  that  capacity  for  a 
considerable  period  of  time  and  no  demand  for 
the  payment  of  wages  is  made  until  after  such 
service  has  terminated,  the  presumption  is,  either 
that  the  wages  have  been  paid  or  that  the  servi- 
ces were  rendered  on  the  footing  that  none  were 
to  be  paid."  (McConnell's  Appeal,  i  Out.  31  ; 
Houck  V,  Houck,  3  Out.  553.) 

If  this  is  the  law  in  a  case  where  a  contract  for 
wages  is  shown,  it  certainly  is  to  be  applied 
when  the  fact  of  a  contract  is  to  be  presumed,  and 
if  it  is  to  be  invoked  to  defeat  a  claim  of  this 
kind  when  made  against  a  living  person,  how 
much  stronger  reason  exists  for  its  application 
where  the  claim  was  never  heard  of  until  after 
the  death  of  the  person  against  whose  estate  it  is 
presented  ? 

'  As  there  was  no  express  contract  proven,  and, 
upon  the  facts  as  they  appeared,  all  the  presump- 
tions are  against  the  validity  of  tliis  claim,  the 
Auditing  Judge  did  right  in  rejecting  it. 

The  exceptions  are  dismissed,  and  the  adjudi- 
cation is  confirmed. 

Opinion  by  Ferguson,  J.         w.  m,  s.,  jr. 
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Vol.  XXIV.]     FRIDA  Y,  OCT.  11, 1889.      [No.  24. 


Supveme  Court. 

Jan.  '89,  227.  April  5,  1889. 

Forepaugh  v.  Delaware,  Lackawanna,  & 
Western  R.  R.  Co. 

Constitutional  law — Comity — Conflict  of  laws 
—  Foreign  law — Effect  of,  here — Common 
carriers — Limitations  of  liability  in  case  of 
negligence — Public  policy — Lex  loci  contractus, 

A  contract  of  carnage  by  a  common  carrier  was  made 
in  New  York,  to  be  wholly  performed  in  New  York. 
The  contract  contained  a  stipulation  that  in  coneideraiion 
of  the  reduced  rates  charged,  the  carrier  was  released 
from  all  liability  for  damages  although  caused  by  the  neg- 
hgence  of  the  carrier,  its  agents,  or  emplov^s.  This  slip- 
okiion  is  valid  by  the  law  of  New  York.  A  loss  was 
occasioned  in  New  York  by  reason  of  the  negligence  of 
the  carrier's  employes.  In  an  action  in  Pennsylvania  for 
damages  therefor : 

Heid^  that  while  the  above  stipulation  was  invalid  by 
the  law  of  Pennsylvania,  yet  the  rights  of  the  parties  were 
to  be  determined  by  the  law  of  New  York,  and  therefore 
the  plaintiff*  was  not  entitled  to  recover. 

It  is  not  contrary  to  the  public  policy  of  the  State  of 
Pennsylvania  to  enforce  a  contract  releasing  a  common 
carrier  from  liability  for  damages  occasioned  by  the  negli- 
gence of  its  own  agents  or  employes,  when  such  contract 
is  valid  by  the  law  of  the  State  where  it  was  made  and 
in  which  it  was  to  l»e  wholly  performed.  Stkrrett  and 
WiLUAMS,  JJ.,  dissented. 

There  is  no  distinction  between  the  binding  effect  of  the 
decisions  of  a  Slate  in  questions  of  commercial  law  and  on 
statutes,  and  therefore  the  law  declared  by  State  Courts  to 
govern  contracts  made  within  their  jurisdiction  is  conclu- 
siTe  everywhere.  The  departure  made  by  the  United 
States  Courts  with  respect  to  questions  of  general  com- 
mercial law  is  to  be  regretted  and  will  not  be  followed  in 
Pennsylvania. 

Per  Mitchell,  J.  There  is  no  such  thing  as  a  general 
commercial,  or  general  common  law,  separate  from,  and 
irrespective  of  a  particular  State  or  government  whos? 
aothority  makes  it  law.  The  so-called  commercial  law 
derives  all  its  force  from  its  adoption  as  pait  of  the 
common  law,  and  a  decision  on  the  commercial  law  of 
i  Slate  stands  upon  precisely  the  same  basis  as  a  decision 
upon  any  other  branch  of  the  common  law. 

Whether  a  railroad  company  in  making  a  contract  to 
furnish  motive  power  for  the  transportation  of  a  circus 
train  over  its  own  tracks  acts  as  a  common  carrier,  and 
whether  such  contract  b  to  be  governed  by  the  ordinary 
niles  governing  the  contracts  ol  common  carriers,  not  de- 
cided. 


Error  to  the  Common 
delphia  County. 


Pleas  No.  i,  of  Phila- 


Case,  by  Adam  Forepaugh  against  the  Dela- 
ware, Lackawanna,  and  Western  Railroad  Com- 
pany, to  recover  damages  to  plaintiff's  property, 
incurred  while  being  transported  on  the  defend- 
ant's  railroad. 

At  the  trial,  before  Br^gy,  J.,  the  jury  found 
a  verdict  for  plaintiff  for  $10,841.07,  and  also 
found  the  following  special  facts : — 

(i)  On  March  i8,  1886,  the  following  con- 
tract was  entered  into  in  the  city  of  New  York, 
in  the  State  of  New  York : — 

Agreement,  between  the  Delaware,  Lackawanna,  and 
Western  Railroad  Company,  of  the  first  pari,  and  the 
Great  P'orepaugh  Show,  of  the  second  part,  wiinesseth:— 

That  the  said  party  of  the  first  part  agrees  to  have  at 
Binghamton,  in  the  State  of  New  York,  by  1 1.50  o'clock 
on  the  evening  of  the  fourteenth  day  of  May  next,  suffici- 
ent motive  power  for  the  purpose  of  transporting,  and  to 
transport  from  Binghamton  aforesaid  to  Cortland,  in  the 
State  of  New  York  aforesaid,  five  passenger  cars,  two 
box  cars,  nine  stock  cars,  twenty-three  platform  cars, 
three  advertising  cars,  thiee  elephant  cars,  to  be  furnished 
by  said  party  of  the  second  part,  for  the  transportation  of 
their  show;  and  by  11.50  o'clock  of  the  evening  of  the 
fifteenth  day  of  Ma)-  next  (o  furnish  and  have  at  Cortland 
aforesaid  sufficient  motive  power  for  the  purpose  of  trans- 
porting, and  to  transport  from  there  to  Syracuse,  in  the 
State  of  New  York,  the  above-named  and  number  of  cats 
for  delivery  to  Railroad  Compnny» 

The  said  party  of  the  firrt  psrt  to  furnish  engineers^ 
conductors,  and  brakemen ;  said  party  of  the  second  part 
to  (at  their  own  expense)  do  all  loading  and  unloading 
of  said  cars;  but  the  party  of  the  first  part  will  furnish  an 
engine  to  assist  in  shifting  the  cars  during  the  loadiag  and 
unloading.  The  said  party  of  the  first  part  nlso  agrees  to 
transport  the  three  advertising  cars  of  the  said  party  of  the 
second  part  once  over  the  same  route,  in  connection  with 
such  regular  i^assenger  train  of  said  party  of  the  first  part, 
and  upon  such  days  as  the  parly  of  the  second  part  nuiy 
name ;  and  the  said  party  of  the  second  pan  agrees  to  pay 
said  party  of  the  first  part,  for  said  transportation,  ihe 
sum  or  ^750,  ^$250  thereof  to  be  paid  l)efore  tke  departure 
of  the  al>ove-named  and  number  of  cars,  from  each  of  the 
following-named  places:  itinghamion,  Cortland,  from 
which  they  are  to  be  transported  as  above  orovided.  And 
in  consideration  that  the  said  party  of  the  nrst  part  a{>rees 
to  perform  the  said  service  lor  the  said  sum,  which  is  much 
less  than  the  ordinary,  usual,  and  legal  rates  charged 
other  parties  by  said  party  of  the  fir.*.t  pact  for  a  like  amount 
of  trfin^portation,  and  in  consideration  of  one  dollar,  by 
said  party  of  the  first  part  to  said  party  of  the  second  part 
in  hand  paid  before  the  execution  hereof,  the  recei|  t 
whereof  they  do  hereby  acknowkdge,  the  said  p^rly  of 
the  second  part  do  hereby  release  and  discharge  the  said 
party  of  the  first  part,  and  all  other  railroad  companies 
over  whose  roads  the  said  transportation  is  to  be  d<>ne» 
and  all  the  officers,  agents,  and  employes  of  the  said  party 
of  the  first  part,  and  all  other  raihroad  companies  over 
whose  roads  the  said  transportation  is  to  be  done, from  all 
liability  and  responsibility  for  or  on  account  of,  or  con« 
nected  with,  the  loss  of  the  life  of,  or  injury  to  the  person 
of,  or  any  of  the  persons,  or  for  or  on  account  of,  or  con- 
nected  with  the  loss  of,  or  damage  to,  or  injury  to  any  of 
the  animals,  property,  or  things  thus  transported,  although 
such  loss,  damage,  or  injury  may  be  caused  by  the  negli- 
gence of  the  said  party  of  the  first  part,  or  other  railroad 
companies  over  whose  roads  the  said  transportation  is  to 
be  done,  its  or  their  agents  or  employes ;  and  the  said 
party  of  the  second  part  do  also,  for  the  consideration 
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aforesaid,  agree  to  indemnify  and  save  harmless  the  said 
party  of  the  first  part,  and  all  other  railroad  companies 
over  whose  roads  the  said  transportation  is  to  he  done,  its 
and  their  officers,  agents,  and  empIoy6s,  from  and  against 
all  claims  and  demands  whatsoever,  for  or  on  account  of 
any  such  loss  or  damage  or  injury. 

Wm.  S.  Sloan, 
General  Freight  Agent,  Delaware, 
Lack.  &  West.  R.  R.  Co. 
M.  CoYLE, 
Agt.  Forepaugh  Show. 
Dated  March  i8,  1886. 

(2)  The  party  specified  in  this  contract  as  the 
Great  Forepaugh  Show  was  Adara  Forepaugh, 
for  whom  said  M.  Coyle  was  the  duly  authorized 
agent. 

(3)  On  May  14,  1886,  after  the  making  of  said 
contract,  certain  circus  cars,  with  certain  circus 
apparatus  loaded  thereon,  all  of  which  were  the 
property  of  the  said  Adam  Forepaugh,  were  de- 
livered to  the  officers  and  agents  of  the  Dela- 
ware, Lackawanna,  and  Western  Railroad  Com- 
pany for  transportation  from  Binghamton  to 
Cordand,  in  the  State  of  New  York,  upon  the 
following  receipt : — 

No. 

The  Delaware,  Lackawanna,  and  Western  Railroad 
Company. 

Rates  of  storage. — For  every  hundred  pounds  of  freight 
left  at  the  station  over  one  day  a  charge  for  storage  will  be 
made.  All  claims  for  damages  to  a  deficiency  must  be 
made  before  their  removal. 

Binghamton  Station,  May  14,  1886. 
Forepaugh*8  Circus  to  the  Delaware  and  Lackawanna 

Railroad  Company,  Dr. 
For  handling  and  transportation   from   Bing- 
hamton to  Cortland,  five  passenger  cars,  two 
box  of  stock,  twenty-three  platform,  three  ele- 
phant (forty-two  cars) ^250  00 

Back  charges,  prepaid. 

Received  payment, 

C.  G.  Merrill, 
Agent, 

(4)  On  May  15,  1886,  in  the  course  of  said 
transportation,  while  under  the  control  and 
management  of  the  servants  and  employes  of  the 
said  Delaware,  Lackawanna,  and  Western  Rail- 
road Company,  the  injury  occurred,  to  recover 
damages  for  which  the  present  suit  has  been 
brought. 

A  motion  by  the  defendant  for  judgment  non 
obstante  veredicto  was  argued  before  the  Court 
in  banc,  who  granted  the  motion,  and  entered 
judgment  for  the  defendant  in  an  opinion  by 
Br66Y,  J.,  as  follows: — 

**The  plaintiff,  who  was  a  circus  proprietor, 
owning  his  own  cars,  and  desiring  to  go  from 
point  to  point  with  his  show,  made  the  following 
contract  with  the  defendant.  (Here  follows  the 
contract) : — 

«*  On  the  journey  from  Binghamton  to  Cort- 
land, by  the  negligence  of  an  engineer,  the 


train  parted,  an  accident  occurred,  and  coiisiu- 
erable  property  was  damaged. 

<'The  place  of  the  making  and  performance 
of  the  contract  and  scene  of  the  accident  was  in 
the  State  of  New  York. 

**  It  was  proved  at  the  trial  and  admitted  on 
the  argument  of  this  motion,  that  this  contract  is 
perfectly  valid  by  the  law  of  that  State. 

"In  Lock  wood  v.  Railroad  Co.  (17  Wallace, 
357)  Justice  Bradley,  in  delivering  the  opinion 
of  the  United  States  Supreme  Court,  holds  that 
such  contracts  are  void  as  against  public  policy. 
The  jurisdiction  of  that  Court  is  unfettered  by 
State  lines,  and  they  have  decided  to  hold  in- 
valid all  such  contracts  made  within  its  jurisdic- 
tion, and  if  we  were  construing  a  contract  of 
our  own  State  we  would  probably  come  to  the 
same  conclusion. 

**  But  the  position  of  a  State  Court  in  passing 
upon  the  validity  of  a  contract  made  and  to  be 
performed  in  another  State  is  quite  different  from 
that  occupied  by  the  United  States  Supreme 
Court,  in  which  State  lines  are  obliterated. 

«<  We  feel  that,  in  passing  upon  this  question, 
the  comity  between  States  requires  us  to  hold 
this  contract  to  be  a  valid  one. 

**  Such  is  the  law,  repeatedly  declared  by  the 
State  of  New  York,  the  State  of  the  contract. 
(Cragin  v.  Railroad,  51  N.  Y.  61 ;  Mynard  v. 
Railroad,  71  N.  Y.  180.) 

**  There  is  no  harshness  or  injustice  in  holding 
plaintiff  to  the  contract  he  made,  and  in  decid- 
ing that  he  cannot,  by  stepping  across  the  State 
line,  acquire  rights  here  that  he  would  not  have 
had  if  suit  had  been  brought  in  the  State  where 
his  contract  was  made  and  was  to  be  performed. 
**  For  these  reasons  the  rule  is  made  absolute, 
and  judgment  entered  for  defendant  on  the 
point  reserved." 

Thereupon  the  plaintiff  took  this  writ,  assign- 
ing for  error  the  entry  of  judgment  for  defend- 
ant and  not  for  plaintiff. 

John  G.  Johnson  {John  A,  Brown  with  him), 
for  the  plaintiff  in  error. 

The  defendant  acted  as  a  common  carrier  and 
is  liable  as  such. 

The  validity  of  this  contract  is  a  question  of 
commercial  law,  and  the  Courts  of  this  State  are 
at  liberty  to  follow  their  own  decisions  in  the 
absence  of  any  local  statutes,  or  local  common 
law,  in  New  York,  varying  such  commercial  law. 
This  has  been  decided  in  the  United  States 
Courts. 

Lockwood  V,  Railroad,  17  Wallace,  357. 

Green  v.  Neel,  6  Peters,  291. 

Beauregard  v.  New  Orleans,  18  Howard,  497. 

Chicago  V,  Robins,  2  Black,  418. 

Gelpcke  v.  Dubuque,  I  Wallace,  175. 

Taylor  v,  Ypsilanti,  105  U.  S.  6a 

Russell  V.  Southerd,  12  Howard,  139;  13  Id.  268. 

Swift  V.  Tyson,  16  Peters,  I. 
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Oates  V,  Nat.  Bank,  100  U.  S.  239. 
Railroad  Co.  v.  Nat.  Bank.  102  Id.  14. 
Myrick  V.  Mich.  Cent.  R.  R.,  107  Id.  102. 
Bucbercr.  Cheshire  R.  R.  Co.,  125  Id.  555. 

There  is  no  higher  duty  upon  our  Supreme 
Court  to  follow  the  decisions  of  the  Courts  of 
other  States,  than  rests  upon  the  Supreme  Court 
of  the  United  States. 

Of  course  there  may  be  a  local  common  law, 
/.  e,y  the  common  law  proper,  modified  by  usage 
and  custom  in  each  particular  State.  In  such 
case,  however,  such  local  common  law  is  the  law 
of  a  State  equally  with  its  statute.  It  must  be 
enforced  by  the  Supreme  Court  of  the  United 
States  as  well  as  by  the  Supreme  Court  of  every 
State.  It  will  be  held  by  all  to  be  what  it  is  held 
to  be  by  the  highest  Court  of  the  patticular  State. 
Where  the  State  Courts,  however,  pass  upon 
questions  of  general  commercial  law  or  of  the 
common  law,  and  interpret  either  without  pre- 
tending that  they  do  more  than  interpret  it,  no 
other  State  Courts  are  bound  to  follow  their  in- 
terpretation. 

This  has  been  expressly  decided  in  a  case 
analogous  to  this  one. 

Faulkner  v.  Hart,  82  N.  Y.  416. 
We  concede  that  a  contract  will  be  construed 
in  accordance  with  the  law  of  the  State  in  which 
it  is  made,  and  that  if  it  be  legal  in  such  State  it 
will  be  generally  enforced  in  other  States.  We 
assert,  however,  that  no  Court  will  enforce  a 
contract  which  is  contrary  to  public  policy,  even 
though  it  was  valid  in  the  State  in  which  it  was 
made. 

Lftwson  on  Carriers,  page  3I. 

L4ung  V.  Colder,  8  Pa.  St.  479.! 

Wharton's  Confl.  of  Laws,  p.  2!^,  \  490. 

Story's  Confl.  of  Laws,  p.  37Z,  {  244. 

Banic  of  Augusta  v.  Earle,  13  Pet.  519,  589. 

Hope  V.  Hope,  8  De  G.  M.  &  G.  730. 

Roosillon  V.  Rousillon,  L.  R.  14  Ch.  Div.  351. 

Oscanyan  v.  Anns  Co.,  103  U.  S.  276. 

Flagg  V,  Baldwin,  38  N.  J.  Eq.  219. 

R.  R.  Co.  V,  Lockwood,  17  Wallace,  357. 

Keller  r.  Paine,  107  N.  Y.  83. 

The  contract  of  release  will  not  be  enforced 
because  it  was  executed  under  circumstances 
amounting  to  duress  and  was  unreasonable. 

Lawrence  Lewis yjr,^  arid  Hampton  Z.  Car- 
son  (J,  Bayard  Henry  with  them),  for  the  de- 
fendant in  error. 

In  entering  into  the  contract  in  this  case  the 
railroad  company  was  not  a  common  carrier  and 
was  therefore  at  liberty  to  stipulate  for  exemp- 
tion from  liability,  even  for  negligence. 

Coop  V,  Wabash,  St.  L.  &  R.  R.  Co., 56  Mich.  ill. 
Beckman  v,  Shans,  5  Rawle,  179. 
Transportation  Co.  v.  Hope,  95  U.  S.  297. 

The  owners  of  tow-boats  have  not  been  held 
to  the  liabilities  of  common  carriers. 
Leonard  v,  Hendrickson,  18  Pa.  St.  40. 
Brown  v,  Clegg,  63  Id.  51. 
Hays  V.  MiUer,  77  Id.  238.; 


Under  the  law  of  New  York,  as  l^id  down  by 
the  Court  of  Appeals,  the  contract  was  valid. 
As  the  contract  was  made  within  the  State  of 
New  York,  and  as  the  accident  occurred  in  that 
State,  the  law  of  New  York  in  regard  to  the 
validity  of  the  contract  must  govern,  and  the 
Courts  of  Pennsylvania  will  decide  accordingly. 

Story  on  Conflict  of  Laws,  J  242. 

Addison  on  Contracts,  {  195. 

Wharton  on  Conflict  of  Laws,  J  471  ^/  seq. 

Miller  v.  Tiffany,  i  Wallace,  310. 

Scudder  v.  Bank,  9I  U.  S.  416. 
The  principle  has  been  directly  applied  in 
many  cases  to  contracts  made  by  common  car- 
riers. 

Brown  v.  C.  &  A.  R.  R.  Co.,  2  Norris,  316. 

Brooke  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  12  Out  529. 

Knowlton  v.  Erie  R.  R.,  19  Ohio  St.  260. 

Talbott  V.  Merchants*  Dispatch  Co.,  41  Iowa,  247. 

Robinson  Bros,  v.  Merchants*  Dispatch  Trans.  Co., 
45  Id.  470. 

Hale  V.  New  Jersey  Steamship  Co.,  1$  Conn.  539. 

Fairchild  v,  Penna.  Co  ,  69  111.  260. 

Gray  v,  Jackson,  51  N.  H.  49. 

Carter  v.  Bennett,  39  Texas,  203. 

Ryan  &  Co.  v.  M.  K.  &  T.  R.  Co.,  65  Id.  13. 

First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283. 

McDaniel  v,  Chicago  &  N.  Y.  R.  R.  Co.,  24  Iowa, 
412. 

P.  &  O.  Steamship  Co.  v,  Shand,  11  Jurist  N.  S.  771. 

Jacobs  V,  Credit  L.  L.  Agency,  53  L.  J.  Q.  B.  156. 
The  position  taken  by  the  Supreme  Court  of 
the  United  States  should  not  be  followed  by  the 
State  Courts. 

Hare  on  Const.  Law,  1 107  tt  seq. 
It  cannot  be  followed  because  State  Courts 
have  not  jurisdiction  equal  and  co-ordinate  with 
the  Courts  of  another  State  as  the  United  States 
Courts  claim  to  have.  State  Courts  may  not  im- 
pair the  obligation  of  contracts.  (See  Gelpcke 
V.  Dubuque,  i  Wallace,  175.)  And  because  it 
would  lead  to  great  inconveniences. 

The  case  of  Faulkner  v.  Hart  is  distinguishable 
from  the  present  case,  is  inconsistent  with  the 
cases  above  cited  relative  to  the  construction  and 
validity  of  contracts  of  common  carriage  made 
in  other  jurisdictions,  and  is  directly  opposed  to 
a  case  strictly  analogous  to  the  one  now  under 
discussion,  viz : — 

Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Smith,  74  III. 
"97. 
The  contract  in  this  case  being  valid  accord- 
ing to  the  laws  of  the  State  of  New  York,  where 
it  was  made,  is  not  in  any  way  contrary  to  the 
public  policy  of  the  State  of  Pennsylvania,  and 
will  therefore  be  recognized  and  given  due  effect 
in  our  Courts. 

Story  on  Conflict  of  Laws,  {  38. 

'Whsoton  on  Conflict  of  Laws,  {  401. 

Greenwood  on  Public  Policy,  Rule  LXIV. 

2  Kent's  C^ommentaries,  458. 

Bless  V.  Brainard,  41  N.  H.  256. 

Greenwood  v,  Curtis,  6  Mass.  658. 
The  cases  cited  by  plaintiff  in  error  are  well- 
recognized  exceptions. 
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There  was  no  duress  in  this  case,  nor  was  the 
contract  so  unreasonable  as  to  prohibit  its  en- 
forcement. 

October  7,  1889.  The  Court.  Plaintiff, 
being  the  proprietor  of  a  circus,  made  a  special 
contract  with  defendant  for  the  transportation  of 
a  number  of  his  own  cars,  upon  certain  condi- 
tions and  terras,  elaborately  set  out  in  writing, 
among  which  was  a  stipulation  that  in  considera- 
tion that  the  service  was  to  be  performed  '*  for 
much  less  than  the  ordinary,  usual,  and  legal 
rates  charged  other  parties  for  a  like  amount  of 
transportation,*'  the  plaintiff  released  the  defen- 
dant from  all  liability  for  or  on  account  of  loss, 
damage,  or  injury  to  any  of  the  animals,  prop- 
erty, or  things  thus  transported,  '*  although  such 
loss,  damage,  or  injury  may  be  caused  by  the 
negligence  of  the  (defendant),  its  agents,  or 
employ^."  Damage  having  occurred  by  the 
negligence  of  defendant,  plaintiff  brought  this 
suit,  and  the  sole  question  before  us  is  whether 
it  can  be  maintained  in  the  face  of  the  stipulation 
above  set  forth. 

The  contract  was  made,  was  to  be  performed, 
artd  the  alleged  breach  occurred  in  New  York. 
No  possible  element  was  wanting,  therefore,  to 
make  it  a  New  York  contract.  It  is  admitted 
that  in  New  York  the  stipulation  is  valid,  and 
this  action  could  not  be  maintained.  (Cragin  v, 
N.  Y.  C.  R.  R.  Co.,  51  N.  Y.  61 ;  Mynard  v, 
R*.  R.  Co.,  71  Id.  180;  Wilson  v.  R.R.  Co.,  97 
Id.  87.) 

Why,  then,  should  plaintiff,  by  stepping  across 
the  boundary  into  Pennsylvania,  acquire  rights 
which  he  has  not  paid  for,  and  his  contract  does 
not  give  him? 

It  is  argued  that  the  validity  of  this  contract 
is  a  question  of  commercial  law,  and  therefore 
the  mere  decisions  of  the  New  York  Courts  are 
not  binding,  and  in  the  absence  of  any  statute 
in  New  York  expressly  authorizing  such  a  con- 
tract, the  Courts  of  this  State  must  follow  their 
own  views  of  the  commercial,  as  part  of  the 
general  common  law,  though  different  views 
may  be  held  as  to  such  law  by  the  Courts  of  New 
York. 

This  is  the  main  argument  of  the  plaintiff,  and 
as  it  is  one  which  is  frequently  advanced,  and 
affects  a  number  of  important  questions,  it  is 
time  to  say  plainly  that  it  rests  upon  an  utterly 
inadmissible  and  untenable  basis.  There  is  no 
such  thing  as  a  general  commercial,  or  general 
common  law,  separate  from,  and  irrespective  of 
a  particular  State  or  government  whose  authority 
makes  it  law.  Law  is  defined  as  a  rule  pre- 
scribed by  the  sovereign  power.  By  whom  is  a 
general  commercial  law  prescribed,  and  what 
tribunal  has  authority  or  recognition  to  declare 
or  enforce  it  outside  of  the  local  jurisdiction  of 


the  government  it  represeftts?  Even  the  law  of 
nations,  the  widest  reaching  of  all,  is  a  law  only 
in  name.  It  has  but  a  moral  sanction,  and  the 
only  tribunal  that  undertakes  to  enforce  it  is  the 
armed  hand,  the  ultima  ratio  regum.  The  so- 
called  commercial  law  is  likewise  a  law  only  in 
name.  Upon  many  questions  arising  in  the 
business  dealings  of  men,  the  laws  of  modem 
civilized  States  are  substantially  the  same,  and  it 
is  therefore  common  to  say  that  such  is  the  com- 
mercial law,  but,  except  as  a  convenient  phrase, 
such  general  law  does  not  exist.  There  must  be 
a  State,  or  government,  of  which  every  law  can 
be  predicated,  and  to  whose  authority  it  owes  its 
existence  as  law.  Without  such  sanction  it  is 
not  law  at  all;  with  such  sanction  it  is  law  with- 
out reference  to^its  origin,  or  the  concurrence 
of  other  States  or  people.  Such  sanction  it  is 
the  prerogative  of  the  Courts  of  each  State  itself 
to  declare.  Their  jurisdiction  is  final  and  exclu- 
sive, and  in  this  respect  there  is  no  distinction 
between  statute  and  common  law.  It  is  univer- 
sally conceded  that,  as  to  statutes,  the  decisions 
of  the  State  Courts  are  binding  upon  all  other 
tribunals,  yet  such  decisions  have  no  higher 
sanction  than  those  upon  the  common  law,  for 
what  the  latter  determine,  equally  with  the 
former,  is  the  law  of  the  particular  State.  ITie 
law  of  Pennsylvania  consists  of  the  Constitution, 
treaties,  and  statutes  of  the  United  States,  the 
Constitution  and  statutes  of  this  State,  and  the- 
common  law,  not  of  any  or  all  other  countries, 
but  of  Pennsylvania.  There  is  a  common  law 
of  England,  and  a  common  law  of  Pennsylvania 
mainly  founded  thereon,  but  with  certain  differ- 
ences, and  the  only  tribunal  competent  to  pass 
authoritatively  on  such  differences  is  a  Pennsyl- 
vania Court.  To  take  a  familiar  illustration. 
In  the  United  States  the  universal  doctrine  has 
always  been  that  the  English  colonists  brought 
with  them,  and  made  part  of  their  laws,  all  the 
common  law  of  England  that  was  not  unsuited 
to  their  new  situation.  No  part  of  the  common 
law  of  England  is  better  settled  than  the  doc- 
trine of  ancient  lights.  The  Court  of  Chancery 
of  New  Jersey,  in  Robeson  z>.  Pittenger  (i  Green 
Ch.  57)  (1838),  held  that  the  same  doctrine 
was  part  of  the  common  law  of  New  Jersey. 
The  Supreme  Court  of  Pennsylvania,  on  the 
other  hand,  starting  with  the  same  premises,  and 
reasoning  on  the  same  principles,  but  proceed- 
ing cautiously  from  the  dictum  of  Rogers,  J.,  in 
Hoy  V.  Sterrett  (2  Watts,  331)  (1834),  to  the 
unanimous  decision  of  the  Court  in  Haverstick 
V.  Sipe  (33  Pa.  368)  (1859),  held  that  the  doc- 
trine of  ancient  lights  by  prescription  was  not 
part  of  the  common .  law  of  Pennsylvania.  No 
tribunals  of  any  other  State  presume  to  question 
that  the  common  law  of  New  Jersey  and  the 
common  law  of  Pennsylvania  differ  on  this  point. 
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What  is  law  in  one  State  is  not  law  in  the  other, 
not  because  it  was  or  was  not  the  common  law  of 
England,  but  because  it  is  or  is  not  the  law  of  the 
respective  States.  And,  though  it  rests  only  on 
the  decisions  of  the  Courts,  it  is  none  the  less 
absolutely  and  indisputably  tlie  law  than  if  it  had 
been  made  so  by  statute. 

I  have  purposely  selected  an  illustration  from 
the  law  relating  to  real  estate,  because,  if  I  took 
one  from  the  commercial  law,  it  might  seem 
like  assuming  the  very  question  under  discussion. 
But  the  example  is  none  the  less  pertinent.  The 
point  is  the  force  of.  judicial  decisions  on  the 
common  law,  and  the  assumption  that  there  is 
any  tenable  basis  for  holding  them  less  binding 
upon  such  law  than  upon  statutes.  The  so-called 
commercial  law  derives  all  its  force  from  its 
adoption  as  part  of  the  common  law,  and  a  deci- 
sion on  the  commercial  law  of  a  Slate  stands 
upon  precisely  the  same  basis  as  a  decision  upon 
any  other  branch  of  the  common  law.  The  only 
ground  upon  which  any  foreign  tribunal  can 
question  either,  is,  that  it  does  not  agree  with 
the  premises  or  the  reasoning  of  the  Court.  But 
the  same  ground  would  enable  it  to  question  a 
decision  upon  a  statute  because  a  different  con- 
struction seemed  to  it  nearer  the  true  intent  of 
the  legislative  language,  and  this  it  is  universally 
conceded  no  foreign  Court  can  do.  There  is 
no  difference  in  principle.  The  decisions  of  a 
State  Court,  upon  its  common  law  and  on  its 
statutes,  must  stand  unquestioned,  because  it  is 
the  only  authority  competent  to  decide,  or  they 
must  be  alike  questionable  by  any  tribunal  which 
may  choose  to  differ  with  its  reas6ns  or  its  con- 
clusion. 

It  is  not  probable  tliat  the  doctrine  of  such  a 
distinction  would  ever  have  got  a  foothold  in 
jurisprudence,  and  it  would  certainly  have  been 
long  ago  abandoned,  had  it  not  been  for  the 
unfortunate  misstep  that  was  made  in  the  opinion 
in  Swift  V,  Tyson  (16  Peters,  i).  Since  then 
the  Courts  of  the  United  States  have  persisted 
in  the  recognition  of  a  mythical  commercial 
law,  and  have  professed  to  decide  so-called 
commercial  questions  by  it,  in  entire  disregard 
of  the  law  of  the  State  where  the  question  arose. 
It  is  argued  now  that  as  to  such  questions  the 
State  Courts  also  have  similar  liberty.  It  would 
be  sufficient  answer  to  this  argument  that  such  a 
a  course,  by  reading  into  a  contract  a  new  duty 
not  in  contemplation  of  the  parties,  and  not 
part  of  it  by  the  law  of  the  place  where  it  is 
made,  is  in  principle  and  in  practical  effect  im- 
pairing the  obligation  of  the  contract,  which 
even  the  sovereign  power  of  a  State  is  prohibited 
from  doing.  But  we  prefer  to  rest  the  matter 
on  the  broader  ground  that  the  doctrine  itself  is 
unsound.  The  best  professional  opinion  has 
long  regarded  it  as  indefensible  on  principle, 


and  is  thus  very  recently  summed  up  by  the 
most  learned  of  living  jurists :  *  *  Questions  grow- 
ing out  of  contracts  made  and  to  be  performed 
in  a  State,  are  decided  by  the  national  Court  of 
last  resort,  not  in  accordance  with  the  unwritten 
or  customary  law  of  the  State  where  they  origi- 
nated, as.expounded  by  its  Courts,  but  agreeably 
to  some  theoretic  view  of  a  general  commercial 
law,  which  does  not  exist,  and  is  not  to  be  found 
in  the  books.  The  Slate  Courts,  on  the  other 
hand,  adhere  to  their  own  precedents,  and  do 
not  consider  themselves  entitled  to  impair  the 
obligation  of  contracts  that  have  been  made  in 
reliance  on  the  principles  which  they  have  laid 
down  through  a  long  series  of  years.  The  result 
is  a  conflict  of  jurisdiction  which  there  are  no 
means  of  allaying.  .  .  .  Whether  a  recovery 
shall  be  had  on  a  promissory  note,  which  has 
been  taken  as  collateral  security  for  an  ante- 
cedent debt  against  a  maker,  from  whom  it  was 
obtained  by  fraud,  is  thus  made  to  turn  in  New 
York,  Pennsylvania,  and  Ohio,  not  on  any 
settled  rule,  but  on  the  tribunal  by  which  the 
cause  is  heard ;  and  if  that  is  federal  the  plaintiff 
will  prevail ;  if  it  is  local,  the  defendant.  Such 
a  result  tends  to  discredit- the  law.  .  .  .  The 
enumeration  might  be  carried  further,  but  enough 
has,  perhaps,  been  said  to  show  that  no  uniform 
rule  can  be  deduced  from  the  decisions  of  the 
English  and  American  Courts  under  the  com- 
mercial law,  and  that  the  certainty  requisite  to 
justice  can  be  obtained  only  by  following  the 
local  tribunals  as  regards  the  contracts  made  in 
each  locality. 

**The  several  States  of  this  country  are  col- 
lectively one  nation,  but  they  are  as  self-govern- 
ing in  all  that  concerns  their  purely  internal 
commerce  as  if  the  general  government  did  not 
exist ;  and  when  the  will  of  the  people  of  New 
York  or  Pennsylvania  is  declared  on  such  matters 
through  their  representatives  in  the  local  Legis- 
latures, expressly,  or  by  long-continued  acquies- 
cence in  the  rules  enunciated  by  their  Judges,  it 
cannot  be  set  aside  by  Congress  short  of  an 
amendment  of  the  Constitution.  Had  the  New 
York  Legislature  declared  that  notes  made  and 
negotiated  in  that  State  should  follow  the  rule 
laid  down  in  Coddington  v.  Bay  (20  Johnson, 
627),  the  federal  tribunals  would  have  been 
bound  to  carry  it  into  effect,  notwithstanding 
any  attempt  of  the  national  Legislature  to  intro- 
duce a  different  principle ;  and  it  is  inconceivable 
that  the  judicial  department  of  the  government 
can  exercise  a  greater  authority  in  this  respect 
than  the  legislative."  Hare  on  Constitutional 
Law,  pp.  1 107,  II 17,  and  sec  Lecture  51 
passim. 

We  conclude,  therefore,  that  the  distijiction 
between  the  binding  effect  of  decisions  on  com- 
mercial law,  and  on  statutes,  is  utterly  unten- 
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able ;  that  the  law  declared  by  State  Courts  to 
govern  on  contracts  noade  within  their  jurisdic- 
tion is  conclusive  everywhere ;  and  the  departure 
made  by  the  United  States  Courts  is  to  be  re- 
gretted and  certainly  not  to  be  followed. 

In  entire  accordance  with  this  view  are  our 
own  cases  of  Brown  v.  R.  R.  Co.  {Z^  Pa.  316), 
and  Brooke  v,  R.  R.  Co.  (108  Id.  530);  and 
the  decisions  in  Ohio,  Knowlton  v.  Erie  R.  R. 
Co.  (19  Ohio  St.  260);  in  Illinois,  Penna.  Co. 
v.  Fairchild  (69  111.  260);  Milwaukee  &  St.  P. 
R.  R.  Co.  V.  Smith  (74  Id.  197);  in  Iowa,  Tal- 
bott  V,  Dispatch  Co.  (41  Iowa,  247) ;  Robinson 
V.  Dispatch  Co.  (45  Id.  470)  ;  in  Connecticut, 
Hale  V.  Nav.  Co.  (15  Conn.  539);  in  Kansas, 
R.  R.  Co.  V,  Moore  (29  Kans.  632) ;  in  South 
Carolina,  Bridger  v.  R.  R.  Co,  (27  So.  Ca. 
462) ;  in  Georgia,  R.  R.  Co.  v.  Tanner  (68  Ga. 
390) ;  in  Mississippi,  McMaster  v.  R.  R.  Co. 
(65  Miss.  271);  in  Texas,  Carter  v,  Bennett  (39 
Texas,  203);  Ryan  v.  Ry.  Co.  (65  Id.  13), 
and  perhaps  in  other  States.  I  will  not  notice 
them  in  detail  further  than  to  quote  the  terse  and 
forcible  summary  made  by  Scott,  J.,  in  Knowl- 
ton V,  R.  R.  Co. :  **  As  the  contract  was  made 
within  the  jurisdiction  of  New  York,  and  con- 
templeted  no  action  outside  of  that  jurisdiction, 
it  is  clear  that  the  question  of  its  validity  must 
be  determined  solely  by  the  laws  of  New  York. 
The  rights  and  obligations  of  the  parties  to  such 
a  contract,  and  in  respect  to  the  manner  of  its 
execution,  cannot  t)e  affected  by  the  laws  or 
policy  of  other  States.  If  no  cause  of  action 
arose  to  the  plaintiff  under  his  contract  when  the 
accident  occurred,  the  transaction  cannot  be 
converted  into  a  cause  of  action  by  the  fact  that 
the  parties  have  subsequently  come  within  the 
jurisdiction  of  Ohio." 

Holding  therefore  that  the  validity  of  this  con- 
tract is  to  be  determined  by  the  law  of  New 
York,  as  decided  by  the  Courts  of  that  State,  is 
there  any  reason  why  the  Courts  of  this  State 
should  not  enforce  it?  The  general  rule  is  that 
Courts  will  enforce  contracts  valid  by  the  law  of 
the  place  where  made,  unless  they  are  injurious 
to  the  interests  of  the  State  or  of  its  citizens. 
(Story  on  Conflict  of  Laws,  sections  38,  244.) 
The  injury  may  be  indirect  by  offending  against 
justice,  or  morality,  or  by  tending  to  subvert 
settled  public  policy  (2  Kent,  458;  Greenwood 
V.  Curtis,  6  Mass.  358 ;  Bliss  v,  Brainard,  41  N. 
H.  256).  But  this  does  not  imply  that  Courts 
will  not  sustain  contracts  that  would  not  be  valid 
if  made  within  their  jurisdiction,  or  will  not  en- 
force rights  that  could  not  be  acquired  there 
Thus,  for  example,  the  Courts  of  Pennsylvania 
have  always  enforced  contracts  for  a  higher  rate 
of  interest  than  would  be  valid  under  the  laws 
of  this  Slate.   (Ralph  v.  Brown,  3  W.  &  S.  395  ; 


Wood  V,  Kels6,  27  Pa.  St.  243 ;  Irvine  v,  Barrett, 
2  Grant,  73.) 

The  contract  in  the  present  case  does  not  di- 
rectly affect  the  State  or  its  citizens  in  any  way. 
Nor  is  it  in  any  way  contrary  to  justice  or  nao- 
rality.  It  may  be  doubted  whether  it  is  even  so 
far  contrary  to  the  policy  of  the  State  that  it 
would  have  been  invalid  if  it  had  been  made 
here.  It  has  some  exceptional  features,  which 
it  is  argued  take  it  out  of  the  ordinary  rules 
governing  the  contracts  of  common  carriers, 
and  the  case  of  Coup  p.  R.  R.  Co.  (56  Mich. 
Ill)  is  a  strong  authority  for  that  position. 
But  without  stopping  to  discuss  that  point,  which 
our  general  view  renders  unnecessary,  it  is  suffi- 
cient to  say  that  even  if  it  would  not  have  been 
valid  if  made  here,  its  enforcement  as  a  New 
York  contract  does  not  in  any  way  derogate 
from  the  laws  of  Pennsylvania,  or  injure  or 
affect  the  policy  of  the  State,  any  more  than 
would  a  foreign  contract  for  what  would  be  usu- 
rious interest  here,  and  that  as  already  said  the 
Courts  have  never  hesitated  to  enforce. 

The  argument  of  duress  may  be  briefly  dis- 
missed for  want  of  any  evidence  in  the  case  to 
sustain  it.  There  is  no  evidence  that  defendant 
was  unwilling  to  accept  the  ordinary  and  usual 
rates  for  the  transportation  of  plaintiff's  cars 
and  property.  If  they  had  been  offered  by 
plaintiff  and  refused,  there  might  have  been 
some  ground  for  the  present  argument,  though 
in  view  of  the  peculiar  nature  of  the  property 
and  the  special  facilities  required,  even  that  is 
far  from  clear.  But  in  fact  plaintiff  got  a  large 
reduction  of  rates,  and  part  of  the  consideration 
for  such  reduction  was  the  agreement  that  be 
should  be  his  own  insurer  against  loss  by  acci- 
dent. There  was  nothing  compulsory  about 
such  a  contract,  and  plaintiff  comes  now  with  a 
very  bad  grace  to  assert  a  right  that  he  expressly 
relinquished  for  a  substantial  consideration. 

The  learned  Court  below  was  right  in  entering 
judgment  for  the  defendant  on  the  facts  found 
in  the  special  verdict. 

Judgment  affirmed. 

Opinion  by  Mitchell,  J. 

Dissenting  opinion  by  Williams,  J. 

I  dissent  from  the  judgment  in  this  case  be- 
cause I  cannot  agree  that  a  well-settled  rule  of 
public  policy  of  this  Commonwealth  must  give 
way  to  considerations  of  mere  comity,  'llie 
contract  set  up  as  a  defence  to  this  action  is  a 
release  to  a  common  carrier  from  liability  for  its 
own  negligence.  It  is  well  settled  in  this  State 
that  such  a  release  is  against  public  policy. 
Comity  does  not  require  more  of  us  than  to  give 
effect  to  the  hx  loci  contractus  when  not  subver- 
sive of  the  public  policy  of  our  own  State.    This 
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has  been  distinctly  held  by  the  Court  of  Appeals 
of  New  York,  in  which  this  release  was  executed, 
and  in  whose  behalf  comity  is  asked.  I  would 
follow  the  Court  of  Appeals  because  comity  can 
require  no  more  of  us  in  any  given  case  than  the 
Courts  of  the  place  of  the  contract  would  yield 
to  us  for  comity's  sake ;  and  because  I  believe 
the  rule  to  rest  on  solid  ground. 

Sterrett,  J.,  concurs  in  foregoing  dissent. 

Paxson,  C.  J.,  and  Clark,  J.,  absent. 

c.  K.  z. 


Jan.  '89,  165.  May  9, 1889. 

First  National  Bank  of  Warren  v.  Fair. 

Judgment —  Payments  thereon  —  Lien — Vendor 
and  vendee — Affidavit  of  defence. 

A  bank  held  a  judgment  against  X.  for  ^625  to  secure 
the  payment  of  notes  to  that  amount.  X.  sold  land  against 
which  this  judgment  was  a  lien  to  Y.  The  bank  after- 
wards issued  execution  on  the  judgment,  and  the  sheriff 
paid  the  bank  out  of  the  funds  in  his  hands  a  sum  suffi- 
cient to  satisfy  the  judgment  as  it  stood  on  the  record. 
Subsequently  Y.  tn-ought  suit  again^tt  the  bank,  claim- 
ing that  he  had  paid  full  price  for  the  land,  and  knew 
nothing  of  the  existence  of  the  judgment;  that  before 
the  execution  was  issued  X.  had  paid  the  -  bank 
$300,  which  was  to  be  applied  on  said  judgment,  and 
that  accordingly  there  had  been  an  over-payment,  after 
allowing  for  interest,  etc.,  of  ^126.35,  which  he  claimed. 
He  also  alleged  that  he  did  not  know  of  X.'s  payments 
on  account  at  the  time  of  the  sale.  The  bank's  affidavit 
of  defence  alleged  that  the  money  received  from  the  sheriff 
was  on  account  of  X.'s  indebtedness  to  it,  and  that  the 
stun  realized  was  not  sufficient  to  satisfy  this,  but  the  bal- 
ance had  to  be  secured  from  X.*s  indorsers.  The  lower 
Court  gave  judgment  for  want  of  a  sufficient  affidavit  of 
defence: 

Held^  that  this  was  error.  The  bank  was  entitled  to  the 
money  as  against  X.,  and  Y.,  who  claimed  title  to  the 
land  under  X.,  was  in  no  better  position  than  X.  There 
was  no  allegation  in  Y.'s  statement  that  the  bank  had 
agreed  to  apply  moneys  received  on  account  of  the  judg- 
ment. 

Error  to  the  Common  Pleas  of  Warren  County. 

Sur  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  plaintiflf  filed  the  following  statement  of 
claim: — 

'*  The  plaintiff  in  this  case,  by  his  attorneys, 
Allen  and  Higgins,  files  this  his  statement  of  de- 
mand in  this  case  as  follows :  Said  First  National 
Bank  (the  above  defendant)  held  a  judgment 
against  Frank  O'Connor  and  Edward  Reid, 
which  judgment  was  entered  to  No.  378,  Sep- 
tember Term,  1883,  and  on  which  execution  was 
.  issued  on  the  27th  day  of  March,  1884,  to  No. 
74,  June  Term,  1884;  that  between  the  date  of 
the  entry  of  said  judgment,  and  the  issuing  of 
said  execution,  the  said  plaintiff,  John  M.  Fair, 
purchased  from  the  said  O'Connor  and  Reid  a 
certain  piece  of  land,  which  was  situate  in  Shef- 
field Township,  in  said  county  of  Warren,  and 


containing  fifty  acres  of  land.  The  said  judg- 
ment was  for  the  sum  of  $625,  and  was  entered 
in  the  Court  of  Common  Pleas  of  Warren 
County,  and  therefore  was  a  lien  upon  the  said 
land  at  the  time  plaintiff  purchased  same.  That 
at  the  time  said  plaintiff  purchased  said  land,  he 
did  not  know  of  the  existence  of  said  lien,  and 
paid  the  full  purchase  price  for  the  same.  That 
before  the  said  execution  was  issued,  the  said 
O'Connor  and  Reid  had  paid  to  the  said  bank 
the  sum  of  $300,  which  was  to  apply  on  the 
said  judgment.  That  said  judgment  was  given 
to  the  said  bank  for  the  purpose  of  securing  six 
notes  (five  notes  of  |ioo  each,  and  one  note  of 
{125),  which  said  bank  had  discounted  for  said 
O'Connor  and  Reid.  That  said  O'Connor  and 
Reid  had,  prior  to  the  issuing  of  said  execution, 
paid  three  of  said  |ioo  notes  to  said  bank,  and 
which  should  have  been  credited  on  said  judg- 
ment, as  of  the  dates  the  same  were  paid.  That 
no  credit  has  ever  been  given  by  the  said  bank 
on  the  said  judgment,  for  the  said  {300,  paid  as 
aforesaid.  That  the  sheriff  on  receiving  the  exe- 
cution as  aforesaid  against  said  O'Connor  and 
Reid,  leviedupon  the  said  land  which  said  plain- 
tiff had  purchased  as  aforesaid,  and  sold  the 
same  for  the  sum  of  $500.  That  said  purchase- 
money  was  applied  as  follows :  {38.65  costs  on 
the  execution,  and  {461.35  on  the  debt  and  in- 
terest. That  said  defendant  bank  received  from 
the  sheriff,  through  its  attorneys.  Brown  and 
Stone,  the  said  sum  of  {461.35,  being  the  bal- 
ance on  said  sale  of  said  land,  after  paying  said 
costs.  That  there  was  at  that  time  only  due  to 
said  bank  from  said  O'Connor  and  Reid  on  said 
judgment  and  execution  the  sum  of  {325,  and 
{10,  interest  on  the  same,  making  the  sum  of 
{335  then  due  and  payable  to  said  bank  on  said 
execution.  That  the  said  balance  of  {126.35 
belonged  to  the  said  plaintiff,  who  was  the  owner 
of  said  land,  subject  to  what  was  justly  due  on 
said  judgment.  That  said  O'Connor  and  Reid, 
both  being  away  at  the  time  of  the  said  sale,  said 
plaintiff  did  not  know  that  anything  had  been 
paid  to  apply  on  said  judgment,  and  therefore 
did  not  make  a  demand  on  the  sheriff  for  the 
amount  belonging  to  him.  That  as  soon  as  the  said 
plaintiff  learned  that  said  payments  of  {300  had 
been  made  as  aforesaid,  he  demanded  of  the  said 
defendant  the  said  sum  of  {126.35,  ^"^  the  in- 
terest on  the  same,  but  said  defendant  refused  to 
pay  the  same  or  any  part  thereof,  and  still  re- 
fuses. Whereby  said  plaintiff  says  he  is  entitled 
to  recover  in  this  suit  the  sum  of  {200." 

"  The  First  National  Bank  of  Warren,  Pa. 
"  To  John  M.  Fair,  Dr. 

"To  money  received  from  sheriff  on  sale  of 
real  estate,  on  execution  No.  74,  June  Term,. 
1884,  over  and  above  the  amount  due  on  same 
execution." 
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The  defendant  filed  the  following  affidavit  of 
defence : — 

**  M.  Beecher,  being  duly  sworn  according  to 
law,  deposes  and  says  that  the  money  complained 
of  by  the  plaintiff  was  paid  to  the  defendant  by 
E.  A.  Allen,  Esq.,  then  sheriff  of  Warren  County; 
that  the  money  so  paid  to  it  was  made  by  the 
said  sheriff  upon  lawful  process  issued  from  this 
court  against  Frank  O'Connor  and  Edward  Reid 
for  that  purpose,  and  paid  to  the  defendant  by 
the  said  sherifT;  that  the, said  money  was  re- 
ceived by  the  said  defendant  upon  the  indebted- 
ness to  it  from  said  O'Connor  and  Reid,  and 
that  the  same  did  not  pay  all  their  indebtedness 
to  said  bank,  but  there  was  still  a  balance  due  it 
from  them  which  has  been  paid  since  by  indor- 
se rs.  Deponent  further  says  that  he  is  cashier  of 
the  First  National  Bank,  the  above-named  de- 
fendant, and  that  he  was  cashier  of  said  bank  at  the 
time  the  said  money  was  paid  to  it  by  the  said 
sherifT.     And  further  deponent  said  not." 

The  Court  gave  judgment  for  the  plaintiff  for 
want  of  a  sufficient  affidavit  of  defence.  Defen- 
dant took  this  writ  assigning  for  error,  inter  a/ia, 
this  action  of  the  Court. 

Z>.  /.  Ba/I  (C.  C.  Thompson  with  him),  for 
plaintiff  in  error. 

.  George  H,  Higgins  {O.  C,  Allen  with  him), 
for  defendant  in  error. 

June  28,  1889.  The  Court.  Upon  the  facts 
set  forth  in  the  plaintiff's  statement  and  defen- 
dant's affidavit  of  defence  we  arc  of  opinion  that 
the  plaintiff  is  not  entitled  to  judgment.  The 
plaintiff's  statement  does  not  aver  that  the  de- 
fendant knew  that  Fair  had  bought  the  land  of 
O'Connor  and  Reid  and  paid  the  full  value  of 
it,  and  therefore  he  has  no  right  to  the  inference 
of  such  a  fact  from  the  omission  of  the  defendant 
to  deny  it.  As  the  affidavit  of  defence  avers 
that  the  money  was  received  by  the  bank  upon 
the  indebtedness  to  it  from  O'Connor  and  Reid, 
and  that  it  was  not  sufficient  to  pay  all  of 
said  indebtedness,  and  that  the  balance  of  the  in- 
debtedness was  subsequently  paid  by  indorsers  of 
O'Qonnor  and  Reid,  it  is  difficult  if  not  impos- 
sible to  discover  any  element  of  mala  fides  on  the 
part  of  the  bank  in  receiving  and  retaining  the 
whole  amount  of  the  money  paid  to  them  by  the 
sheriff.  The  bank  held  a  judgment  against  O'Con- 
nor and  Reid  for  $625  to  secure  the  payment  of 
notes  to  that  amount.  Three  hundred  dollars, 
being  for  three  of  the  notes,  had  been  paid  to  the 
bank  byO'Connorand  Reid.  The  plaintiff 'sstate- 
ment  alleges  that  the  I300  **  was  to  apply  on  the 
said  judgment,"  but  it  does  not  allege  that  the 
bank  had  agreed  to  so  apply  it  or  that  O'Con- 
nor and  Reid  had  made  any  such  application  of 
it  when  money  was  paid.  Without  such  an  aver- 
ment the  statement  that  the  I300  **  was  to  apply 


on  the  said  judgment"  is  nothing  more  than  the 
expression  of  the  affiant's  opinion  to  that  effect. 
The  same  is  true  of  the  allegation  that  the  amount 
**  should  have  been  credited  on  said  judgment." 
The  case  then  is,  that,  without  any  averments  of 
a  special  application  of  the  money  paid  to  the 
extinguishment  of  the  judgment  pra  tanto^  by 
either  of  the  parties  to  the  judgment,  the  plain- 
tiff in  the  judgment  having  issued  execution 
thereon  and  sold  the  real  estate  of  the  defendant 
therein,  the  sheriff  voluntarily  paid  to  the  plain- 
tiff out  of  the  proceeds  in  his  hands  a  sum  suffi- 
cient to  satisfy  the  judgment  as  it  stood  of  record. 
This  amount  was  in  excess  of  the  amount  which 
would  have  been  due  if  the  $300  paid  by  the  de- 
fendants in  the  judgment  previously,  had  been 
credited  on  the  judgment  when  paid  or  at  any 
time  after,  but  was  not  enough  to  pay  the  whole 
amount  of  the  indebtedness  due  by  the  defendants 
to  the  plaintiff.  Clearly  as  between  the  defendants 
and  the  bank,  the  latter  had  the  legal,  as  well  as 
the  moral,  right  to  retain  the  whole  amount  of 
the  money  received,  for  it  would  be  no  more 
than  a  debtor  to  the  defendants  for  the  amount 
of  the  excess,  and  this  indebtedness  it  would  have 
a  right  to  apply  to  the  remaining  indebtedness 
due  by  the  defendants  to  the  bank.  Indeed  it 
would  be  a  grave  question  whether  the  bank 
might  not  be  required  to  make  such  application 
by  the  indorsers  of  the  other  paper  held  by  the 
bank.  This  being  so  how  does  it  become  un- 
conscionable for  the  bank  to  retain  the  money? 
The  defendants  in  the  judgment  owed  it  to  the 
t)ank,  and  so  far  as  appears  on  the  record  of  this 
case  they  make  no  objection  to  this  action  of  the 
bank.  If  the  bank  owed  no  duty  to  return  the 
money  to  the  defendants  in  the  judgment  how 
do  they  owe  such  a  duty  to  Fair,  who  claims 
title  to  the  land  under  the  defendants  ?  He  was 
a  voluntary  purchaser  from  the  defendants.  The 
judgment  of  the  bank  was  at  that  time  a  lien  on 
the  property  purchased,  ostensibly  for  its  whole 
amount,  and  Fair  took  the  title  with  full  record 
notice  of  the  judgment  for  its  whole  amount. 

The  bank  owed  him  no  duty  of  information. 
If  he  failed  to  know  of  the  judgment  it  was  his 
own  fault  for  which  he  cannot  hold  the  bank 
responsible  in  any  manne)"  whatever.  He  had 
ample  opportunity  to  intervene  and  assert  any 
rights  he  may  have  had  as  a  purchaser  before  the 
sheriffs  sale,  but  he  did  not  see  fit  to  do  so.  He 
allowed  the  sale  to  proceed  and  the  purchase- 
money  to  be  paid  over  to  the  bank  without  ob- 
jection, and  after  all  this  has  been  done  and  the 
bank  has  simply  received  money  made  by  law- 
ful process  of  execution,  and  which  as  against  its 
judgment  debtors,  the  defendants  in  the  execu- 
tion, it  had  a  perfect  ^ight  to  retain,  he  brings  an 
action  against  the  bank  to  recover  for  himself  the 
money  so  received.     We  know  of  no  principle 
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of  law  or  morals  upon  which  a  recovery  can  be 
had  in  such  circumstances,  and  we  are  referred  to 
no  authority  which  has  ever  sanctioned  it. 

Judgment  reversed,  and  procedendo  awarded. 

Opinion  by  Green,  J.  w.  m.  s.,  jr. 


July  '88,  203.  January  24,  1889. 

Kern  v.  Middleton. 

Equitable    ejectment  —  Fraud  —  Rescission  — 
Evidence, 

When  an  action  of  ejectment  is  brought  to  rescind  an 
executed  contract  for  the  sale  of  real  estate  on  the  ground 
of  fraud,  the  evidence  of  the  fraud  must  be  clear,  precise, 
and  indubitable,  and  must  preponderate  so  greatly  as  to 
satisfy  the  conscience  of  the  Court  that  the  alleged  fraud 
has  been  perpetrated.  If  the  evidence  does  not  come  up 
to  this  standard  it  is  the  duty  of  the  Court  to  withdraw 
the  case  from  the  jury. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Ejectment,  by  Walter  R.  Kern  against  Louis 
M.  Simpson  and  Edwin  Middleton,  for  a  lot  of 
ground  on  the  south  side  of  Spring  Garden 
Street  west  of  Thirty-Seventh  Street  in  the  city 
of  Philadelphia.  Simpson  filed  a  disclaimer  of 
title. 

On  the  trial,  before  Aluson,  P.  J.,  the  facts  of 
the  case  appeared  to  be  as  follows :  In  1883  plain- 
tiff acquired  title  to  the  lot  in  question,  and  put 
the  same  into  the  hands  of  Charles  F.  Hall,  a  real- 
estate  agent,  for  sale.  The  price  asked  was  from 
f6ooo  to  S6500.  In  January,  1884,  Louis  M. 
Simpson  entered  into  some  negotiations  with  Hall 
for  the  purchase  of  the  lot.  The  latter,  according 
to  Simpson's  testimony,  offered  the  lot  as  low  as 
I5500  cash,  but  this  Hall  denied.  On  January 
7,  1884,  Simpson  proposed  to  give  six  liooo 
bonds  of  the  Bankers  and  Merchants*  Telegraph 
Company  in  exchange  for  the  lot.  At  the  same 
time  he  produced  and  exhibited  a  letter  from 
one  Dimmick,  president  of  the  telegraph  com- 
pany in  New  York,  in  answer  to  an  inquiry 
about  the  bonds,  giving  an  address  in  New  York, 
and  stating  that  full  information  as  to  them  could 
there  be  obtained.  This  letter  he  gave  to  Hall, 
telling  him  that  he  could  inform  himself  as  to 
the  bonds  at  that  address.  Simpson  testified 
that  this  letter  stated  among  other  things  that 
the  bonds  were  not  on  the  market  ancj  had  no 
present  market  value,  and  that  they  were  part  of 
an  issue  of  $10,000,000.  Hall  testified  that  he 
did  not  remember  any  such  statements  in  the 
letter.  At  the  request  of  Hall,  Simpson  wrote 
his  offer  on  a  slip  of  paper  as  follows: — 

"I6000.  First  mortgage  six  per  cent.  Bankers  and 
Merchants'  Telegraph  bonds,  for  lot  Spring  Garden  west 
of  37th  Street,  50  by  120,  and  back  strip.    To  be  ac- 


cepted this  week.     L.  M.  Simpson,  January  7, 1884,  187 
Broadway,  New  York." 

At  the  time  these  transactions  took  place  there 
was  in  existence  a  corporation  known  as  The 
Bankers  and  Merchants'  Telegraph  Company, 
having  its  chief  ofl&ce  in  New  York  and  various 
local  corporations  of  the  same  name  in  Penn- 
sylvania and  other  States,  the  lines  of  which 
were  all  leased  by  the  parent  company  in  New 
York.  The  lines  of  the  Pennsylvania  company 
were  subject  to  a  mortgage  of  ^300,000  to  secure 
bonds  for  a  like  sum  which  sold  in  the  market 
for  about  98  per  cent,  of  the  par  value.  The 
property  of  the  parent  company  was  subject  to 
a  mortgage  of  J 1 0,000, 000,  covering,  inter  alia^ 
the  leases  of  the  local  companies.  The  bonds 
secured  by  this  mortgage  were  not  on  the 
market. 

Hall  submitted  Dimmick's  letter  and  Simp- 
son's offer  to  plaintiff  by  whom  it  was  accepted. 
The  transaction  was  thereupon  closed.  Six 
bonds  of  the  New  York  company  were  delivered 
to  Kern  and  a  conveyance  made  to  Simpson  of 
the  lot.  Kern  admitted  that  Dimmick's  letter 
was  handed  to  him  by  Hall  and  that  he  saw  in  it 
the  statement  of  the  address  in  New  York  and 
the  statement  that  he  could  there  write  for  infor- 
mation as  to  the  bonds.  He  also  testified  that 
he  had  made  inquiry  as  to  the  bonds,  but  did  not 
stale  how  or  where. 

On  January  28,  1884,  before  the  delivery  of 
the  deed  to  Simpson,  he  agreed  to  sell  the  lot  to 
his  father-in-law,  Edwin  Middleton,  for  ^5000 
cash,  and  accordingly  subsequently  conveyed  to 
Middleton  for  that  sum. 

Plaintiff  contended  that  he  had  been  deceived 
as  to  the  character  of  the  bonds  given  him,  and 
that  he  had  supposed  he  was  to  receive  the 
bonds  of  the  local  company.  He  testified  that 
several  months  after  the  transaction  the  follow- 
ing conversation  took  place  between  himself  and 
Simpson:  <* I  called  on  Mr.  Simpson  and  said, 
*  Mr.  Simpson,  these  are  not  the  bonds  you  have 
agreed  to  give  me ;  1  find  they  are  of  a  different 
issue  and  I  prefer  to  have  the  lot  or  the  bonds 
agreed  upon.  I  prefer  to  have  the  bonds  origi- 
nally  agreed  upon  or  the  lot.*  He  said  that  is  so, 
but  those  bonds  were  better  than  the  first  mort- 
gage bonds  for  they  covered  the  entire  franchises, 
the  entire  plant  of  the  company.  He  said  it 
was  too  late  to  return  the  lot,  that  he  had  parted 
with  it." 

In  the  spring  of  1884  the  bonds  of  the 
Bankers  and  Merchants'  Telegraph  Company, 
of  New'York,  were  selling  at  81  J§.  In  August 
the  company  failed  and  its  bonds  became  worth- 
less. Simpson  stated  that  he  had  a  conversation 
with  Kern  prior  to  the  failure,  in  the  course  of 
which  Kern  said,  **  Those  bonds  that  you  gave 
me  for  that  lot  were  not  what  I  thought  they 
were,  but  it  makes  no  difference." 
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He  further  testified  to  another  conversation 
with  Kem  after  the  failure  as  follows:  *'He 
said,  *  I  would  like  you  to  give  me  back  my  lot 
and  I  will  give  you  those  bonds.'  1  told  him  I 
couldn't  do  that,  for  I  had  sold  the  lot  to  Mr. 
Middleton.  That  is  the  substance  of  what  oc- 
curred.'* 

As  to  the  first  of  the  above  conversations, 
Simpson  was  corroborated  by  a  bystander,  one 
Dorphly. 

The  theory  of  the  plaintiff  was,  that  the  sale 
by  Simpson  to  Middleton  was  not  bona  fide ^  but 
that  Simpson  had  acted  throughout  as  the  agent 
of  Middleton.  Some  evidence  was  introduced 
upon  this  point. 

The  Court  refused  numerous  points  presented 
by  plaintiff,  and  instructed  the  jury  to  find  for 
defendant,  on  the  ground  that  there  was  no  suf- 
ficient evidence  of  fraud  in  the  transaction. 
Verdict  and  judgment  according^.  Plaintiff 
thereupon  took  this  writ,  assigning  for  error  the 
action  of  the  Court  as  above. 

Hood  Gilpin  {Leonard  R,  Fletcher  mih  him), 
for  the  plaintiff  in  error. 

The  contract  between  Kem  and  Simpson  was 
voidable  on  the  ground  of  fraud. 

PearsoU  v.  Chapin,  44  Pa.  9. 

Hazard  v,  Irwin,  18  Pick.  102. 

Edwards  v.  McLeay,  i  Coop.  308. 

Phipps  V.  Buckman,  30  Pa.  401. 

Small  V.  Atwood,  6  CI.  &  Fin.  232. 

Bigley  v,  Jones,  114  Pa.  St  515. 

Bracken  v.  Miller,  4  W.  &  S.  102. 

Reed*s  Appeal,  10  Casey,  209. 

Houseman  v.  Building  Association,  31  Smith,  256. 

Miles  V.  Lewis,  19  Weekly  Notes,  262. 
The  question  should  have  gone  to  the  jury  as 
to  whether  Middleton  occupied  the  position  of  a 
bona  fide  holder  for  value. 

Lowe  V,  Dalrymple,  117  Pa.  St.  564. 

Bredin  v,  Bredin,  3  Id.  81. 

Gibbs  V,  Neely,  7  W.  305. 

Rogers  v.  Hall,  4  Id.  361. 

Drakers  v.  Temple,  41  Pa.  St.  234. 

Confer  v.  McNeal,  74  Id.  112. 

MacKinley  v.  McGregor,  3  Wh.  397, 

Brraks  v,  Heise,  84  Pa.  St.  246. 

McDowell  V,  Rissell,  37  Id.  164. 

Crawford  v,  Ritler,  i  Penny.  33. 
George  L,  Crawford  (  George  Af,  Dallas  and 
Robert  B.  McGrath  with  him),  for  defendant  in 
error. 

There  was  no  evidence  of  fraud  to  go  to  the 
jury. 

Morton  v.  Weaver,  3  Out.  47. 

Mead  v.  Conroe,  3  Amer.  220. 

February  4, 1889.  The  Court.  This  writ  of 
ejectment  must  be  regarded  as  the  equivalent  of 
a  bill  in  equity  to  rescind,  and  is  governed  by 
the  same  principles,  llie  contract  has  been 
fully  executed,  the  deed  delivered,  and  the  pur- 
chase-money or  consideration  paid.  In  such 
case  it  is  not  sufficient  to  show  that  there  was 
some  evidence  of  fraud,  by  means  of  which  the 


plaintiff  was  overreached  in  the  transaction ;  nor 
is  it  perhaps  a  question  of  the  weight  of  evi- 
dence. A  Chancellor  will  never  rescind  an 
executed  contract  merely  because  the  scales  in- 
cline slighdy  in  favor  of  the  plaintiff;  the  pre- 
ponderance must  be  so  great  as  to  satisfy  his 
conscience  that  the  alleged  fraud  has  been  com- 
mitted. The  evidence  to  set  aside  a  deed  must 
be  clear,  precise,  and  indubitable.  This  has 
been  said  so  often  that  we  may  well  be  excused 
citing  th6  cases. 

The  evidence  in  the  case,  so  far  from  measur- 
ing up  to  this  standard,  is  vague  and  unsatisfac- 
tory. It  was  so  slight  that  the  learned  and  careful 
Judge  of  the  Court  below  declined  to  submit  it 
to  the  jury.  It  is  true  the  bonds  accepted  by  the 
plaintiff  did  not  prove  as  valuable  as  he  perhaps 
expected,  and  he  may  have  made  a  bad  bargain 
in  exchanging  his  land  for  them,  but  we  see  no 
such  fraud  in  the  transaction  as  entitles  him  to 
rescind. 

We  need  not  discuss  the  rulings  of  the  Court 
below  upon  the  plaintiff's  points.  The  plaintiff 
had  no  facts  to  which  his  points  could  attach 
themselves. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 


Jan.  '89,  257,  April  12,  1889. 

Kern  v.  Simpson. 

Fraud-^Deceit — Evidence. 

In  an  action  of  deceit  an  actual  intent  on  the  part  of  de- 
fendant to  defraud  must  be  proved.  There  can  be  no  such 
thing  as  constructive  deceit. 

The  evidence  in  this  case  held  insufficient  to  sustain  an 
action  of  deceit  for  an  alleged  false  and  fraudulent  repre- 
sentation as  to  certain  bonds  given  by  defendant  to  plaintiff 
as  the  purchase-money  of  real  estate. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  William  H.  Kem  against  Louis  M. 
Simpson,  for  deceit.     Plea,  *'not  guilty." 

On  the  trial,  before  Gordon,  J.,  the  facts  de- 
veloped by  the  plaintiff's  evidence  were  substan- 
tially those  set  forth  in  the  preceding  case  of 
Kem  V,  Middleton.  The  action  was  brought  to 
recover  datnages  for  an  alleged  false  representa- 
tion by  defendant  as  to  the  character  of  the  bonds 
given  by  him  to  the  plaintiff. 

At  the  close  of  plaintiff's  case  the  defendant 
moved  for  a  compulsory  nonsuit,  which  the  Court 
granted,  delivering  the  following  opinion : — 

"This  is  an  action  on  the  case  for  deceit — mak- 
ing certain  false  and  fraudulent  representations 
in  connection  with  the  sale  of  real  estate  with  an 
intent  to  defraud  the  plaintiff.  Of  course,  the  gist 
of  such  an  action  is  the  intent  to  defraud.  As 
was  said  by  Judge  Gibson  in  a  leading  case  on 
the  subject :  *  A  constructive  deceit  is  a  new  thing 
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under  the  sun.'  There  can  be  no  such  thing  as 
a  constructive  deceit.  It  is  either  deceit,  or  it  is 
not ;  and  if  a  deceit,  the  vital  element  is  that  of 
an  intention  to  defraud. 

**  Keeping  that  principle  of  law  in  mind  as  the 
ruling  principle  of  this  cause,  the  evidence  shows 
simply  this :  That  the  plaintiff  had  a  plot  of 
ground  in  West  Philadelphia  to  sell;  he  employed 
as  his  agent  a  person  named  Hall,  who  brought 
to  the  plaintiff  the  slip  of  paper  which  the  plain- 
tiff received.  It  was  signed,  apparently,  by  L. 
M.  Simpson,  and  was  on  its  face  a  proposition  to 
exchange  $6000  first  mortgage  bonds  of  the 
Bankers  and  Merchants'  Telegraph  Company  for 
the  lot  of  ground. 

**  It  is  also  undoubtedly  in  evidence  that  at  the 
same  time  the  plaintiff  was  given  a  further  commu- 
nication, which  he  says  he  never  read,  and  which 
also*  was  from  the  defendant  upon  the  same  sub- 
ject-matter. The  plaintiff  never  had  any  con- 
versation with  the  defendant,  and  there  is  no 
testimony  in  the  case  of  any  further  declaration, 
or  pretence,  or  acts  by  the  defendant,  from  which 
anything  can  be  inferred  or  proven  as  to  his  in- 
tent. The  only  other  instance  in  which  the 
defendant  appeared  was  subsequently,  when  the 
plaintiff  had  executed  a  deed  ready  for  delivery. 
Then  the  defendant  comes  to  the  office  of  the 
plaintiff,  and  presents  to  him  the  six  bonds  which 
are  in  evidence,  which  are  indorsed  in  legible 
characters,  and  the  nature  of  which  is  proclaimed 
by  their  indorsement.  He  hands  them  to  the 
plaintiff,  a  man  of  intelligence,  who  was  thereby 
enabled  to  advise  himself  fully  of  exactly  what 
the  bonds  were.  He  received  them,  and  he  de- 
livered the  deed  ;  and  whatever  right  of  action 
he  may  have  had  for  deceit  culminated  then.  Up 
to  that  point  all  the  facts  were  done,  all  the  de- 
clarations made  which  constituted,  if  they  con- 
stituted at  all,  a  deceit  which  was  actionable. 

<*  [I  do  not  see  in  all  this  testimony  a  scintilla 
of  evidence  from  which  an  intent  to  defraud  can 
be  found.  That  which  the  defendant  gave  he 
gave  openly.  Its  character  was  proclaimed  by 
the  indorsement ;  and  this  plaintiff  was  enabled 
fully  to  advise  himself  of  everything  relating  to 
these  bonds.] 

**  Moreover,  there  is  no  evidence  of  any  de- 
claration by  the  defendant  at  any  time  prior  or 
subsequent  to  the  delivery  of  the  deed,  which 
shows  that  he  did  not  believe  that  those  bonds 
were  first  mortgage  bonds,  which,  in  fact,  by  the 
evidence  in  this  case,  they  were  to  some  extent; 
because  the  evidence  is  that  divisional  bonds 
were  a  first  mortgage  bond  upon  certain  of  the 
property,  and  did  not  cover  other  of  the  pro- 
perty, and  that  the  bonds  delivered  were  second 
mortgage  bonds  as  to  some  of  the  property,  and 
first  mortgage  bonds  as  to  other  of  the  property 
«<  We  therefore  have  a  case  in  which  there  was 
nothing  done  by  the  defendant  which  could  have 


deceived  a  person  who  was  put  upon  his  guard  at 
all  points  as  to  what  he  was  receiving. 

**As  to  Mr.  Simpson's  declaration  subsequent 
to  the  consummation  of  this  transaction,  to  my 
mind  it  does  nothing  more  than  show,  taking  it 
to  be  true  in  every  respect,  that  he  did  believe 
that  he  was  giving  this  plaintiff  a  better  security 
than  that  which  the  plaintiff  thought  he  ought  to 
receive. 

**  Now,  there  is  an  absence  of  testimony  in  this 
case  to  which  a  Judge  cannot  close  his  eyes.  Mr. 
Hall  was  in  Court — the  person  to  whom  this  de-  . 
fendant  made  every  declaration  that  was  made 
respecting  this  transaction.  He  was  called  at  the 
end  of  the  proceedings  yesterday,  and  was  with- 
drawn from  the  stand.  Presumably  he  is  in 
Court  now.  He  was  the  agent  of  this  plaintiff. 
There  is  no  evidence  that  he  was  the  agent  of  the 
defendant.  He  has  full  knowledge  of  anything 
which  the  defendant  said.  He  is  not  called.  The 
presumption,  therefore,  is  that  nothing  was  said 
by  the  defendant  to  this  agent  which  would  show 
an  intent  to  defraud.  On  the  other  hand,  the 
legal  presumption  is,  that  if  there  were  any  de- 
clarations made,  they  were  such  as  would  have 
shown  the  entire  integrity  of  the  defendant's 
conduct. 

**I  may  also  say  that  I  do  not  see  any  proof 
of  damage  in  this  case.  There  is  no  competent 
proof  to  show  that  these  bonds,  at  the  time  they 
were  delivered,  were  not  worth  as  much  as  what 
are  termed  the  first  mortgage  bonds. 

'*I  am  not  with  the  defendant  in  his  proposi- 
tion respecting  the  pendency  of  the  ejectment 
suit.  It  is  unnecessary,  however,  to  discuss  that 
as  it  does  not  influence  my  mind  in  the  decision 
which  I  am  about  to  make. 

**  On  the  whole  case  I  do  not  see  any  proof  of 
an  intent  to  defraud,  or  any  testimony  sufficient 
to  maintain  an  action  for  deceit.  For  these 
reasons  I  shall  therefore  grant  the  motion  of  de- 
fendant's counsel  and  enter  a  nonsuit  in  the 
cause." 

The  Court  in  banc  subsequently  refused  to 
take  off  the  judgment  of  nonsuit,  whereupon 
plaintiff  took  this  writ,  assigning  for  error  the 
refusal  of  the  Court  to  take  off  the  nonsuit. 

Hood  Gilpin  {Leonard R,  Fletcher  with  him), 
for  plaintiff  in  error. 

George  Z.  Crawford^  George  M,  Dallas,  and 
Robert  H,  McGrath,  for  defendant  in  error, 
made  no  oral  argument,  citing  in  their  brief — 
Cox  V.  Highley,  100  Pa.  St.  252. 

April  29,  1889.  The  Court.  The  reasons 
given  by  the  learned  Judge  of  the  Court  below 
for  entering  a  nonsuit  in  this  case  are  so  satis- 
factory that  a  discussion  of  it  here  is  unneces- 
sary. 

Judgmeht  affirmed. 

Per  Curiam.  l.  l.,  jr. 
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July  >SS,  2$.  January  l6,  1889. 

Siemens  Regenerative  Gas  Lamp  Com- 
pany v«  Horstmann  &  Sons. 

Principal  and  agent  — Agency — Evidence  of — 
Contract 

An  agent  of  a  gas  lamp  company  offered  in  writing  on 
the  company's  leiier-head  to  introduce  the  lamps  into  a 
certain  manufacturing  establishment,  and  if  within  a 
year  they  did  not  answer  the  purpose  to  buy  them  back 
at  half  the  cost.  The  Jetter  was  siened  **  General 
Agent."  The  offer  was  accepted  and  the  lamps  intro- 
duced. A  letter  from  the  president  of  the  company  was 
afterwards  received  by  the  purchasers,  asking  that  the 
company  should  have  the  privilege  of  inspecting  the 
lamps  from  time  to  time,  so  as  to  keep  them  in  order. 
Up  to  within  a  month  of  the  foregoing  proposal  it  was 
conceded  that  the  agent  was  practically  the  representa- 
tive of  the  company,  and  that  no  notice  had  been  given 
to  the  public  of  his  withdrawal  from  that  position.  Be- 
fore the  expiration  of  the  year  the  purchasers  desired  the 
lamps  removed,  claiming  thnt  they  were  unsatisfactory, 
and  demanded  back  half  the  price  paid.  The  company 
refused  to  comply,  and  denied  the  authority  of  the  agent 
to  epter  into  the  above  agreement,  whereupon  suit  was 
brought  upon  the  agent's  proposal : 

Heldy  that  there  was  evidence  of  the  authority  of  the 
agent  to  go  to  the  jury. 

Held^  further,  that  as  the  company  defendant  had  had 
the  benefit  of  the  contract,  they  could  not  repudiate  the 
authority  of  the  agent  who  made  it. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  William  H.  Horstmann  &  Sons 
against  the  Siemens  Regenerative  Gas  Lamp 
Company,  upon  a  certain  contract  entered  into 
with  plaintiff  by  J.  W.  Baker,  agent  for  the  com- 
pany defendant. 

On  the  trial,  before  Finletter,  P.  J.,  the 
facts  appeared  to  be  as  follows :  In  December, 
1884,  Baker  was  acting  as  an  agent  for  the  sale 
of  defendant's  lamps,  having  a  separate  office 
from  defendant.  In  pursuance  of  some  con- 
versation with  plaintiffs,  Baker,  on  December  22, 
1884,  made  to  plaintiffs  a  written  proposal  to 
introduce  the  lamps  into  plaintiffs'  manufacturing 
establishment  at  a  fixed  price.  The  proposal 
was  signed  by  Baker  as  **  general  agent."  In 
pursuance  of  further  conversation  with  plaintiffs, 
Baker,  on  January  5,  1885,  wrote  to  them  the 
letter  following,  incorrectly  dated  *'  1884"  : — 
Philadelphia,  January  5,  1884. 
Messrs.  Horstmann  &  Sons. 

Gentlemen — If  you  put  the  Siemens  burners  in  the 
mill  and  store,  and  after  using  them  for  one  year,  you  find 
they  do  not  answer  your  purpose,  or  that  they  get  out  of 
order,  I  will  purchase  them  back  from  you  at  one-half  the 
price  they  cost  you  in  putting  them  in. 

Respectfully, 

J.  W.  Baker, 

91 8  Filbert.  GenertU  Agent, 

Defendant  objected  to  the  admission  of  the 
above  letter  in  evidence  on  behalf  of  the  plain- 


tiffs. Objection  overruled.  Evidence  admitted. 
Exception.     (First  assignment  of  error.) 

Plaintiffs  having  agreed  to  this  proposition, 
the  lamps  were  introduced  and  were  paid  for  by 
checks  drawn  to  the  order  of  the  company  de- 
fendant. The  receipts  for  the  checks  were  signed 
by  the  company. 

Subsequently  plaintiHis  received  the  following 
communication  from  the  company  defendant: — 

Messrs.  Horstmann  &  Son,  Philadelphia. 

Gentlemen— We  are  desirous  that  our  Siemens  lamp* 
shall,  at  all  times,  ht  in  proper  working  order,  and  give 
perfect  satisfaction.  With  this  object  in  view  an  eniploy6 
of  this  company  will  make  regular  calls  for  the  purpose  of 
examining  the  lamps,  and  when  necessary  place  them  in 
good  order. 

Please  accord  to  him  the  privilege  of  inspection.  Should 
anything  occur  in  the  meantime  requiring  prompt  attention, 
please  notify  us  at  once.    Yours  truly, 

E.  Stein,  Manager, 

Before  the  expiration  of  the  year  plaintiffs 
claimed  that  the  lights  were  not  satisfactory,  and 
requested  the  company  defendant  to  purchase 
them  back  again  as  per  the  letter  of  January  5 , 
1884.  To  this  request  the  following  reply  was 
made: — 

Mr.  Clarkson,  care,  Horstmann  Bros.,  City. 

Dear  Sir — Mr.  Baker  called  here  to-day,  and  from 
his  explanation  regarding  the  purchase  of  the  Siemens 
lamps,  we  do  not  feel  inclined  to  interfere  in  this  matter. 
Mr.  Baker  claimed  that  his  agreement  with  you  was  to 
satisfy  you  as  to  the  durability  of  the  lamp ;  that  you  were 
not  sure  on  that  point  when  you  purchased  it.  In  refer- 
ring to  the  statement  that  you  made,  that  you  desired 
first  to  have  a  lamp  placed  in  order  to  test  it,  and  that  he 
insisted  they  should  all  be  placed  at  once,  he  claims  that 
you  are  mistaken  on  that  |X)int,  for  the  lamp  was  put  up 
on  trial,  and  that  it  was  perfectly  satisfactory,  afterwards 
the  order  was  given  for  the  rest  of  them.  We  are  very 
sorry  that,  after  continuing  in  the  use  of  the  lamps  with 
apparently  satisfactory  results  for  nearly  ten  months,  you 
so  suddenly  conclude  ihey  are  not  what  you  want. 
We  remain,  very  truly, 

E.  Stein,  Pres, 

The  present  suit  was  then  brought. 

It  was  in  evidence  that  up  to  December,  1884, 
the  sole  management  of  the  company  had  rested 
with  Baker,  who  was  **  practically  the  repre- 
sentative of  the  company."  It  was  further  in 
evidence  that  no  ^notice  had  ever  been  given  to 
the  public  that  Baker  had  ceased  to  hold  this 
position  as  manager  and  practical  representative 
of  the  company.  It  was  also  in  evidence  that 
Baker  advertised  himself  as  **  General  Agent" 
for  the  company,  using  as  part  of  his  advertise- 
ment a  wood-cut  furnished  by  the  company,  and 
that  these  facts  were  known  to  the  secretary  and 
treasurer.  All  of  the  correspondence  between 
Baker  and  the  plaintiffs  was  written  on  paper 
bearing  the  letter  head  and  address  of  the  defen- 
dant company. 

Defendant  requested  the  Court  to  charge  1 
inter  alia,  as  follows:^ 
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(i)  In  this  case  the  plaintiffs  cannot  recover 
without  showing  affirmatively  that  J.  W.  Baker 
was  authorized  by  the  defendant  to  make  for  it 
such  a  contract  as  that  sued  on.  There  is  no  such 
evidence  and  therefore  your  verdict  must  be  for 
defendant.  Refused,  (Second  assignment  of 
error. ) 

(2)  The  construction  of  the  contract  sued 
upon  in  this  case  is  for  the  Court,  and  I  instruct 
you  that  it  does  not  bind  the  Siemens  Regenera- 
tive Gas  Lamp  Company,  the  sole  defendant  in 
this  case,  and  therefore  your  verdict  should  be 
for  the  defendant.  Refused.  (Third  assign- 
ment of  error.) 

The  Court  charged  the  jury  as  follows :  '*  As 
a  general  thing  an  agent  for  the  sale  of  goods  is 
authorized  to  make  the  terms  of  sale.  In  this 
case  it  is  not  denied  that  Baker  was  the  agent  of 
the  defendants  to  make  the  sale.  It  is  for  the 
jury  to  say  from  the  evidence  he  had  the  au- 
thority to  make  the  terms  of  this  sale ;  and  if 
you  believe  he  had  the  plaintiffs  are  entitled  to  a 
verdict  for  the  amount  claimed,  with  interest. 
(Fourth  assignment  of  error.) 

Verdict  and  judgment  for  the  plaintiffs  for 
J304.88.  .  Whereupon  defendant  took  this 
writ,  assigning  for  error  the  admission  of  the 
above  evidence,  the  answers  to  the  points,  and 
the  charge  of  the  Court  as  above. 

Silas  W.  Pettit  (John  R.  Read  with  him),  for 
the  plaintiff  in  error. 

It  is  true  that  Baker,  the  salesman,  wrote 
under  his  name  **Gen.  Agt.,"  but  such  asser- 
tion was  no  evidence  of  the  fact. 

The  fact  of  agency  cannot  be  proven  by  the 
declarations  of  the  alleged  agent,  nor  by  his  acts 
done  without  the  knowledge  or  authority  of  the 
principal. 

Telephone  Co.  v,  Thompson,  112  Pa.  St.  118. 
Whiting  V,  Lake,  91  Id.  349. 

And  even  if  it  was  evidence*  that  he  was  a  gen- 
eral agent  it  was  competent  for  the  defendant  to 
rebut  the  presumption  and  to  prove  the  precise 
extent  of  his  authority.  The  agent  can  only 
bind  his  principal  within  the  scope  of  his  au- 
thority. 

Telephone  Co.  v,  Thompson,  supra. 

There  is  no  other  evidence  of  agency.  The 
agreement  of  Baker  was  a  personal  one. 

N.  Dubois  Miller  {John  Spar  hawk  y  Jr.^  with 
him),  for  defendants  in  error. 

The  question  of  agency  was  properly  sul> 
mitted  to  the  jury. 

Schuchardt  v,  Allen,  I  Wall.  359. 
Deeringz'.  Thorn,  29  Minn.  120. 
Oster  V,  Mickley,  35  Minn.  245. 

January  28,  1889.  The  Court.  The  ques- 
tion here  is  whether  J.  W.  Baker  was  such  an 
agent  of  the  company  as  authorized  him  to  bind 
it  by  his  letter  of  January  5,  1884,  addressed  to 
the  plaintiffs  below,  by  which  he  offered  to  put 


the  Siemens  burners  in  their  mill,  with  the 
agreement  that  if  **  after  using  them  for  one  year 
you  find  they  do  not  answer  your  purpose,  or 
that  they  get  out  of  order,  I  will  purchase  them 
back  from  you  at  one-half  the  price  they  cost  you 
in  putting  them  in."  This  letter  was  signed  by 
Baker  as  the  general  agent.  The  plaintiffs  below 
accepted  the  offer,  had  the  burners  put  in  their 
mill  upon  the  faith  of  it,  and  after  a  trial  of  them 
for  several  months  notified  the  defendant  to  take 
them  out  as  they  were  not  satisfactory.  The 
company  declined  to  take  them  back  at  half  the 
cost,  upon  the  ground  that  Baker  had  no  au- 
thority to  make  such  a  contract,  and  was  not  in 
fact  the  general  agent  of  the  lamp  company. 
The  jury  have  found  the  agency  and  the  com- 
pany are  bound  by  such  finding  if  there  was 
sufficient  evidence  upon  this  question  to  submit 
to  them.  We  think  there  was  not  only  enough 
evidence  to  take  the  case  to  the  jury  but  also  to 
justify  their  verdict.  Without  specifying  it  in 
detail  we  may  refer  to  the  letter  of  E.  Stein,  the 
President,  to  the  plaintiffs,  which  to  some  ex- 
tent, at  least,  recognizes  Baker's  agency.  Aside 
from  this  the  defendant  company  have  had  the 
benefit  of  the  contract,  and  they  cannot  now 
repudiate  the  authority  of  the  agent  who  made 
it.     This  is  familiar  law. 

Judgment  affirmed. 

Per  Curiam.  '       l.  l.,  jr. 


Common  l^kas. 


C.  P.  No.  2.  August,  1889, 

Queen  City  Suspender  Company  v. 

Adamson  et  al. 

Set-off -^Against  what  claims  set-off  may  be  al- 
lowed-^ Money  received  in  a  fiduciary  capacity 
—  What  constitutes  a  fiduciary  relation — Suit 
for  the  proceeds  of  a  note  sent  to  the  defendant 
to  be  discounted  for  the  plaintiff -^  Moneys  re- 
ceived by  a  merchant  without  instruction  as  to 
their  disposition, 
Sur  rule  for  a  new  trial. 
All  of  the  facts  appear  in  the  opihion  of  the 

Court. 

Rudolph  M,  Schick,  for  the  rule. 
Elias  F,  Smithers,  contra. 

August  20,  1889.  The  Court.  This  was  an 
action  of  assumpsit  for  the  proceeds  of  a  promis- 
sory not^,  discounted  for  the  plaintiff  through 
the  efforts  of  the  defendants,  in  which  action 
there  was  filed  a  plea  of  set-off.  In  the  early 
part  of  1884  the  defendants,  who  were  mer- 
chants, were  creditors  of  the  plaintiff  for  goods 
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sold  and  delivered  in  the  sum  of  $1322.86,  and 
on  account  of  this  amount  had  received  promis- 
sory notes  as  follows :  One  for  J860.54,  due 
February  25,  1884 ;  one  for  {202.09,  dated  Jan- 
uary 19,  1884,  at  ninety  days,  and  one  Jot 
|i  13.27,  dated  February  6,  1884,  at  ninety 
days. 

February  19,  1884,  the  defendants  received 
the  following  letter : — 

«'  Cincinnati,  Feb.  18,  1884. 
Messrs.  Jos.  Adamson  &  Co. : 

Gentlemen :  Inclosed  I  hand  note  dated  Feb- 
ruary II,  for  liooo,  indorsed  by  B.  W.  Sowles, 
of  Urbana,  Ohio.  He  is  the  father  of  our  C. 
W.  Sowles,  and  is  worth  seventy  to  eighty  thous- 
and dollars  in  real  estate  in  the  city  of  Urbana, 
without  a  dollar  of  incumbrance  on  it,  and  does 
not  owe  a  dollar  in  the  world ;  his  name  is  **  gilt 
edge,"  is  better  than  a  mercantile  name,  because 
his  financial  strength  is  not  weakened  by  large 
liabilities,  as  he  indorses  for  nobody  but  his  son, 
we  use  this  paper  in  the  banks  here  at  the  very 
lowest  rates  of  interest  without  question,  but 
with  the  flood  on  our  city  it  is  impossible  to  use 
paper  here  if  it  had  Vanderbilt's  name  on  it ;  the 
banks  here  are  compelled  to  renew  all  of  our 
merchants*  paper,  so  cannot  take  any  new  at 
present.  Will  you  please  get  this  discounted  for 
us  in  your  city,  and  wire  us,  at  our  expense, 
what  the  proceeds  will  be.  Bradstreet  rates  Mr. 
Sowles  fifty  to  seventy-five  thousand  dollars ;  see 
their  book.  If  you  will  do  this  will  greatly 
oblige, 

Yours  very  truly, 

Benj.  C.  Smith,'  V.  P." 

Inclosed  in  this  letter  was  a  promissory  note 
for  $1000,  drawn  by  the  plaintiff  to  the  order  of 
D.  W.  Sowles,  and  indorsed  by  him,  dated  Feb- 
ruary II,  1884.  The  defendants  indorsed  the 
note  and  got  it  discounted,  receiving  as  pro- 
ceeds, February  19,  I986.  They  then  sent  a 
telegram  to  the  plaintiff,  telling  what  were  the 
proceeds,  and  saying  in  effect  that  they  would 
apply  part  of  the  sum  to  the  payment  of  the  note 
for  I860.54,  and  would  send  a  check  for  the  bal- 
ance. They  also  wrote  a  letter  to  the  plaintiff, 
setting  forth  substantially  the  same  facts  and  in- 
closing a  check  for  |i 25.46.  The  plaintiff  re- 
turned the  check  in  a  letter  dated  February  25, 
1884,  saying:  *'  We  return  herewith  your  check 
for  one  hundred  and  twenty-five  dollars  and 
forty-six  cents,  as  we  do  not  propose  to  accept  of 
any  such  an  arrangement ;  we  offered  the  money 
at  bank  to-day  and  demanded  our  note,  it  was 
not  there." 

The  notes  for  ^202. 09  and  $113.27  were  paid 
at  maturity.  The  plaintiff  company  subse- 
quently went  into  the  hands  of  receivers,  who 
paid  the  defendants  dividends  of  1 1.97  and 
$2.57.    Suit  was  brought  March  19,  1884.    The 


Court  instructed  the  jury  that  the  defendants 
were  entitled  to  set  off  the  amount  of  the  note 
for  I860. 5 4,  and  there  being  no  dispute  as  to 
these  facts  instructed  them  further  that  upon  the 
evidence  their  verdict  should  be  for  the  defend- 
ants for  $26. 96.  The  jury  found  a  verdict  in  ac- 
cordance with  this  instruction.  The  plaintiff 
moves  for  a  new  trial,  upon  the  ground  that  the 
Court  erred  in  so  instructing  them. 

The  sole  question  raised  is  as  to  whether  or  not 
the  defendants  are  entitled  to  set  off  against  the 
proceeds  of  the  note  discounted  for  the  plaintiff 
the  amount  of  the  debt  due  to  them  from  the 
plaintiff. 

It  is  contended  on  the  part  of  the  latter  that 
the  note  was  received  by  the  defendants  as  agents 
or  trustees,  and  that,  therefore,  they  held  the 
proceeds  in  a  fiduciary  relation,  in  consequence 
of  which,  under  the  principle  maintained  in 
Tagg  V.  Bowman  (3  Out.  376,  and  12  Id.  273), 
and  other  cases,  there  can  be  no  set-off.  There 
have  been  a  number  of  cases  in  Pennsylvania 
holding  that  where  money  has  been  received  in 
a  fiduciary  capacity  and  suft  has  been  brought  for 
its  recovery,  the  defendant  cannot  set  off  a  debt 
due  to  him  by  the  plaintiff.  They  seem,  how- 
ever,  to  have  all  of  them  been  cases  in  which 
either  a  specific  duty  in  regard  to  the  disposi- 
tion of  the  moneys  was  imposed  by  the  terms  of 
their  acceptance,  or  such  a  duty  was  necessarily 
inferred  from  the  relation  between  the  parties. 

Thus  in  Tagg  v.  Bowman  the  plaintiff  ap- 
pointed the  defendant  his  attorney  in  fact  to  col- 
lect certain  rents,  and  out  of  them  to  pay  first, 
taxes  and  water-rents,  then  the  interest  on  two 
successive  mortgages,  then  the  interest  on  a 
mortgage  to  the  defendant,  and  the  balance  to 
pay  over  to  the  plaintiff.  The  defendant  col- 
lected the  rents,  but  did  not  apply  them  to  the 
payment  of  the  water-rent  and  taxes,  nor  to  the 
interest  on  the  two  mortgages,  but  in  a  suit  for 
them  claimed  to  set  off  the  amount  due  him  upon 
a  judgnient  upon  the  bond  accompanying  the 
mortgage  held  by  him.  The  set-off  was  not  al- 
lowed, upon  the  ground  that  the  defendant,  in 
accepting  the  letter  of  attorney,  had  assented  to 
the  terms  imposed  by  it,  and  had  assumed  an  ob- 
ligation to  distribute  the  moneys  in  accordance 
with  the  specific  trust  contained  in  it.  The  de- 
cision is  based  upon  the  theory  of  an  implied 
agreement  to  waive  the  set-off.  The  Court  say : 
"  The  receipt  of  money  by  one  person  from 
another,  to  be  applied  to  a  specific  purpose,  im- 
plies an  agreement  upon  the  part  of  the  former 
not  to  apply  it  to  any  other  use,  and,  of  course, 
not  to  his  own,  by  pleading  a  set-off." 

In  Simpson  v.  Pinkerton  (38  Leg.  Intell.  303) 
it  was  held  that  an  attorney-at-law,  employed  to 
collect  a  claim,  cannot,  as  against  the  amount  col- 
lected, set  off  an  antecedent  debt  due  to  him  from 
his  client.    The  duties  of  an  attorney-at-law  are 
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incident  to  the  office  which  he  holds.  They  are 
clearly  defined,  and  require  him,  when  moneys 
have  been  collected,  to  pay  them  over  promptly 
to  the  client  to  whom  they  belong.  He  receives 
compensation  for  the  performance  of  these  du- 
ties. The  trust  upon  which  he  receives  the 
moneys  is  as  specific,  therefore,  as  though  it  was 
defined  in  writing  in  each  case  in  which  his  ser- 
vices are  required. 

In  like  manner  an  officer  of  a  corporation  who 
has  collected  its  moneys,  cannot,  in  a  suit  for 
them,  set  off  a  debt  to  him  from  it  because  of 
the  duty  which  arises  from  his  official  relation  to 
it.  (Turnpike  Co.  v.  Watson,  i  Rawle,  330 ; 
Smuller  v.  Canal  Co.,  i  Wright,  68.)  Does  the 
principle  upheld  in  these  cases  determine  the  one 
before  us?  It  certainly  cannot  be  claimed  that 
a  duty  was  imposed  upon  the  defendants  here  be- 
cause of  any  relations  existing  between  the  par- 
ties. The  defendants  were  the  creditors  of  the 
plaintiff,  and  nothing  more.  They  were  mer- 
chants who  sold  goods,  and  not  bankers.  There 
is  no  evidence  to  show  that  they  ever  before  got 
a  note  discounted.  They  received  no  compen- 
sation for  any  supposed  service,  and,  in  fact,  in 
discounting  the  note,  incurred  a  liability,  since 
they  indorsed  it  themselves,  and  might  have  been 
compelled  to  pay  it  at  maturity.  If,  therefore, 
there  is  any  obligation  upon  the  defendants  to 
dispose  of  the  proceeds  in  a  specific  way,  such  as 
would  prevent  them  from  claiming  a  set-off,  it 
must  be  because  of  their  acceptance  of  the  note 
upon  the  terms  of  the  letter  of  February  18, 
1884.  What  are  the  directions  contained  in  that 
letter?  The  defendants  were  creditors.  There 
was  a  note  coming  due  in  seven  days,  and  the 
proceeds  of  the  note  sent  to  be  discounted  would 
just  about  pay  this  note  and  the  unsettled  balance 
of  the  book  account  for  which  no  notes  had  been 
given.  Under  the  circumstances,  the  plaintiff 
writes  that  there  was  a  flood  in  the  city  of  Cin- 
cinnati ;  that  it  was  impossible  to  use  paper 
there,  and  that  the  banks  there  were  compelled 
to  *'  renew  all  our  merchants'  paper."  Then 
follows  the  direction,  which  is  :  *  *  Will  you  please 
get  this  discounted  for  us  in  your  city,  and  wire 
us,  at  our  expense,  what  the  proceeds  will  be." 
There  is  no  request  that  the  proceeds  be  dis- 
posed of  in  any  particular  way,  and  the  infer- 
ence, from  the  fact  that  directions  were  given  to 
telegraph  the  amount  of  them,  rather  is  that  no 
such  request  was  intended.  From  the  facts 
stated  in  the  letter  and  its  language,  and  from 
the  existing  condition  of  the  accounts  between 
the  parties  known  to  both  of  them,  it  would  seem 
to  be  a  justifiable  inference  upon  the  part  of  the 
defendants  that  the  plaintiff  intended  to  provide 
for  the  note  coming  due.  At  all  events,  what  is 
there  in  the  letter  which  imposes  a  duty  or  obli- 
gation upon  the  defendants  otherwise?  The 
plaintiff  relies  upon  the  words  "  for  us,"  but 


these  words  convey  no  such  implication  when  we 
consider  that  they  might  have  been  used  in  either 
event.  If  the  purpose  had  been  expressed  to 
apply  the  money  to  the  payment  of  the  note 
coming  due  it  would  still  have  been  •*  for  us." 
These  words  seem  rather  to  refer  to  the  trouble 
imposed  upon  the  defendants,  to  the  act  itself, 
than  to  be  a  direction  as  to  the  disposition  of  the 
proceeds  resulting  from  the  act.  If  the  plaintiff 
had  written  **  here  is  our  check,"  and  inclosed  a 
check  for  the  sum  of  ^looo,  would  any  one  have 
doubted  that,  in  a  suit  for  its  recovery,  a  set-off 
would  be  permitted  ?  How  does  this  differ,  ex- 
cept in  the  fact  that. in  one  case  the  money  would 
have  been  already  raised,  and  in  the  other  it  was 
to  be  raised.  It  is  difficult  to  draw  any  distinc- 
tion between  money  sent  and  property,  such  as  a 
note,  sent  to  be  converted  into  money.  How 
then  can  there  be  a  greater  duty  imposed  where 
property  is  forwarded  to  be  converted  into 
money  **  for  us,"  than  where  money  is  received 
known  to  belong  to  the  plaintiff?  This  letter 
is  in  effect  a  request  to  the  defendants  to  raise 
money,  and  the  reason  for  the  request  is  given 
in  the  existence  of  a  flood  preventing  the  money 
from  being  secured  in  Cincinnati. 

In  the  case  of  Rose  v.  Hart  (2  Smith's  Leading 
Cases,  315)  GiBBS,  C.  J.,  says:  **We  think, 
therefore,  this  shows  that  the  Legislature  meant 
such  credits  only  as  must  in  their  nature  ter- 
minate in  debts ;  as  where  a  debt  is  due  from 
one  party,  and  credit  given  by  him,  on  the  other 
hand,  for  a  sum  of  money  payable  at  a  future  day, 
and  which  will  then  become  a  debt  -,  or  where 
there  is  a  debt  on  one  side  and  a  delivery  of  pro- 
perty^  with  directions  to  turn  it  into  money ^  on 
the  other ;  in  such  case  the  credit  given  by  the 
delivery  of  the  property  must,  in  its  nature,  ter- 
minate in  a  debt,  the  balance  will  be  taken  on 
the  two  debts,  and  the  words  of  the  statute  will 
in  all  respects  be  complied  with." 

In  the  case  of  French  v.  Fenn,  cited  in  Rose 
V.  Hart,  the  facts  were  as  follows:  **Cox,  the 
bankrupt,  was  indebted  to  Fenn  and  had  en- 
trusted  him  with  his  share  or  interest  in  a  string 
of  pearls  to  be  sold  by  Fenn  and  the  profit  on 
such  share  to  be  paid  to  Cox.  Fenn  sold  the 
pearls  after  Cox's  bankruptcy,  and  Cox's  assignees 
brought  an  action  against  Fenn  for  his  share  of 
the  profit.  On  the  part  of  the  defendant  it  was 
insisted  that  there  was  a  mutual  credit,  though 
not  a  mutual  debt,  at  the  time  of  the  bankruptcy, 
and  that  one  could  not  be  denoanded  without 
satisfying  the  other." 

The  Court  determined  that  Fenn  was  protected 
by  the  clause  of  mutual  credits  in  the  statute. 

In  Colson  v.  Welsh  (i  Espinassc,  378)  the 
declaration  set  out  that  Hunter,  the  plaintifl^s 
assignor,  then  being  the  owner  of  forty  barrels  of 
pork  which  were  in  the  possession  of  one  Atkin- 
son, a  wharfinger,  and  Hunter  being  indebted  to 
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the  defendant  in  the  sum  of  eighty  pounds,  and 
to  Atkinson  in  the  sum  of  fifty  pounds,  it  was 
agreed  by  and  between  Hunter  and  the  defendant 
that  Hunter  should  give  to  the  defendant  an 
order  upon  Atkinson  to  deliver  the  forty  barrels 
of  pork  to  the  defendant  at  and  after  the  price  of 
sixty- five  shillings  per  barrel ;  that  the  defendant 
should  pay  himself  forty  pounds  of  his  debt,  the 
fifty  pounds  to  Atkinson,  and  pay  over  the  re- 
mainder, to  wit,  the  sum  of  forty  pounds ;  and 
that  in  consequence  of  this  agreement  the  pork 
was  delivered  to  the  defendant.  He  paid  the 
fifty  pounds  to  Atkinson;  but  contrary  to  his 
agreement,  after  reserving  forty  pounds  to  him- 
self on  account  of  his  own  debt,  refused  to  pay 
over  the  residue  to  Hunter  or  to  the  assignees. 
The  defendant  gave  notice  of  set-off.  Lord  Ken- 
yon  held:  "That  the  statute  of  set-off  went  to 
cases  only  of  mutual  debts;  if,  therefore,  the 
plaintiff  had  been  forced  to  have  had  recourse  to 
the  common  count  for  money  had  and  received 
in  such  case  the  set-off  would  be  admissible,  but 
not  in  the  present  case,  where  the  plaintiff  had 
proved  the  ^)ecial  count  and  ground  of  his 
action.'* 

In  Fruit  Company  v,  Roberts  (39  Legal  Intelli- 
gencer, 236;  15  Phila.  192)  it  appears  to  have 
been  held  that  a  consignee  of  goods  to  be  sold 
on  commission,  and  to  be  accounted  for  at  a 
fixed  price,  less  commission,  could,  in  a  suit  for 
money  due  upon  the  consignments,  set  off  a  claim 
for  merchandise  sold  and  delivered. 

For  the  reasons  given  above,  and  upon  the 
authorities  cited,  the  rule  for  a  new  trial  is  dis- 
charged. 

Opinion  by  Pennypacker,  J. 


©rpijans*  Cotirt. 


And  now,  October  5,  1889,  it  is  ordered  that 
the  following  be  adopted  as  an  additional  rule, 
to  wit : 

RULE  X. 

Section  12.  Petitions  for  the  sale  of  a  dece- 
dent's real  estate  at  private  sale  for  the  payment 
of  debts,  as  -authorized  by  Act  of  May  9,  1889^ 
P.  L.  182,  shall  set  forth  the  date  of  his  death, 
the  name  of  his  personal  representative,  and  of 
the  persons  interested  in  his  estate  under  his  will, 
or  under  the  intestate  laws,  as  the  case  may  be, 
stating  such  as  are  married  women,  minors,  or 
lunatics,  with  the  name  of  husbands,  guardians, 
or  committees.  Such  p>etitions  shall  also  set 
forth  a  description  of  all  real  estate  of  which  the 
decedent  died  seised,  a  copy  of  the  inventory  of 
personal  property  filed  in  the  register's  office,  a 


copy  of  the  will,  if  any,  a  list  of  debts  of  the  de- 
cedent; and  shall  be  accompanied  by  a  certifi- 
cate from  the  board  of  revision  of  taxes  of  the 
official  valuation  of  the  real  estate  proposed  to  be 
sold,  and  affidavits  of  at  least  two  competent  and 
disinterested  persons  acquainted  with  the  value 
of  real  estate  in  the  particular  locality,  that  the 
price  offered  for  the  real  estate  or  undivided  in- 
terest therein  is  a  full  and  fair  price  and  better 
than  can  be  obtained  at  public  sale. 

Section  13.  Such  petition  shall  be  filed  with 
the  clerk  of  the  Court,  and  notice  of  the  filing 
thereof  shall  be  given  by  personal  service  upon 
the  widow,  if  any,  of  the  decedent,  and  his  chil- 
dren, if  of  full  age,  and  upon  their  guardians,  if 
minors,  when  resident  within  this  county,  at 
least  ten  days  prior  to  the  day  the  Court  will  act 
upon  said  petition.  If  said  parties  reside  out  of 
the  jurisdiction  of  the  Court,  said  notice  may  be 
served  by  mail  addressed  to  their  last  known 
abode.  Further  notice  of  the  filing  of  said  peti- 
tion shall  be  published  by  the  petitioner  twice  a 
week  for  two  weeks  in  a  daily  newspaper  of  this 
county,  and  once  a  week  for  two  weeks  in  the 
Legal  Intelligencer;  and  unless  exceptions  to  the 
granting  of  said  petition,  or  objections  to  the 
proposed  sale,  be  filed  with  the  clerk  before  the 
second  Saturday  after  the  expiration  of  said  no- 
tice, the  Court  will  then  take  action  upon  said 
petition,  at  which  time  due  proof  shall  be  pre- 
sented of  the  service  of  notice  and  publication 
thereof,  as  above  required.  Where  the  value  of 
the  real  estate,  or  any  interest  therein,  exceeds 
one  thousand  dollars,  the  petition  may  be  re- 
ferred by  the  Court  to  a  competent  person  to  ex- 
amine the  facts  of  the  case  and  report  upon  the 
propriety  of  granting  the  prayer  thereof. 

Section  14.  The  form  of  the  notice  to  be 
given,  as  directed  by  the  preceding  section,  shall 
be  as  follows : 

*«In  the  Orphans'  Court  of  Philadelphia  County. 

In  the  matter  of  the  Estate  of ,  de- 
ceased. 

To  the  heirs,  legatees,  creditors,  and  other 
persons  interested  in  said  estate  : 

Notice  is  hereby  given  that ,  exe- 
cutor (or  administrator,  as  the  case  may  be),  has 
filed  in  the  office  of  the  clerk  of  the  Court  his 
(or  their)  petition,  praying  for  an  order  of  sale 
of  the  real  estate  of  said  decedent  described  in 
said  petition  at  private  sale  for  payment  of  debts. 
If  no  exceptions  be  filed  thereto  or  objections 
made  to  granting  the  same,  the  Court  will  take 
action    upon    said    petition    upon    Saturday, 

,  A.  D.  188  . 

(Signed)  A.  B., 

Attorney  for  Petitioner." 


By  the  Court. 


WiLUAM  B.  Hanna, 
President  Judge. 
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Vol.  XXIV.]    FRIDAY,  OCT,  18. 1889,      [No.  25, 


g)uprenie  Court* 


Jan.  '89, 122.  Febrnarj  16, 1889. 

County  of  Lancaster  v.  Fulton. 

Attorney  and  cKerU -^^County  cammttiionert — 
Pouter  ofi  to  contract  with  counsel  for  their 
foes — Gntnty  solicitor  under  act  of  February 
18,  1870  {P.  L.  1^0)— Contingent  fees. 

The  foUdtor  of  the  oountj  of  Lancaster,  elected 
nnder  the  proTiBions  of  the  Act  of  Februarj  18, 
1870  (P.  L.  160),  is  a  public  offlcer  within  the  mean- 
ing of  Art.  III.,  sec.  13,  and  Art.  XIV.,  sees.  1  and  5, 
of  the  Constitution. 

The  commissioners  of  Lancaster  County  appointed 
F.  attomej  for  the  oountj  to  obtain  credit  for  it  in  its 
accounts  with  the  Commonwealth  for  all  unpaid  taxes 
for  personal  property,  his  compensation  to  be  25  per 
cent,  upon  the  amounts  credited.  At  that  time  F.  was 
the  duly  elected  solicitor  of  the  county  under  the  Act 
of  Pebruai-y  18,  1870  (P.  L.  160),  at  a  salary  of  $500 
per  annum,  part  of  his  duties  being  to  represent  the 
board  of  commissioners  in  all  proceedings  in  law  or 
equity  wherein  the  county  was  a  party  or  had  any 
interest.  F.'s  term  of  office  having  expired,  he  oon- 
tinaed  to  act  under  the  agreement  with  the  knowl- 
edge of  the  commissioners,  and  finally  recovered  a 
sum  of  upwards  of  $20,000,  and  brought  suit  to  re- 
cover the  percentage  of  25  per  cent : 

Hdd^  that  the  agreement  in  question  was  contrary 
to  public  policy,  and  null  and  void,  and  that  no  re- 
covery could  be  had  by  plaintiflT  for  any  services  ren- 
dered in  pursuance  thereof,  whether  such  services 
were  rendered  during  the  time  he  held  the  office  of 
solicitor  or  afterwards. 

Such  contracts,  whether  intended  to  be  so  or  not, 
are  in  eflfect  evasive  and  subversive  of  law,  contrary 
to  public  policy  and  void,  and  are  incapable  of  rati- 
fication. 

Chester  County  v.  Barber  (97  Pa.  466 ;  S.  C.  10 
Wbbklt  Notss,  360)  followed. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Assumpsit,  by  Hugh  B.  Fulton  against  the 
county  of  Lancaster,  to  recover  for  professional 
services  rendered  to  the  county.  Plea,  fion 
assumpsit. 

The  suit  was  broifght  in  Lancaster  County, 
but  upon  plaintiff's  application  there  was  a 
change  of  venue  to  Chester  County. 

The  facts  are  fully  set  forth  in  the  opinion  of 
the  Supreme  Court. 

Upon  the  trial,  before  Futhey,  P.  J.,  the 
plaintiff  called  expert  witnesses  as  to  the  value 


of  his  services.  Certain  questions  put  to  these 
witnesses  were  objected  to,  the  objections  over- 
ruled, and  the  evidence  admitted.  The  over- 
ruling of  the  objections  was  the  subject  of  the 
first  to  the  eighth  assignments  of  error,  which 
set  forth  the  questions  objected- to,  but  not  the 
answers  thereto. 

Defendants  requested  the  Court  to  charge  as 
follows : — 

(1)  The  contract  of  June  28,  1882,  given  in 
evidence  by  the  plaintiff,  having  been  made  be- 
tween the  plaintiff  and  the  commissioners  of 
Lancaster  County  when  the  plaintiff  was  a  pub- 
lic officer,  solicitor  of  Lancaster  County,  an 
office  to  which  he  was  duly  elected  in  pursuance 
of  an  Act  of  Assembly,  at  a  salary  of  $500  a 
year,  is  contrary  to  public  policy,  and  null  and 
void,  and  no  recovery  can  be  had  by  the  plain- 
tiff for  any  services  rendered  by  him  in  pursu- 
ance thereof. 

(2)  The  said  contract  of  June  28,  1882,  given 
in  evidence  by  the  plaintiff,  was  contrary  to  pub- 
lic policy  and  void,  and  there  can  be  no  recovery 
by  the  plaintiff  in  this  action  for  services  rendered 
under  or  in  pursuance  of  said  contract.  Whether 
said  services  were  rendered  while  the  plaintiff 
held  the  office  of  solicitor  of  Lancaster  County 
or  after  the  expiration  of  his  term  of  office. 

The  Cocbt.  "I  have  probably  fully  an- 
swered these  points  in  what  I  have  said  in  the 
general  charge.  I  may  simply  repeat  what  I 
have  already  said,  that  if  the  services  of  Mr. 
Fulton  had  been  rendered  while  he  was  county 
solicitor  then  there  could  have  been  no  recovery ; 
but  as  the  services  were  rendered  largely  after 
he  was  solicitor  under  his  election,  if  the  county 
commissioners  recognized  his  services  after  that 
time,  and  he  went  on  under  the  employment 
after  his  term  of  office  expired,  that  would  be  a 
ratification  by  the  commissioners  of  the  agree- 
ment made  by  Mr.  Fulton  with  them,  and  Mr. 
Fulton  would  be  entitled  to  recover  whatever 
reasonable  amount  the  jury  may  find  to  be  due 
him  for  the  services  rendered  and  for  the  ex- 
penses incurred."  (Seventeenth  assignment  of 
error.)     • 

(3)  Tliere  is  no  evidence  in  this  case  from 
which  the  jury  can  imply  any  contract  on  the 
part  of  the  defendant  to  compensate  the  plaintiff 
for  any  services  rendered  by  him  or  for  any  ex- 
penses incurred  or  payments  made  by  him.  ^72- 
swer.  **  This  point  is  disaffirmed.  There  is  evi- 
dence upon  that  subject."  (Eighteenth  assign- 
ment of  error.) 

(4)  Under  all  the'  evidence  in  the  case  the 
verdict  should  be  for  the  defendant.  Answer. 
*'This  point  is  disaffirmed.  Questions  of  fact 
are  for  the  jury  under  the  instructions  which  1 
have  already  given  you."  (Nineteenth  assign- 
ment of  error.) 
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The  9th  to  the  16th  assignments  of  error  were 
to  certain  portions  of  the  general  charge  of  the 
Court,  which  covered  substantially  the  same 
ground  as  the  answer  to  defendants'  first  and 
second  points. 

Verdict  for  plaintiff  for  $5083.54  and  judg- 
ment thereon,  whereupon  defendants  took  this 
writ  and  assigned  error  as  above. 

K  K.  Martin  and  H.  Af.  North  {George  A. 
Lane,  county  solicitor,  A.  F,  Sehenek,  and 
Samtiel  D.  Rameey  with  them),  for  plaintiffs  in 
error. 

The  contract  between  the  commissioners  and 
the  plaintiff*  was  against  public  policy,  and  there- 
fore null  and  void. 

Chester  County  v.  Barber,  97  Pa.  465. 

CoDst.  of  Penna.,  Art.  3,  §  13 ;  Art.  14,  §  6  ;  and 

Art.  14,  §  1. 
Apple  t*.  Crawford  County,  14  Wbbklt  Notbs,  332. 
Geiser  v.  Northampten  County,  20  Id.  269. 
Hays  r.  Oil  City,  36  Pitta.  L.  J.  117. 
Smith  0.  Whelden,  10  Pa.  39. 

The  holding  of  the  Court  that  if  the  commis- 
sioners recognized  the  plaintiff's  employment 
after  he  went  out  of  office,  it  was  a  ratification  of 
the  contract,  and  that  the  plaintiff  could  recover 
for  all  services  rendered  by  him  in  pursuance  of 
the  contract  from  the  time  of  its  date,  was  clearly 
error.  The  contract  was  a  legal  fraud  and  con- 
trary to  public  policy,  and  was  therefore  incapa- 
ble of  ratification  or  confirmation. 

Chamberlain  v.  MoClurg,  8  W.  &  S.  31. 

Negley  v.  Lindsay,  67  Pa.  217. 

MoHugh  V.  County  of  Schuylkill,  Id.  391. 

Miller's  Appeal,  30  Pa.  478. 

Shisler  v.  Vandyke,  92  Id.  447. 

Seylar  v.  Carson,  69  Id.  301. 

Hunter  v.  Nolf,  71  Id.  482. 
W.  O.  Ilensel  and  J.  Hay  Brown  (  W.  T.  Fulton 
with  them),  for  defendant  in  error. 

The  county  commissioners '  are  the  proper 
authorities  to  look  after  the  financial  affairs  of  the 
county,  to  protect  its  rights,  and  collect  its  claims ; 
and  are  duly  authorized  to  make  contracts  like 
the  one  in  question. 

Although  an  improvident  exercise  of  the 
power  may  affect  the  agents  personally,  it  fur- 
nishes no  reason  for  the  avoidance  .of  the  con- 
tract. 

Grove  v.  Lamet^r  Twp.,  8  W.  126-132. 

Van  Kirk  n,  Clark,  ei  a/.,  16  S.  k  R.  289. 

Hunter  v.  Albright,  6  W.  &  S.  423. 

Jefferson  Co.  i;.  Slagle,  66  Pa.  202. 

Schwamble  v.  The  Sheriff,  22  Id.  19. 

Dauphin  Co.  v,  Bridenhart,  16  Id.  461. 

Hamilton  v.  Lyooming  Ins.  Co.,  6  Id.  346. 

Lucerne  Co.  v.  Day,  23  Id.  143. 
The  Act  of  Feb.  18,  1870  (P;  L.  160),  under 
the  provisions  of  which  plaintiff  was  elected,  does 
not  prohibit  the  commissioners  from  employing 
additional  counsel  to  <'  conduct  their  proceedings 
in  law  and  equity." 
^  The  case  of  Barber  v.  Chester  Co.  (97  Pa. 


455)  does  not  decide  whether  or  not  the  com- 
missioners may  pay  extra  compensation  to  their 
own  solicitor  for  extra  and  unusual  services. 

As  to  the  power  to  employ  additional  counsel, 
see — 

Smith  V.  Mayor  of  Sacramento,  13  Cal.  633. 
Smith  V.  City  of  Waterbury,  Am.  Dig.  fbr  1887, 
686. 
The  matter  in  question  is  not  such  a  <<  pro- 
ceeding in  law  or  equity''  as  is  contemplated  by 
the  Act  of  1870. 

Erana  v.  City  of  Trenton,  4  Zab.  (N.  J.)  765. 
Bright  V.  Snpervisoni,  18  Johns.  242. 
Mallory  v.  Supervisors,  2  Cowen,  531. 
Though  a  contract  be  contrary  to  publie  policy^ 
it  is  nevertheless,  if  fully  executed,  binding  on 
the  parties. 

Fox  V.  Cash,  11  Pa.  211. 
Admitting  that  the  original  contract  was  void, 
a  ratification  or  renewal  of  it  is  netber  immoral 
nor  impossible. 

Where  valuable  services  are  rendered,  with  the 
consent,  and  under  the  authority  of  the  benefi- 
ciary of  them,  the  law  implies  and  will  enforce  a 
contract  to  pay  a  fair  compensation. 
Herzog  o,  Herzog,  29  Pa.  465. 
Dillon  on  Mnn.  Corp.  §§  385,  386,  399. 
There  was  no  fraud  in  making  the  contract. 

October  7,  1889.  Thb  Coitrt.  In  his  state- 
ment  and  affidavit  of  claim,  plaintiff*  below  avers 
that  his  demand  is  founded  on  a  contract  between 
himself  and  the  county  commissioners,  dated 
June  28,  1882,  by  which  he  agreed  to  collect 
from  the  Commonwealth  all  overpaid  taxes  on 
personal  property  then  due ;  for  which  services  the 
county,  by  its  commissioners,  agreed  to  pay  him 
twenty-five  per  centum  on  the  amount  or  amounts 
which  might  be  credited  to  it  in  its  account  with 
the  Commonwealth  ;  that  said  contract  was  evi- 
denced by  a  resolution,  adopted  and  entered  on 
the  minutes  of  said  commissioners,  as  follows : — 

jResolvedy  That  H.  R.  Fulton,  Esq.,  be  and  he 
is  hereby  appointed  attorney  for  the  county  to  take 
proceedings  to  obtain  credit  for  the  county  in  its 
accounts  with  the  Commonwealth  for  all  unpaid 
taxes  on  personal  property :  Mr.  Fulton's  com- 
pensation is  to  be  twenty-five  per  centum  upon 
the  amount  or  amounts  which  may  be  credited, 
and  is  to  be  in  full  settlement  for  all  costs  and  ex- 
penses as  well  as  of  fees.'' 

That,  <Mn  pursuance  of  said  agreement  and 
resolution  the  plain  tiff*,  after  five  years  of  work, 
labor  and  great  expense  ....  procured  a  credit 
settlement  in  favor  of  the  county  ....  in  its  ac- 
counts with  the  Commonwealth,  of  $20,823,50, 
of  overpaid  taxes  included  in  the  terms  of  said 
contract,"  etc ;  and  the  plaintifi^s  compensation 
for  services,  etc.,  as  specified  in  said  agreement 
and  resolution,  is  $5205.87^,  which  sum  is  now 
due  him  with  interest  thereon  from  June  20tb 
1887. 
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In  substance,  the  defence  interposed  by  the 
county  was,  that  at  the  time  the  resolntion  of 
Jane  26, 1882,  was  adopted,  plaintiff  below  <*was 
the  daly  elected  and  qualified  solicitor*'  of  the 
county,  serving  under  the  Act  of  February  18, 
1870,  at  a  salary  of  $500  fixed  by  that  Act ;  and, 
for  that  reason,  neither  he  nor  the  county  commis- 
sioners had  any  power  or  authority  to  enter  into 
the  contract,  under  which  the  services  were  ren- 
dered, and  on  which  the  claim  is  founded. 

It  is  conceded  that  when  the  contract  was  made 
and  for  a  considerable  time  thereafter,  plaintiff 
below  was  the  duly  elected  and  qualified  solicitor 
of  thfe  county.  The  4th  section  of  the  Act  under 
which  he  was  elected,  declares :  **  The  salary  of 
the  officer,  elected  as  hereinbefore  provided,  shall 
be  five  hundred  dollars  per  annum,  payable  quart- 
erly ;  and  the  officer  so  elected  shall  be  the  legal 
adviser  of  the  board  of  commissioners  of  Lan- 
caster County,  and  shall  represent  the  said  board 
in  all  proceedings  in  law  or  equity  wherein  the 
said  county  is  a  party  or  has  any  interest.**  He 
was  undoubtedly  a  public  officer  within  the  mean- 
ing of  the  Constitution,  Article  8,  section  Id,  and 
Article  14,  sections  1  and  5,  the  first  of  which 
declares,  <*  No  law  shall  extend  the  term  of  any 
public  officer  or  increase  or  diminish  his  salary  or 
emoluments,  after  his  election  or  appointment.'* 

The  services  for  which  the  contract  in  question 
undertakes  to  provide  are  clearly  within  the 
sphere  of  the  duties  of  the  **  solicitors  of  Lan* 
caster  County,**  as  defined  by  the  Act  of  Febru- 
ary 18,  1870.  He  "  shall  be  the  legal  adviser  of 
the  board  of  commissioners  of  Lancaster  County, 
and  shall  represent  the  said  board  in  all  pro- 
ceedings in  law  or  equity  wherein  said  county  is 
a  party  or  has  any  interest."  What  authority 
then  had  either  the  plaintiff  below  Xyr  the  county 
commissioners  to  enter  into  a  contract  to  compen* 
sate  the  former  for  services  within  the  sphere  of 
his  duties  as  solicitor  of  the. county?  We  are 
of  opinion  that  they  had  none ;  that  the  Act  of 
the  commissioners  in  undertaking  to  bind  the 
county,  to  pay  the  compensation  provided  for  in 
the  contract  was  ultra  vires.  Doubtless  the  very 
object  of  the  Act  in  creating  the  office  of  county 
solicitor,  providing  for  his  election  and  fixing  his 
salary,  etc.,  was  to  take  the  power  out  of  the  hands 
of  the  county  commissioners  and  place  it  beyond 
their  reach.  But  be  that  as  it  may,  we  think  the 
contract  was  uftra  vires  and  void,  and  that  the 
first  and  second  points  for  charge,  submitted  by 
defendant  below,  should  have  been  affirmed. 
Those  points  are  as  foUowr: — 

Ist.  "  The  contract  of  June  28,  1882,  given 
in  evidence  by  the  plaintiff,  having  been  made 
between  the  plaintiff  and  the  commissioners  of 
Lancaster  County,  when  the  plaintiff  was  a  pub- 
lic officer,  solicitor  of  Lancaster  County,  an  office 
to  which  he  was  duly  elected  in  pursuance  of  an 


Act  of  Assembly,  at  a  salary  of  five  hundred  dol- 
lars a  year,  is  contrary  to  public  policy  and  null 
and  void,  and  no  recovery  can  be  had  by  the  plain- 
tiff for  any  services  rendered  by  him  in  pursu- 
ance thereof.'* 

2.  "The  said  contract  of  June  22,  1882, 
given  in  evidence  by  the  plaintiff  was  contrary 
to  public  policy  and  void,  and  there  can  be  no 
recovery  by  the  plaintiff  in  this  action  for  ser- 
vices rendered  under  and  in  pursuance  of  said 
contract,  whether  said  services  were  rendered 
while  the  plaintiff  held  the  office  of  solicitor  of 
Lancaster  County  or  after  the  expiration  of  his 
term  of  office.** 

These  points  were  answered  together  by  the 
learned  Judge  as  follows :  »*  I  have  probably 
fully  answered  these  points  in  what  I  have  said 
in  the  general  charge ;  I  may  simply  repeat  what 
I  have  already  said,  that  if  the  services  of  Mr. 
Fulton  had  been  rendered  while  he  was  county 
solicitor,  then  there  could  have  been  no  recovery ; 
but,  as  the  services  were  rendered  largely  after 
he  was  solicitor  under  his  election,  if  the  county 
commissioners  recognized  his  services  after  that 
time,  and  he  went  on  under  their  employment  after 
his  term  of  office  expired,  that  would  be  a  ratifi- 
cation by  the  commissioners  of  the  agreement 
made  by  Mr.  Fulton  with  them,  and  he  would  be 
entitled  to  recover  whatever  reasonable  amount 
the  jury  may  find  doe  him  for  the  services  ren- 
dered and  for  the  expenses  incurred.** 

In  the  ninth  to  sixteenth  specifications,  inclu- 
sive, the  subjects  of  complaint  are  certain  por- 
tions of  t)ie  general  charge.  These  specifications 
of  error  present  subs^ntially  the  same  questions 
that  are  involved  in  the  foregoing  points  and 
answer  thereto,  and  hence  they  do  not  require 
separate  or  special  consideration.  - 

In  saying,  as  he  correctly  did,  that  if  the  ser- 
vices of  plaintiff  below  "  had  been  rendered 
while  he  was  county  solicitor,  then  there  could 
be  no  recovery,'*  the  learned  Judgei  rightly  as- 
sumed that  the  contract  in  question  was  unau- 
thorized and  illegal.  All  such  contracts,  whether 
intended  to  be  so  or  not,  are  in  effect  evasive  and 
subversive  of  law,  contrary  to  public  policy,  and 
therefore  void.  They  are  no  more  capable  of 
ratification  than  was  the  contract  in  Hunter  r. 
Noel  (71  Pa.  282).  Speaking  of  the  illegal  con- 
tract under  consideration  in  that  case,  Mr.  Jus- 
tice Sharswood  said :  "  It  is  undisputed  law 
that  such  a  contract  is  illegal  as  against  public 
policy,  and  cannot  be  enforced.  Even  if  there 
had  been  an  express  contract  on  entirely  different 
terms  than  those  agreed  upon  before,  it  ought  to 
be  viewed  with  a  considerable  degree  of  suspicion 
as  an  attempt  to  evade  a  sound  and  salutary  rule 
of  public  policy.'* 

A  case  more  nearly  parallel  with  this,  in  some 
of  its  features,  is  Chester  County  v.  Barber  (97 
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Pa.  455).  Barber,  one  of  the  plaintiffs  below, 
was  attorney  for  the  county  of  Chester,  but  it 
did  not  appear  whether  he  was  serving  under  an 
annual  salary  fixed  by  Act  of  Assembly,  or  under 
a  special  agreement  with  the  commissioners. 
The  county  commissioners,  however,  made  a  con- 
tract with  him  and  two  other  attorneys  to  pay 
them  fifty  per  centum  of  the  amount  they  recov- 
ered from  the  State  for  taxes  improvidently  paid 
into  the  State  treasury.  Speaking  for  the  Court, 
the  present  Chief  Justice  said :  <*  The  commis- 
sioners had  no  power  to  bind  the  county  by  such 
a  contract.  ...  It  was  against  public  policy, 
and  therefore  null  and  void.  .  •  •  These 
commissioners  were  acting  in  a  fiduciary  charac- 
ter. They  were  but  trustees  of  the  money  when 
received  for  the  use  of  the  county.  When,  there- 
fore, they  contracted  to  give  one-half  of  it  to  the 
plaintiffs  for  their  services  they  exceeded  their 
power.  They  were  giving  what  did  not  belong 
to  them.  As  well  might  a  trustee  contract  to 
give  away  one-half  of  the  trust  estate  as  compen- 
sation to  counsel  for  services  in  connection  there- 
with. And,  if  he  may  give  away  one-half,  why 
not  three-fourths,  t>r  even  a  greater  proportion  ? 
Can  it  be  doubted  that  a  court  of  equiQr  would 
strike  down  such  a  contract  as  improvident  and 
a  legal  fraud  ?  .  .  .  Whether  the  plaintiff. 
Barber,  can  recover  anything  will  depend  upon 
the  terms  of  his  previous  engagement  as  solicitor 
to  the  commissioners." 

If  it  had  appeared  in  that  case  that  Barber 
was  acting  under  a  salary,  fixed  by  Act  of  As- 
sembly (as  was  Mr.  Fulton  in  this  case),  and  that 
his  defined  .duty  was  to  act  as  the  legal  adviser 
of  the  commissioners,  and  represent  them  in  all 
proceedings  at  law  or  in  equity,  wherein  the 
county  had  any  interest,  it  is  not  likely  that  any 
doubt,  as  to  bis  legal  status,  would  have  been 
suggested.  According  to  the  reasoning  of  the 
opinion,  the  contract  as  to  him,  would  have  been 
declared  iUegal,  contrary  to  public  policy,  and 
absolutely  void. 

We  are,  therefore,  of  opinion  that  the  learned 
Judge  erred  in  holding  that  plaintiff  below  might 
recover  if  the  commissioners  recognized  his  ser- 
vices after  the  expiration  of  his  term  of  office  as 
county  solicitor ;  that  such  recognition  would  be 
a  ratification  of  the  original  illegal  agreement, 
etc. 

Plaintiff's  statement  of  claim  avers,  and  his 
own  testimony  proves  most  conclusively,  that  all 
the  services  for  which  he  claims  to  recover  com- 
pensation were  rendered  under  and  in  pursuance 
of  the  original  illegal  contract.  In  his  cross- 
examination  he  said,  in  substance,  that  all  he 
did  was  in  pursuance  of  the  contract.  ''  I  com- 
menced under  this  contract."  '*  I  never  rejected 
the  contract,  as  a  matter  of  course."  ^^  I  con- 
tinued in  this  service,  beginning  on  this  con- 


tract." ^<  I  went  on  under  this  contract,"  and 
many  similar  expressions  in  his  answers  to  ques* 
tions  put  to  him  on  cross-examination. 

There  is  no  pretence  that  any  new  agreement 
was  entered  into,  or  the  terms  of  the* original  in 
any  manner  changed  after  the  expiration  of  his 
term  of  office.  Neither  the  subject  of  a  new  con* 
tract  nor  the  modification  of  the  original  even 
appears  to  have  been  considered  by  the  parties. 
The  services  of  plaintiff  below  were  no  doubt 
efficient  and  valuable;  but,  so  far  as  they  were 
rendered  during  his  term  of  office,  his  siUary  is 
all  the  compensation  he  can  claim.  As  to  ser- 
vices rendered  after  the  expiration  of  his  term  of 
office,  under  and  in  pursuance  of  the  original 
illegal  and  void  contract,  he  cannot,  under  the 
pleadings  and  evidence  in  this  case,  recover.  The 
ninth  to  nineteenth  assignments  of  error,  inclu- 
sive, are  sustained.  The  first  to  eighth  assign- 
ments are  immaterial ;  but,  aside  from  that,  they 
are  not  according  to  rule,  and  therefore  not  enti- 
tled to  any  consideration. 

Judgment  reversed. 

Opinion  by  Stebrktt,  J, 

MiTCHBLL,  J.,  dissented.  H.  c.  O. 


July  '89,  64.  May  23,  1889. 

Bitner,  Executor,  v.  Boone. 

Evidence —  Competency  oftoitnest-^ffusband  and 
wife —  When  ie$timony  of  either  for  the  other 
excluded  on  the  ground  of  interest — Act  of  May 
23,  1887  (P.  Z.  158). 

A  wife  is  not  a  competent  witness  to  testify  in  favor 
of  her  husbftDd,  in  cases  where  the  husband's  testi- 
mony is  excluded  upon  the  ground  of  interest,  on  ac- 
count  of  the  unitj  of  interest  between  the  husband 
and  wife  ;  nor  is  a  husband  a  competent  witness  in 
the  wife's  behalf  in  similar  cases. 

Before  the  Act-  of  1869  a  wife  was  not  competent  to 
testify  for  her  husband,  but  was  rendered  so  by  the 
Act,  except  in  actions  by  or  against  executors,  etc., 
although  it  was  not  so  nnderstcwd  at  first. 

A  husband  having  brought  suit  against  an  executor 
for  personal  services  rendered  to  his  decedent,  plain- 
tiff's wife  was  Called  as  a  witness  in  his  behalf: 

Heldf  That  she  was  not  rendered  a  competent  wit- 
ness by  the  Act  of  May  23,  1887. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  George  S.  Boone  against  John 
R.  Bitner,  executor  of  James  Boone,  deceased, 
to  recover  for  personal  services  rendered  to  dece- 
dent in  his  lifetime.     Plea,  nan  a$sumpiit,    - 

Upon  the  trial,  before  Patterson,  J.,  Annie 
Boone,  the  wife  of  plaintiff,  was  called  as  a  wit* 
ness  in  his  behalf  as  to  matters  occurring  in  the 
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lifetime  of  the  decedent.  The  competency  of  the 
witness  was  objected  to  and  the  objection  over- 
ruled. 

A  verdict  for  $1600  having  been  rendered  (sub- 
seqoently  reduced  to  $1200),  defendant  took  this 
writ,  assigning  for  error,  ivUer  alia^  the  admission 
of  Mrs.  Boone  as  a  witness. 

A,  G.  Reinahl  and  J.  Hay  Browne  for  plain- 
tiff in  error. 

The  Act  of  May  28,  1887  (P.  L.  158),  relat 
ing  to  the  competency  of  witnesses  does  not 
ohann^  the  law  as  laid  down  in— 

Taylor  v.  Kelly,  80  Pa.  96, 
where  it  is  settled  that  in  suits  against  estates 
of  decedents,  husbands  and  wives  are  not  com- 
petent to  testify  for  each  other  in  claims  against 
the  estate. 

Benjamin  F,  Davit^  for  defendant  in  error. 

A  careful  examination  of  the  opinion  in  Tay- 
lor V.  Kelly  (iupra)^  will  show  that  in  a  case  like 
this,  the  wife  may  be  a  competent  witness  for  her 
husband. 

Levan  v.  Biekel,  5  Pa.  C.  C.  Rep.  610. 
Sahms  v.  Brown,  44  Leg.  Int.  512. 

October  7,  1889.  The  Court.  This  action 
was  brought  by  George  S.  Boone  against  John 
R.  Bitner,  executor  of  the  last  will  and  testament 
of  James  Boone,  deceased,  to  recover  for  per- 
sonal services  rendered  to  the  decedent  in  his 
lifetime.  At  the  trial  of  the  cause  the  plaintiff 
called  his  wife,  Mrs.  Annie  Boone,  who  was  per- 
mitted to  testify  to  matters  occurring  in  the  life- 
time of  the  decedent.  Her  competency  having 
been  objected  to,  and  an  exception  taken,  the 
defendant's  counsel  has  assigned  this  action  of  the 
Court  for  error. 

The  cause  having  been  tried  since  the  passage 
of  the  Act  of  May  23, 1887  (P.  L.  158),  the  ques- 
tion of  her  competency  must  be  determined  upon 
a  construction  of  that  Act.  It  was  a  general 
rule  at  common  law  that  when  the  wife  was  in- 
terested, the  husband  was  not  a  competent  wit- 
ness to  testify,  either  for  or  against  her  interest. 
The  converse  of  this  rule  was  equally  true,  and 
the  wife  was  not  competent  to  testify  in  her  hus- 
band's behalf;  nor  could  she  be  called  to  testify 
against  him.  (Pipher  v.  Lodge,  16  S.  &  R.  214 ; 
Prinze  r.  Pringle,  59  Pa.  288.)  By  the  first 
section  of  the  Act  of  1869,  however,  it  was  pro- 
vided that  "  no  interest  nor  policy  of  law  shall 
exclude  a  party  or  person  from  being  a  witness 
in  any  civil  proceeding;  provided,  that  this  Act 
shall  not  alter  tlie  law  as  now  declared,  etc.,  so 
as  to  allow  husband  and  wife  to  testify  against 
each  other,'*  etc.  Whilst  by  this  provision  a  wife 
remained  incompetent  as  a  witness  to  testify 
against  her  husband,  she  was  rendered  competent 
to  testify  for  him.  (Yeager  r.  Weaver,  64  Pa. 
425 ;  Balentine  r.  White,  77  Id.  20.)     But  by 


the  same  section  it  was  further  provided,  that 
*<  this  Act  shall  not  apply  to  actions  by  or  against 
executors,  administrators,  or  guardians,  nor  where 
the  assignor  *of  the  thing  or  contract  in  action 
may  be  dead,  except,"  etc. 

By.  this  second  clause  of  the  proviso  the  com- 
petency of  the  wife  to  testify  m  favor  of  her  hus- 
band was  stricken  down  in  actions  by  or  against 
executors,  etc. ;  and  in  all  that  class  of  cases  the 
law  practically  remained  as  if  the  Act  of  1869 
had  not  been  passed.  The  Act,  it  would  seem, 
was  not  so  understood  at  first  (Dillinger's  Ap- 
peal, 71  Pa.  425),  but  this  was  the  construction 
which  was  ultimately  placed  upon  it.  (Taylor 
V.  Kelly,  80  Pa.  95.)  It  is  plain,  then,  that  under 
the  Act  of  1869  the  witness,  Mrs.  Boone,  would 
have  been  incompetent  for  the  purpose  offered. 

The  Act  of  23d  May,  1887,  provides  that  no 
liability  for  costs,  nor  right  of  compensation,  nor 
any  interest  in  the  question,  "  nor  any  other  in- 
terest or  policy  of  the  law,"  shall,  in  any  civil 
proceeding,  etc.,  render  any  person  incompetent 
as  a  witness  except  as  provided  in  section  five  of 
the  same  Act.  Referring  to  section  five  we  find 
at  clause  (b)  that  neither  husband  nor  wife  is 
competent  to  testify  to  confidential  communica- 
tions made  to  the  other  unless  the  privilege  is 
waived  ;  and  at  clause  (c)  that  neither  is  compe- 
tent to  testify  against  the  other  except  in  certain 
cases,  which  are  specified.  From  this  it  is  clear 
that  the  husband  and  wife  may  testify  each  in 
favor,  but  not  against,  the  other,  as  heretofore, 
excepting  as  stated  in  clause  (b).  In  clause 
(e),  however,  it  is  provided  that  where  any  party 
to  a  thing  or  contract  in  action  is  dead,  etc.,  and 
his  right  thereto  or  therein  has  passed,  either  by 
his  own  act  or  the  act  of  the  law,  to  a  plirty  on 
the  record  who  represents  his  interest  in  the  sub-- 
ject  in  controversy,  the  surviving  or  remaining 
party  to  such  thing  in  contract  shall  not,  nor 
shall  any  other  person  whose  interest  shall  be  ad- 
verse to  the  said  right  of  said  deceased  be  a  com- 
petent witness  to  any  matter  occurring  before 
the  death  of  the  decedent,  etc.  Under  this 
clause  it  is  clear  that  George  S.  Boone  himself 
would  not  be  competent  to  testify  to  any  matter 
occurring  in  the  lifetime  of  James  Boone,  de- 
ceased ;  he  is  not  only  the  surviving  or  remain- 
ing party  to  the  thing  or  contract  in  action,  but 
he  is  a  person  whose  interest  is  adverse  to  the 
decedent's  right  His  wife  was  not  a  party  to 
the  thing  or  contract  in  action,  and  was  not  ren- 
dered incompetent  on  that  ground,  but  was  she 
a  person  whose  interest  is  adverse  within  the 
meaning  of  the  Act  of  1887  ?  Can  she  be  con- 
sidered a  competent  witness  when  upon  the 
ground  of  interest  her  husband  is  incompetent  ? 
Mr.  Greenleaf,  in  his  Law  of  Evidence  (section 
334),  says  that  the  common  law  exclusion  of 
husband  and  wife  from  being  witnesses  in  any 
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cause  where  the  other  is  a  party  is  founded  partly 
on  the  identity  of  their  legal  rights  and  interests 
and  partly  on  principles  of  a  public  policy  affect- 
ing the  marital  relation.  In  Phillipps  on  Evi- 
dence, page  78,  it  is  said :  *^  The  reason  for  ex- 
cluding the  husband  and  wife  from  giving  evidence 
either  for  or  against  each  other  is  founded  partly 
on  their  identity  of  interest  and  partly  on  a  prin- 
ciple of  public  policy  which  deems  it  necessary 
to  guard  the  security  and  confidence  of  private 
life  even  at  the  risk '  of  an  occasional  failure  of 
justice.  They  cannot  be  witnesses  for  each  other, 
because  their  interests  are  absolutely  the  same  ; 
they  are  not  witnesses  against  each  other,  be- 
cause this  is  inconsistent  with  the  relation  of 
marriage,  and  the  admission  of  such  evidence 
would  lead  to  disunion  and  unhappiness  and, 
possibly,  to  perjury."  This  is  quoted  with  ap- 
proval in  Hitner's  Appeal  (54  Pa.  117).  "Prior 
to  the  enactment  of  this  statute"  (1869),  says 
Justice  Mercur,  in  Taj^or  r.  Kelly  (80  Pa. 
97),  '^  both  interest  and  policy  excluded  husband 
and  wife  from  testifying  for  and  against  each 
other."  Notwithstanding  the  remark  of  Mr. 
Justice  Sharswood,  in  Pringle  v.  Pringle  (59 
Pa.  288),  to  the  contrary,  we  think  this  rule  of 
exclusion  is  founded  upon  the  twofold  considera- 
tion  of  interest  and  policy.  If  the  husband  must 
be  excluded  on  account  of  interest,  so  also  must 
'bis  wife  be  excluded  on  account  of  .her  unity  of 
interest  with  him ;  although  each  may  not  be 
said  to  have  any  direct  interest  during  cover- 
ture, she  has,  nevertheless,  an  indirect  interest 
derivative  from  her  husband,  and  so  presently 
joined  with  his  as  at  all  periods  in  the  history  of 
the  law  placed  her  in  the  attitude  of  an  interested 
person,  in  cases  where  her  husband's  rights  came 
into  controversy.  So  closely  connected  in  inte- 
rest are  they  that  in  equity,  in  controversies  af- 
fecting the  interests  of  either,  the  testimony  of 
both  is  considered  as  the  testimony  of  one  per- 
son only.  (Sowers  r.  Weaver,  78  Pa.  443.)  If 
the  Legislature  had  intended  to  change  the  law 
in  this  respect  against  the  theory  of  both  the 
common  and  the  statute  law  and  the  habits  of 
centuries,  it  is  reasonable  to  suppose  that  the 
change  would  not  have  rested  upon  any  mere 
implication,  but  would  have  been  expressed  in 
plain  words.  We  are  of  opinion  that  Mrs.  Annie 
Boone  was  an  incompetent  witness,  and  upon  this 
ground 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Clark,  J.  h.  g.  o. 

[See  next  case.] 


July  '89,  66. 


Daisz's  Appeal. 


Uiy  23, 1889. 


Evidence — CompeUncy  of  witnesses — Husband 
and  wife —  When  testimony  of  either  for  the 
other  excluded  on  the  ground  of  interest — Act 
of  May  28,  1887  (P.  L.  l5S)—SpeciJic  per- 
formance— Evidence  necessary  to  decree. 

Neither  hnsband  nor  wife  is  a  oompetent  witness  to 
testify  in  favor  of  the  other,  in  eases  where  the  testi- 
mony of  either  is  ezoladed  upon  the  ground  of  in- 
terest. 

Appeal  of  William  C.  Daisz,  one  of  the  ex- 
ecutors of  the  estate  of  Christopher  Daisz,  from 
the  decree  of  the  Orphans'  Court  of  Lancaster 
County,  dismissing  exceptions  to  an  Auditor's 
report. 

The  executors  of  Christopher  Daiss,  of  whom 
appellant  was  one,  having  filed  an  accoant, 
which  was  referred  to  an  Auditor,  it  was  then 
agreed  by  all  parties  in  interest  that  the  Auditor 
(D.  McMullen,  B^q.)»  should  pass  upon  the 
question  ^*  whether  the  right  to  a  house  and 
lot.  No.  506  West  Lemon  Street,  is  in  the 
estate  of  Christopher  Daisz,  or  in  Mrs.  Annie  M. 
Bush.  If  in  the  estate^  then  the  executors  to 
pass  deed,  now  held  by  them,  to  Mrs.  Bush,  who 
shall  take  the  property  as  part  of  her  share  in  the 
estate,  at  a  valuation  of  $1500.  If  in  Mrs. 
Bush,  the  deed  to  be  surrendered  to  her." 

Upon  this  question  the  Auditor  found  as  fel- 
lows : — 

''The  facts  connected  with  this  title  are  as 
follows:  On  May  2,  1882,  Christopher  Daisz 
purchased  the  house  in  dispute  from  Silas  L. 
Tucker  for  the  sum — according  to  the  deed — of 
$1575,  and  had  the  title  made  to '  Annie  M.  Bush, 
wife  of  Matthew  Bush.'  The  deed  was  delivered 
to  Mrs.  Bush,  and  she  took  possession  of  the 
property.  Mr.  Daisz  on  several  occasions  told 
Mr.  Tucker  that  he  had  bought  the  house  for  his 
daughter,  Mrs.  Bush ;  and  in  his  will,  executed 
August  10,  1883,  he  charged  her  with  an  ad- 
vance of  $1575,  *for  money  advanced  to  her  for 
a  house.* 

'«0n  September  5,  1884,  Mrs.  Bush  bought 
from  John  Q.  Mercer,  by  deed  of  that  date,  a 
two-story  brick  dwelling  house,  No.  128  New 
Street,  and  the  lot  of  ground  belonging  thereto, 
for  the  sum  of  $2600. 

<<  M.  D.  Bush,  the  husband  of  Annie  Bush, 
testified :  *  We  had  some  money  in  Reed  &  Hen- 
derson's bank ;  my  wifle  and  I ;  and  we  drew  it 
out  and  got  a  house  on  New  Street ;  boueht  it 

from  Captain  Mercer We  had  $1000 

in  Reed  &  Henderson's  bank  between  us;  the 
price  of  the  house  was  $2600,  and  he  gave  us 
back  $50,  the  insurance  and  sewerage  in   the 
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alley ;  the  deed  was  made  to  my  wife,  on  her 
father's  advice ;  I  had  about  $1500  in  my  pocket 
at  the  time  we  drew  that  out  of  bank ;  I  don't 
know  that  her  father  advanced  any  money  for 
this  house ;  I  don't  know  of  any.' 

**  J.  Q.  Mercer,  who  sold  the  New  Street  house 
to  Mrs.  Bush,  testified  that  he  received  from  Mrs. 
Bush,  in  part  payment  thereof,  a  check  for  $575, 
drawn  by  Christopher  Daisz  to  the  order  of  Annie 
M.  Bush,  dated  September  4, 1884,  and  indorsed 
by  her.  This  check  was  produced,  identified  by 
Mr.  Mercer,  and  offered  in  evidence.  How  the 
balance  of  the  purchase-money  was  paid  was  not 
stated  by  Mr.  Mercer. 

"  William  Henderson  was  then  called  and  tes- 
tified that  he  was  a  clerk  in  his  father's  banking- 
bouse  in  1884.  He  produced  a  ledger,  which  he 
Bays  was  the  individual  ledger  of  his  father's 
bank,  and  pointed  out  an  entry  in  an  account  of 
Christopher  Daiaz,  headed  f  store  account,*  as  fol- 
lows :  *  September  5, 1884,  check  to  Bush,  $575.' 
He  also -pointed  out  in  the  same  book  another 
entry  in  tlie  account  of  Christopher  Daisz,  as 
follows:  *  September  5,  1884,  to  Bush,  $10(»0,' 
which  entry,  he  says,  indicates  that  Mr.  Daisz's 
check  to  Bush  for  this  amount  was  paid  this 
date. 

"  Mr.  Henderson  further  testified,  » I  have  no 
recollection  of  the  $575  check  independent  of 
this  book.  I  have  of  the  $1000  check  ;  my  rec- 
ollection is  that  Mrs.  Bush  presented  it  herself 
and  I  think  she  took  bank  notes  for  it.  I  remem- 
ber Mrs.  Bush  came  there  and  1  knew  she  was 
Mr.  Daisz's  daughter,  and  Mr.  Daisz  always  had 
a  good  account.  She  had  been  in  the  bank  be> 
fore ;  I  don't  know  as  I  recollect  any  other  check 
I  ever  cashed  for  her. 

*^  Mr.  Henderson  also  testified  that  while  Mr. 
and  Mrs.  Bush  had  no  joint  account  in  his  father's 
bank  at  that  time,  Mrs.  Bush  had  an  account  in 
her  own  name,  and  that  she  drew  a  check  to  her 
own  order  on  September  4th,  1884,  for  $1000.21 
which  balanced  her  account. 

''  Some  time  before  the  death  of  Christopher 
Daisz,  M.  D.  Bush,  the  husband  of  Annie  M. 
Bush,  brought  the  deed  from  Silas  M.  Tucker  to 
Mrs.  Bush  for  the  Lemon  Street  house  to  Charles 
Frailey,  a  conveyancer,  and  requested  him  to 
draw  a  deed  for  the  premises  from  Annie  M. 
Bush  and  himself  to  Christopher  Daisz.  (The 
witness  does  not  recollect  what  was  said,  but  in- 
fers that  such  directions  were  given  from  the  fact 
that  he  wrote  such  a  deed.)  Mr.  Frailey  wrote 
such  a  deed  and  took  it,  with  the  deed  brought 
to  him  by  Bush  to  Christopher  Daisz,  and  Mi 
both  the  deeds  with  him.  Mr.  Frailey  thinks 
tiiis  happened  two  or  three  years  ago,  but  can- 
not tell  the  time  exactly. 

"  The  deed  drawn  by  Mr.  Frailey  was  never 
executed  and  remained  with  the  Silas  Tucker 


deed  in  Christopher  Daisz's  possession  \intil  bis 
death. 

''  The  evidence  also  shows  that  the  Lemon 
Street  house  from  May  2d,  1882,  to  May  2d,  1885, 
was  insured  in  the  name  of  Annie  M.  Bush,  and 
since  the  latter  date  in  the  name  of  Christopher 
Daisz,  and  that  at  least  since  1886  it  was  assessed 
in  his  name.  It  also  appears  that  since  Septem- 
ber 4th,  1884,  the  rent  was  paid  to  Christopher 
Daisz. 

•'  Mr.  Bush  in  his  testimony  says,  *  My  wife's 
father  generally  paid  all  the  taxes  and  charged 
them  to  us,  then  we  paid  him.' 

'*  It  is  claimed  on  behalf  of  the  estate  that 
the  foregoing  facts  show  that  the  New  Street 
house  was  purchased  by  Mrs.  Bush  in  place 
of  the  Lemon  Street  property.  That  her  father 
gave  her  $1575  towards  the  purchase  of  the 
former,  and  that  she  agreed  to  re-convey  the 
latter  to  him,  and  the  Auditor  is  asked  to  find 
that  such  a  contract  was  made,  and  then  sitting 
as  a  chancellor  to,  in  efiect,  make  a  decree  for 
specific  performance. 

"  The  legal  title  to  the  property  in  dispute  is 
undoubtedly  in  Mrs.  Bush.  The  deed  proved 
by  Silas  L.  Tucker,  and  showh  to  have  been  in 
her  possession  together  with  the  declarations  of 
Christopher  Daisz  to  Tucker,  that  he  was  buying 
the  property  for  Mrs.  Bush  and  the  charge  of  the 
amount  of  the  purchase- money  to  her  as  an  ad- 
vancement in  her  father's  will,  fully  establish 
this.  This  being  so,  any  agreement  by  Mrs. 
Bush  to  convey  to  Christopher  Daisz  to  be 
valid,  must  be  in  writing  according  to  the  re- 
quirements of  the  Statute  of  Frauds,  or  else 
must  be  taken  out  of  its  operation  by  falling  in 
the  line  of  exceptions  recognized  by  the  Supreme 
Court.  There  is  no  evidence  here  of  any  writ- 
ten  contract." 

The  Auditor  cited  Bowers  v.  Bowers  (14  Norris 
477);  Allison  r.  Bums  (11  Out.  50);  Meyer's 
Appeal  (9  Id.  432);  Lord's  Appeal  (Id.  459) 
and  continued : — 

*•  When  such  a  contract  has.  been  proved  in  a 
satisfactory  manner,  the  cases  above  cited  and 
numerous  others  say  it  will  be  enforced  in  equity 
where  it  has  been  so  far  executed  that  it  would 
be  unjust  to  rescind  it,  but  no  matter  how  clear 
the  proof  of  such  contract  may  be,  specific  perform- 
ance thereof  will  not  be  decreed  where  adequate 
compensation  may  be  made  in  damages.  (Mc 
Kowen  V.  Donald,  7  Wright,  441 ;  Overmeyer  v. 
Koener,  32  Smith,  517;  Eberly  v.  Lehman,  4 
Out.  544 ;  Myers's  Appeal,  9  Id.  432 ;  Bowers 
V.  Bowers,  14  Norris,  477.) 

"  The  Court,  in  Eberly  v.  Lehman,  say : 
*  When  possession  has  been  taken  in  pursuance 
of  the  contract,  and  there  has  been  such  part 
performance  that  the  purchaser  cannot  reasonably 
be  compensated  in  damages,  the  case  is  taken  out  of 
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the  statute.  Possession  and  payment. of  purchase- 
money  only  are  not  sufficient^  for  the  vendee  may 
be  compensated  in  damages ;  but  when  to  posses- 
sion is  added  permanent  improvements  of  con- 
siderable value  which  cannot  be  thus  compensated, 
the  rule  is  otherwise.' 

<<  And  in  Janjiison  r.  Dunmock  (95  P.  St.  R.), 
specific  performance  was  decreed,  and  a  parol 
contract  sustained,  where  the  vendee  had  entered 
into  the  possession  and  had  paid  all  the  purchase- 
money,  although  she  had  made  no  improvements, 
because  the  vendor  had  in  the  meantime  failed 
and  been  discharged  in  bankruptcy,  on  the  ground 
that  the  insolvent  vendor  shall  not  have  both 
money  and  land. 

**  The  parties  to  the  present  controversy  have 
entered  into  the  following  agreement :  *  It  is 
agreed  by  all  parties  in  interest  that  the  Auditor 
shall  pass  upon  the  question  whether  the  right  to 
the  house  and  lot.  No.  506  West  Lemon  Street, 
is  in  the  estate  of  Christopher  Daisz  or  in  Mrs. 
Annie  M.  Bush.  If  in  the  estate,  then  the 
executors  to  pass  deed,  now  held  by  them,  to 
Mrs.  Bush,  who  shall  take  the  property  as 
part  of  hec  share  in  the  estate  at  a  valuation 
of  $1500.  If  in 'Mrs.  Bush,  the  deed  to  be  sur- 
rendered to  her.  The  executors  and  Mrs.  Bush 
reserving  the  right  to  file  exceptions  to  the  report 
of  the  Auditor  and  to  appeal  to  the  Supreme 
Court.* 

^'  Under  this  agreement  it  is  not  quite  clear 
whether  the  parties  intended  merely  to  submit 
the  question  of  libability  on  the  part  of  Mrs. 
Bush  to  have  a  decree  of  specific  performance 
against  her,  or  whether  it  is  also  intended  to  have 
the  Auditor  to  decide  whether  she  is  liable  for 
damages  for  breach  of  contract,  and  if  so  to  liqui- 
date such  damages  at  $1500,  and  adjust  the  same 
in  the  distribution  of  the  estate ;  but  as  this  is  a 
final  account,  and  it  seems  reasonable  that  the 
entire  estate  should  be  disposed  of  in  this  pro- 
ceeding, the  Auditor  will  proceed  to  consider  the 
whole  matter. 

"  There  is  no  direct  evidence  of  any  contract 
or  agreement  on  the  part  of  Mrs.  Bush  to  convey 
this  property  to  her  father ;  not  even  any  decla- 
ration on  her  part  of  any  intention  to  do  so.  Mr. 
Tucker  testified  that  on  one  occasion  he  had  a 
conversation  with  Mrs.  Bush  while  she  was  living 
in  the  Lemon  Street  house,  during  which  she 
said  she  liked  the  house  well  enough,  but  was  not 
altogether  satisfied  with  it,  and  if  she  wasn't  her 
father  said  he  would  get  her  another  one  in  the 
place  of  that  one.  This  declaration,  and  the  facts 
that  she  afterwards  bought  the  New  Street  house 
and  partly  paid  for  it  with  her  father's  check  for 
$575;  the  receipt  by  her  of  $1000  from  her 
father  about  the  same  time,  and  bringing  of  the 
deed  to  the  scrivener  afterwards  to  have  a  deed 
drawn  from  herself  to  her  father,  would  be  con- 


sistent with  such  an  agreement.  But  in  the 
opinion  of  the  Auditor  falls  far  short  of  the  clear 
and  unequivocal  proof  required  in  Bow««  v. 
Bowers,  or  the  full,  complete,  satisfactory,  and 
indubitable  proof  demanded  in  Allison  v.  Bums, 
to  take  the  case  out  of  the  Statute  of  Frauds. 

*'  The  evidence  of  possession  by  Christopher 
Daisz  also  falls  short  of  being  conclusive,  for 
while  Mrs.  Madden  testifies  that  she  paid  the 
rents  to  Christopher  Daisz  while  she  lived  tliere, 
M.  D.  Bush  testifies — and  the  Auditor  is  of  the 
opinion  that  under  the  Act  of  May  28,  1887,  he 
is  competent  (Levan  v.  Biokel,  5  Lancaster  Law 
Review,  403) — that  while  Nevins  lived  there  he 
and  Mrs.  Bush  collected  it,  and  that  the  *  old  man 
Christopher  Daisz  generally  paid  all  the  taxes 
and  charged  them  to  us,  then  we  paid  him.' 

*^  It  is  the  opinion  of  the  Auditor  tlierefore 
that  the  evidence  produced  is  not  sufficient  to 
move  a  chancellor  to  decree  specific  performance. 

'*  Is  it  sufficient  to  charge  her  with  damages 
for  breach  of  a  contract  to  convey  ? 

'^  As  has  been  before  said,  there  is  no  evidence 
of  a  direct  contract,  written  or  paroL  The  testi- 
mony does  establish  tlie  fact  that  Mrs.  Bush  re- 
ceived  from  her  fiither  on  September  4  and  5, 
1884,  the  sum  of  $1575,  and  that  $575'  was  used 
in  the  payment  of  the  New  Street  house  appears 
from  the  testimony  of  Captain  Mercer.  But  that 
the  other  $1000  was  so  used,  or  that  the  sum  of 
$1575  was  given  to  Mrs.  Annie  Bush  £or  the  pur- 
pose of  buying  another  house  in  plciee  of  the 
Lemon  Street  property,  cannot  be  legitimately 
deduced  from  any  testimony  before  the  Auditor. 
The  conversation  with  Mr.  Tucker,  and  the  re- 
ceiving of  the  money  about  the  time  of  the  pur- 
chase, in  the  absence  of  any  steps  then  taken  to 
get  the  title  of  the  Lemon  Street  property  put  in 
the  name  of  the  father,  are  circumstances  too 
slight  to  lead  to  any  such  conclusion.  The  unexe- 
cuted deed  was  not  drawn  by  Mr.  Frailey  at  this 
time;  Frailey  fixes  that  as  having  occurred  two 
or  three  years  ago,  and  the  date  in  the  acknowl- 
edgment would  indicate  that  it  was  done  in  1885. 
What  the  intention  of  the  parties  was  at  that 
time  is  not  material,  as  whatever  it  may  have 
been  seems  to  have  been  abandoned.  And  if 
the  decedent  ever  had  any  idea  that  Mrs.  Bush 
should  re-convey  the  Lemon  Street  house  to  him, 
his  failure  to  have  her  execute  the  deed  drawn 
by  Frailey,  or  in  case  of  refusal  on  her  part  to 
charge  her  with  the  value— *seems  to  fiimish  as 
strong  a  presumption  of  the  rescission  of  such  a 
contract,  if  it  ever  existed,  as  the  transactions 
prior  to  the  drawing  of  said  deed  can  be  said  to 
furnish  of  the  making  of  such  an  agreement.  As 
late  as  July,  1886,  the  decedent  seems  to  have 
been  careful  to  take  obligations  from  Mrs.  Black 
his  other  daughter,  for  money  given  her  which 
he  intended  should  be  repaid,  and  it  seems  strange 
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that  if  he  desired  to  hold  Mrs.  Bush  accountable 
for  what  he  appears  to  have  given  her  in  Sep- 
temb^,  1884,  he  should  not  have  taken  some  evi- 
dence of  indebtedness  from  her. 

*<  The  Auditor  after  careful  consideration  of 
all  the  evidence  presented,  fails  to  find  anything 
that  satisfies  him  that  this  property,  the  legal 
title  to  which  has  been  in  Mrs.  Annie  M.  Bush 
since  1884  does  not  rightfully  belong  to  her.  The 
exception  is  therefore  dismissed,  and  it  is  ordered 
that  the  executors  of  the  will  of  Christopher 
Daisz  surrender  the  deed  to  Annie  M.  Bush.'' 

Exceptions  filed  to  this  report  were  dismissed 
by  the  Court,  whereupchi  Daiss  appealed,  assign- 
ing for  error  (1)  and  (2)  the  finding  that  the 
le^  title  to  the  property  had  been  in  Mrs.  Bush 
since  1884,  and  the  order  to  surrender  the  deed  ; 
and  (3)  the  admission  of  the  testimony  of  Mat- 
thew Bush,  husband  of  Annie  M.  Bush,  objected 
to  on  the  ground  of  incompetency. 

A.  (7.  Bemakly  for  appellant. 

J.  Hay  Brown^  for  appellee. 

October  7,  1889.  The  Court.  Under  the 
ruling  of  this  Court  in  Bitner  r.  Boone  (precede 
ing  case),  a  case  from  Lancaster  County  argued 
at  this  term  and  not  yet  reported,  the  Auditor 
erred  in  not  excluding  the  evidence  of  Matthew 
D.  Bush,  who,  as  the  husband  of  Mrs.  Annie 
Bush,  an  interested  party,  was  incompetent.  But 
excluding  this  evidence,  there  was  sufficient  to 
justify  the  Auditor's  conclusions,  and  the  decree 
of  the  Court.  There  was  other  evidence  from 
which  the  delivery  of  the  deed  from  Silas  L. 
Tucker  to  Mrs.  Bush  might  fairly  be  inferred. 

Charles  Frailey  testifies  that  he  found  the  deed 
in  her  husband's  hands ;  that  her  husband  gave 
him  the  deed,  with  instructions  to  prepare  a  deed 
to  Christopher  Daisz,  which  he  did,  and  placed 
both  the  executed  and  the  unexecuted  paper  in  the 
hands  of  Daisz,  where  they  appeared  to  have  re.> 
mained  until  the  time  of  his  decease.  The  deed 
having  been  passed  out  of  Tucker's  hands  and 
found  in  the  hands  of  the  daughter's  husband,  it 
is  fair  to  infer,  in  the  absence  of  all  proof  to  the 
contrary,  that  the  deed  had  been  delivered. 
There  is  evidence  that,  on  the  4th  of  September, 
1884,  Daisz  advanced  $1575  to  his  daughter,  but 
apart  from  the  fact  that  Daisz  entered  into,  and 
remained  in,  the  reception  of  the  rent«,  there  is 
absolutely  no  evidence  that  the  daughter  at  any 
time  in  fact  agreed  to  convey  the  property.  The 
existence  of  a  contract  rests  upon  a  mere  impli- 
cation which  is  supposed  to  arise  from  the  facts 
stated.  The  terms  of  the  contract,  if  any  existed, 
are  not  shown  ;  the  delay  is  not  explained ;  the 
whole  matter  rests  upon  mere  conjecture.  Under 
such  proofs  specific  performance  would  not  be 
decreed. 

The  decree  of  the  Orphans'  Court  is  affirmed, 


and  the  appeal  dismissed  at  the  cost  of  the  appel- 
lant. 

Opinion  by  Clabk,  J. 
[See  preceding  case.] 


H.  CO. 


July  '88,  61.  May  20,  1889. 

Pennsylvania  Railroad  Co/s  Appeal. 

Railroads — Right  to  change  the  site  of  a  public 
road — Crossings — Act  of  March  27,  1848 — 
Practice. 

A  supplement  to  the  charter  of  the  Pennsylvania 
Railroad  Co.,  approved  March  27,  1848  (P.  L.  273), 
in  section  5  provides  as  follows  :  **  That  if  said  rail- 
road  company  shall  find  it  necessary  to  change  the 
site  of  any  portion  of  any  turnpike  or  public  road, 
they  shall  cause  the  same  to  be  reconstructed  forth- 
with, at  their  own  proper  expense,  ou  the  most  favor- 
able location,  and  in  as  perfect  a  manner  as  the  origi- 
nal road:" 

Held,  that  under  this  Act,  the  question  whether  a 
change  of  a  public  road  is  necessary.  wH^  the  rail- 
road changes  its  grade,  is  left  to  be  determined  in  the 
first  instance  by  the  railroad  company,  and  unless  the 
power  thus  committed  to  it  is  abused,  its  decision  is 
conolnsiTe  of  the  question. 

The  question  in  any  given  case  is  not  what  is  pos- 
sible, but  what  is  reasonably  practicable. 

The  Pennsylvania  Railroad  Company  changed  its 
location  and  grade  at  a  point  on  its  road,  where  it 
crossed  a  public  highway.  To  make  a  grade  crossing 
as  existed  before  the  change  would,  in  the  opinion  of 
the  company,  be  dangerous  ;  to  cross  overhead  would 
require  a  bridge  of  330  feet  in  length,  with  a  grade  of 
15  feet  in  100 ;  and  an  underground  crossing  would 
require  a  deep  and  lengthy  excavation  and  steep 
grade.  In  view  of  these  circumstances,  the  ooinpany 
removed  the  road  a  short  distance,  with  a  better  grade 
and  overhead  crossing,  and  obtained  the  authority  of 
the  Quarter  Sessions  for  laying  out  jthenew  road.  The 
public  took  possession  of  the  new  road,  and  occupied 
it  for  several  years.  Then  the  township  supervisors 
declared  their  intention  of  cutting  down  the  embank- 
ment and  making  a  grade-crossing  at  the  place  of  the 
original  one.  The  company  filed  a  bill  to  restrain  the 
supervisors  from  interfering  with  the  crossing,  and 
obtained  a  preliminary  injunction,  which  the  Court 
afterwards  dismissed,  on  the  ground  that  the  railroad 
company  could  not  change  the  bed  of  a  road  unless  it 
occupied  the  same  longitudinally : 

Heldf  that  this  was  error.  If  the  exercise  of  the 
power  by  the  railroad  company  was  unauthorised, 
objection  should  have  been  made  before  the  new  road 
was  laid  out  and  the  work  of  reconstruction  completed. 
Objection  might  still  be  made  by  proper  legal  pro- 
ceedings, but  until  that  is  done  the  decision  of  the 
company  must  stand. 

The  proceedings  by  the  railroad  company  had  the 
effect  of  vacating  so  much  of  the  old  road  as  was  sup- 
plied, and  the  supervisors  cannot,  of  their  own  motion 
and  without  the  aid  of  legal  proceedings,  restore  a 
crossing  which  had  been  supplied  by  the  company  act- 
ing under  a  discretion  given  them  by  statute. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Lancaster  County,  dismissing  plaintiffs'  bill. 
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Bill  in  equity,  bj  the  Pennsjlvania  Railroad 
Co.,  for  an  injunction  to  restrain  and  enjoin  Mar- 
tin Diem  ei  al,^  supervisors  of  Salisbury  Town- 
ship, from  interfering  with  or  attempting  to 
restore  or  open  the  Newport  Road  across  the 
Pennsylvania  Railroad  at  the  Gap. 

A  preliminary  injunction  was  granted,  and 
subsequently  the  respondents  file4  an  answer, 
and  the  matter  was  referred  to  David  McMullen, 
Esq.,  as  Examiner  and  Master. 

The  Master,  after  finding  the  facts,  which  are 
sufficiently  stated  in  the  opinion  of  the  Supreme 
Court,  continued,  inter  alxa^  as  follows : — 

<'  The  foregoing  statement  of  facts,  found  in 
reference  to  this  controversy,  gives  rise  to  the 
following  questions : — 

<'(1)  Has  the  Pennsylvania  Railroad  Com- 
pany the  right,  if  it  shall  find  it  necessary  between 
Philadelphia  and  Columbia  to  change  the  site  of 
Jtny  portion  of  any  turnpike  or  public  road,  to 
cause  the  same  to  be  reconstructed  forthwith,  at  its 
own  propter  cost,  on  the  most  favorable  location 
and  in  as  perfect  a  manner  as  the  original  road  ? 

<(  (2)  Does  the  construction  by  said  company 
of  its  new  road-bed  across  the  Newport  Road  at 
Gap  in  the  manner  described  in  the  testimony, 
fall  within  the  provisions  of  the  Act  of  Assembly 
authorizing  such  change  of  site  ? 

'*  If  these  two  questions  be  answered  affirma- 
tively, then : — 

"  (3)  Does  the  construction  of  the  new  road- 
bed along  the  east  side  of  the  railroad  and  across 
the  overhead  bridge  unto  the  old  road  leading  to 
the  Newport  Road,  as  described,  constitute  such 
a  reconstruction  of  the  Newport  Road  as  is  con- 
templated by  the  Act  of  Assembly  of  March  27, 
1848? 

"  If  either  of  the  foregoing  questions  be  de- 
termined in  the  negative,  the  plaintiff's  bill  should 
be  dismissed ;  if  all  are  answered  in  the  affirma- 
tive, the  injunction  should  be  granted. 

"The  Pennsylvania  Railroad  Company  was 
incorporated  by  Act  of  Assembly,  approved  April 
13,  1846  (P.  L.  312),  and  authorized  to  build  a 
railroad  from  Harrisburg  to  Pittsburgh,  with  such 
lateral  roads  or  branches  as  the  directors  might 
deem  advantageous,  etc. 

<'  The  13th  section  of  the  Act  provides,  that 
whenever  in  the  construction  of  said  road  or 
roads,  it  shall  be  necessary  to  cross  or  iiitersect 
any  established  road  or  way,  it  shall  be  the  duty 
of  the  president  and  directors  of  said  company 
60  to  construct  said  road  across  such  established 
road  or  way  as  not  to  impede  the  passage  or  trans- 
portation of  persons  or  property  along  the  same. 

"  A  supplement  to  said  Act  of  Incorporation, 
approved  March  27,  1848  (P.  L.  278),  enacts 
(sec.  5)  that  if  said  railroad  company  shall  find 
it  necessary  to  change  the  site  of  any  portion  of 
any  turnpike  or  public  road,  they  shall  cause  the 


same  to  be  reconstructed. forthwith  at  their  own 
proper  cost,  on  the  most  favorable  location,  and 
in  as  perfect  a  manner  as  the  original  road. 

«  And  the  Act  of  March  20, 1849  (P.  L.  196), 
provides  a  way  for  compelling  the  railroad  com- 
pany to  comply  with  the  provisions  of  the  last- 
named  Act. 

''  The  Act  of  Assembly,  entitled  An  Act  for 
the  Sale  of  the  Main  Line  of  the  Public  Works, 
approved  May  16,.  1857  (P.  L.  519),  provides  in 
section  3,  that  it  shall  be  lawful  for  the  pur- 
chasers or  their  assigns,  either  to  purchase  or 
lease,  hold,  and  use,  the  railroad  of  the  Harris- 
burg, Portsmouth,  Mount  Joy,  and  Lancaster 
Railroad  Company,  and  to  straighten  and  im* 
prove  the  said  Philadelphia  and  Columbia  Rail- 
road and  to  extend  the  same  to  the  Delaware 
River.  And  in  section  11  it  is  further  provided, 
that  should  any  company,  already  incorporated 
by  the  Commonwealth,  become  the  purchaser  of 
said  main  line,  they  shall  possess^  hold,  and  use 
the  same  under  the  provisions  of  this  Act  of  In- 
corporation and  any  supplements  thereto,  modified, 
however,  so  as  to  embrace  all  the  privileges, 
restrictions,  and  conditions  granted  by  this  Act 
in  addition  thereto;  and  all .  provisions  in  said 
original  Act,  and  any  supplements  inconsistent 
with  the  privileges  herein  granted,  shall  be  and 
the  same  are  hereby  repealed. 

<^  The  foregoing  are  the  charter  provisions,  re- 
lating to  crossing  or  occupation  of  public  roads 
by  the  Pennsylvania  Railroad,  and  they  appear 
to  the  Master  to  extend  all  the  powers  and  privi- 
leges granted  to  said  company  for  the  construction 
of  its  original  road,  by  its  charter  and  the  supple- 
ments thereto,  to  its  use  and  occcupation  of  the 
Philadelphia  and  Columbia  Railroad.  There 
can  be  no  doubt  whatever,  that  if  in  the  exten- 
sion of  the  Philadelphia  and  Columbia  Railroad 
to  the  Delaware  River,  as  authorized  by  the  3d 
section  of  the  Act  of  May  16,  1857,  the  com- 
pany, had,  in  a  case  within  the  purview  of  the 
Act  of  1848,  found  it  necessary  to  change  the 
site  of  any  portion  of  any  turnpike  or  public  road, 
it  would  have  had  the  power  under  said  Act,  and 
the  Act  of  May  16,  1857,  to  do  so.  But  the 
authority  to  straighten  and  improve  the  Philadel- 
phia and  Columbia  Railroad  is  granted  in  the 
same  section  as  the  power  to  extend  it,  and  the 
provisions  of  the  11th  section  of  the  Act  of  1857 
apply  to  both. 

^*  1 1  was  said  in  the  argument  of  the  case  before 
the  Master  that  the  changes  in  the  line  of  the  rail- 
road between  Philadelphia  and  Columbia,  re- 
cently made,  were  made  by  the  authority  of  the 
Act  of  April  10,  1867  (P.  L.  993).  But  if  this 
is  so,  it  does  not  imply  any  previous  want  of 
power  to  straighten  and  improve  the  Philadelphia 
and  Columbia  Railroad — that  power,  as  we  have 
seen,  was  granted  when  the  Legislature  author- 
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ized  the  sale  of  the  road,  together  with  the 
authority  of  the  parehaser  to  hold,  possesB,  and 
use  the  same  under  the  provisions  of  their  Act  of 
incorporation  and  its  supplemepts. 

*<  But  it  will  be  observed  that  while  the  same 
Act  which  authorizes  the  purchasers  or  their  as- 
signs to  straighten  and  improve  the  PhiUidelphia 
and  Columbia  Railroad,  also  authorizes  such  pur- 
chasers, or  their  assigns,  to  purchase  or  lease, 
bold  and  use  the  Harrisburg,  Portsmouth^  Mount 
Joy,  and  Lancaster  Railroad,  it  gives  no  power  to 
straighten  and  improve  the  latter  road,  nor  does  it 
give  any  power  to  widen  either  of  said  roads  nor 
to  enter  upon  and  appropriate  lands  tor  additional 
tracks,  sidings,  shops,  depots,  etc.  For  such  pur- 
poses the  Act  of  April  10,  1867  was  required ; 
but  the  authority  to  straighten  and  improve  the 
Philadelphia  and  Columbia  Railroad,  and  for 
that  purpose  to  exercise  all  the  powers  over  public 
roads  granted  by  its  charter  and  iu  supplements, 
was  granted  to  the  Pennsylvania  Railroad  Com- 
pany by  the  Act  of  May  16,  1857,  and  is  in  no 
way  dependent  upon  the  Act  of  1867. 

'^  The  first  question  is  therefore  answered  in 
the  affirmative. 

*'  As  to  the  second  question :  While  the  rail- 
road company's  track  at  Gap  does  not  6ross  the 
Newport  Road  at  right  angles,  it  is  still  nothing 
more  than  a  crossing,  it  cannot  be  construed  to  be 
a  longitudinal  occupation  of  the  bed  of  the  road ; 
and  while  the  Act  of  1848  does  not  in  terms  re- 
quire that  the  company  should  first  longitudinally 
appropriate  the  road,  in  order  to  acquire  the 
right  to  change  its  site,  such  seems  to  the  Master 
nevertheless  to  be  the  meaning  and  spirit  of  the 
Act.  The  Act  of  incorporation  of  1846,  section. 
13,  aeems  to  have  fully  provided  for  the  crossings 
or  intersections  of  any  estabished  road  or  way — 
there  does  not  appear  to  have  been  any  necessity 
for  any  further  legislation  on  that  subject. 

'^  The  Act  of  1848  provides  that  if  said  railroad 
company  shall  find  it  necessary  to  change  the 
site,  etc.  Now  the  word  **  necessary"  is  defined 
to  mean  such  as  must  be ;  impossible  to  be  other- 
wise ;  not  to  be  avoided  ;  inevitable ;  impossible 
to  be  otherwise  without  preventing  the  purpose 
intended,  etc  ;  and  it  can  readily  be  seen  bow  the 
longitudinal  occupation  of  a  road  by  a  railroad  can 
give  rise  to  such  an  emergency ;  the  bed  of  a  road 
cannot  for  any  distance  be  occupied  as  a  railroad 
and  a  common  road  both,  hence  the  change  of  site 
becomes  necessary,  not  to  be  avoided,  inevitable  ; 
bat  in  case  of  a  mere  crossing,  the  space  neces- 
sarily occupied  by  both  roads  is  so  limited  that 
with  reasonable  precaution  it  may  be  used  for 
both  purposes,  and  if  the  railroad  crosses  at  such 
an  elevation  or  depression  as  to  render  a  grade 
crossing  impracticable,  it  is  always  impossible  to 
construct  either  an  overhead  or  undergrade  cross- 
ing— ^the  testimony  in  this  case  shows  that  either 


may  be  done  in  the  present  case.  It  seems, 
therefore,  to  the  Master  [that  the  Act  of  1848 
was  intended  to  meet  cases  where  the  railroad  is 
laid  longitudinally  on  the  bed  of  a  public  road, 
and  tliat  a  crossing,  even  if  it  be  at  an  angle  of 
forty-five  degrees,  is  not  such  a  case  as  will  justify 
the  exercise  of  the  powers  conferred  by  that  Act]. 
Such  seems  to  have  been  the  view  of  the  Supreme 
Court  of  Pennsylvania,  in  Pennsylvania  Rail- 
road Company's  Appeal  (18  Wbbklt  Notes, 
418).  ... 

^*  The  second  question  is  therefore  answered 
negatively,  and  this  conclusion  renders  the  con- 
sideration of  the  third  question  unnecessary. 

'^  Upon  all  the  fiacts  in  the  case,  the  Master  is 
of  the  opinion  that  the  bill  should  be  dismissed 
and  so  recommends  to  the  Court.'' 

Plaintiff  filed  exceptions  to  this  report,  which 
the  Court,  Livingston,  P.  J.,  dismissed,  and  a 
decree  was  entered  confirming  the  report  of  the 
Master,  dismissing  the  bill,  dissolving  the  pre- 
liminary injunction,  and  ordering  the  c6sts  to  be 
paid  by  the  plaintiff. 

Plaintiff  then  took  this  appeal,  assigning  for 
error  (1)  the  portion  of  the  Master's  opinion  in 
brackets,  (2)  the  dismissal  of  plaintiff's  bill,  and 
(3)  the  decree  of  the  Court. 

H.  M.  North  {E.  D.  North  vrith  him),  for  ap- 
pellant. 

The  company  had  the  power  to  straighten  and 
improve  its  line. 

Commonwealth  v.  B.  &  N.  B.  R.  R.  Co.,  27  Pa.  354. 
It  had  the  power  to  change  the  site  ol'  a  public 
road,  whether  the  change  was  vertical  or  horizon- 
tal. 

Pittsburgh  v,  P.  R.  R.,  48  Pa.  366. 

Appeal  of  Township  of  North  Manheim,  22  Wbbklt 
NoTBS,  149. 
It  had  the  power  to  determine  the  necessity  of 
such  change,  and  could  only  be  reviewed  for  the 
abuse  of  its  discretion,  and  there  is  no  allegation 
or  evidence  of  abuse  of  discretion  in  this  case. 
It  made  a  new  road  in  place  of  the  old  one  at  its 
own  expense  on  the  most  favorable  location,  and 
in  as  perfect  a  manner  as  the  original  road. 

Pittsburgh  v.  P.  R.  R.  gapra. 

Parke's  Appeal,  64  Pa.  139. 

N.  Y.  &  E.  R.  R.  Co.  V.  Young,  33  Id.  182. 

Strathers  v.  Dunkirk,  etc.,  R.  R.,  82  Id.  286. 

The  making  of  a  new  road  in  place  of  the  old 
one  was  a  vacation  of  the  old  one. 

Phillips  r.  Dunkirk,  A.  &  W.  R.  R.,  78  Pa.  181. 
£r.  (7.  Kennedy  and  George  Nauman  {H.  01 
Bruhaker  with  them),  for  appellees* 

The  railroad  company  has  no  power  to  close 
up  and  vacate  a  public  road  where  it  crosses  it 
and  sinks  its  track. 

Commonwealth  v.  Erie  &  N.  B.  R.  R.  Co. ,  27  Pa.  371. 
Danville  R.  R.  v.  Commonwealth,  73  Id.  29. 
Act  of  March  27,  1848. 

In  re  Road   in  St^rrett  Township,  19   Wbbklt 
NoTBS,  76. 
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Nor  has  it  the  right  to  restrain  the  Bupervisors 
from  making  the  road  fit  for  travel,  when  it  neg- 
lects to  do  80  itself. 

October  7,  1889.  The  Court.  This  case 
presents  a  qaestion  which  is  both  interesting  and 
important.  The  tracks  of  the  Pennsylvania  Rail- 
road throagh  the  village  of  Gap  in  Lancaster 
County  are  upon  tlie  slope  or  side  of  a  hill.  Prior 
to  1885  the  company  undertook  the  improvement 
of  its  line,  and  the  village  of  Gap  was  one  of  the 
places  where  it  was  sought  to  reduce  its  grades. 
For  this  purpose  the  tracks  were  put  upon  a  new 
location  further  down  the  face  of  the  hillside, 
and  the  road-bed  was  dropped  stili  lower  by 
means  of  a  considerable  excavation.  The  New* 
port  Road  crossed  the  tracks  as  originally  located 
at  ^n^de. 

The  new  tracks  were  twenty-four  feet  north- 
erly from  the  old,  and  the  excavation  left  a  per- 
pendicular bank  on  the  upper  or  southerly  side 
nine  feet  high.  The  site  of  the  Newport  Road 
was  thus  occupied  and  removed  by  the  railroad 
company,  and  the  road  made  impassable.  The 
railroad  company  proceeded  at  once  to  supply  the 
place  of  the  piece  of  road  thus  occupied  by  them 
by  building  an  overhead  crossing  at  a  convenient 
point  near  by,  and  connecting  the  Newport  Road 
with  it.  The  new  road  with  the  overhead  cross- 
ing has  been  in  use  by  the  public  for  several 
years.  The  supervisors  of  the  township  now  pro- 
pose to  excavate  an  approach  to  the  new  tracks 
on  the  line  of  the  Newport  Road,  and  so  open  a 
grade  crossing  for  public  use.  This  bill  was  filed 
to  prevent  such  action  on  their  part.  It  avers  in 
substance  that  it  became  necessary  to  change  the 
site  of  the  Newport  Road  in  consequence  of  the 
improvement  of  the  railroad  track ;  that  such 
change  was  made  by  the  company  at  its  own 
cost ;  that  the  new  or  substituted  road  is  and  has 
been  for  some  time  in  actual  use  by  the  public  ; 
and  that  the  proposed  action  of  the  supervisors 
would  interfere  with  the  safety  of  .trains  upon  the 
railroad,  and  open  to  the  public  a  crossing  that 
would  be  both  difiicult  and  dan^^rous,  without  any 
legal  authority  therefor.  The  important  facts 
are  not  in  controversy.  The  answer  concedes 
and  the  Master  finds  that  the  railroad  company 
built  a  new  road  with  a  safe  overhead  crossing  to 
take  the  place  of  the  old  road,  that  the  new  road 
is,  and  has  been  since  its  construction  in  use  by 
the  public,  and  that  the  crossing  at  a  grade  now 
proposed  would  be  dangerous.  The  Master  was 
of  opinion  however,  and  so  reported,  that  the 
plaintiffs  right  to  the  relief  sought  depended  upon 
the  answers  to  be  given  to  two  questions.  These 
he  stated  and  answered  as  follows :  'Hst.  Has 
the  Pennsylvania  Railroad  Company  the  right,  if 
it  shall  find  it  necessary  between  Philadelphia 


and  Columbia  to  change  the  site  of  any  portion 
of  any  turnpike  or  public  road,  to  cause  the  same 
to  be  reconstructed  forthwith  at  its  own  proper 
cost  on  the  most  favorable  location,  and  in  as 
perfect  a  manner  as  the  original  road  ?"  This 
question  he  correctly  answered  in  the  afflrmatiTe, 
holding  that  the  company  had  the  power  in  a 
proper  case  to  take  possession  of  a  publie  road, 
and  upon  such  taking  to  reconstmct  it  on  other 
ground.  The  second  question  is,  <'  Does  the  con* 
struction  by  the  company  of  its  new  road-bed 
across  the  Newport  Road  at  Gap  in  the  manner 
described,  fail  within  the  provisions  of  the  Act  of 
Assembly  authorising  such  change  of  siteP' 
This  he  answers  in  the  negative  upon  the  ground 
that  a  crossing  can  under  no  circumstances  justify 
a  railroad  eompany  in  changing  the  site  of  a  pub- 
lic road,  but  that  the  public  road  most  be  car- 
ried over  or  under  the  railroad  where  a  crossing 
at  grade  is  not  practicable,  without  regard  to  the 
difficulty  or  cost  of  such  work,  and  without  ref- 
erence to  the  public  convenience  or  safety.  The 
proposition  is  maintained  that  the  right  to  change 
the  site  of  a  public  road  can  be  exercised  onlj 
when  the  bed  of  the  road  is  occupied  longitudi- 
nally by  the  tracks  of  the  railroad.  This  is  oor 
question.  The  legislative  provision  on  which  it 
depends  is  in  these  words,  *'  That  if  said  railroad 
company  shall  find  it  necessary  to  change  the 
site  of  any  portion  of  any  turnpike  or  public  road 
they  shall  cause  the  same  to  be  reconstructed 
forthwith  at  their  own  proper  expense  on  the 
most  favorable  location,  and  in  as  perfect  a  man- 
ner as  the  original  road."  The  question  then  in 
every  case  is  whether  a  change  of  the  public  road 
is  necessary.  This  is  left  by  the  statute  to  be 
determined  in  the  first  instance  by  the  railroad 
company.  The  circumstances  out  of  which  the 
necessity  mustarise  are  not  enumerated.  Whether 
a  longitudinal  occupancy  of  the  road-bed  for  any 
distance  however  small  will  create  a  necessity,  or 
whether  nearness  to  the  public  road,  a  deep  exca- 
vation across  it,  a  cutting  away  of  the  hill-side 
under  it  upon  a  diagonal  line  to  a  depth  of  nine  or 
ninety  feet  will  justify  the  removal  and  recon- 
struction of  the  road,  is  a  question  to  be  settled  in 
the  exercise  of  a  sound  discretion  by  the  railroad 
company.  Unless  the  power  thus  committed  to 
the  company  is  abused  or  used  without  due  re- 
gard to  the  public  interests  it  is  conclusive  of  the 
question.  If  it  is  abused  such  misuse  of  it  may 
be  restrained  or  redressed  through  the  Courts. 
Ordinarily  the  necessity  grows  out  of  the  appro^ 
priation  longitudinally  of  a  portion  of  the  public 
road  for  the  tracks  of  the  railroad,  but  we  cannot 
fay  that  this  is  the  only  way  in  which  a  necessity 
can  arise.  Nor  is  the  necessity  which  presents 
itself  in  any  given  case  to  be  an  insurmountable 
one  in  order  to  justify  the  reconstruction  of  the 
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road.  It  is  diflicult  to  set  anj  limits  to  what  is 
possible  to  engineeriog  skill  and  aioaej  in  this 
age  of  marvels. 

The  question  in  any  given  case  is  not  what  is 
possible,  but  what  is  reasonably  practicable.  In 
the  case  before  us  it  appears  bj  the  findings  of  the 
Master  that  the  railroad  company  encountered  the 
following  difficulties  in  determining  what  to  do 
with  the  Newport  Road.  To  make  a  crossing  at 
grade  would  require  a  thorough  cut  eight  feet  deep 
at  the  side  of  the  railroad,  to  be  continued  back 
from  the  road  folly  two  hundred  feet.  At  a  distance 
of  one  hundred  feet  from  the  railroad  this  cut 
would  be  five  feet  deep  on  one  side  with  a  bank 
twelve  feet  high  on  the  other.  The  descent 
along  its  whole  length  would  be  at  the  rate  of 
seven  and  a  half  feet  in  a  hundred.  It  would  cross 
the  tracks  on  a  diagonal  line,  the  tracks  being  on 
a  three  and  a  half  degree  curve.  Both  the  curve 
in  the  railroad  and  the  cut  for  the  public  road 
would  contribute  to  make  the  crossing  dangerous 
to  the  public  and  inconvenient  to  the  railroad 
company.  To  cross  by  an  overhead  bridge  would 
require  a  structure  three  hundred  and  thirty  feet 
long  with  a  gradQ  of  fifteen  feet  in  a  hundred. 
An  underground  crossing  would  require  an  ex- 
cavation under  the  tracks  fifteen  feet  in  depth 
with  an  approach  from  the  south  of  six  hundred 
and  fifty  feet  and  one  from  the  north  of  three 
hundred  and  seventy*five  feet,  with  an  average 
grade  of  eight  feet  in  a  hundred.  The  company 
decided  that  neither  of  these  was  reasonably  prac* 
ticable  but  that  it  was  necessary  in  view  of  all 
the  circumstances  to  remove  the  road  a  short  dis- 
tance and  re-construet  it  on  better  ground,  with 
better  grades  and  with  an  overhead  crossing. 

This  was  done.  If  this  was  an  unauthorised 
exercise  of  power  the  objection  should  have  been 
made  before  the  new  road  was  laid  out  by  the 
Court  and  the  work  of  re-ciHistruction  com^Aeted 
by  the  railroad.  It  might  be  raised  in  a  proper 
way  even  now,  but  until  it  is  raised  and  disposed 
(^  in  an  orderly  and  legal  manner  the  decision  of 
the  railroad  company  must  stand.  The  super- 
visors are  proposing  on  their  motion  and  by  their 
own  authority  to  restore  the  crossing  which  has 
been  supplied.  They  would  overrule  the  decision 
of  the  railroad  company  on  the  question  of  neces- 
si^  which  the  Act  of  Assembly  left  to  it  for  de- 
termination, and  proceed  to  undo  what  it  has 
done  in  the  premises,  without  the  aid  of  legal 
process  or  the  judgment  of  the  courts.  This  will 
not  do.  The  supervisors  may  as  well  open  a 
grade  crossing  at  any  other  point  on  the  line  of 
the  railroad,  without  authoriQr,  as  to  do  it  here. 
The  railroad  company  necessarily  appropriated  a 
part  of  the  Newport  Road  in  the  improvement  of 
its  tracks.  It  decided  that  it  was  reasonably  nec- 
essary to  remove  or  re-construct  that  part  of  the 
road.    They  sought  and  obtained  the  authority 


of  the  Court  of  Quarter  Sessions  of  Lancaster  for 
laying  out  and  opening  the  new  road.  They  did 
the  work  of  re-construction  at  their  own  cost  and 
built  a  safe  overhead  crossing  at  a  convenient 
point.  The  public  took  possession  of  the  re-con- 
stmcted  road  and  has  used  it  for  several  years. 
These  proceedings  have  the  efieet  of  informally 
vacating  so  much  of  the  old  road  as  is  thus  sup- 
plied and  there  is  no  power  in  the  supervisors 
to  revise  and  reverse  all  that  has  been  done  and 
restore  the  supplied  crossing. 

The  cases  cited  by  the  defendants  in  error  are 
not  in  point.  The  Appeal  of  the  Railroad  Com- 
pany (93  Pa.  150),  was  a  case  in  which  a  rail- 
road company  sought  to  justify  the  appropriation 
of  a  streeet  without  direct  legislative  authority 
therefor.  The  same  is  true  of  the  Penna.  Rail- 
road Company's  Appeal  (115  Pa.  514),  and  the 
rule  was  stated  to  be  that  the  legislature  may 
authorize  a  railroad  company  to  lay  its  tracks  in 
a  public  street,  but  that  without  such  authority  it 
has  not  the  right  to  appropriate  the  highway  in 
that  manner.  The  precise  question  now  decided 
is  not,  so  far  as  we  are  aware,  considered  in  any 
of  our  own  cases,  nor  has  the  research  of  counsel 
brought  to  our  attention  any  decided  case  in  which 
it  is  ruled. 

The  decree  is  reversed,  and  the  prdiminary 
injunction  restored  at  the  costs  of  the  appellees. 

Opinion  by  Williams,  J. 

Mitchell,  J.,  dissented.  w.  m.  s.,  jr. 


Jan.  '89,  59.  iJannarj  31,  1889. 

Hayes  v.  The  Press  Company,  Lrimited. 

Lihel'^Oomment  by  newspaper  upon  a  record 
of  the  Court — Privileged  communication  — 
ilvidence. 

It  is  the  right  of  a  newspaper  to  pabllsh  the  fact 
that  a  jadgmest  has  been  entered  against  a  particular 
person,  as  shown  by  the  reoord  of  the  Ck>urt ;  bat  to 
publish  an '  inference  therefrom  that  the  party  is 
'*  embarrassed"  will,  if  nntrue,  constitute  a  libel  and 
render  the  paper  liable  in  damages. 

Plaintiff  sued  a  newspaper  for  libel,  setting  out  in 
his  narr.  the  publication  as  follows  :  **  Hotel  proprietor 
embarrassed, — A  judgment  was  entered  yesterday  by 
the  Third  National  Bank  against  J.  F.  and  W.  N. 
Hayes,  of  the  8t.  George  Hotel,  on  a  promissory 
note  dated  August  6th,  and  payable  on  demand,  for 
$1500,*'  and  alleging,  by  way  of  innuendo,  **  thereby 
then  and  there  meaning  that  the  said  J.  F.  Hayes, 
the  said  plaintiff,  was  in  bad  oironmstances,  insol- 
vent, and  unworthy  of  credit."  At  the  trial,  the 
plaintiff,  having  shown  that  he  was  not  in  bad  cir- 
cumstances, requested  the  Conrt  to  charge:  (1)  *'If 
yon  believe  plaintiff's  innuendo  to  be  true,  your  ver- 
dict should  be  for  plaintiff,"  and  (4)  "This  publica- 
tion was  not  a  privileged  communication."  The 
Court  refused  to  affirm  the  first  point  without  quali- 


Digitized  by 


Google 


414 


WEEKLY  NOTES  OF  CASES. 


fleation,  and  answered  the  other  pehit  by  saying  that 
a  fair  comment  was  admissible,  bat  that  if  the  com- 
ment was  unfair  and  reckless  it  took  away  the  privi- 
lege: 

Heldt  (1)  that,  nnder  the  circumstances,  the  first 
point  should  haye  been  unqualifiedly  afllrmed. 

(2)  That  the  question  of  privilege  was  not  properly 
involved,  ther  pnblication  was  in  no  sense  privileged, 
and  the  fourth  point  should  have  been  affirmed. 

In  the  idbove  ease  it  was  error  to  allow  the  pUintiif 
to  be  asked  on  cross-examination  whether  the  same 
publication  did  not  appear  in  other  papers. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

This  was  an  action  of  libel  by  J.  Frank  Hayes 
against  The  Press  Company,  Limited. 

The  narr.,  after  averring  that  the  plaintiff  was 
the  proprietor  of  the  St.  George  Hotel,  etc.,  de- 
clared on  a  libel  published  by  the  defendant,  as 
follows : — 

"hotbl  pbopbistor  bmbabrabsid. 
*'  A  judgment  was  entered  yesterday  by  the  Third 
National  Bank  against  J.  F.  and  W.  N.  Hayes  of  the 
St.  George  Hotel  on  a  promissory  note,  dated  August 
6th,  and  payable  on  demand  for  $1,500."  (Innuendo) 
'*  thereby  then  and  there  meaning  that  the.said  J.  F. 
Hayes,  the  said  plaintiff^  was  in  bad  oiroamstaiioes, 
insolvent,  and  unworthy  of  credit.'' 

Defendant  first  demurred,  and  then  filed  a 
single  plea  of  *'  not  guilty." 

The  facts,  as  they  appeared  at  the  trial,  before 
Rebd,  J.,  are  substantially  set  out  in  the  opinion 
of  the  Supreme  Court. 

Plaintiff  was  asked  on  cross-examination 
whether  the  statement  was  not  published  in  a 
number  of  other  papers.  Plaintiff's  counsel  ob- 
jected *'  to  the  witness  being  asked  a  question 
as  to  whether  something  was  printed  in  the 
other  papers,  because  it  is  calling  upon  the 
witness  to  give  the  contents  of  a  document 
which  ought  to  speak  for  itself."  Objection 
overruled  and  evidence  admitted.  (First  as- 
signment of  error.) 

Plaintiff  requested  the  Court  to  charge  the 
jury  as  follows : — 

(1)  If  you  believe  the  plaintiff's  innuendo  to 
be  true  your  verdict  must  be  for  the  plaintiff. 
Answer,  I  have  answered  that  point  already  in 
my  general  charge.  That  point  unqualifiedly  I 
cannot  afiirm.     (Seventh  assignment  of  error.) 

(2)  The  libel  is  on  its  face  actionable,  and  no 
defence  whatever  has  been  shown.  Answer. 
That  point  I  refuse.  (Ninth  assignment  of 
error.) 

(3)  It  is  your  duty  to  infer  legal  malice  in 
this  case.  Answer,  That  point  I  reflise. 
(Tenth  assignment  of  error.) 

(4)  This  publication  was  not  a  privileged 
communication.  Answer,  I  have  defined  in 
my  charge  how  far  it  is  privileged  by  telling 
you  that  a  fair  comment  was  admissible,  but 


tltat  an  unfiiir  and  reckless  comment,  or  one 
made  in  fevity  and  carelessness,  was  not  admis- 
sible ;  this  would  take  away  the  privilege. 
(Eleventh  assignriient  of  error.) 

The  Court  charged  the  jury  as  follows: — 

**  The  case  goes  to  you  on  two  points  of  fmet 
which,  after  careful  consideration,  I  have  con- 
cluded are  within  your  province  and  not  within 
mine.  But  the  line  of  thosA  facts  is^  narrow  and 
will  deserve  your  thorough  attention. 

<*  [The  de^dant  in  this  case.  The  Press  Com- 
pany, Limited,  published  a  statement  about  this 
plaintiff  which  it  had  the  privilege,  in  its  ftinc- 
tions  as  a  public  newspaper,  to  publish.  Beyond 
that  they  had  the  right  to  make  upon  that,  or 
any  other  fact  of  a  public  or  somewhat  pubHe 
cliaracter,  any  reasonable  and  fair  comment; 
and  for  the  exercise  of  that  right  they  are  not  to 
be  liable  unless  the  right  has  been  abused. 

<*  The  question  of  fkct  important  for  yon  to  de- 
cide and  ascertain  is  whether  there  was  such 
abuse.  That  depends  upon  what  conclusion 
can  be  drawn  from  the  fact  of  the  entering  of 
this  judgment-note  or  the  entering  op  of  a  judg- 
ment npon  tlie  note."]  (Second  assignment  of 
error.)  «♦  That  is  a  matter,  not  of  law,  but  of 
business  practice,  and  one,  therefore,  which  fiedla 
within  your  domain  rather  than  within  mine. 
It  might  well  be  that  the  entering  of  a  judg- 
ment-note against  a  man,  so  fkr  as  his  credit  is 
concerned,  would  have  an  efibct  upon  his  busi- 
ness credit  so  as  to  cause  damage  to  him ;  and  it 
might  well  be  that  the  entering  up  of  a  judg- 
ment-note would  not  aff^t  a  man's  credit  at  all. 
It  might  be  that  the  entering  up  of  a  judgment 
would  be  fatal  to  the  credit  of  one  man  and 
would  not  affect  the  credit  of  another  man. 
Therefore  all  these  are  questions  of  fkct  for 
your  decision  and  not  questions  upon  which  I 
can  rule. 

*<  [The  only  thing  that  caused  me  to  hesitate 
in  my  disposition  of  the  case  was  a  doubt — and 
in  expressing  it  I  do  not  intend  to  bind  you  at 
all — a  doubt  as  to  whether  there  was  soflllcient 
evidence  before  you  to  satisfy  you  as  to  the  plain- 
tiff's case."]  (Thirdassignment  of  error.)  **On 
that  point  you  have  the  right  and  it  is  your  privi- 
lege to  differ  from  me,  and  if  you  think  that  I 
am  wrong  in  entertaining  that  doubt  it  is  not 
only  your  privilege  but  it  is  your  duty  to  find  in 
a  way  which  perhaps  I  would  not  find  if  I  were 
in  your  place. 

"  [The  first  point  is  whether  the  entering  up 
of  this  judgment,  taken  alone  and  as  a  solitary 
fact,  was  so  significant  that  a  newspaper  in  the 
ordinary  course  of  its  daily  work  might  well  find 
that  the  person  against  whom  such  a  judgment 
was  entered  up  was  in  an  embarrassed  oondition. 
That  point  is  for  you  to  consider."]  (Fourth 
assignment  of  error.)     '^And  in  considering  it 
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jou  most  consider  the  second  point  which  i 
[What  is  the  neaning  of  the  word  ^  embarrassed' 
or  ^  embarrassment/  in  connection  with  a  man's 
business  or  his  credit?"]  (Eighth  assignment 
of  error.)  "  In  considering  that  word  you  are  to 
take  it  in  its  ordinary  sense,  as  men  ordinarily 
intelligent  would  use  such  a  word.  You  must 
ask  yourselves,  how  would  I  describe,  or  in  what 
condition  would  I  understand  a  man  to  be  who 
is  described  as  embarrassed  ?  I  take  it  to  be — 
and  I  am  simply  expressing  my  own  opinion,  not 
binding  you— -that  a  man  who  needs  money  for 
the  purposes  of  his  business,  and  is  not  able  to  get 
it  without  some  difficulty,  without  difficulty  which 
he  feels,  that  man  may  be  said  to  be  embarrassed 
in  his  pecuniary  affiiirs.  A  man  who  needs 
money,  and  cannot  readily  get  it  by  the  ordinary 
means,  is  a  man  who  in  my  judgment  would  be 
an  embarrassed  man.  But  as  to  that,  as  in.  re- 
gard to  all  questions  of  fact,  you  will  find  in 
whatever  way,  under  your  oaths  and  consciences, 
you  may  think  you  ought  to  find. 

*'  Now,  the  evidence  in  this  case  is  that  the 
plaintiff  had  a  large  business,  with  a  considerable 
profit  for  one  year,  involving  the  expenditure  of  a 
large  amount  of  money — in  the  past  and  for  the 
fiiture.  It  was  a  business,  and  this  is  for  you  to 
consider,  not  perhaps  of  a  certain  character  ;  that 
16  to  say,  was  it  such  a  business-— and  I  want  you 
to  consider  this — that  it  would  certainly  bring  in 
the  second  year  any  profit,  because  it  bad  brought 
a  profit  in  the  first  year?  You  must  consider  the 
nature  of  the  business  and  the  whole  situation 
there.  It  is  for  you  to  ascertain,  from  all  the 
evidence,  whether  the  plaintiff's  returns  from  that 
business  were  certain  or  uncertain.  If  they  were 
certain,  then  it  is  a  question  for  you  to  consider 
what  bis  motives  were,  under  all  the  circum- 
stances surrounding  the  l^rrowing  of  this  money 
from  the  Third  Nationid  Bank.  On  the  other 
hand,  if  his  returns  from  the  hotel  were  uncertain ; 
but  that  is  for  you  to  determine.  You  may  find 
that  it  was  possibly  prosperous  one  year  and  the 
next  year  not  so  prosperous.  You  may  find  that 
this  man  had  large  debts  and  assets — which  may 
be  of  great  value.  There  was  the  hotel  lease  and 
the  furniture,  and  you  may  find  that  this  hotel 
lease  was  of  a  certain  value.  Then  he  had  a  farm 
in  the  country  of  some  value ;  I  think  he  said 
that  he  gave  six  thousand  dollars  for  it.  He  had 
outside  of  those,  his  apothecary  shop,  which  he 
says  was  of  the  value  of  about  twenty  thousand 
dollars.  That  was  the  estimate  he  put  upon  it. 
With  these  assets  yon  may  find  that  he  was  a  man 
who  was  not  in  a  condition  of  financial  embar- 
rassment. But  on  this  point  I  want  you  to  dis- 
regard all  the  testimony  in  regard  to  the  policies 
of  insurance.  The  after  proof  failed  to  show  that 
they  were  assets  of  any  vaiue  in  his  hands.  They 
may  have  been  so,  but  it  was  not  proven. 


^  Now  you  find  that  this  man,  in  this  situation, 
goes  to  a  bank  to  obtain  money  for  a  certain  pur- 
pose. He  says  it  was  for  improvements  to  his 
house — for  painting  and  paper-hanging  and  to 
bay  carpets.  He  gives  a  judgment-note  for  the 
oblinition. 

"It  is  for  you  to  consider,  at  this  point,  in 
justice  to  him  and  in  justice  to  the  defendant, 
just  how  he  was  situated.  You  should  endeavor 
to  put  yourselves  in  his  place  in  order  to  see  how 
he  stood. 

"  You  find  that  this  man,  so  situated,  under- 
takes to  procure  a  loan  of  money  from  a  bank. 
And  the  question  comes  up  whether  the  demand 
of  the  judgment-note  on  the  one  side  and  the 
giving  of  the  judgment-note  on  the  other  side, 
was  such  a  matter  as  would  indicate  of  itself  that 
the  man  was  in  an  embarrassed  condition.  If 
that  was  not  fairly  inferable  from  all  the  facts,  if 
it  was  a  reckless  assertion  on  the  part  of  the  news- 
paper, made  wantonly,  with  levity  and  with  care- 
lessness, then  the  defendant  would  be  liable  for 
the  statement.  On  the  other  hand  if  it  was  a 
statement  which  any  fair-minded,  intelligent  man 
with  a  knowledge  of  the  circumstances  and  a 
knowledge  of  the  community,  would  naturally 
make  under  the  circumstances  [if  it  was  such  an 
inference  as  you  and  I  would  draw  from  the  facts, 
then  in  my  opinion  they  are  not  liable  and  it 
would  not  be  your  duty  to  find  a  verdict  for  the 
plaintiff."]  (Fifth  assignment  of  error.)  "But  the 
whole  matter  depends  upon  questions  of  fact, 
which  you  must  find,  and  which  I  do  not  propose 
to  find  for  you.  In  expressing  any  opinion  upon 
the  fact«  I  do  it  only  to  enlighten  you  and  not  to 
bind  you. 

"  Now,  that  covers  the  whole  case.  In  the  first 
place  you  are  to  consider  the  situation  of  the  par- 
ties— whether  the  giving  of  this  judgment  note 
was  such  a  fact  from  which  it  might  be  inferred 
in  this  particular  case  that  the  man  was  in  a  con- 
dition of  embarrassment ;  and  secondly,  whether 
the  word  <  embarrassed'  described  the  condition 
in  which  you  may  find  that  this  man  was  in. 

"  In  this,  as  in  all  cases,  you  are  to  bring  to 
your  decision  a  careful  consideration  of  all  the 
facts ;  you  are  to  remember  the  evidence  and  try 
to  remember  the  instructions  which  have  been 
given  to  you — as  well  as  the  addresses  of  counsel. 

"  And  you  are  to  remember,  in  this,  as  in  all 
cases,  that  the  burden  of  proof  is  upon  the  plain- 
tiff. It  is  upon  him  to  establish  to  your  satisfac- 
tion that  the  injury  which  be  alleges  has  been 
caused  to  him. 

*'  In  regard  to  the  damages  [if  you  find  upon 
all  these  points  or  upon  the  substance  of  all 
these  points  which  I  have  hiid  before  you, 
against  the  defendant  in  this  case— >if  you  find 
for  the  plaintiff,  then  it  becomes  your  duty 
to  consider  the  question  of  the  damage  suffered 
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by  the  plaintiff."]  (Sixth  assignment  of  error.) 
**  In  this  case  we  have  two  facta  or  elements — the 
entering  of  the  judgment-note  and  the  newspaper 
comment  made  upon  it — the  affirmative  statement 
that  this  man  was  embarrassed.  If  you  find  as  a 
matter  of  fact  in  this  case  that  it  was  not  a  proper 
comment  to  make  upon  the  fact  of  the  entering 
of  the  judgment-note  it  will  become  necessary  for 
you  to  consider  how  far  the  injury  suffered  by 
the  plaintiff,  if  he  did  suffer  any  injury,  was  to  be 
ascribed  to  the  fact  of  the  entering  up  of  the  judg- 
meilt-note — or  whether  it  was  to  be  ascribed  to 
that  only,  or  on  the  other  hand  to  the  use  of  the 
word  *  embarrassed'  by  the  newspaper.  You 
will  remember  the  statement  that  the  newspaper 
contained  to  the  effect  that  the  plaintiff  was  em- 
barrassed ;  and  secondly,  you  will  relnember  that 
a  judgment  was  entered  against  him.  That  state- 
ment was  made  in  the  newspaper.  Then  the 
paper,  the  same  periodical,  on  the  next  day  issued 
1^  statement  about  the  facts  in  this  case  as  fur- 
nished to  them  by  Mr.  Haye^  himself,  the  plain- 
tiff. 

"  Now,  while  it  is  hot  possible  always  to  over- 
take a  false  and  mistaken  statement  by  correction, 
and  therefore  while  the  fact  of  the  publication  on 
Monday  does  not  necessarily  do  away  with  the 
fact  of  the  publication  on  Sunday,  yet  it  is  for 
you  to  consider  this  publication  as  a  whole,  and 
say  how  far  you  think  as  a  matter  of  fact  the 
plaintiff^s  business  was  injured  as  he  claims  it 
was,  by  the  publication  of  the  comment  in  the 
Sunday  paper.*  On  that  point  again  it  becomes 
your  duty  to  look  particularly  into  this  matter 
with  the  greatest  possible  care,  because  of  the 
large  consequences  which  may  flow  from  what 
seems  to  me  a  narrow  source*— from  which  they  are 
alleged  or  supposed  to  flow.  Tou  may  not  take 
the  view  of  this  case  which  I  do  on  this  point. 
You  may  think  or  find  if  you  think  you  have  the 
evidence  to  justify  you  that  this  comment  in  the 
Sunday  paper  was  adequate  to  produce  the  result 
which  the  plaintiff  claims.  But  you  must  recol- 
lect there  is  no  question  that  the  judgment-notes 
were  entered  up ;  and  it  is  for  you  to  consider  on 
this  point  as  on  all  the  points,  that  the  entering 
Qp  of  a  judgment-note  carries  of  itself  without 
comment  upon  it,  or  may  of  itself  have  a  serious 
effect  upon  a  man's  business.  You  must  also  re- 
member that  on  this  point  as  on  all  points,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that 
the  damage  did  follow  from  the  alleged  wrongful 
act.  It  is  for  you  to  consider  wliether  this  lan- 
guage which  appears  in  this  newspaper  on  that 
particular  day  will  account  for  the  condition  of 
the  plaintiff's  business  or  the  change  in  his  busi- 
ness. 

"  The  ])laintiff  in  his  own  evidence  admits  hav- 
ing found  serious  fault  with  his  manager.  He 
says  in  his  own  testimony,  although   he  states 


differently  in  another  portion  of  it  that  the  hotel 
was  taken  care  of  and  managed  by  the  manager; 
then  he  says  that  Mr.  Ward  was  the  real  man- 
ager, and  he  explains  that  he  found  fault  with 
Mr.  Ward's  management.  But  he  says  in  his 
testimony  that  he  don't  ascribe  his  losses  to  Mr. 
Ward's  management  because  this  was  no  worse 
the  second  year  than  the  first. 

**  It  is  for  you  to  consider  whether  these  con- 
sequences flowed  from  the  publication  solely,  or 
whether  they  flowed  from  something  else ;  and 
you  may  distinguish  one  from  the  other,  and  set 
a  value  upon  the  loss  which  can  be  fairly  trace- 
able to  this  libel ;  if  it  was  a  libel.  And  you 
may  find  whatever  damages  you  think  the  plain- 
tiff suffered  in  his  business  from  that  cause. 

**  So  far  as  the  period  of  time  is  concerned  I 
stated  in  ruling  upon  the  evidence  that  it  ought 
to  be  brought  down  to  a  reasonable  time  after  the 
event,  which  in  my  judgment  was  the  season  fol- 
lowing, that  this  was  a  reasonable  time.  I  think 
you  should  confine  your  attention  to  the  business 
that  followed  in  the  next  business  season,  that 
is  to  say  from  one  year  to  the  next. 

**  But  you  must  recollect  all  through  the  case 
that  you  are  not  to  make  guesses,  that  no  one  of 
you  is  to  put  off  his  responsibilities  upon  any 
other  one,  but  that  you  are,  each  of  you,  to  do 
your  duty  as  best  you  can,  to  ascertain  the  truth 
from  the  evidence  before  you,  and  find  as  you 
think  the  verdict  ought  to  be  found.  And  always, 
as  I  have  already  said,  the  plaintiff  is  bound  to 
make  out  his  case." 

Verdict  for  the  defendant,  and  judgment  there- 
on. Plaintiff  took  this  writ  specifying  for  error 
the  ruling  on  the  evidence,  the  answers  to  the 
points,  and  the  portions  of  the  charge  in  brackets 
as  above  noted. 

Richard  P.  White  {George  IL  EarU^  Jr., 
with  him),  for  plaintiff  in  error. 

Jame$  H.  Shakespeare  {James  B.  Heverin 
with  him),  for  defendant  in  error. 

October  7, 1889.  The  Court.  The  evidence 
in  this  case  tended  to  show  that  af\er  the  plaintiff 
had  been  engaged  for  some  time  in  the  retail 
drug  business,  he  purchased  the  furniture,  etc,  of 
the  St.  George  Hotel,  Philadelphia,  and  leased 
the  building  itself  for  a  term  of  ^^^  years  from 
September  7,  1885.  During  the  first  year  the 
hotel  business  showed  a  net  profit  of  about  $8000, 
with  favorable  prospects  for  the  next  ensuing 
year.  The  house  was  Urgely  patronized  by 
guests  who  made  it  their  home  during  the  year, 
except  for  a  few  weeks  in  the  summer. 

In  August,  1886,  plaintiff  determined  to  make 
some  needed  repairs,  such  as  painting,  papering, 
etc.,  involving  a  greater  cash  outlay  than  he  was 
then  urepared  to  meet  witliout  a  temporary  loan. 
For  that  purpose  he  had  a  note  for  $1500  at  four 
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months,  indorsed  by  bis  brotber,  discounted  hj 
the  Tbird  National  Bank,  witb  wbicb  be  kept  an 
account ;  and,  as  collateral  security  tberefor,  be 
gave  tbe  joint  judgment-note  of  bimself  and 
brotber,  for  same  amount,  payable  on  demand; 
witb  tbe  understanding  tbat  tbe  latter  sbould  be 
used  only  in  case  tbe  discounted  note  was  dis- 
honored. By  an  oversight  of  tbe  bank  judgment 
was  prematurely  entered  on  tbe  collateral  note, 
but  no  execution  was  issued  tbereon.  ''Tbe 
Press  Company,  Limited,"  defendant,  in  its 
issue  of  August  9,  1886,  published  tbe  following 
notice  of  tbe  judgment : — 

**  Hotel  proprietors  embarrassed. 

**A  judgment  was  entered  yesterday  by  tbe 
Third  National  Bank  against  J.  F.  and  W.  N. 
Hayes,  of  tbe  St.  George  Hotel,  on  a  promissory 
note,  dated  August  6,  and  payable  on  demand, 
for  $1500." 

Tbis  article  constitutes  the  alleged  libel,  and  is 
declared  on  witb  tbe  following  innuendo  :  '<  there- 
by then  and  tbere  meaning  tbat  the  said  J.  F. 
Hayes,  the  plaintiff,  was  in  bad  circumstances, 
insolvent,  and  unwortby  of  credit"  Defendant's 
demurrer  to  the  declaration  being  overruled,  the 
plea  of  not  guilty  was  entered,  and  on  tbat  issue 
the  case  was  tried. 

In  addition  to  the  facts  and  circumstances 
above  stated,  tbe  evidence  adduced  by  plaintiff 
tended  to  show  that  be  was  not  embarrassed,  nor 
in  bad  circumstances,  insolvent,  or  unworthy  of 
credit  at  tbe  time  tbe  judgment  was  entered,  nor 
before ;  that  in  round  figures  his  entire  liabilities, 
including  drug  and  botel  business,  aggregated 
about  $16,000,  and  his  assets  about  thrice  that 
sum ;  tbat  none  of  his  liabilities  were  pressing, 
and  a  very  small  proportion  of  same  then  due. 
His  object  in  borrowing  the  $1500  was  to  pro- 
vide better  accommodation  for  patrons  of  tbe 
hotel.  Plaintiff  bimself  wa3  examined  and  rig- 
idly cross-examined  as  to  his  business  affairs, 
financial  condition,  etc.  His  testimony  tended 
to  show  that  tbe  publication  was  prejudicial  to 
his  financial  standing,  and  injurious  to  his  busi- 
ness as  proprietor  of  the  hotel.  Tbe  manner  in 
which  it  affected  both,  and  the  extent  of  the 
alleged  injury,  were  stated  in  detail,  and  need 
not  be  further  noticed.  Tbe  evidence  was  all  for 
the  consideration  of  the  jury  in  determining 
questions  of  fact  upon  which  it  was  their  exclu- 
sive province  to  pass.  The  botel  books  were 
produced  on  defendant's  call,  but  it  does  not  ap- 
pear tbat  they  were  examined  or  put  in  evidence, 
nor  was  tbere  any  rebutting  testimony  offered  by 
defendant. 

If  there  was  no  error  in  the  trial,  the  verdict 
for  defendant  should  not  be  disturbed ;  but 
it*  is  alleged  the  Court  erred  in  several  particu- 
lars, some  of  which  are  worthy  of  notice. 

In  plaintiff's  first  and  fourth  points  for  charge^ 


the  learned  Judge  was  requested  to  instruct  the 
jury  as  follows:  **(!)- If  you  believe  plaintiff's 
innuendo  to  be  true,  your  verdict  sbould  be  for 
plaintiff."  '*  (^)  This  publication  was  not  a 
privileged  communication."  In  bis  answer  to  tbe 
first,  the  learned  Judge  said :  ''  I  have  answered 
that  point  already  in  my  general  charge.  That 
point  I  cannot  unqualifiedly  afhrm."  We  fail  to 
discover  in  the  general  charge  any  such  afiirm- 
ance  of  the  point,  qualified  or  otherwise,  as  the 
publication  itself  and .  tbe  undisputed  evidence 
required.  It  was  for  the  jury  to  say  whether 
tbe  publication  meant  what  is  alleged  in  the 
innuendo.  If  they  found  it  did,  the  publication 
is  libellous ;  and,  under  tbe  uncontradicted  evi- 
dence, plaintiff  was  enti  tied  to  a  verdict.  Written 
or  printed  words  which  are  injurious  to  a  person 
in  his  office,  profession,  or  calling,  or  wbicb  im- 
peach tbe  credit  of  any  merchant  or  trader,  by 
imputing  to  him  insolvency,  or  even  embarrass- 
ment, are  libellous.  The  law  carefully  guards 
tbe  credit  of  merchants  and  traders.  Imputations 
on  their  solvency,  or  suggestions  that  they  are  in 
pecuniary  difficulties,  etc.,  are,  as  a  general  rule, 
actionable.  (Odgers  on  Libel,  19,  ^9,  80,  81, 
and  authorities  there  cited.) 

In  its  application  to  a  man's  financial  condi- 
tion or  standing,  tbe  word  *'  embarrassed,"  em- 
ployed in  the  bead-line  of  the  article  complained 
of,  ordinarily  means  incumbered  with  debt,  beset 
with  urgent  claims  and  demands,  unable  to  meet 
his  pecuniary  engagements,  etc.  Words  of  sub- 
stantially the  same  import  as  those  used  in  the 
innuendo.  The  office  of  an  innuendo  is  to  aver 
the  meaning  of  the  language  published ;  but,  if 
the  common  understanding  of  mankind  takes  hold 
of  tbe  published  words,  and  at  once,  without  diffi- 
culty or  doubt,  applies  a  libellous  meaning  to 
them,  an  innuendo  is  not  needed,  and  if  used 
may  be  treated  as  useless  surplusage.  Considered 
in  connection  with  tbe  rest  of  tbe  article,  the 
word  "embarrassed"  means  substantially  what 
is  ascribed  to  it  in  tbe  innuendo.  That,  how. 
ever,  was  a  question  for  tbe  jury.  The  point 
should  have  been  i^rmed. 

In  bis  answer  to  the  fourth  point,  above 
quoted,  tbe  learned  Judge  said :  <<  I  have  defined 
in  my  charge  bow  far  it  is  privileged,  by  telling 
you  tbat  a  fair  comment  was  admissible,  but  that 
an  unfair  and  reckless  comment  was  not  admis- 
sible. Tbis  would  take  away  the  privilege.'* 
This  answer,  we  think,  wad  misleading,  and  erro- 
neous. Strictly  speaking,  the  question  of  privi- 
lege was  not  involved.  It  was  tbe  common  right 
of  any  one  to  publish  the  fact  that  a  judgment 
for  $1500  bad  been  entered  against  the  defen- 
dants, substantially  as  shown  by  tbe  record  of 
tbe  Court  in  which  it  was  entered ;  but  it  was 
neither  the  right  nor  the  privilege  of  defendant 
or  any  one  else  to  publish  in  connection  there- 
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with  the  declaration,  in  the  form  of  a  head-line,  or 
otherwise,  that  the  defendants  in  the  judgment 
were  embarrassed.  That  had  a  direct  tendency 
to  impair  their  credit  and  injure  their  business ; 
and,  if  the  evidence  is  believed,  it  did  injure 
plaintiff's  credit  and  business  as  a  hotel-keeper. 
Such  a  declaration,  whether  it  be  regarded  as  an 
inference  drawn  bj  the  writer  from  the  fiict  that 
the  judgment  was  entered,  or  be  called  a  com- 
ment on  a  judicial  proceeding,  was  an  unwar- 
ranted assertion  of  £&ct,  which,  if  untrue,  was 
manifestly  calculated  to  impair  plaintiff's  credit 
and  injure  his  business.  It  does  not  follow  that 
ohe  who  authorizes  a  confession  of  judgment 
against  himself  is  financially  embarrassed. 

The  publication,  as  a  whole,  including  the 
head-line,  was  in  no  sense  privileged.  The  point 
should  have  been  affirmed. 

For  reasons  already  suggested,  those  portions 
of  the  charge  recited  in  the  second,  fourth,  and 
tifth  fi|fecification8  were  misleading  and  erroneous. 

The  testimony,  elicited  on  cross-examination 
of  plaintiff,  was  irrelevant  and  improper,  and  for 
aught  that  we  know  it  may  have  prejudiced 
plaintiff's  case. 

The  remaining  specifications  of  error  are  not 
sustained ;  but,  for  reasons  suggested  in  connec>- 
tion  with  the  first,  second,  fourth,  fifth,  seventh, 
and  eleventh  specifications,  the  judgment  should 
be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J.  w.  m.  s.,  jp. 


Jan.  »89,  191..  April  3, 1889, 

In  re  Widening  of  Chestnut  Street. 

Widening  of  streets — Appeal  from  report  of 
viewers — Act  of  June  13,  1874 — Jurisdiction 
of  Common  Pleas  and  Quarter  Sessions.      * 

The  effeot  of  an  appeal  to  the  Court  of  Common  Pleas, 
under  the  Act  of  June  13,  1874,  P.  L.  283— providing 
that  in  all  cases  of  damages  assessed  against  a  corpo- 
ration or  individual  invested  with  the  privilege  of 
taking  private  property  for  public  nse,  etc.,  where 
Huch  assessment  shall  have  been  made  otherwise  than 
bj  a  trial  in  Court,  and  an  appeal  is  not  provided  for 
by  existing  laws,  an  appeal  may  be  taken  to  the  Court 
of  Common  Pleas  within  thirty  days  from  the  ascer- 
tainment of  the  damages  or  the  filing  a  report  thereof 
in  Court — is  to  vest  in  that  Court  exclusive  jurisdiction 
of  the  question  of  damages. 

It  is  error  in  the  Quarter  Sessions  to  assume  Juris- 
diction and  sustain  exceptions  filed  in  that  Court  to 
the  report  of  viewers  while  an  appeal  from  that  report 
is  pending  in  the  Court  of  Common  Pleas. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 


The  following  facts  appeared  from  the  report 
of  the  Master  in  the  Court  below  : — 

John  C.  Lucas  was  seised  of  a  lot  of  ground 
and  buildings  thereon  situated  at  the  southwest 
comer  of  Chestnut  and  Juniper  streets  in  the 
city  of  Philadelphia.  In  July,  1887,  Mr.  Lucas 
having  torn  down  the  buildings  for  the  purpose 
of  erecting  another  one  on  this  Tot,  was  compelled 
by  the  Act  of  April  28,  1870  (P.  L.  1291),  to 
recede  for  a  depth  of  five  feet  along  the  whole 
length  of  his  Chestnut  streetfront  from  the  former 
building  line.  On  December  14,  1887,  he  pre- 
sented his  petition  to  the  Quarter  Sessions  for  a 
Master  and  jury  to  assess  the  damages  sustained 
by  reason  of  the  taking  of  his  ground.  A  Master 
and  jury  were  duly  appointed,  who  filed  their  re- 
port on  July  17, 1888,  and  awarded  the  petitioner 
$4000  damages. 

On  August  15,  1888,  within  thirty  days  after 
filing  the  report  of  the  Master  and  jury,  the  city 
appealed  from  the  report  to  the  Court  of  Common 
Pleas,  and  on  September  1, 1888,  also  filed  excep- 
tions in  the  Court  of  Quarter  Sessions.  After 
argument  in  the  Court  of  Quarter  Sessions  the 
exceptions  were  sustained. 

Mr.  Lucas  having  died  his  administrators  were 
substituted  of  record,  and  their  counsel  then  took 
a  rule  to  show  cause  why  the  exceptions  should 
not  be  stricken  ofi^and  the  order  sustaining  them 
be  set  aside  and  vacated  ;  inasmuch  as  there  was 
an  appeal  pending  at  the  time  the  exceptions  had 
been  filed. 

After  the  exceptions  had  been  sustained  by  the 
Court  of  Quarter  Sessions,  counsel  for  the  city 
took  a  rule  in  the  Court  of  Common  Pleas  to  show 
cause  why  their  appeal  filed  therein  should  not  be 
withdrawn.  This  rule  was  afterward  made  abso- 
lute against  the  protest  of  the  petitioner. 

Lucas's  administrators  then  took  this  certiorari 
assigning  for  error,  inter  alia^  the  action  of  the 
Court  of  Quarter  Sessions  in  sustaining  excep- 
tions to  the  report  of  the  Master  and  jury  when 
an  appeal  was  pending  in  the  Common  Pleas 
whose  jurisdiction  was  complete  and  exclusive. 

Edward  H.  Weil  (Samuel  B.  Huey  with  him), 
for  plaint  ifis  in  error. 

The  Act  of  April  28,  1870  (P.  L.  1291),  and 
the  ordinance  of  the  city  of  Philadelphia  of 
March  31,  1884,  under  which  the  width  of 
Chestnut  Street  was  changed,  have  been  fully  con- 
sidered in — 

City  v.  Linnard,  1  Out.  242. 
In  re  Chestnut  St.,  3  Cram.  593. 

The  Court  of  Quarter  Sessions  has  no  jurisdic- 
tion when  an  appeal  has  been  taken  to  the  Com- 
mon Pleas. 

Williams  v,  Pittsburgh,  2  Norris,  71. 
Donaldson  v.  R.  R.  Co.,  16  Wbbklt  Notbs,  312. 
LentE  V.  Lamplugh,  2  Jones,  344. 
SchnylkUl,  etc.  R.  R.  Co.  v.  Harris,  23  Wbbklt 

Notbs,  262. 
Act  of  June  13, 1874,  P.  L.  283. 
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James  Alcorn  {Charles  F.  Warwick^ diy soWq- 
itor  with  bim),  for  defendant  in  error. 

October  7, 1889.  Thk  Coubt.  On  the  peti- 
tion  of  John  C.  Lucas,  owner  of  the  lot  at  south- 
west corner  of  Chestnut  and  Juniper  streets  in 
the  city  of  Philadelphia,  viewers  were  appointed 
by  the  Court  of  Quarter  Sessions  to  assess  the 
damages  he  bad  sustained  bj  the  widening  of 
Chestnut  Street  at  that  point. 

In  July,  1888,  the  report  of  the  viewers  award* 
bg  him  $4000  damages  was  duly  filed  in  said 
Court;  and,  on  August  15th,  next  ensuing,  the 
city  appealed  from  the  award  and  demanded 
*^  that  the  lawful  damages  caused  by  the  taking, 
injury,  or  destruction  of  the  property  of  John 
C.  Lucas,  for  the  widening  of  the  said  street, 
beween  the  points  named,  and  the  just  and 
lawful  compensation  to  be  paid  therefor,  shall 
be  determined  by  a  jury,  according  to  the 
course  of  the  common  law,  in  accordance  with 
the  provisions  of  the  Constitution  of  this  Com- 
monwealth and  the  Acts  of  Assembly  in  such 
case  made  and  provided."  Afterwards,  on  Sep«- 
tember  1,  1888,  while  that  appeal  was  pending 
and  undetermined  in  the  Court  of  Common  Pleas 
No.  3,  exceptions  to  the  report  of  viewers  were 
filed,  on  behalf  of  the  city,  in  the  Court  of  Quarter 
Sessions,  complaining  that  the  damages  awarded 
by  the  jury  were  excessive  and  contrary  to  the 
evidence ;  that  the  petitioner  was  not  entitled  to 
any  damages,  etc.  Without  assigning  any  reason 
therefor,  that  Court  made  an  order  sustaining  the 
exceptions  and  setting  aside  the  report,  and  after- 
wards refused  to  revoke  said  order.  Thereupon 
this  writ  of  certiorari  was  taken,  and  the  action 
of  the  Court  in  assuming  jurisdiction  and  sus- 
taining the  exceptions,  etc,  has  been  assigned  as 
error. 

The  Act  of  June  IS,  1874,  which  was  passed 
to  give  effect  to  section  8,  Article  XVI.  of  the 
Constitution,  provides  that  in  all  cases  of  danutges 
assessed  against  any  municipal  or  other  corpora- 
tion or  individual,  invested  with  the  privilege 
of  taking  private  property  for  public  use,  etc., 
whether  such  assessment  shall  have  been  made 
hy  viewers  or  -otherwise  than  a  trial  in  Court, 
and  an  appeal  is  not  provided  for  by  existing 
laws,  an  appeal  may  be  taken  by  either  party  to 
the  Court  of  Common  Pleas  of  the  proper  county 
within  thirty  days  from  the  ascertainment  of  the 
damages  or  the  filing  a  report  thereof  in  Court, 
pursuant  to  any  general  or  special  Act,  and  not 
afterwards.  In  this  case,  the  appeal  was  taken  in 
due  form  by  the  city  within  the  time  named  in 
the  Act.  The  effect  of  the  appeal  to  the  Court 
of  Common  Pleas  was  to  vest  in  that  Court  ex- 
clusive jurisdiction  of  the  question  of  damages. 
(Posey's  Appeal,  83  Pa.  67 ;  Williams  et  al.  v. 
Cityof  Pittsbuigh,  Id.  71.)     It  will  be  observed 


that  when  the  appeal  was  taken  from  the  Court 
of  Quarter  Sessions  on  August  15,  1888,  and  for 
more  than  two  weeks  thereafter,  no  exceptions 
had  been  filed  in  that  Court.  The  Court  was 
clearly  wrong  in  assuming  jurisdiction  and  sus- 
tfiining  the  exceptions  while  the  case  was  pending 
on  appeal  in  the  Court  of  Common  Pleas. 

The  order  of  the  Court  of  Quarter  Sessions, 
sustaining  the  exceptions  and  setting  aside  the 
report  of  viewers,  is  reversed  and  set  aside. 

Opinion  by  Stebrbtt,  J.  h.  s.  p.  n. 


Jan.  '89,  42. 


Reid  V.  Smoulter. 


Aprfl  18,  1889, 


Constitutional  law — Acts  of  Assembly — Amend' 
ments  of —  WTien  and  when  not  a  repeal  of  the 
original  Act — Public  officers — Separate  Or- 
phans* Courts — Clerks  of  power  to  appoint 
assistants — Luzerne  County — Acts  of  April 
18,  1887,  and  May  19,  1874. 

While,  as  a  general  rule,  an  amendment  of  a  statute 
declaring  that  it  shall  read  in  a  partioalar  way  re* 
peals  all  provisions  not  retained  in  the  altered  form, 
jet  this  rule  is  inapplicable  in  a  ease  where  such  an 
implied  repeal  woald  operate  to  produce  an  unoousti- 
tational  result. 

When  bj  an  Act  of  the  Legislature  a  separate  Or- 
phans' Court  has  been  created  in  a  particular  county 
in  accordance  with  the  provisions  of  Article  5,  section 
22  of  the  Constitution  of  1874,  said  Court  exists  under 
the  authority  of  the  Constitution,  and  the  register  of 
wills,  as  clerk  of  such  Court,  is  thereby  vested  with 
the  constitutional  right  to  appoint  an  assistant  clerk, 
with  the  consent  and  approval  of  the  Court,  which 
right  cannot  be  divested  by  the  Legislature,  so  long  as 
said  separate  Orphans*  Court  exists. 

Whether  a  separate  Orphans'  Court  established  in 
accordance  with  the  provisions  of  Article  5,  section  22 
of  the  Constitution  of  1874,  in  a  county  having  more 
than  150,000  inhabitants  may  be  abolished  by  the 
Legislature  on  the  population  of  the  county  being  re- 
duced below  that  number,  not  decided. 

When  the  Constitution  creates  a  public  office,  but 
makes  no  provision  as  to  the  salary  of  the  incumbent, 
the  amount  of  the  salary  is  within  the  discretion  of 
the  Legislature,  but  the  Legislature  cannot  repeal  the 
Act  fixing  the  amount  of  the  salary,  and  make  no 
provision  therefbr,  as  that  would  result  in  expelling 
him  from  office. 

The  Act  of  April  13,  1887  (P.  L.  22),  amending  §  5 
of  the  Act  of  May  19,  1874  (P.  L.  206),  as  to  the  ap- 
pointment of  assistant  clerks  of  the  Orphans'  Court  and 
fixing  their  salaries  is  constitutional,  but  said  Act  does 
not  operate  to  repeal  §  5  of  the  Act  of  May  19, 1874,  in 
so  far  as  the  latter  Act  provides  for  the  appointment 
and  salary  of  assistant  clerks  of  the  Orphans'  Court 
of  Luzerne  County. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 
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Petition  for  a  mandamus  by  Henry  A.  Raid 
against  John  Smoulter,  Jr.,  treasurer  of  Luzerne 
County,  to  compel  the  payment  to  plaintiflTof  his 
salary  as  assistant  clerk  of  the  Orphans'  Court 
of  Luzerne  County. 

The  petition  set  forth,  inter  altOj  that  said 
Reid  had  been  duly  appointed  assistant  clerk  of 
said  Orphans'  Court,  that  he  had  duly  qualified, 
and  performed  the  duties  of  that  office,  and  that 
there  was  due  him  one  quarter's  salary,  to  wit, 
$450 ;  that  he  had  presented  a  bill  therefor  duly 
attested  by  the  register  and  countersigned  by 
the  Judge  of  the  said  Orphans'  Court  to  the 
defendant,  who  had  refused  and  still  refuses  to 
pay  the  same.  The  petition  prayed  a  rule  to 
show  cause  why  a  mandamus  should  not  be 
issued  commanding  defendant,  Smoulter,  to  pay 
said  bill. 

A  rule  having  been  duly  granted,  the  defen- 
dant filed  an  answer  admitting  the  above  allega- 
tions of  the  petition,  but  denying  that  in  legal 
contemplation  the  ofiice  of  assistant  clerk  of  the 
Orphans'  Court  exists  in  the  county  of  Luzerne, 
for  the  reason  that  said  office  was  repealed  by 
the  Act  of  April  13,  1887  (P.  L,  22). 

After  argument  on  the  above  petition  and 
answer^  the  Court  below,  RiCR,  P.  J.,  discharged 
the  rule  and  dismissed  the  petition,  filing  the 
following  opinion : — 

**  The  only  question  presented  for  decision  is 
whether  the  provisions  of  the  Act  of  May  19, 
1874  (P.  L.  206),  relating  to  the  salary  of  the 
assistant  clerk  of  the  Orphans'  Court  are  in  force 
in  this  county.  We  say  that  is  the  only  question ; 
for,  while  it  is  suggested  in  the  answer  that  the 
office  was  abolished  by  the  Act  of  April  13, 
1887  (P.  L.  22),  yet,  as  the  Constitution  ex- 
pressly authorizes  the  register  of  wills,  and 
eX'Officio  clerk,  in  all  counties  where  a  separate 
Orphans'  Court  is  established,  to  appoint  such  an 
assistant,  the  proposition  is  not  insisted  upon  by 
the  defendant's  counsel- 

"  At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  only  counties  having  over  one  hundred 
and  fifty  thousand  inhabitants  were  Philadelphia, 
'  Allegheny,  and  Luzerne.  In  obedience  to  the 
mandate  of  the  Constitution  the  Legi«t]ature 
established  a  separate  Orphans'  Court  in  each  of 
said  counties,  naming  them.  (Act  May  19, 1874, 
P.  L.  206.)  The  5th  section  of  the  Act  was  as 
follows :  « The  register  of  wills  of  each  of  the 
counties  of  Philadelphia,  Allegheny,  and  Luzerne 
shall  be  clerk  of  such  court,  and  subject  to  its 
decisions  in  all  matters  pertaining  to  his  office ; 
he  may  appoint  assistant  clerks,  but  only  with 
the  consent  and  approval  of  said  Court,  not  ex- 
ceeding  ....  one  in  the  county  of  Luzerne, 
who  shall  receive  annual  salaries,  payable  quar- 
terly by  the  treasurer  of  said  respective  counties, 
as  follows,  to  wit : which  salaries  shall 


be  paid  upon  bills  attested  by  said  register  and 
countersigned  by  a  Judge  of  said  Court.'  Lack- 
awanna County  was  taken  from  Luzerne  in  1878, 
and  according  to  the  census  of  1880,  which  for 
present  purposes  must  be  taken  as  the  standard, 
we  must  assume  that  the  county  now  has  lese 
than  one  hundred  and  fifty  thousand  inhabitants. 
(Luzerne  Co.  r.  Glennon,  109  Penna.  564.) 

"The  Act  of  April  13,  1887  (P.  L.  22), 
amends  the  5th  section  of  the  Act  of  1874,  re- 
citing the  section  at  length,  so  as  to  read : 
*  Section  5.  The  register  of  wills  of  each  and 
every  county  containing  over  one  hundred  and 
fifty  thousand  inhabitants,  in  which  a  separate 
Orphans'  Court  is  or  may  be  hereafter  estab- 
lished, shall  be  clerk  of  such  Orphans'  Court  and 
subject  to  its  directions  in  all  matters  pertaining  to 
his  office ;  and  he  may  appoint  assistant  clerks,  bat 
only  with  the  consent  and  approval  of  said  Court, 
who  shall  receive  annual  salaries  payable  monthly 
by  the  treasurer  of  said  respective  counties  as 
follows,  to  wit :  The  first  assistant,  $2000;  the 
second  assistant,  $1800 ;  the  third  assistant, 
$1200;  and  all  other  assistants  $1000;  which 
salaries  shall  be  paid  out  of  the  fees  of  said  ofiice 
paid  into  the  treasury  of  the  county,  upon  biHs 
attested  by  said  register  and  countersigned  by  a 
Judge  of  said  Court.* 

'*  This  form  of  legislation  has  been  very  fre- 
quently followed  in  Pennsylvania  since  the  adop- 
tion of  the  Constitution  of  1874,  and  is  in  strict 
compliance,  not  only  in  letter  but  also  in  spirit, 
with  the  section  of  the  article  on  legislation  which 
provides  that '  no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only,  but  so  much  thereof 
as  is  revived,  amended,  extended,  or  conferred, 
shall  be  re-enacted  and  published  at  length.' 

"  It  will  be  well  to  give  a  moment's  consider- 
ation to  the  purpose  of  this  provision,  regulating 
the  mode  of  amending  statutes.  In  a  leading 
case  npon  the  subject.  Judge  Coolkt  says: 
« The  mischief  designed  to  be  remedied  was  the 
enactment  of  amendatory  statutes  in  terms  so 
blind  that  legislators  themselves  were  sometimes 
deceived  in  regard  to  their  efiects,  and  the  public, 
from  the  difficulty  in  making  the  necessary  com- 
parison, failed  to  become  apprised  of  the  changes 
made  in  the  laws.  An  amendatory  Act  which 
purported  only  to  insert  certain  words,  or  to  sub- 
stitute one  phrase  for  another  in  an  Act  or  section 
which  was  only  referred  to  but  not  published,  was 
well  calculated  to  mislead  the  careless  as  to  ita 
efiect;  was,  perhaps,  sometimes  drawn  in  that 
form  for  the  express  purpose.  Endless  confusion 
was  thus  introduced  into  the  law,  and  the  Con- 
stitution wisely  prohibited  such  legislation.' 
(People  r.  Mahoney,  18  Mich.  497.) 

*<  The  same  eminent  jurist,  in  his  work  on  Con- 
stitutional Limitations,  says ;  *  If  this  is  a  oot- 
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rect  view  of  the  purpose  of  the  provision,  it  does 
not  seem  to  be  at  all  important  to  its  accomplish- 
ment that  the  old  law  should  be  republished  if 
the  law  as  amended  is  given  in  full  with  such 
reference  to  the  old  law  as  will  show  for  what 
the  new  one  is  substituted.'  (p.  151.)  Again 
he  sajs :  *  The  provision  is  fully  complied  with 
in  letter  and  spirit  if  the  Act  or  section  revised 
or  amended  is  set  forth  and  published  as  revised 
or  amended,  and  anything  more  than  this  only 
tends  to  render  the  statute  unnecessarily  cum- 
brous.' 

'*  In  amending  the  Act  under  consideration  the 
Legislature  exercised  extreme  care.  The  section 
intended  to  be  amended  is  not  merely  designated 
by  its  number,  but  is  fully  recited.  The  amen- 
datory Act  changes  certain  clauses  and  omits 
others,  but  in  order  to  make  it  perfectly  clear 
how  the  section  shall  read  as  amended  it  is  set 
forth  at  length.  The  Legislature  well  under- 
stood the  purpose  of  the  constitutional  provision, 
and  manifestly  intended  to  conform  to  its  plain 
requirements;  This  being  so,  there  can  be  no 
doubt  of  their  intention  to  repeal  all  portions  of 
the  section  amended  which  are  omitted  from  the 
amendatory  Act.  This  conclusion  does  not  rest 
on  our  individual  judgment,  but  is  declared  to 
be  the  settled  rule  by  the  text  writers,  and  is 
sustained  without  exception  by  the  decisions  of 
all  the  Courts  of  last  resort  in  which  the  question 
has  been  raised.  Mr.  Bishop  says :  <  An  amend- 
ment of  a  statute,  declaring  that  it  shall  read  in 
a  particular  way,  repeals  all  provisions  not  re- 
tained in  the  altered  form.'  (Bish.  Wr.  Law, 
p.  152.) 

"Mr.  Endlich,  in  his  valuable  work  recently 
published,  says :  'It  is  perfectly  clear  that,  as 
to  all  matters  contained  in  the  original  enact- 
ment, and  not  incorporated  in  the  amendment, 
the  latter  must  be  held  to  have  the  effect  of 
a  repeal.'  (Endlich  on  Interpretation  of  Stat- 
utes, par.  196.)  These  propositions  are  fully 
brought  out  by  the  following  cases :  Blakemore 
V.  Dolan  (50  Md.  194)  ;  People  r.  Young  (38 
HI.  490);  Kepleey  r.  People  (11  West.  Rep. 
565) ;  Goodall  v.  People  (12  Id.  824)  ;  Ely  v. 
Holton  (15  N.  Y.  595) ;  Moore  v.  Mansert  (49 
Id.  833)  ;  People  v.  Supervisors  (67  Id.  109)  ; 
Barret  r.  Woodburey  (40  Vt.  266)  ;  State  v. 
Ingersall  (17  Wise.  651);  Goodman  v.  Oshkosh 
(31  Id.  127);  Chapin  v.  Crusee  (Id.  209). 
Cases  from  other  States  to  the  same  effect  may 
be  found  in  the  digests,  but  we  have  not  been 
able  to  examine  the  reports;  therefore  we  do 
not  cite  them. 

"  We  conclude  that  the  provisions  of  the  fifth 
section  of  the  Act  of  1874,  relating  to  the  salary 
of  the  assistant  clerk  of  the  Orphans*  Court  of 
Lnzeme  County  and  payment  of  the  same  by  the 
county,  were  repealed  by  the  Act  of  1887. 


"  Now,  October  ,  1888,  the  rule  is  dis- 
charged  and  the  petition  is  dismissed." 

The  case  was  subsequently  re-argued,  and 
thereafter  the  Court  filed  a  further  opinion, 
wherein  it  was  held  that  the  Act  of  April  13, 
1887  (P.  L.  22),  was  not  unconstitutional,  be- 
cause special  or  local  in  its  operation  or  because 
the  subject  was  not  clearly  expressed  in  its  title. 

Thereupon  the  plaintiff  took  this  writ,  assign- 
ing for  error  the  decision  that  the  Act  of  April 
13,  1887,  repealed  the  Act  of  1874,  and  that  the 
said  Act  of  April  13,  1887,  was  not  unconstitu- 
tional, and  the  judgment  of  the  Court. 

John  McGahrerij  for  plaintiff  in  error. 

William  S.  McLean,  for  defendant  in  error. 

October  7,  1889.  The  Court.  The  gen- 
eral rule  laid  down  by  the  learned  Judge  of  the 
Court  below  as  to  the  effect  of  an  amendatory 
statute  is  undoubtedly  correct.  A  statute  amend- 
atory of  another,  declaring  that  the  former  shall 
read  in  a  particular  way,  must,  in  general,  be 
held  to  repeal  all  provisions  not  retained  in  the 
altered  form.  All  matters  not  incorporated  into 
an.  amendment,  the  latter  must  be  held  to 
have  repealed.  The  authorities  referred  to  in 
the  opinion  of  the  Court  are  full  upon  this  point, 
and  many  more  might  be  cited  in  support  of  this 
general  rule  of  construction. 

But  assuming  this,  and  that  the  amendatory 
section  of  the  Act  of  1887,  is  actually  merged  in 
the  original  statute  of  1874,  a  question  arises  we 
think  upon  the  power  of  the  Legislature  to  repeal 
the  provisions  as  to  the  salary  of  the  assistant 
clerk  of  any  separate  Orphans'  Court,  duly  es- 
tablished without  any  other  provisions  in  that 
behalf. 

The  22d  section  of  the  5th  article  of  the  Con- 
stitution  provides  that  "  in  every  county  wherein 
the  population  shall  exceed  one  hundred  and  fifty 
thousand,  the  General  Assembly  shall,  and  in  any 
other  county  may,  establish  a  separate  Orphans' 
Court,  to  consistof  one  or  more  Judges,  who  shall 
be  learned  in  the  law  ;  which  Court  shall  exercise 
all  the  jurisdiction  and  powers  vested  in,  or 
which  may  hereafter  be  conferred  upon  the  Or- 
phans' Courts;  and  thereupon  the  jurisdiction  of 
the  Judges  of  the  Courts  of  Common  Pleas, 
within  such  county  in  Orphans'  Court  proceed- 
ings shall  cease  and  determine."  It  further  pro- 
vides that  <'  in  any  county  in  which  a  separate 
Orphans'  Court  shall  be  established,  the  register 
of  wills  shall  be  clerk  of  such  Court,  and  subject 
to  its  directions  in  all  matters  pertaining  to  his 
office,"  and  that  <'  he  may  appoint  assistant 
clerks,  but  only  with  the  consent  and  approval  of 
said  Court."  By  the  31st  section  of  the  Sched- 
ule, it  was  made  the  duty  of  the  General  Assem- 
bly,  at  its  first  session,  or  as  soon  as  may  be  after 
the  adoption  of  the  Constitution,  to  pass  such 
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laws  as  might  be  necessary  to  carry  the  same 
into  full  force  and  effect 

At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  only  counties  of  the  Commonwealth 
containing  a  population  exceeding  one  hundred 
and  fifty  thousand  were  the  counties  of  Philadel- 
phia, Allegheny,  and  Luzerne ;  and  in  obedience 
to  this  mandate  of  the  Constitution,  provision 
was  made  by  the  Act  of  19th  May,  1874,  for  the 
establishment  of  separate  Orphans'  Courts  in  each 
of  the  three  counties  named ;  the  salaries  of  the 
clerk  and  of  the  assistant  clerk  were  adjusted,  and 
separate  Orphans'  Courts  were  thereupon  duly 
organized  under  the  Constitution  and  laws  of  the 
Commonwealth  in  the  said  several  counties.  The 
Legislature  in  the  passage  of  this  Act  of  19th 
May,  1874,  simply  complied  with  a  command  of 
the  Constitution,  and  thereby  caused  this  pro- 
vision of  the  Constitution  to  come  into  effect. 
That  Act  withdrew  from  the  Judges  of  the  Court 
of  Common  Pleas  of  these  respective  counties 
the  right  to  exercise  the  power  of  an  Orphans' 
Court,  and  vested  these  powers  in  an  independent 
and  exclusive  jurisdiction.  We  think  it  would 
not  have  been  competent  for  the  Legislature,  by 
a  repeal  of  this  Act,  to  defeat  and  set  aside  the 
constitutional  tribunals  thus  established ;  for  these 
Courts,  although  put  into  actual  operation  by  the 
Legislature,  were  created  by  and  now  exist  under 
the  authority  of  the  Constitution  itself.  Having 
done  what  the  Constitution  required,  it  would 
not  have  been  in  the  power  of  the  Legislature 
wholly  to  undo  it.  The  Constitution  itself  set 
up  this  system  of  separate  Orphans'  Courts,  and 
it  is  for  the  Legislature  to  regulate  and  main- 
tain, not  to  destroy  it.  The  Constitution  is  the 
paramount  law;  it  is  ahove  Legislatures  and 
Courts;  what  is  therein  ordained  and  established 
cannot  be  set  aside  by  a  simple  act  of  legislation. 

James  McGreevy,  Esq.,  the  clerk  of  the  Or- 
phans' Court  of  Luzerne  County,  had  an  undoubted 
right,  by  and  with  the  consent  and  approval  of  that 
Court,  to  appoint  Henry  A.  Reid  the  assistant 
clerk ;  this  right  was  vested  in  him  by  the  very 
terms  of  the  Constitution,  and  upon  receiving  the 
appointment  and  becoming'duly  qualified,  Henry 
A.  Reid  was  entitled  to  perform  the  duties  of  that 
office,  and  to  receive  the  emoluments  thereof.  It 
will  not  be  seriously  contended  that  the  Legisla- 
ture had  any  power  to  pass  upon  the  necessity  for 
the  appointment,  for  this  discretion  is  expressly 
committed  to  the  clerk,  who  is  to  act  with  the 
consent  and  approval  of  the  Court.  Now  will  it 
be  pretended  that  the  assistant  clerk  might  be 
removed  from  his  office  by  a  simple  act  of  legis- 
lation ;  there  was  no  power  competent  to  remove 
him  save  the  tribunal  which  conferred  the  appoint- 
ment. 

If  the  Legislature  may  repeal  the  Act  adjust- 
ing the  salary,  without  making  any  further  or 


other  provision  in  that  behalf,  it  may  practically 
abolish  the  office;  if  the  assistant  clerk  may  thus 
be  deprived  of  the  office,  the  clerk  of  the  Court 
and  the  Judge  are  both  liable  to  the  same  fate, 
and  in  this  way,  that  might  be  done  by  indirec- 
tion, which  could  not  be  done  directly.  It  is 
true  that  the  salary  is  a  matter  which,  by  the 
Constitution,  is  submitted  to  the  discretion  of  the 
Legislature ;  in  the  exercise  of  that  discretion » 
by  the  Act  of  1874,  the  salary  was  fixed  at  $1500, 
and  this  rule  of  compensation  will  continue  until, 
by  some  other  statute,  it  is  changed.  The  salary 
first  fixed  may  perhaps  be  increased  or  diminished, 
subject  to  the  restriction  of  the  13th  section  of 
the  dd  Article  of  the  Constitution,  as  the  Legis- 
lature should  from  time  to  time  see  fit  to  provide, 
but  to  repeal  the  provision  for  a  salary  altogether 
is  to  remove  the  clerk  from  his  office. 

'It  may  be  said,  however,  that  after  the  organ- 
ization of  the  separate  Orphans'  Court  of  Luzerne 
County,  the  county  of  Lackawanna  was  taken 
from  Luzerne,  thereby  reducing  its  population, 
according  to  the  census  of  1880,  below  150,000, 
and  that  in  consequence  thereof,  although  within 
the  power  of  the  Legislature,  the  Constitution 
did  not  require  the  continuance  of  a  separate 
Orphans'  Court  in  Luzerne  County.  It  may  be 
that,  in  view  of  the  reduction  of  the  population, 
it  would  have  been  competent  for  the  Legislature 
to  restore  the  jurisdiction  to  the  Judges  of  the 
Court  of  Common  Pleas,  in  all  matters  pertaining 
to  the  Orphans'  Court,  we  will  decide  that  ques- 
tion when  it  arises,  but  the  Legislature  did  not 
do  so.  The  Judges  of  the  separate  Orphans' 
Court,  as  constituted  under  the  Act  of  1874,  at 
the  time  of  the  passage  of  the  Act  of  1887,  were 
and  still  are  the  Judges  of  the  only  Court  having 
jurisdiction  of  the  estates  of  decedents  and  minors, 
in  the  county  of  Luzerne,  and  it  would  be  clearly 
incompetent  to  repeal  the  Act  authorizing  the  pay- 
ment of  these  salaries,  or  the  salaries  of  the  cleriu 
of  that  Court,  without  making  any  other  pro- 
vision for  them,  or  to  expel  them  from  office, 
without  cause,  and  without  providing  the  means 
for  the  exercise  of  thew  powers  by  some  other 
lawfully  constituted  tribunal.  ~ 

The  Constitution  creates  the  office  of  assistant 
clerk,  and  the  Legislature  fixes  the  salary ;  bat 
the  latter  cannot  deprive  him  of  his  office  by  re- 
fusing him  his  salary.  In  Commonwealth  v. 
Gamble  (62  Pa.  843)  there  was  an  effort  to  re- 
move a  Judge  from  his  office  by  doing  away  vnih 
his  district;  and  although  the  apportionment  of 
the  districts  was  clearly  within  the  power  and 
discretion  of  the  Legislature,  yet  it  was  held  that 
as  the  Judge  held  his  office  under  the  Constitu- 
tion the  General  Assembly  could  not,  by  a  mere 
legislative  Act,  remove  him  from  the  exercise  of 
the  duties  and  jurisdictions  attaching  to  his  office. 
So  in  this  case,  the  adjustment  of  the  salary  is 
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given  to  the  Legislature,  yet  as  the  clerk  derived 
his  office  directly  from  th^  ConstitutioD,  the 
Legislature  c&nnot  expel  him  from  it  by  repealing 
the  Act  fixing  the  amount  of  his  salary. 

We  are  of  opinion  that  the  Act  of  April  13, 
1887  (P.  L.  22),  already  referred  to,  is  not  in 
conflict  with  the  Constitution,  because  special  or 
local  in  its  operation.  The  Constitution  recog- 
nizes a  class  of  counties,  in  each  of  which  it  is 
the  duty  of  the  Legislature  to  establish  a  sep- 
arate Orphans'  Court,  and  the  Act  plainly  applies 
to  all  the  counties  of  this  class.  Nor  do  we  re- 
gard the  title  as  defective ;  it  is  entitled  "  An 
Act  to  amend  the  fifth  section  of  an  Act  relating 
to  the  organization  and  jurisdiction  of  the  Or- 
phans' Court,  and  to  establish  a  separate  Orphans' 
Court  in  and  for  counties  having  more  than 
150,000  inhabitants,  and  to  provide  for  the  elec^ 
tion  of  Judges  thereof,  approved  May  19,  1874, 
as  to  appointment  of  assistant  clerks  of  the  said 
Court,  and  fixing  the  salaries  of  the  same,"  etc. 
Under  all  the  cases  this  is  amply  sufiicient.  We 
are  clearly  of  opinion,  however,  that  the  Act  of 
1874,  so  far  as  it  relates  to  Luzerne  County,  is 
not  repealed  thereby. 

The  order  discharging  the  rule  to  show  cause 
is  therefore  reversed,  and  judgment  entered  for 
the  plaintiff  below,  that  an  alternative  mandamus 
be  issued.  Record  remitted  for  further  proceed- 
ings. 

Opinion  by  Clark,  J.  c.  k.  z. 


Jan.  *88,  325.  March  20,  1889. 

The  City  of  Williamsport  v.  Beck. 

Municipal  corporations — Municipal  claims — 
Pavetnents^ Liability  of  abutting  property^ 
owners  for  repaving  streets — Acts  of  May  1, 
1876,  and  May  24, 1887, 

The  cost  of  repaying  a  pablio  street  in  a  oity  cannot 
be  assessed  upon  the  abatting  property  owners,  even 
though  the  expense  of  the  original  paving  had  been 
paid  by  the  city  out  of  the  pnblio  funds. 

The  authority  of  the  Legislature  to  confer  upon 
municipal  corporations  the  power  of  assessing  the 
cost  of  local  improvements  upon  the  properties  speoiallj 
benefited  thereby,  is  recognized  as  a  species  of  taxa- 
tion imposed  upon  said  properties  for  the  local  benefit 
they  receive,  but  when  a  street  is  once  opened  and 
paved,  all  the  particular  benefits  to  the  locality  de- 
rived from  the  improvements  have  been  received  and 
enjoyed,  and  the  repaving  being  a  part  of  the  ordi- 
nary dntias  of  the  municipality  for  the  general  good, 
must  be  paid  for  out  of  the  public  funds  of  the  city. 

A  municipal  corporation  cannot  recover  the  cost 
of  paving  a  street  from  the  abutting  property  owners 
unless  before  passing  the  ordinance  the  city  councils 
have  caused  to  be  made  an  estimate  of  the  cost  and 
a  map  of  the  properties  benefited,  and  a  schedule  of 


the  amount,  each  of  said  properties  will  be  liable  to 
pay  as  required  by  the  Act  of  May  1,  1876  (P.  L.  94), 
and  when  the  provisions  of  said  Act  have  not  been 
complied  with,  the  defect  is  not  cured  by  section  2  of 
Article  23  of  the  Act  of  May  24,  1887  (P.  L.  261). 

Error  to  the  Common  Pleas  of  Lycoming 
County. 

Scire  faciaa  sur  municipal  claim  wherein 
the  City  of  ,Williamsport  was  plaintiff  and  John 
B.  Beck  defendant. 

At  the  trial  the  following  facts  appeared  :  The 
city  of  Williamsport  was  incorporated  by  an 
Act  of  Assembly  in  1866  (P.  L.  1231).  In 
the  year  1868  the  city  at  its  own  expense  graded 
and  put  down  a  wooden  pavement  on  West 
Fourth  Street,  upon  which  defendant's  properly 
abutted.  The  city  subsequently  accepted  the 
provisions  of  the  Act  of  May  23, 1874,  thereby 
becoming  a  city  of  the  third  class. 

In  1884  the  said  wooden  pavement  having  been 
worn  out,  a  majority  of  the  abutting  property 
owners  petitioned  the  councils  of  the  city  asking 
for  a  new  pavement.  Accordingly  an  ordinance 
was  duly  passed  and  approved  June  26,  1884, 
providing  for  said  repaving  at  the  expense  of  the 
abutting  property  owners.  The  defendant  did 
not  sign  the  above  petition,  and  when  the  work 
was  done  refused  to  pay  his  assessment,  amount- 
ing to  $424.15.  The  city  thereupon  filed  a  lien, 
and  issued  this  scire  facias  to  enforce  payment 
thereof. 

Upon  the  above  facts  the  plaintiff  requested 
the  Court  to  charge,  inter  alia^  as  follows  : — 

(4)  That  even  if  the  assessment  for  paving  the 
street  in  front  of  the  property  of  defendant  was 
invalid  or  defective,  either  by  the  omission  to 
comply  with  the  requirements  of  the  Act  of  May 
1,  1876,  or  from  want  of  authority  in  the  city 
officials  to  levy  it,  such  invalidity  or  defect  is 
cured  by  the  Act  of  May  24,  1887  (P.  L.  261), 
being  Article  23,  sections  2  and  3.  Answer, 
This  is  answered  in  the  negative. 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows : — 

(2)  That  the  plaintiff  cannot  recover  unless 
prior  to  the  ordinance  approved  June  26,  1884, 
under  which  this  lien  is  filed,  the  said  plaintiff 
caused  the  board  of  viewers  or  other  oflScere  to 
view  the  property  included  in  said  map,  and 
make  a  schedule  showing  the  total  cash  value  of 
the  property  as  nearly  as  the  same  could  be  as- 
certained, and  the  amount  each  property  holder 
would  be  liable  to  pay  for  such  improvement. 
Answer.     This  is  afiirmed. 

(3)  That  the  plaintiff  cannot  recover  unless 
prior  to  the  passage  of  the  ordinance  approved 
June  26,  1884,  under  which  this  lien  is  fiJed,  the 
plaintiff  caused  the  map  and  estimate  and 
schedule  required  to  be  made  as  mentioned  in  the 
preceding  points  to  be  attached  to  the  said  ordi- 
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nance  before  its  pansage.     Answer.     This  is  af- 
firmed. 

(4)  That  the  plaintiff  having  failed  to  complj 
with  all  the  requirements  of  the  Act  of  Assembly 
approved  first  day  of  May,  1876,  as  set  forth 
in  the  preceding  points,  cannot  recover,  and  the 
verdict  must  be  for  the  defendant.  Aruwer. 
This  is  affirmed. 

(5)  That  the  undisputed  evidence  in  this  case 
shows  that  West  Fourth  Street  has  been  a  public 
highway  for  more  than  fifty  years,  and  was  paved 
by  the  city  of  Williamsport  in  1868,  and  that 
said  pavement  had  become  so  worn  out  and  rot- 
ten that  it  was  absolutely  necessary  that  it  should 
be  repaved,  that  such  repaving  is  not  an  original 
paving  within  the  meaning  of  the  clause  82  of 
section  20,  of  the  Act  of  May  23,  1874,  and 
hence  the  cost  thereof  cannot  be  assessed  to  the 
property  holders  abutting  upon  the  said  street, 
and  the  verdict  of  the  jury,  must  be  for  the  de- 
fendant.    Answer.     This  is  affirmed. 

(8)  That  under  all  the  evidence  in  this  case  the 
verdict  must  be  for  the  defendant.  Answer. 
This  is  affirmed. 

Verdict  having  been  accordingly  rendered  for 
the  defendant,  and  judgment  having  been  entered 
thereupon,  the  plaintiff  took  this  writ,  assigning 
for  error,  inter  alia^  the  answers  to  plaintiff's  and 
defendant's  points  as  above  set  forth. 

Henry  W.  Watson  (Henry  C.  McOormick  and 
S.  T.  McOormick  with  him),  for  the  plaintiff  in 
error. 

Henry  G.  Parsons  (John  J.  Mettger  and  J.  O. 
Hill  with  him),  for  the  defendant  in  error. 

October  7,  1889.  The  Court.  The  main 
question  in  this  case  is  whether  the  cost  of  re- 
paving  a  public  street  or  thoroughfiire  can  be 
legally  charged  against  the  property  fronting 
thereon. 

This  is  neither  a  new  nor  an  open  que^stion. 
It  has  long  since  been  definitely  settled  that,  as  a 
general  rule,  it  cannot  be  done.  In  several  cases, 
among  which  is  McMasters  v.  Commonwealth  (8 
Watts,  292),  the  constitutional  authority  of  the 
Legislature  to  confer  upon  municipal  corporations 
the  power  of  assessing  the  cost  of  local  improve- 
ments, upon  the  properties  specially  benefited 
thereby,  was  recognizeid  as  a  species  of  tfixation  ; 
but,  in  Hammett  v.  Philadelphia  (65  Pa.  146, 
,  156),  the  question  arose  whether,  under  the 
authority  of  those  cases,  the  cost  of  repaving  a 
public  street  could  be  charged  against  the  abut- 
ting property.  After  considering  the  principle 
underlying  the  exceptional  species  of  taxation  refer- 
red to,  and  cases  in  which  it  is  applicable,  includ- 
ing original  paving  of  streets,  Mr.  Justice  Shars- 
WOOD,  speaking  for  this  Court,  said,  <*  But  when 
a  street  is  once  opened  and  paved,  thus  assimi- 
lated with  the  rest  of  the  city  and  made  part  of 


it,  all  the  particular  benefits  to  the  locality,  de- 
rived from  the  improvements,  have  been  reoeived 
and  enjoyed.  Repaving  streets  is  as  much  part 
of  the  ordinary  duties  of  the  municipality,  for  the 
general  good,  as  cleaning,  watching,  and  lighting. 
It  would  lead  to  monstrous  injustice  and  inequal- 
ity should  such  general  expenses  be  provided  for 
by  local  assessments." 

The  limitation,  thus  declared  to  exist,  upon  the 
power  of  taxation  for  special  benefits  of  a  local 
character,  rests  upon  a  clearly  defined  and  im- 
pregnable basis ;  but,  notwithstanding  this,  mu- 
nicipal authorities,  cimrged  with  the  duty  of  main- 
taining their  streets  and  highways  in  proper  con- 
dition, had  become  so  wedded  to  the 'pernicious 
system  of  maintaining  such  improvements  at  the 
expense  of  abutting  property  owners,  that  they 
were  loth  to  abandon  it,  and  various  schemes 
were  devised  to  obviate  the  difficulty  that  resulted 
from*  the  decision  in  Hammett  v.  Philadelphia* 
supra^  but  without  much  success. 

Speaking  of  the  Act  of  1871,  under  considera- 
tion in  Protestant  Orphan  Asylum's  Appeal  (111 
Pa.  135,  142),  Mr.  Justice  GtORDON  said  it 
"  was  evidently  devised  for  the  purpose  of  avoid- 
ing the  constitutional  prohibition  against  unequal 
taxation,  and,  as  far  as  possible,  to  render  ineffec- 
tual the  blow  struck  at  this  kind  of  taxation  in 
the  case  of  Hammett  v.  Philadelphia." 

By  that  Act  a  board  of  viewers  was  author- 
ized to  arbitrarily  carve  out,  from  the  general 
municipality,  a  district  that  should  in  whole  or  in 
part,  as  it  might  determine,  bear  the  burden  of 
repaving  or  regrading  a  public  street. '  In  declar- 
ing the  Act  unconstitutional,  it  was  further  said  : 
'*  We  can  readily  understand  why  the  cost  of  con- 
structing and  maintaining  a  sewer,  which  is  de- 
signed for  the  drainage  of  a  particular  street  or 
locality,  and  which  is  essentially  necessary  for  the 
health,  comfort,  and  convenience  of  the  inhabi- 
tants of  such  street  or  locality,  should  be  assessed 
upon  the  property  of  the  district  or  locality  thus 
benefited,  for  the  improvement  as  well  as  the 
use  is  local  and  the  benefit  to  the  public  is  but 
secondary.  So  with  a  sidewalk,  without  which 
a  house  in  a  town  or  city  cannot  be  said  to  be 
finished  ;  and,  though  the  public  has  a  right  of 
way  over  it,  the  greater  benefit  results  to  the  pro- 
perty itself.  But,  when  we  come  to  a  street  or 
other  highway,  which  is  primarily  designed,  not 
for  the  use  or  welfare  of  the  inhabitants  of  any 
particular  locality,  but  for  the  public  at  large,  the 
case  is  very  different.  It  then  becomes  utterly 
unjust  to  charge  the  cost  of  what  is  purely  a 
public  improvement,  designed  exclusively  for  the 
general  welfare,  upon  the  property  of  a  few  in- 
dividuals, who,  however  they  maybe  incidentally 
benefited,  have  neither  been  consulted,  nor  their 
profit  or  convenience  regarded.  Under  such  cir- 
cumstances we  cannot  agree  to  proceed  a  single 
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step  bejond  what  is  warranted  by  the  case  of 
Hammett  v,  Philadelphia.  There  is  some  show 
of  reason  whj  the  original  cost  of  grading  and 
paving  a  street  in  a  populous  municipality  should 
be  charged  upon  the  adjacent  property,  for  it 
receives  from  the  improvement  some  benefit  of  a 
local  character  ;  but  when  this  is  done  it  has  fully 
paid  for  all  its  local  advantages  and  it  cannot 
thereafter  be  chat'ged  for  maintenance  and  re- 
pairs.*' 

The  second,  third,  fourth,  fifth,  and  eighth 
points  submitted  by  defendant  were  rightly  af- 
firmed by  the  Court,  and  were  conclusive  against 
the  right  of  the  plaintiff  to  recover.  Neither  of 
the  assignments  of  error  is  sustained. 

Judgment  affirmed. 

Opinion  by  Sterrbtt,  J.  o.  k.  z. 


July  'SO,  92.  May  29, 1889. 

Appeal  of  W.  W.  Groff  et  al. 
Groff  ct  al.  v.  Bird-in-Hand  Turnpike  Co. 

Turnpike  companies — Eminent  domain — Right 
to  take  public  road — PracticC'^-^Injunction, 

A  turnpike  company,  chartered  under  the  General 
Corporation  Act  of  1874,  the  charter  specifying  the 
termini  on  points  of  a  pablio  road,  cannot  seise  and 
oocapy  for  its  entire  road-bed  the  highway  already 
dedicated  to  public  ose. 

Property  devoted  to  publio  use  cannot  be  taken  by 
eminent  domain  for  another  public  purpose,  without 
express  legislative  authority^  or  by  necessary  implica- 
tioni  The  **  necessity"  contemplated  by  the  law  is 
not  such  as  is  created  by  the  company  itself  for  its 
own  convenience,  or  for  the  sake  of  economy. 

Quare.  Whether  the  General  Corporation  Act  of 
1874  would  authorize  the  issue  of  any  charter  grant- 
ing an  express  power  to  take  other  publio  property  or 
fk-anohise,  except  incidentally,  and  to  such  an  extent 
only  as  would  not  destroy  or  substantially  impair  the 
existing  public  use. 

The  rule  as  to  enjoining  only  irreparable  Injuries, 
has  no  application  to  acts,  especially  corporate  acts, 
entirely  without  authority,  for  which  there  is  no  ade- 
quate measure  of  damages  at  law.  8uoh  Acts  equity 
always  «nj(^ns. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Lancaster  County,  confirming  a  Master's  report 
and  dismissing  plaintiff's  bill. 

Bill  in  equity,  filed  by  W.  W.  Groff,  Peter 
Dorsheimer,  and  Andrew  Johe,  to  restrain  the 
Bird-]n«Hand  Turnpike  Company  from  construct- 
ing a  turnpike  road  over  an  existing  highway. 

The  bill  and  answer  were  referred  to  Greorge 
M.  Kline,  Elsq.,  as  Master,  who  reported  as  fol- 
lows : — 

*'  The  bill  charges : — 

<*  (I)  That  the  complainants  are  taxpayers  and 
inhabitants  of  East  Lampeter  Township,  in  the 
county  of  Lancaster,  and  State  of  Pennsylvania, 


owning  real  estate  adjoining  what  is  known  as 
•  The  Old  Philadelphia  Road,'  in  the  said  town- 
ship, the  said  road  being  a  publio  highway  laid 
out  by  law,  and  used  as  such  for  many  yeai-s,  and 
kept  up  and  maintained  by  the  supervisors  of  the 
townships  through  which  it  runs. 

"(2)  That  the  Bird-in-Hand  Turnpike  Com- 
pany is  a  corporation  organized  under  the  Act  of 
Assembly  of  April  29,  1874,  on  letters  patent 
issued  to  it  September  21,  1885,  for  the  purpose 
of  building  a  turnpike  road  in  said  township, 
commencing  at  a  point  at  the  terminus  of  the 
Bridgeport  and  Horseshoe  Turnpike,  in  said 
township,  and  ending  at  the  township  line,  be- 
tween East  Lampeter  and  Leacock  Township,  in 
Lancaster  County,  near  the  village  of  Bird-in- 
Hand. 

'^(3)  That  the  said  defendant  has,  without 
any  authority  whatever,  entered  upon  the  said 
^The  Old  Philadelphia  Road,' and  is  about  to  ap- 
propriate it,  between  the  said  terminal  points,  for 
the  purpose  of  building  its  turnpike  road  upon  it. 

^<  (4)  That  if  the  said  defendant  is  permitted 
to  so  appropriate  the  said  *01d  Philadelphia 
Road,'  the  complainants,  and  a  vast  number  of 
other  citizens  of  East  X»ampeter  Township,  and 
county  of  I^ancaster,  will  not  be  permitted  to 
travel  over  the  said  road  free  and  uninterrupted, 
as  is  their  right,  but  will  sustain  great  and  irre- 
parable injury,  utterly  incapable  of  being  cbm- 
pensated  at  law. 

"  (5)  And  pray  the  said  Bird-in-Hand  Com- 
pany and  its  officers,  etc.,  be  enjoined  from 
proceeding  in  its  intended  purpose  of  constructing 
a  turnpike  road,  under  its  charter,  on  and  over 
the  said  public  road,  on  a  portion  of  which  the 
said  defendant  has  fdready  entered. 

"  The  answer  sets  forth  : — 

<<(1)  Neither  admits  nor  denies  the  facts  in 
the  plaintiffs*  bill,  first  paragraph,  and  demands 
exact  proofs  thereof. 

"  (2)  Admits  the  facts  set  forth  in  the  second 
paragraph. 

<<  (3)  Admits  that  it  has  entered  upon  the  said 
<  Old  Philadelphia  Road,'  and  has  appropriated  it 
between  the  said  terminal  points  for  the  purpose 
of  building  its  turnpike  road  upon  it,  but  deny 
that  it  has  done  so,  or  about  doing  so,  unlaw- 
fully and  without  authority.  It  asserts  its  right 
to  do  so  by  its  charter. 

'^  It  alleges,  to  build  a  turnpike  between  the 
terminal  points,  it  is  necessary  to  lay  it  over  the 
bed  of  said  « Old  Philadelphia  Road,'  said  road 
being  the  shortest  and  only  feasible  and  practica- 
ble route  or  line  for  a  turnpike  between  said  ter- 
minal points. 

*'That  said  pike  must  be  laid  either  on  the  bed 
of  said  '  Old  Philadelphia  Road,'  or  by  diverging 
widely  from  a  straight  line,  in  order  to  prevent 
destroying  many  valuable  improvements  along 
the  line  of  said  <  Old  Road.' 
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<<  That,  by  adopting  the  line  of  said  '  Old 
Road,'  no  injury  would  be  done  to  any  person  or 
property,  while  the  adoption  of  any  other  line 
would  result  in  very  serious  injury  to  a  large 
number  of  people,  and  be  destructive  of  very  val- 
uable property. 

<*  (4)  Admits  that,  af^r  completing  said  turn- 
pike, travellers  over  it  will  be  obliged  to  pay  tolls; 
and  denies  that  the  complainants  and  others  will 
sustain  great  and  irreparable  injury,  utterly  in- 
capable of  being  compensated  at  law,  or  that  they 
will  sustain  any  injury  whatever. 
,  <<  Avers  that  the  construction  of  said  turnpike 
on  the  bed  of  said  road  will  be  a  benefit  to  the 
complainants  and  all  others  having  occasion  to 
use  the  road,  in  that  they  will  not  be  required  to 
pay  any  taxes  to  keep  the  said  ^  Old  Road'  in 
repair,  and  will  have  a  smooth,  substantial,  solid 
road  to  travel  on  at  all  seasons  of  the  year,  instead 
of  the  present  clay  road,  which,  at  some  seasons 
of  the  year,  has  been  heretofore  well  nigh  im- 
passable on  account  of  the  softness  and  miry 
character  of  its  bed. 

'<  And  concluding  with  the  prayer  that  the  bill 
may  be  dismissed  with  costs. 

"  The  fiwsts  are  that :— . 

"  The  Bird-in-Hand  Turnpike  Company  was 
chartered  under  the  Act  of  29  April,  1874,  by  let- 
ters patent,  issued  on  the  21st  of  September,  1885. 

<^  At  the  hearing  before  the;  proper  authorities 
at  Harrisburg,  the  applicants  for  the  charter  and 
the  objectors  were  heard  by  their  respective 
attorneys.  The  application,  with  the  direction 
that  letters  patent  issue,  appear  of  record  in  Lan- 
caster County  in  Charter  Book  No.  1,  p.  80. 
The  only  clause  necessary  to  be  quoted  is  the 
second,  defining  the  object  of  the  corporation, 
and  is  as  follows  :— 

*' '  Said  corporation  is  formed  for  the  purpose  of  con- 
structing and  maintaining  an  artificial  road  or  turn- 
pike of  stone,  gravel,  or  earth,  to  commence  at  a  point 
at  the  terminus  of  the  Bridgeport  and  Horseshoe  Turn- 
pike, in  East  Lampeter  Township,  in  the  county  of 
Lancaster,  and  ending  at  the  township  line  between 
East  Lampeter  and  Leacock  townships,  near  the  village 
of  Bird-in-Hand,  a  distance  of  about  three  and  one-half 
miles ;  the  whole  of  said  proposed  road  is  in  Lancaster 
county.' 

<'  The  capital  stock  was  fixed  at  $20,000,  di- 
vided  into  800  shares  of  $25. 

''  Soon  after  the  grant  of  the  letters^  the  direc- 
tory located  the  turnpike,  appropriating  for  that 
purpose  the  bed  of  the  old  *Old  Philadelphia 
Road,'  all  of  which  lies  between  the  terminal 
points  of  the  charter,  a  distance  of  three  miles 
and  1458  feet,  and  commenced  work  immediately 
thereon. 

<'  That  the  '  Old  Philadelphia  Road'  has  been 
a  public  highway  since  1733  ;  being  laid  out  by 
viewers  appointed  by  the  Grovemor  and  Council 
of  Pennsylvania  on  a  petition  presented  in 
1730-1,  a  return  made  in  1733,  by  courses  and 


distances,  from  the  city  of  Lancaster  to  its  inter- 
section with  the  King's  Highway,  leading  from 
Chester  to  Philadelphia,  was  approved  by  the 
Grovernor  and  Council,  and  the  records  certified 
to  the  Courts  of  the  respective  counties,  October, 
1733,  and  by  the  Court  of  Lancaster  ordered  to 
be  opened.  (See  Rupp's  History  of  Lancaster 
County,  p.  262 ;  Mombert's  History  of  Lancaster 
County,  p.  134  ;  Colonial  Records,  Vol.  III.,  pp. 
521,  etc.  Road  Docket  of  Lancaster  County, 
No.  1,  from  1729  to  1742,  p.  104.) 

•<  That  the  plaintiffs'  bill  was  filed  October  5, 
1885,  seeking  to  restrain  the  defendant,  and  only 
after  nearly  $9000  had  been  expended  in  build- 
ing the  road,  being  almost  half  the  cost  of  the 
entire  superstructure. 

<*  Af^r  the  bill  was  filed,  defendant  proceeded 
to  the  completion  of  the  road,  and  then  asked 
the  Court  to  appoint  viewers  to  examine  and  re> 
port  upon  the  same,  who  returned  that  the  turn- 
pike was  built  in  a  competent  and  workmanlike 
manner,  and  recommended  that  the  Court  grant 
the  company  the  right  to  erect  gates  and  collect 
and  receive  tolls. 

'^  Application  was  then  made  to  the  Court  for 
this  authority. 

"  At  this  point  the  Court  divided  in  opinion 
on  the  status  of  the  case,  and  this  resulted  in 
sending  it  to  the  undersigned  Master  for  exami- 
nation and  report  upon  the  rights  of  the  parties. 

"  The  Master  further  finds : — 

"(1)  That  the  'Old  Philadelphia  Road,' in 
the  summer  season,  when  not  rainy,  was  a  good 
road,  with  easy  grade,  with  but  few  exceptions. 

<'  (2)  That  at  other  seasons,  from  the  late  &11 
until  some  time  in  the  spring,  a  period  running 
from  four  to  six  months,  the  road  was  at  times 
almost  impassable,  if  the  period  was  rainy,  by 
reason  of  the  soft  and  miry  character  of  im  bed, 
when  the  road  would  be  badly  cut  up,  and  then 
when  the  ground  would  be  frozen  was  hard, 
rough,  and  very  difilcult  to  travel  over. 

**  (8)  The  road  is  located  in  one  of  the  most 
thickly  populated  parts  of  Lancaster  County,  has 
a  large  amount  of  travel  and  hauling  over  it  from 
all  surrounding  points.  The  Pennsylvania  Rail- 
road has  a  prominent  station  and  warehouse  at 
Bird-in-Hand,  close  to  its  eastern  terminus. 

<^  (4)  That  the  line  adopted  for  the  pike  is 
very  nearly  direct  between  the  termini,  is  on  the 
bed  of  the  *  Old  Philadelphia  Road,'  and  along  its 
entire  route  interferes  with  no  private  property. 

"  (5)  [Draft  No.  2  and  the  evidence  show  it 
to  be  the  only  feasible,  reasonable,  and  practica- 
ble route  between  the  termini.  Any  other  route 
would  have  diverged  either  to  the  north  or  the 
south.]  That  the  character  of  the'  surrounding 
country,  on  the  south,  is  hilly  near  the  creek, 
soft,  and  the  hills  steep.  Near  the  eastern  ter- 
minus would  meet  the  railroad  where  there  is  a 
fall  of  about  twelve  or  fourteen  feet.    On  the 
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north  the  railroad  (Pennsylvania)  would  be  met 
at  several  places  to  be  crossed  above  or  under 
grade ;  at  Mill  Creek  a  dam  to  be  crossed,  and 
from  that  eastward  to  the  terminus  low  ground, 
and  would  have  been  exceedingly  injurious  to 
private  property. 

"  (6)  [That  the  change  in  the  road  from  a  high- 
way to  a  turnpike  will  not  work  great  and  irrepara- 
ble injury  to  the  plaintiffs  and  others  using  said 
road.]  The  pike  gives  a  good  and  substantial 
road,  ready  for  all  uses,  in  all  seasons  of  the  year. 
It  works  no  injury  or  damage  to  any  one.  The 
only  change  the  turnpike  makes  is  the  substitu- 
tion of  tolls  for  taxes,  and  thus  throws  the  burden 
of  maintenance  upon  all  who  use  it,  without  re- 
gard to  residence,  while,  as  a  public  highway, 
that  burden  must  be  met  by  the  inhabitants  of 
the  township  through  which  it  passes. 

"  (7)  [That  the  change  in  the  *  Old  Road'  from 
a  public  highway  (passing  through  a  rural  dis- 
trict) to  a  turnpike,  makes  no  change  in  the  use 
of  the  road.]  The  turnpike  will  be  used  for  the 
same  purposes  and  by  the  same  modes  of  inter- 
communication as  the  '  Old  Philadelphia  Road' 
had  been. 

<'  Under  these  facts,  the  question  arises,  has 
the  defendant  company,  under  its  charter,  a  right 
to  appropriate  the  bed  of  the  *  Old  Philadelphia 
Road,'  for  the  purpose  of  building  an  artificial 
road  or  turnpike  thereon. 

"The  charter  gives  explicitly  the  termini. 
The  road  or  pike  to  be  built  must  be  between 
these  two  points.  It  is  silent  as  to  the  inter- 
mediate route.  It  does  not  grant  the  right  by 
express  words,  to  take  and  occupy  the  bed  of  the 
*  Cdd  Road'  for  the  purpose  of  constructing  the 
new  one.  Neither  does  it  exclude  or  prohibit 
this  defendant  company  from  so  doing.  The 
question  of  location  is  left  open  to  the  judgment 
and  sound  discretion  of  the  company,  acting 
faithfully  upon  all  the  circumstances  and  neces- 
sities of  the  case,  and  *  will  not  be  revised  by  the 
Court,  unless  it  appears  that  they  have  clearly 
exceeded  the  limitations  of  the  charter  and  have 
acted  in  bad  faith.'  (Mills  £m.  Dom.,  sec.  62, 
2d  ed.) 

**  If,  therefore,  the  power  to  appropriate,  as 
was  done  in  this  instance,  exists  at  all,  it  is  the 
result  of  necessary  implication  of  a  necessity 
which  arises  from  a  state  '  of  things  over  which 
the  corporation  has  no  control.' 

"  [In  selecting  the  bed  of  the  '  Old  Philadelphia 
Road,'  and  appropriating  it  to  the  uses  of  the  new 
company,  the  latter  appear  to  have  been  guided 
by  the  legislative  requirements  in  relation  to  the 
lajring  out  of  public  roads  and  highways,  <  having 
respect  to  the  shortest  distance  and  the  best 
ground  for  a  road,  and  in  such  a  manner  as  shall 
do  the  least  injury  to  private  property.'  (Act  of 
June  13,  1886,  §  2 ;  Purd.  1496,  pi.  2.) 


"  There  is  no  change  in  the  use  of  the  road. 
It  is  not  like  the  change  of  a  highway  into  a  rail- 
road. The  turnpike  will  be  used  for  the  same 
purposes,  and  by  the  same  modes  of  inter-com- 
munication as  the  '  Old  Road'  had  been — transit 
over  on  foot,  by  horse  in  carriage,  by  wagons, 
and  other  mediums  of  transportation  usually  used 
on  public  highways.  It  is  still  a  highway,  and 
the  land  does  not  revert  to  the  owner.  It  is  not 
an  additional  burden  on  the  old  public  road. 
The  only  change  in  its  operation  is  the  payment 
of  tolls  instead  of  taxes,  and  this  is  only  a  change 
in  sustaining  the  road,  and  not  a  change  of  use. 
For  such  a  change  the  adjoining  owners  are  not 
entitled  to  compensation.  In  the  rural  districts, 
such  as  this  is,  through  which  this  turnpike  passes, 
they  still  own  the  land  to  the  centre  of  the  same, 
and  the  corporation,  like  the  public,  over  the 
<  Old  Road'  has  but  an  easement  or  right  of  way. 
(Mills  on  Eminent  Domain,  sec.  34.) 

"  [The  appropriation  of  the  *  Old  Road'  injures 
no  one,]  but,  on  the  contrary,  furnishes  a  good, 
substantial  macadamized  road  that  can  be  used 
in  all  seasons  of  the  year,  to  the  great  comfort 
and  convenience  of  the  public,  in  place  of  one 
which,  in  many  p&rts,  for  an  average  at  least  of 
one-third  of  a  year  is  almost  impassable  and  ex- 
tremely burdensome  in  its  use. 

"  There  is  no  difference  in  a  charter,  whether 
granted  specially  by  the  Legislature,  or  granted 
under  a  general  law  of  the  State.  (Cochran  v. 
Arnold,  58  Pa.  St.  405.) 

^<  In  The  Commonwealth  v.  Erie  &  N.  £.  R. 
Co.  (27  Pa.  St.  354),  Black,  C.  J.,  says :  '  Of 
course,  when  the  power  is  given  in  express  words, 
there  can  be  no  dispute  about  it.  It  may  also  be 
given  by  implication ;  for  instance,  if  a  company 
be  authorized  to  make  a  railroad  by  a  straight 
line  between  two  designated  points,  this  implies 
the  right  to  run  upon,  along,  or  across  all  the 
streets  or  roads  which  lie  in  the  course  of  such 
line.  So,  also,  when  an  act  of  incorporation 
directs  a  road  to  be  made  between  certain  termini 
by  such  route  as  the  grantees  of  the  privilege  shall 
think  best,  it  may  be  located  on  an  intervening 
street  or  other  common  highway,  if,  in  the  judg- 
ment of  the  directors,  it  be  necessary  or  expedient 
to  do  so.  But,  when  an  Act  of  incorporation  au- 
thorizes the  making  of  a  railroad,  which  it  is  not 
possible  to  make  without  using  the  streets  of  a 
town  for  part  of  it,  still  such  streets  cannot  be  so 
used  if 'the  same  Act  of  incorporation  forbids  it. 
If  the  powers  given  to  the  corporators  cannot  be 
executed  without  disregarding  the  restrictions  with 
which  they  are  coupled,  they  cannot  be  executed 
at  all.' 

^^  In  the  charter  of  this  company  there  is  no 
restriction  of  any  kind. 

<^  ^  In  determining  whether  a  power,  generally 
given,  is  meant  to  have  operation  on  lands  already 
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devoted  by  a  legislative  authority  to  a  public  pur- 
pose, it  is  proper  to  consider  the  nature  of  the 
prior  public  work,  the  public  use  to  which  it  is 
applied,  the  extent  to  which  the  use  would  be 
impaired  or  diminished  by  the  taking  of  such 
part  of  the  land  as  may  ^be  demanded  by  the  sub- 
sequent public  use.' 

'*^If  an  implication  is  to  be  relied  upon,  it 
must  appear  from  the  face  of  the  enactment,  or 
from  the  application  of  it  to  the  particular  subject- 
matter  of  it,  so  that  by  reasonable  intendment  some 
especial  object  sought  to  be  attained  by  the  exer- 
cise of  the  power  granted  could  not  be  reached 
in  any  other  place  or  manner.'  (In  the  matter. 
City  of  Buflalo,  68  N.  Y.  Rep.  167— Folgkr,  J.) 

<'  The  Master,  on  the  facts  found,  and  the  law 
governing  the  case,  as  he  conceives  it  to  be,  finds 
that  the  corporation  defendant,  [the  Bird-in-Hand 
Turnpike  Company,  has  not  '  unlawfully  and 
without  any  authority  whatever,'  entered  upon 
the  *'  Old  Philadelphia  Road,'  and  appropriated 
it  between  the  terminal  points  speci^ed  in  its 
charter ;  but,  on  the  contrary,  finds  that  its  entry 
upon  and  appropriation  of  that  part  of  the  '  Old 
Philadelphia  Road,'  for  the  purpose  of  building 
its  turnpike  road  upon  it,  was  'lawful,  and  with 
authority  under  its  charter.] 

'*  He  therefore  recommends  to  the  Court  a 
decree  dismissing  plaintiffs'  bill,  at  their  costs, 
with  a  further  decree,  that  the  defendant  have 
permission  to  erect  toll-gates  upon  the  line  of 
their  road,  and  receive  and  collect  such  tolls  as 
the  l^w  authorizes." 

Plaintiffs  filed  exceptions  to  this  report  (1  to  6) 
to  the  Master's  findings  as  inclosed  in  brackets 
above,  7,  recommendation  of  a  decree  dismissing 
the  bill,  and  8,  his  refusal  to  recommend  a  decree 
in  accordance  with  the  prayer. 

The  Court,  Patterson,  J.,  dismissed  the  ex- 
ceptions and  entered  a  decree  in  accordance  with 
the  recommendation  of  the  Master.  Plaintiffs 
took  this  appeal,  specifying  for  error  this  action 
of  the  Court. 

W,  U,  Hen$ei  (with  him  J,  Hay  Brown^  'Benja- 
min F.  Davis  and  H,  M.  Houser)^  for  appellants. 

D.  McMuUen  and  K  M.  North  (with  them 
Samuel  H.  Reynolds)^  for  appellee. 

October  7,  1889.  The  Court.  The  ques- 
tion  presented  in  this  case,  whether  a  turnpike 
company  by  virtue  of  a  charter  under  the  general 
corporation  Act  of  1874,  specifying  the  termini 
of  its  road,  can  appropriate  an  existing  highway, 
is  one  of  very  considerable  importance. 

.Eminent  domain  is  defined  to  be  the  sovereign 
power  vested  in  the  State  to  take  private  pro- 
perty for  the  public  use.  The  contention  of  the 
appellee  is,  that  under  the  law  of  Pennsylvania, 
any  five  persons,  only  three  of  whom  need  be 
ritizenB,  may  constitute  themselves  a  corporation, 


take  possession  of  any  public  highway  of  the 
Conmionwealth,  change  it  to  a  turnpike  road,  and 
thereafter  charge  tolls  for  their  private  profit.  A 
claim  which  thus  in  effect  completely  reverses 
the  definition  and  fundamental  objects  of  the 
power  under  which  it  is  sought  to  be  exercised, 
may  well  challenge  careful  scrutiny  into  the  basis 
on  which  it  rests. 

It  has  been  settled  since  the  cases  of  Kensing- 
ton Plan  (2  Rawle,  445),  and  Philadelphia  and 
Trenton  R.  R.  Co.  (6  Wharton,  25),  that  pro- 
perty devoted  to  public  use,  including  franchises, 
is  subject  to  eminent  domain,  and  may  be  taken 
for  other  public  Uses;  but  it  is  equally  settled 
that  it  cannot  be  so  taken  without  legislative 
authority  expressed  in  clear  terms,  or  by  neces- 
sary implication.  Whether  this 'rule  has  been 
correctly  applied  to  the  facts  in  all  the  cases,  is  a 
question  on  which  judgments  may  fairly  differ, 
and  have  differed  sometimes  in  this  Court,  but  in 
the  long  line  of  decisions  from  Stormfeltz  v.  Manor 
Turnpike  Co.  (13  Penna.  555),  down  to  Pitts- 
burgh Junction  R.  R.'s  Appeal  (122  Penna.  511), 
the  rule  itself  has  never  been  questioned. 

The  appellee  derives  its  power  from  a  charter 
under  the  general  corporation  Act  of  1874.  It 
is  not  claimed  that  its  charter  gives  it  any  express 
authority  to  take  the  public  road  in  question. 
Whether  that  Act  would  authorize  the  iBsue  of 
any  charter  granting  an  express  power  to  take 
other  public  property  or  franchise,  except  inci* 
dentally,  and  to  such  extent  only  as  would  not 
destroy  or  substantially  impair  the  existing  public 
use,  is,  at  least,  extremely  doubtful.  The  weight 
of  judicial  decision  seems  to  be  against  such 
authority.  (Barber  r.  Andover,  8  N.  H.  898;. 
Springfield  y.  Conn.  River  R.  R.  Co.,  4  Cush. 
71 ;  Com.  V.  R.  R.  Co.,  14  Gray,  93 ;  Housatonic 
R.  R.  Co.  V.  L.  «fe  H.  R.  R.  Co.,  118  Mass.  391 ; 
B.  &  M.  R.  R.  Co.  V.  L.  R.  R.  Co.,  124  Id.  868; 
Re  Petition  of  B.  &  A.  R.  R.  Co.,  53  N.  Y.  574; 
Re  Application  of  City  of  Buflalo,  68  Id.  167.) 

It  is  not  necessary,  however,  to  determine  this 
point,  as  the  present  charter  does  not  assume  to 
grant  such  authority.  It  gives  the  termini  only, 
and  makes  no  mention  of  the  intermediate  route. 
*<  It  does  not,"  says  the  learned  Master,  <^  grant 
the  right  by  express  words  to  take  and  occapj 
the  old  road  for  the  purpose  of  constructing  the 
new  one.  Neither  does  it  exclude  or  prohibit 
this  defendant  company  from  so  doing."  But 
this  argument  overlooks  the  settled  rule  that  a 
failure  to  grant  is  itself  an  exclusion.  Omission 
is  prohibition.  And  in  this  particular  case,  though 
further  confirmation  is  unnecessary,  the  general 
rule  is  further  confirmed  by  the  fact  that  the  omis- 
sion was  intentional,  it  appearing  that  the  exe- 
cutive refused  to  grant  a  charter  with  such  express 
power. 

We  are  left,  thei^fore,  to  the  consideration  of 
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the  only  other  ground  on  which  the  claim  can 
rest,  that  of  necessary  implication.  The  im- 
perative  and  inevitable  nature  of  the  implication 
has  been  laid  down  in  all  our  cases,  and  nowhere 
more  strongly  than  in  some  of  the  most  recent 
and  carefully  considered.  (See  Pittsburgh  Junc- 
tion R.  R.  Co.'s  Appeal,  122  Pa.  511 ;  Pa.  R.  R. 
Co.'s  Appeal,  93  Id.  150 ;  Pa.  R.  R.  Co.'s  Ap- 
peal,  115  Id.  517;  Stormfeltz  v.  Manor  Turn- 
pike Co.,  18  Id.  555  ;  Cake  v.  P.  &  E.  R.  R.  Co., 
87  Id.  307 ;  Tyrone  School  District's  Appeal,  22 
Weekly  Notes,  513.) 

The  appellee's  charter  gives  only  the  termini 
of  the  proposed  road,  and  is  silent  as  to  the  inter- 
mediate route.  The  charter  does  not  indicate 
the  position  of  the  termini  relative  to  the  old 
Itmd,  nor  is  the  Master's  report  explicit  as  to  this 
point,  but  it  appears  in  the  evidence  that  the 
starting  place  is  on  the  old  road,  <<  at  the  termi- 
nus of  the  Bridgeport  and  Horseshoe  Turnpike 
in  East  Lampeter  Township,"  and  the  ending 
point  as  also  on  or  near  it,  '*  and  end  at  the  town- 
ship line  between  East  Lampeter  and  Leacock 
townships,  near  the  village  of  Bird-in-Hand." 
Assuming  even  that  both  termini  are  on  the  old 
road  the  right'  to  follow  the  course  of  that  road 
between  the  two  would  not  be  necessarily  im- 
plied. As  already  said,  the  right  of  the  new  cor- 
poration to  acquire  an  express  authority  under 
the  Act  of  1874  is  doubtful,  and  the  right  to  cre- 
ate a  necessity  by  its  own  act  in  fixing  its  termini 
is  equally  so.  But  passing  that,  as  the  case  does 
not  call  for  its  decision,  it  is  entirely  clear  that 
the  course  of  the  old  road  is  not  the  only  and  not 
even  the  most  direct  route  between  the  given 
points.  The  Master  reports  only  that  the  line 
adopted  for  the  pike,  which  is  the  bed  of  the  Old 
Philadelphia  Road,  "t>  very  nearly  direct  be- 
tween the  termini,"  and  it  appears  in  the  evi- 
dence that  a  straight  road  between  the  termini 
would  not  have  occupied  the  old  highway,  though 
it  would  not  have  deviated  far  from  it  at  any 
point.  The  intervening  country  offered  no  physi- 
cal obstacles  to  a  new  route,  either  perfectly 
straight  or  deflected  to  either  side,  for  it  was  the 
fertile  plain  of  the  Lancaster  Valley.  Notwith- 
standing the  finding  of  the  Master,  therefore,  that 
<<  draii  No.  2,  and  the  evidence  show  it  to  be  the 
only  feasible,  reasonable,  and  practicable  route 
between  the  termini,"  it  is  entirely  clear  from  the 
evidence  that  this  conclusion  does  not  rest  on  any 
physical  difficulties  in  the  way  of  another  route, 
but  on  what  is  the  perfectly  manifest  animus  of 
the  appellee's  whole  case,  the  saving  of  the  ex- 
pense of  buying  a  new  route  through  private 
property.  This  indeed  is  not  disguised.  There 
is  scarcely  a  suggestion  of  any  other  ground  on 
which  the  right  claimed  can  be  supported.  How 
entirely  insufficient  this  ground  is  has  been  de- 


clared in  Pittsburgh  Junction  R.  R.  Co.'s  Ap- 
peal (122  Pa.  531),  in  terms  so  forcible  and  so 
pertinent  to  the  present  case  that  I  could  not  hope 
to  improve  upon  them.  **  The  location  claimed 
for  defendant,"  says  the  present  Chief  Justice, 
"  is  a  matter  of  economy,  not  of  necessity.  It  can 
construct  its  road  and  reach  its  terminus  by 
another  route.  It  is  true  it  would  be  expensive, 
but  it  is  a  mere  question  of  money  and  engineer- 
ing skill.  It  is  not  entitled  to  run  through  plain- 
tiff's yard  and  cripple  its  facilities  for  handling 
its  business,  merely  to  save  money.  Upon  this 
point  the  language  of  our  brother  Gordon  in 
Pa.  R.  R.  Co.'s  Appeal  is  so  clear  and  forcible 
that  I  may  well  repeat  it  here.  .  .  .  '  It  is  true 
that  a  franchise  is  property,  and  as  such  may  be 
taken  by  a  corporation  having  the  right  of  emi- 
nent domain,  but  in  favor  of  such  right  there  can 
be  no  implication  unless  it  arises  from  a  necessity 
so  absolute  that  without  it  the  grant  itself  would 
be  defeated.  It  must  also  be  a  necessity  that 
arises  from  the  very  nature  of  things  over  which 
the  corporation  has  no  control ;  it  must  not  be  a 
necessity  created  by  the  company  itself  for  its  own 
convenience,  or  for  the  sake  of  economy.'  " 

This  is  decisive  of  the  present  case.  There  is 
no  real  ground  set  up  except  of  economy.  The 
Master  indeed  finds  that  the  old  road  is,  during 
part  of  the  year,  in  bad  condition  for  travel ;  that 
the  turnpike  is  really  a  continuation  of  the  same 
use  in  a  better  form,  and  that  the  change  will  not 
work  irreparable  injury  which  should  be  enjoined. 
But  these  considerations  are  mere  make-weights 
and  of  no  validity.  If  the  road  is  in  bad  condi- 
tion there  is  an  adequate  remedy  to  compel  its 
repair,  but  as  it  has  been  in  use  for  a  century  and 
a  half  there  is  a  strong  presumption  that  it  is  not 
altogether  unsuited  to  the  public  requirements. 
But,  however,  bad  it  might  be,  its  condition  would 
be  no  justification  for  taking  it  away  from  its 
owners ;  and  the  proposal  to  substitute  a  better 
article  at  a  moderate  price  would  not  help  the 
right  claimed.  It  is  the  necessity  for  the  new 
use,  not  the  inadequacy  of  the  old,  that  is  the 
test  of  such  a  change.  The  rule  as  to  only  en- 
joining irreparable  injuries  has  no  application  to 
acts,  especially  corporate  acts,  entirely  without 
authority,  for  which  there  is  no  adequate  measure 
of  damages  at  law.  Such  acts  equity  always 
enjoins. 

On  the  whole,  case  it  is  entirely  clear  that  the 
appellee's  claim  rests  upon  no  real  necessity,  but 
only  upon  a  convenience  of  its  own  making  and 
which  has  regard  only  to  expense.  The  right, 
therefore,  arises  neither  from  express  grant  nor 
from  any  necessary  implication  from  the  charter 
privileges,  and  hence  does  not  exist  at  all.  The 
injunction  prayed  for  in  the  bill  should  be  granted 
and  made  perpetual. 
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Decree  reversed,  and  record  remitted  for  decree 
in  accordance  with  this  opinion. 
Opinion  by  Mitchell,  J. 
Paxson,  C.  J.,  and  Green,  J.,  disaentecl. 
Clark  and  McCollum,  JJ.,  absent. 

w.  M.  8.,  jr. 


July  '87, 180.  February  11,  1889. 

Philadelphia,  Wilmington,  &    Baltimore 

R.  R.  Co.  V.  Alvord. 

Railroad  company-'-^Negligence^^  Contributory 
negligence^^Erroneous  assumption  of  facts  by 
Court  in  charge  to.  jury. 

A  statement  by  the  Court  of  facts  not  in  evtdenoe,  or 
an  answer  to  a  point  stating  the  same,  is  error,  for 
which  judgment  will  be  reversed. 

In  an  action  for  injuries  received,  plaintiff  testified 
that  as  she  was  attempting  to  board  a  train  of  defen- 
dant standing  at  a  station,  the  brakeman,  who  was 
standing  upou  the  station  platform,  jumped  upon  the 
step  in  front  of  her,  and  the  start  he  gave  her  thereby 
caused  her  to  lose  her  balance  and  fall  between  the 
platform  and  the  car,  wherebj  she  received  the  inju- 
ries complained  of.  The  brakeman  denied  this,  and 
attributed  her  fall  to  her  making  a  short  step  or  trip- 
ping. In  charging  the  jury,  the  Judge  stated  that  the 
brakeman  '*  pushed  or  jostled  her  so  that  she  lost  her 
foothold :" 

Heldy  (1)  that  it  was  not  error  to  submit  the  ques- 
tion of  defendant's  negligence  to  the  jury ;  (2)  that 
the  part  of  the  charge  of  the  Court  was  error. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Assumpsit,  by  Mary  A.  Alvord  against  the 
Philadelphia,  Wilmington,  and  Baltimore  Rail- 
road Company,  to  recover  damages  for  injuries 
received  owing  to  the  alleged  negligence  of  de- 
fendant. 

Upon  the  trial,  before  Futhey,  P.  J.,  the 
plaintiif,  who  was  56  years  of  age,  and  engaged 
in  giving  instruction  in  music,  testified  tliat  intend- 
ing to  travel  from  Media  to  West  Chester  she 
readied  the  edge  of  the  station  platform  at  which 
the  train  of  defendant  was  standing.  Imme- 
diately opposite  the  front  steps  of  the  rear  car, 
as  she  raised  her  right  foot  for  the  purpose  of 
stepping  upon  the  lower  step  of  the  car,  which  at 
this  point  was  on  a  level  with,  or  sliglitly  lower 
than  the  platform,  the  brakeman,  who  had  been 
standing  upon  the  platform,  between  the  rear  car 
and  the  car  ahead,  suddenly  turned,  and  sprang 
between  her  and  the  platform  of  the  car  to  a 
higher  step,  which  prevented  her  getting  a  foot- 
hold. The  unexpected  action  of  the  brakeman, 
and  the  start  he  gave  her,  caused  her  to  take  too 
short  a  step,  and  she  fell  between  the  platform 
and  tlie  cars.  As  she  fell  she  badly  wrenched 
her  back,  but  was  assisted  from  her  position  by 
the  brakeman,  who  "got  on"  and  helped  her. 


and  went  to  her  destination.  Plaintiff  did  not  tes- 
tify that  the  brakeman  touched  her  in  any  way 
while  jumping  to  the  car. 

The  brakeman  of  defendant  testified  that  as 
plaintiff  attempted  to  get  on  she  slipped  on  the 
step,  and  apparently  made  a  short  step,  or  stepped 
on  her  dress  and  fell.  He  assisted  her  to  her 
feet,  and  as  she  passed  up  the  steps,  went  np  be- 
hind her,  reached  in  front,  and  opened  the  door 
for  her.  She  went  into  the  car,  and  was  seated 
before  the  train  started.  He  denied  that  be 
stepped  on  the  car  ahead  of  plaintiff,  or  that  he 
touched  her. 

This  was  the  only  evidence  as  to  the  cause  of 
the  accident.  Testimony  was  offered  by  the 
plaintiff  as  to  the  extent  of  her  injuries. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :— 

"  Miss  Alvord  says  that  she  was  passing  from 
the  stairs  which  led  down  to  the  platform,  that  she 
walked  across  the  platform  to  the  car,  which  was 
the  rear  car  of  the  train,  and  was  about  stepping 
on  to  the  steps  of  the  car,  that  the  brakeman  was 
there,  and  just  at  that  instant  of  time  when  she 
was  about  getting  a  foothold  upon  the  step  of 
the  car,  he  brushed  past  her,  hastily  preceding 
her  up  the  steps  of  the  car,  and  that  he  poshed 
or  jostled  her  so  that  she  lost  her  foothold — her 
foot  slipped  or  did  not  obtain  a  firm  footing  upon 
the  step,  and  tliat  she  thus  slipped  down  between 
the  car  and  the  platform,  and  was  injured  as  she 
described;  and  she  attributes  this  to  the  con- 
duct of  the  brakeman  in  thus  passing  between 
her  and  the  steps,  so  that  it  prevented  her  from 
obtaining  the  foothold  which  she  would  otherwise 
have  obtained."     (First  assignment  of  error.) 

"  Now,  if  the  brakeman  did  thus  interfere  with 
ber  getting  her  foothold  upon  the  step,  and  if  in 
consequence  of  his  passing  in  this  way  she  failed 
to  get  a  foothold  which  she  would  otherwise  have 
obtained,  and  if  the  accident  resulted  from  his 
thus  passing  in  before  her,  then  that  would  be 
negligence  upon  the  part  of  the  employ^  of  the 
railroad  for  which  the  railroad  would  be  respon- 
sible, and  the  plaintiff  would  be  entitled  to  re- 
cover."    (Second  assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge,  inter 
alia : — 

(4)  It  is  the  duty  of  the  railroad  company  to 
allow  the  plaintiff  access  to  its  train  free  from 
any  danger  of  its  being  suddenly  started  before 
she  was  safely  upon  it ;  and  if  the  jury  find  that 
by  reason  of  the  conduct  of  the  brakeman  she 
was  pushed  or  jostled,  and  thus  prevented  from 
getting  a  sure  footing,  and  that  thereby  the  in- 
j  ury  happened,  she  is  entitled  to  recover.  Answer. 
If  the  jury  find  the  facts  stated  in  tliis  point — 
that  by  reason  of  the  conduct  of  the  brakeman 
she  was  pushed  or  jostled,  and  pt^vented  from 
getting  a  sure  foothold,  and  thereby  the  injury 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


431 


happened,  she  is  entitled  to  recover.     (Third  as- 
signment of  error.) 

Defendant  requested  the  Court  to  charge : — 

(1)  There  is  no  such  evidence  of  negligence 
upon  the  part  of  the  defendant,  in  this  case,  as 
ought  reasonably  to  satisfy  the  jury  thereof,  and 
upon  the  whole  of  the  testimony  in  the  cause,  the 
verdict  of  the  jury  should  be  for  the  defendant. 
Refused, 

(2)  There  is  no  evidence  in  this  case  that 
would  justify  the  jury  in  finding  that  the  defen- 
dant was  guilty  of  negligence,  and  their  verdict 
must  be  for  the  defendant.     Refused. 

(8)  The  verdict  of  the  jury  in  this  case  must 
be  for  the  defendant.  Refused.  (Fourth,  fifth, 
and  sixth  assignments  of  en*or.) 

Verdict  for  plaintiff  for  $10,000.     A  rule  for 
a  new  trial  having  been  dismissed,  defendant  took 
this  writ,  and  assigned  error  as  above. 
John  J.  Pinkerton^  for  plaintiff  in  error. 
In  a  case  of  this  kind  the  burden  of  showing 
that  the  injuries  received   resulted  wholly  from 
the  ne^rligence  of  defendant  is  upon  the  plaintiff. 
D.  L.  &  W.  R.  R.  V,  Napheys,  9  Nor.  142. 
Drayton  r,  N.  P.  R.  R.,  10  Webklt  Notes,  36. 
F.  k  B.  Tnmpike  Co.  v.  Phila.  &  Trenton  R.  R., 

4  Sm.  347. 
Flint  i;.  N.  k  W.  R.  R.,  110  Mass.  222. 
Favor  v.  B.  k  L.  R.  R.  114  Id.  350. 
Miller  t;.  P.  k  R.  R.  R.,  11  Weekly  Notes,  369. 
Sellars  v.  R.  &  D.  R.  R.,  25  Am.  k  Eng.  R.  R. 

Cases,  451. 
Patterson's  Railwaj  Aoo.  Law,  35,  §  85. 
Error  was  committed  by  the  Court  in  submit- 
ting to  the  jury  a  case   not   sustained   by  the 
evidence.      In  both  the  charge'  and  the  answer 
to  plaintiff's  fourth  point,  it  is  stated  **  he  pushed 
and  jostled  her  so  that  she  lost  her  foothold,''  etc 
Greber  v.  Eleckner,  2  Barr,  292. 
D.  L.  k  W.  R.  R.  V.  Napheys,  supra. 
Penna.  R.  R.  t;.  Zebe,  9  Casey,  325. 

William  T.  Barber  and  V.  Gilpin  Rohinson^ 
for  defendant  in  error,  cited,  as  to  the  degree  of 
care  required  from  railroad  companies — 

Patterson's  Railway  Aco.  Law,  231. 

2  Redfield  on  Railways,  188,  n. 

Heier  v.  P.  R.  R  ,  14  Sm.  225. 

Sullivan  v.  P.  R.  R.,  6  Cas.  234. 

N.  T.  L.  E.  &  W.  R.  R.  V.  Dougherty,  11  Wbbklt 
Notes,  437. 

OiUls  V.  P.  R.  R.,  9  Sm.  132-3. 

It  is  not  fair  to  select  a  few  sentences  from  the 
charge  of  the  Court ;  the  whole  must  be  taken 
together. 

Carothers  v.  Dunning  et  aL,  3  S.  &  R.  373. 

Kerr  v.  Sharp,  14  Id.  399. 

Watts  V.  Cummins,  9  Sm.  84. 

R.  R.  p.  Armstrong,  2  Id.  285. 

Reeves  v.  D.  L.  &  W.  R.  R.,  6  Cas.  454. 

It  is  very  doubtful  whether  this  Court  will  ever 
reverse  on  the  ground  of  misstatement  of  testi 
mony  in  the  charge  of  the  Court.     See — 

Henwood  v.  Cheeseman,  3  S.  &  R.  500. 

Poorman  v*  Smith's  Ezrs.,  2  Id.  464. 


'Graham  v.  Qraham,  1  Id.  330. 

Bard  v.  Lessee  of  Dansdale,  2  Binn.  80. 

Dennis  i;.  Alexander,  3  Barr,  51. 

Riddle  v.  Murphy,  7  S.  &  R.  230. 

Harnett  v,  Dundass  at  a/.,  4  Barr,  178. 
The  verdict  of  the  jury  determines  that  the 
brakeman's  passing  between  plaintiff  and  the  step 
caused  her  to  lose  her  foothold,  whereby  the 
accident  happened,  and  for  this  negligence  the 
company  is  liable. 

Johnson  v.  W.  C.  k  P.  R.  R.,  20  Sm*  369. 

Terre  Haute  R.  R.  v.  Jacks,  81  Ind.  19. 

Wood  on  Railway  Law,  §  315. 

Penna.  R.  R.  v.  Vandiver,  6  Wr.  372. 

T.  W.  k  W.  R.  R.  V.  Harman,  47  111.  298. 

October  7,  1889.  The  Court.  The  defen- 
dant's  points  were  properly  denied.  The  testis 
mony  of  the  plaintiff  described  conduct  of  the 
brakeman  which  was  in  violation  of  his  duty, 
and  negligent,  and  which  it  was  alleged  caused 
the  injury  complained  of.  While  her  statement 
was  uncorroborated,  and  was  flatly  contradicted, 
it  presented  a  case  for  the  jury.  It  was  undis- 
puted, that  in  attempting  to  pass  from  the  plat- 
form of  the  station  into  the  car  she  fell  between 
the  steps  of  the  car  and  the  platform.  We  quote 
her  version  of  the  occurrence  :  **  I  was  accustomed 
to  get  on  the  last  car,  on  the  front  of  it  always.  . 
.  .  .  As  I  looked  forward  I  saw  the  brakeman, 
distinctly  with  his  face  turned  towards  me,  and 
his  manner  indicated  that  he  was  waiting  and  ex- 
pecting me  to  get  on  the  train,  as  usual,  when  I 
should  reach  it ;  I  reached  the  car,  and  as  I  was 
about  to  step  on,  I  went  to  step  on  the  step,  he 
dashed  in  with  a  spring  between  me  and  the  step, 
on  to  a  higher  step,  which  prevented  me  from 
taking  my  step  securely,  my  getting  a  foothold ; 
and  the  start  he  gave  me,  and  the  unexpected 
thing,  caused  me  to  take  too  short  a  s'tep,  and  I 
went  down  simply  on  my  toes,  and  prevented  as 
1  said  before,  my  getting  my  step — his  jumping  in 
between  prevented  me  from  getting  my  step, 
which  could  not  have  happened  if  he  had  not 
been  there.  I  slipped  down  at  once  of  course  . 
.  .  .  and  I  was  wedged  in."  John  Keely,  the 
brakeman,  testified  on  this  point  as  follows :  *'  I 
was  standing  at  my  post  of  duty,  at  the  rear 
car,  on  the  platform  of  the  station,  by  the  body 
of  the  car,  a  little  to  the  rear  of  the  front  step. 
I  saw  this  lady  approaching  down  the  platform, 
and  waited  on  her.  She  being  a  regular  rider  I 
had  some  idea  that  her  intention  was  to  come 
down  and  get  in  that  car  for  West  Chester,  as  it 
was  a  West  Chester  car.  She  came  down  and 
in  attempting  to  get  on  she  stepped  on  the  step, 
and  apparently  made  a  short  step,  or  stepped  on 
her  dress,  I  could  not  tell  which,  as  I  was  right 
in  the  rear,  or  a  little  to  one  side  of  her,  and  the 
result  was  she  slipped  and  fell  on  the  step.  I  as- 
sisted her  to  her  feet,  and  then  as  she  was  passing 
up  the  steps  I  came  in  the  rear,  back  of  her,  up 
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the  steps,  reached  in  front  and  opened  the*  door 
for  her.  She  passed  in  and  was  seated  when  the 
train  started."  These  extracts  present  the  claims 
and  evideace  of  the  contending  parties,  respecting 
the  cause  and  manner  of  the  plaintiff's  fall. 

The  statement  of  the  learned  Judge  in  his  charge 
to  the  jury,  that  the  plaintiff  testified  that  she  was 
pushed  or  jostled  by  the  brakeman,  was  unauthor- 
ized by  her  evidence,  and  was  misleading.  These 
words  in  this  connection  imply  that  the  plaintiff 
was  forcibly  prevented  from  securing  a  foothold 
and  ascending  the  steps  of  the  car  in  safety. 
There  was  nothing  in  the  evidence  from  which 
such  an  inference  could  be  drawn.  The  plain- 
tiff did  not  state  or  hint  even  that  the  brakeman 
ran  against  or  pushed  her.  But  the  plaintiff's 
fourth  point  and  the  answer  to  it,  ooupled  with 
the  misstatement  referred  to,  allowed  the  jury 
to  find  a  fact  o£  which  there  was  no  evidence, 
and  to  rest  a  verdict  upon  it.  This  certainly 
was  error,  and  because  of  it  the  judgment  must  be 
reversed.  (Greber  v,  Kleckner,  2  Pa.  289; 
Musselman  r.  Railroad  Co.,  2  Weekly  Notes, 
105. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  McCollum,  J.  h.  c.  o. 


July  'SS,  176.  January  23, 1889. 

Myers  v.  Tobias. 

CotUracts — Illegal  contracts — GambUng^-^ 
Evidence. 

When  an  action  is  brought  by  a  broker  against  his  prin- 
cipal to  recover  the  loss  on  a  transaction  carried  on  by 
margins,  in  which  the  defence  is  that  the  contract  was  a 
gambling  conu-act,  evidence  is  admissible  on  behalf  of 
defendant  to  show  that  his  means  were  inadequate  to 
carry  the  contract  into  effect  as  a  sale,  and  this  is  a  cir- 
cumstance which,  though  not  conclusive,  the  jury  may 
take  into  su:count  in  determining  the  true  intention  of  de- 
fendant. 

Error  to  the  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Assumpsit,  by  Theodore  W.  Myers  &  Co. 
against  Joseph  O.  Tobias,  to  recover  the  loss  on 
a  transaction  consisting  of  a  purchase  of  grain 
on  margin,  in  which  plaintiffs  had  acted  as 
brokers  for  defendant. 

On  the  trial  the  facts  of  the  case  appeared  to 
be  as  follows:  The  plaintiffs  are  bankers  and 
brokers  in  New  York  City,  and  in  1886  pur- 
chased  on  account  of  defendant,  at  his  request, 
several  large  lots  of  corn,  deliverable  in  May, 
1887.  The  defendant  deposited  margins  to 
cover  the  transactions,  and,  finally,  as  the  price 
of  corn  fell,  ordered  his  purchases  sold.  They 
were  sold   accordingly  at  a  considerable  loss. 


The  purchasers  demanded  delivery  of  the  grain, 
and  warehouse  receipts  for  the  same  were  deliv- 
ered to  them  accordingly.  The  suit  was  brought 
to  recover  the  loss  on  the  transaction  aj^earing 
on  the  plaintiffe'  books. 

The  defendant  testified  that  the  transaction 
was  on  margin,  and  with  intent  to  sell  out  in  a 
short  time.  He  was  then  asked  what  were  his 
means  at  the  time.  Objected  to  by  plaintiffs. 
Objection  overruled.'  Exception.  Defendant 
then  stated  that  his  means  were  not  sufficient  to 
buy  and  pay  for  the  com. 

The  Court  charged,  inter  atia^  as  follows : — 

"  The  question  whether  it  was  a  wager  is  for 
you.  It  is  quite  possible  for  a  man  who  wants 
to  buy  corn  to  go  to  a  broker,  and  the  broker  to 
buy  of  another  person.  In  all  that  there  is 
nothing  if  the  purpose  is  to  carry  out,  but  if  it 
is  the  man's  purpose  not  to  get  the  corn,  but  to 
wager  on  the  price  of  the  com,  it  is  a  bet.  .  .  . 
[There  is  another  circumstance  which  may  have 
some  weight.  It  has  been  stated  by  oiir  Supreme 
Court,  although  in  a  way  by  no  means  conclu- 
sive, that  the  means  of  a  party  in  such  a  transac- 
tion can  be  considered,  whether  they  were  ade- 
quate to  carry  it  through  in  one  form  and  not 
adequate  to  carry  it  through  in  another.  .  .  . 
For  the  defendant  says  that  all  he  had  in  the 
world  was  not  enough  to  pay  for  what  was  to  be 
laid  down  on  the  first  day  of  May  for  this  corn. 
That  is  a  further  circumstance  for  your  consid- 
eratioft.*'] 

Verdict  for  the  defendant,  and  judgment 
thereon.  Plaintiffs  thereupon  took  this  writ, 
assigning  for  error  the  admission  of  defendant's 
evidence,  as  above,  and  the  portion  of  the  charge 
included  within  brackets. 

Rudolph  Af.  Schick,  for  the  plaintiffs  in  error. 

Thomcu  R.  Elcock,  for  defendant  in  error. 

February  4,  1889.  The  Coxjrt.  The  ques- 
tion whether  this  was  a  gambling  transaction 
was  fairly  submitted  to  the  jury,  and  they  have 
found  that  it  was.  The  plaintiffs  complain  of 
two  things,  {a)  that  the  defendant  was  permitted 
to  testify  as  to  his  means,  or  to  state  it  more 
accurately,  his  impecuniosity,  and  (^)  that  the 
Court  instructed  the  jury  that  **in  considering 
the  nature  of  such  transactions  regard  may  be 
had  to  the  means  of  the  alleged  purchaser,  and 
if  they  are  inadequate  to  carry  the  contract  into 
effect  as  a  sale,  it  is  a  circumstance,  which, 
though  not  conclusive,  may  be  taken  into  view 
in  determining  whether  his  intention  was  to 
buy."  As  both  the  admission  of  the  testimony 
and  the  charge  referred  to  are  fully  sustained  by 
Kirkpatrick  v.  Bonsall  (72  Pa.  155),  we  see  no 
occasion  for  a  discussion  of  this  case. 

Judgment  affirmed. 

Per  Curiam.  l.  l.,  jr. 
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Jan.  '89,  156.  May  2, 1889. 

Dixon  V.  The  White  Sewing  Machine  Co. 

Execution — Levy  by  sheriff-^  When  valid —  When 
form  may  he  altered — Levy  upon  goods  of 
stranger  io  execution —  When  trespass — SheV' 
iff*s  return —  When  may  he  altered — Bcqui' 
sites  of, 

A  levy  by  the  sheriff,  in  eight  or  within  x)otential 
control  of  the  goods,  is  valid  only  when  followed  up 
by  actual  possession  within  a  reasonable  time. 

A  levy  on  the  goods  of  a  stranger  to  the  execution 
is  an  exercise  of  dominion  over  them  sufficient  to  con- 
stitute a  trespass,  though  there  be  no  actual  taking  of 
the  goods. 

If  a  debtor  have  bailed,  or  demised,  goods,  his  in- 
terest may* be  seized  and  sold,  but  the  possession  of 
the  bailee  may  not  be  disturlwd.  A  levy  ou  the 
thing  itself  disturbs  the  possession,  and  is  a  trespass. 

In  order  to  maintain  an  action  of  trespass  against 
the  sheriff  it  is  absolutely  necessary  that  the  plaintiff 
must  be  in  actual  possession  of  the  goods  or  have 
the  right  of  taking  possession  at  the  time  of  the  tres- 


The  general  right  of  a  sheriff  to  change  his  levy,  or 
to  enlarge,  restrict,  or  abaudon  it,  is  unquestionable. 
Having  made  a  mistake  he  is  not  bound  to  persevere  in 
it.  If  he  withdraws  or  abaudous  a  levy  it  Is  abso- 
lutely discharged,  even  though  his  action  was  im- 
proper, aud  he  thereby  became  liable  to  the  plaintiff 
in  the  execution. 

After  having  levied  upon  goods  the  sheriff  may,  upon 
claim  by  another,  either  abandon  the  levy  or  restrict 
it  to  the  defendant's  interest  in  them. 

The  right  of  the  sheriff  to  change  the  character  of 
his  levy,  carries  with  it  the  right  to  alter  his  return, 
and  this  alteration  may  be  made  at  any  time  before 
the  return  is  actually  filed  in  Court. 

The  sheriff,  as  the  executive  officer  of  the  Court,  is 
charged  with  the  duty  of  making  return  to  the  man- 
dates of  its  writs,  but  what  return  he  shall  make  is 
within  his  own  control.  The  Court  cannot  dictate 
what  it  shall  be ;  it  can  only  require  that  it  shall  be 
in  form  appropriate  to  the  writ,  and  as  a  matter  of  law 
saffident. 

Error  to  the  Common  Pleas  of  Cumberland 
County. 

TrespasSy  by  the  White  Sewing  Machine 
Company  against  James  R.  Dixon^  sheriff  of 
Cumberland  Countyi  to  recover  damages  which , 


plaintiff  claimed  to  have  sutfereii  by  reason  of 
the  sale  of  certain  organs,  under  an  execution  by 
the  New  England  Organ  Company  on  a  judg- 
ment recovered  against  W.  H.  Dinkle. 

Upon  the  trial  it  appeared  that  the  New  Eng- 
land Organ  Co.  had  two  judgments  against 
Dinkle,  and  in  September,  1887,  executions 
were  issued  on  them.  No  actual  levy  was  made 
on  tliese  writs,  but  the  sheriff  went  to  the  resi- 
dences of  two  parties  in  Newville,  who  held  or- 
gans on  **  refital  contracts"  or  •»  conditional  sales," 
and  told  them  that  he  went  to  levy  on  those 
organs  as  Dinkle's  pro|)erty.  He  made  no  mem- 
orandum at  the  time,  but  on  his  return  to  flis 
office  his  deputy  entered  on  the  back  of  the  writs 
the  name  of  the  organ  and  its  location.  After- 
wards a  notice  was  served  on  the  sheriff  that  the 
White  Sewing  Machine  Co.  ckimed  those  or- 
gans, and  he  added,  immediately,  to  the  mem- 
orandum already  made,  the  words  **  The  interest 
of  William  H.  Dinkle  in."  The  organs  them- 
selves were  never  touched  by  the  siieriff.  Tlie 
interest  of  William  H.  Dinkle  in  them  was  sold 
at  the  stoi*e-room  of  Dinkle,  in  Carlisle,  it  being 
announced  at  the  sale  by  the  sheriff  timt  only 
the  interest  of  Dinkle  in  the  t^o  organs  which 
were  in  possession  of  Mrs.  Shreffier  and  Miss 
Cora  Getter  was  sold.  At  the  time  of  brinpring 
this  suit  no  return  of  sale  had  been  made.  The 
sheriff  read  his  return  during  the  trial  and  then 
filed  it.  Itset  out  that  only  the  interest  of  Din- 
kle had  been  sold.  The  sheriff  did  not  deliver 
the  organs  to  the  purchasers,  nor  was  there  any 
evidence  that  they  ever  took  possession  of  them. 

The  remaining  facts  in  the  case  appear  in  tlie 
charge  of  the  Court,  which  was  as  follows: — 

*'  It  appears  Uiat  Dinkle  was  a  dealer  in  or- 
gans, pianos,  and  sewing  machines  on  July  29, 
1885,  and  had  been  for  some  time  previous  to 
that,  his  place  of  business  being  in  a  building 
owned  by  a  Mr.  Gill  on  North  Hanover  Street  in 
the  borough  of  Carlisle.  Prior  to  this  date  lie 
had  made  conditional  sales  of  organs  to  certain 
parties,  three  of  them  being  B.  F.  Shnver,  dated 
the  27th  of  May,  1885,  Luther  Plowden,  dated 
the  9th  of  May,  1885,  and  A.  E.  Cornelius, 
dated  the  24th  of  July,  1885.  On  July  29, 
1885,  being  indebted  to  the  White  Sewing 
Machine  Company,  he  executed  a  written  paper 
by  which  among  other  things  he  transferred  the 
contracts  and  amounts  due  thereon,  which  Dinkle 
had  made  as  aforesaid  with  the  aforenamed  par- 
ties, as  collateral  security  for  the  indebtedness 
owing  by  him  to  the  said  company,  and  Dinkle 
agreed  to  collect  the  instalments  from  the  parties 
on  these  contracts.  He  did  collect  some  of  the 
instalments  and  made  payment  to  the  company 
or  its  agent.  Under  a  provision  in  these  con- 
tracts of  sale  Dinkle  had  the  right  to  repossess 
the  organs  if  the  payments  were  not  made  as 
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stipulated.  Subsequently,  on  Maroh  23,  1886, 
Plowden  returned  to  Dinkle  tbe  organ  bought  bj 
him;  on  April  Ist  following  that  of  Miss  Cor- 
nelius was  brought  back,  and  on  August  25  of 
the  same  year  the  one  bought  by  B.  P.  Shriver 
was  returned,  and  they  were  placed  in  the  store 
of  Dinkle  from  whence  they  had  been  taken. 

'*  In  the  winter  of  1887  Dinkle  removed  all  bis 
property,  including  the  organs  in  dispute,  to  a 
store-room  in  the  house  of  William  Peffer,  situ- 
ated on  West  Main  Street,  Carlisle,  and  while 
there,  on  the  22d  or  23d  of  March,  1887,  he  was 
visited  by  a  Mr.  Johnson,  agent  of  the  White 
Sewing  Machine  Company,  and  after  some  nego- 
tiations between  the  latter  and  Messrs.  Hender- 
son &  Hays,  attorneys  for  the  sewing  machine 
company,  it  was  agreed  that  Dinkle  was  to  keep 
charge  of  the  organs  and  act  as  the  agent  of  the 
company  in  the  care  and  disposition  of  them.  They 
were  removed  to  a  store-room  owned  by  Mrs. 
^oble,  about  May  1st,  1887,  and  Dinkle  states 
that  on  May  23,  1887,  he  entered  into  an  agree- 
ment for  the  rental  of  one  of  them  to  Mrs.  Shref- 
fler,  of  Newville  ;  on  the  25th  of  the  same  month 
he  rented  one  to  Mrs.  Wetzel,  of  Carlisle,  as 
agent  of  the  sewing  machine  company ;  and  that 
about  the  same  time  the  other  was  delivered  to 
Miss  Getter,  of  Newville,  on  trial,  in  anticipa- 
tion of  a  sale  of  the  same  to  her. 

**  The  organs  in  dispute  were  in  the  possession 
of  the  parties  when  the  levies  and  sales  were 
made  under  the  executions  issued  on  the  judg- 
ments of  the  New  England  company.  These 
judgments  were  recovered  on  the  23d  of  August, 
1887,  executions  issued  the  same  day,  and  the 
sales  made  November  2,  1887. 

*<  [It  was  also  testified  by  Dinkle  that  he  in- 
formed Mr.  Stannard,  the  agent  of  the  plaintiffs  in 
these  executions,  that  is,  the  New  England  Or- 
gan Company,  in  April,  1887,  that  he  held  cer- 
tain organs  as  the  agent  of  the  White  Sewing 
Machine  Company,  and  exhibited  his  book  to 
him,  which  contained  the  entries  opposite  each 
of  the  three  organs,  the  entries  being,  you  will 
observe,  *  White  Sewing  Machine  Company ; 
July  29,  1885.']  The  book  was  also  given  in 
evidence  by  tbe  pbiintiff  to  exhibit  these  and 
subsequent  entries  therein,  and  also  the  contracts 
with  Mrs.  Shreffler  and  Mrs,  Wetzel,  and  the  re- 
ceipts to  the  latter  for  instalments  on  the  organ 
purchased  by  her,  for  the  purpose  of  establishing 
the  fact  that  the  organs  were  treated  by  Dinkle 
as  the  property  of  the  White  Sewing  Machine 
Company,  and  not  as  his  own.  Sheriff  Dixon 
was  called  to  show  what  he  levied  upon,  and  also 
the  bills  prepared  by  him  and  posted,  under 
which  the  property  was  to  be  sold,  were  given  in 
evidence.  [There  was  testimony  also  o&red  by 
the  plaintiff  to  establish  the  fact  that  no  portion 
of  the  debt  for  which  the  N^w  England  Organ 


Company  recovered  judgment  and  issued  execu- 
tion was  owing  to  it  at  the  time  of  the  transfer 
by  Dinkle  to  the  White  Sewing  Machine  Com- 
pany, on  July  29,  1885.  The  defendant  con- 
tends, however,  that  the  books  of  Dinkle  show 
the  reverse  to  be  the  fact.] 

**  [The  defendant  offered  in  evidence  the  re- 
turn which  the  sheriff  had  appended  to  fi.  fa. 
25  of  August  Term,  1887,  for  the  purpose  of 
showing  the  levy  and  sale.  The  correctness  of 
this  return  was  denied,  and  it  is  insisted  thaf  the 
testimony  clearly  establishes  that  the  organs  at 
Newville  were  levied  upon  as  the  property  of 
Dinkle  without  any  qualification.  That  is,  that 
the  organs  were  levied  upon  and  not  merely  any 
interest  he  might  have  in  them.] 

*^  It  is  also  contended  by  the  defendant  that  no 
actual  seizure  was  ever  made  of  the  property  in 
dispute,  and  hence  no  trespass  was  committed  by 
the  sheriff,  and  no  damages  suffered  by  the  plain- 
tiff at  his  hands. 

**  [The  law,  as  we  understand  it  to  be.  is  that 
a  wrongful  levy  without  the  removal  of  the  pro- 
perty or  interfering  with  it  in  any  way,  will 
make  the  ofiicer  a  trespasser,  and  while  an  officer 
may  levy  upon  the  interest  of  a  debtor  in  personal 
property  in  which  another  has  an  interest,  yet  if 
he  levies  upon  and  advertises  for  sale  the  entire 
property  in  the  goods,  he  will  become  a  tres- 
passer.] 

**  [Now,  we  are  of  the  opinion  that  if  Dinkle 
made  the  conditional  sales  to  Shriver,  Plowden, 
and  Miss  Cornelius,  as  evidenced  by  the  contracts 
presented  to  you,  and  in  good  faith  and  without 
any  intent  to  hinder,  delay,  or  defraud  creditors, 
assigned  them  to  the  White  Sewing  Machine 
Company  on  the  29th  of  July,  1885,  and  they 
were  in  the  spring  and  summer  of  1886  returned 
to  him  at  his  store  in  the  Gill  House  on  North 
Hanover  Street,  without  any  understanding  with 
the  sewing  machine  company,  and  he  treated 
them  as  in  his  custody  for  them  and  to  secure 
their  indebtedness,  and  that  the  agent  of  the  New 
England  Company  was  informed  in  March,  1887, 
of  the  arrangement  that  had  been  entered  into  be- 
tween him  and  the  White  Sewing  Machine  Com- 
pany, and  subsequently  he  removed  them  to  the 
store  on  Main  Street,  and  that  while  there,  in 
March,  1887,  an  agent  of  the  White  Sewing  Ida- 
chine  Company  visited  him,  and  the  organs  were 
pointed  out  to  him,  that  is,  to  Johnson,  and  an 
arrangement  was  then  made  by  which  Dinkle  was 
to  act  as  the  agent  of  the  company  in  caring  for 
them  and  in  the  disposition  of  them  in  good  faith, 
and  without  any  intent  to  hinder,  delay,  or  de- 
fraud creditors,  and  that  he  afterwards  removed 
them  to  the  store-room  in  Noble's  property  on  North 
Hanover  Street  without  any  understanding  with 
the  White  Sewing  Machine  Company,  and  sub- 
sequently he  rented  one  to  Mrs.  Wetzel,  one  to 
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Mrs.  Shreffler,  and  also  gave  one  to  Miss  Getter 
on  trials  with  the  option  to  purchase  it^  as  agent 
of  the  aforesaid  White  8ewing  Machine  Com- 
panj,  and  in  pursuance  of-  these  contracts  the 
organs  had  been  delivered  to  and  were  in  the 
possession  of  the  said  parties  in  Carlisle  and 
Newville^  the  White  Sewing  Machine  Company 
had  such  property  in  them  as  mortgagees  or 
pledgees  as  gave  them  the  right  to  hold  them 
without  disturbance  from  any  one ;  and  if  on  an 
execution  subsequently  issued,  t\\e  sheriff  levied 
on  and  advertised  for  sale  the  organs  in  the  pos- 
session of  Miss  Gretter  and  Mrs.  Shreffler  as  ab- 
solutely belonging  to  Dinkle,  as  contended  by 
the  plaintiff,  and  subsequently  sold  them  or 
their  interest  in  them,  the  defendant  would  be 
liable  to  the  plaintiff  for  any  damages  which  has 
been  shown  by  the  evidence  in  the  case  has  been 
suffered  by  him.]  In  answer  to  points  of  the 
plaintiff,  we  have  stated  what  rules  are  to  con- 
trol  you  in  estimating  these  damages,  as  we  regard 
the  organs  in  dispute,  under  the  testimony  in  the 
case,  as  held  by  the  White  Sewing  Machine  Com- 
pany in  the  nature  of  a  pledge  or  mortgage  to 
secure  the  indebtedness  of  Dinkle  to  them. 

"Under  the  2Sd  section  of  the  Act  of  1886 
relating  to  executions,  it  is  provided  that  *  Goods 
or  chattels  of  the  defendant  in  any  writ  of  fieri 
facias,  which  shall  have  been  pawned  or  pledged 
by  him  as  security  for  any  debt  or  liability,  or 
which  have  been  demised,  or  in  any  manner  de- 
livered or  bailed  for  a  term,  shall  be  liable  to  sale, 
upon  execution  as  aforesaid,  subject,  neverthe- 
less, to  all  and  singular,  the  rights  and  interests 
of  the  pawnee,  bailee,  or  lessee  to  the  possession 
or  otherwise  of  such  chattels  or  goods  by  reason 
of  such  pledge,  demise,  or  bailment.*  As  it  is 
undisputed  that  only  the  interest  of  Dinkle  was 
levied  upon  in  the  organ  in  the  possession  of  Mrs. 
WetEel,  there  can  be  no  recovery  against  the  de» 
fendant  for  that  organ,  in  our  opinion.  You  will 
remember,  gentlemen,  that  the  contest  is  between 
the  plaintiff  and  the  sheriff.  There  has  been  no 
evidence  given  as  to  whether  a  bond  was  given 
by  the  New  England  Organ  Company.  You 
will  disregard  any  reference  to  anything  of  that 
kind. 

"  [The  simple  question,  as  we  have  stated  to  you, 
is,  was  this  transfer,  this  sale  of  the  29th  of  July, 
1885,  made  in  good  faith,  without  any  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  Dinkle? 
Was  the  property  received  by  Dinkle  without 
any  understanding,  except  other  than  the  law 
would  impute  to  him,  the  right  to  hold  it  as  agent 
of  the  sewing  machine  company?  If  an  attorney 
of  the  White  Sewing  Machine  Company  came 
here  and  gave  him  the  authority  to  act  as  agent, 
and  iubsequefUly  the  New  England  Organ  Oom* 
pang  were  notified  ofthisfacty  and  that  the  goods 
were  removed  from  the  store  on  North  Hanover 


Street  to  the  store  on  West  Main  Street,  and 
then  removed  from  the  store  on  West  Main  Street 
back  to  North  Hanover  Street  to  the  Noble  prop- 
erty, and  that  these  organs  were  put  out  on  condi- 
tional sales  by  him,  as  agent  for  the  White  Sew- 
ing Machine  Company,  to  Miss  Getter  and  Mrs. 
Shreffler,  and  the  sheriff  made  the  levy  as 
claimed,  then,  we  think,  whatever  damages  the 
plaintiff  has  shown  to  have  suffered  he  is  entitled 
to,  with  interest  from  the  2d  of  November,  1887. 
If  you  do  not  find  these  facts,  then  he  is  not  enti- 
tled to  recover.*'] 

Plaintiff  and  defendant  both  presented  a  num* 
ber  of  points,  among  those  of  the  latter  were : — 

(6)  The  evidence  shows  that  only  the  interest 
of  Dinkle  in  the  three  organs  in  dispute  was  sold, 
and  that  at  the  time  of  such  sale  the  chattels 
were  in  the  possession  of  parties  who  had  a  right 
to  the  possession,  and  not  in  that  of  the  plaintiff; 
nor  does  it  appear  that  the  right  of  possession  was 
in  plaintiff,  and  as  the  sheriff  did  not  touch  the 
chattels,  nor  authorise  nor  direct  others  to  do  so, 
there  was  no  injury  to  plaintiff  for  which  he  can 
recover.  Answer.  Under  the  testimony  in  this 
case  we  cannot  atflrm  this  point  as  presented. 
It  is  therefore  refused. 

(7)  The  return  of  the  sheriff  is  conclusive,  and 
it  shows  that  only  the  interest  of  Dinkle  was 
levied  on  and  that  nothing  more  was  sold,  and 
this  does  not  amount  to  a  trespass  for  which  the 
defendant  was  liable  in  this  action.  Answer. 
Under  the  testimony  in  the  case  we  cannot  affirm 
this  point. 

Verdict  for  plaintiff  for  $102.50,  and  judgment 
thereon.  Whereupon  defendant  took  this  writ, 
assigning  for  error,  inter  alia^  the  portions  of  the 
charge  of  the  Court  inclosed  in  brackets,  and  the 
answers  to  his  sixth  and  seventh  points. 

Samuel  Hepburn^  Jr.  (Samnei  Hepburn  and 
J.  W.  Wetzel  with  him),  for  plaintiff  in  error. 

John  Hays  {Robert  M.  Henderson  with  him), 
for  defendant  in  error. 

October  7,  1889.  The  Court.  The  common 
law  requirement  of  a  valid  levy  that  the  sheriff 
shall  take  actual  possession  of  the  goods  has  been 
relaxed  in  Pennsylvania  to  a  degree  that  has 
been  regretted  by  the  Judges  of  this  Court. 
rCowden  v.  Brady,  8  S.  &  R.  510;  Schuylkill 
County's  Appeal,  80  Fa.  359.)  But  none  of  the 
cases  have  gbne  further  than  to  hold  that  a  levy 
in  sight  or  within  potential  control  of  the  goods 
will  be  valid  only  when  followed  up  by  actual 
possession  within  a  r^isonable  time.  (Cowden  v. 
Brady,  8  S.  &  R.  510 ;  Com.  t?.  Stremback,  3 
Rawle,  345;  Com.  v.  Gontner,  18  Pa.  445; 
Schuylkill  County's  Appeal,  30  Id.  358  ;  Welsh 
V.  Bell,  32  Id.  12.^  The  levy  in  the  present 
case,  therefore,  could  scarcely  be  considered  a 
perfected  levy,  if  it  had  maintained  its  initial 


Digitized  by 


Google 


436 


WEEKLY  NOTES  OP  CASES. 


character  as  a  levy  on  the  organs  themselves  in 
the  possession  of  the  contract  vendees.  But 
there  are  cases  which  hold  that  it  was  a  sufficient 
interference  with  the  possession  of'  the  owner  to 
support  an  action  of  trespass.  (Pax ton  v. 
Steckel,  2  Pa.  St.  93  ;  Welsh  v.  Bell,  32  Id.  12.) 
**  A  levy  on  the  goods  of  a  stranger  to  the  exe- 
cution is  an  exercise  of  dominion  over  them  suffi- 
cient to  constitute  a  trespass,  though  there  be  no 
actual  taking  of  the  goods — though  they  be  not 
touched.  ...  If  the  debtor  have  bailed  or  de- 
mised the  goods,  his  interest  may  be  seized  and 
sold,  .  .  .  but  the  possession  of  the  bailee  may 
not  be  disturbed.  A  levy  on  the  thing  itself  dis- 
turbs the  possession,  and  is  a  trespass."    (Id.  16.) 

But  it  is  the  person  whose  possession  is  dis- 
turbed to  whom  the  right  of  action  accrues. 
*^  To  maintain  trespass  it  is  absolutely  necessary 
that  plaintiff  must  be  in  actual  possession,  or 
have  the  right  of  taking  possession  at  the  time  of 
the  trespass."  (Ward  r.  Taylor,  1  Pa.  8t.  238.) 
Thus  in  Srodea  v.  Oaven  (3  Watts,  258)  the  ac- 
tion was  by  the  bailee  for  taking  from  him  prop- 
erty which  he  bad  hired,  and  Walsh  r.  Bell,  al- 
ready cited,  was  supported  expressly  on  Uie 
ground  that  the  jury  (bund  the  plaintiff  had 
not  parted  with   the  possession. 

Tested  by  these  principles,  the  original  levy, 
though  upon  the  organs  themselves,  gave  plain- 
tiff no  cause  of  action.  Whatever  the  plaintiff 
com[)any's  title  might  have  been  it  is  clear  that 
it  had  no  right  of  possession  at  the  time  of  the 
levy,  or  at  any  time  before  the  sheriff's  sale. 
The  organs  had  been  sold  by  Dinkle,  and  de- 
livered to  the  purchasers  upon  contracts  for  pay- 
ment in  instalments.  There  is  no  evidence,  nor 
is  it  claimed  that  any  instalments  were  due  and 
unpaid,  or  that  either  Dinkle  or  the  plaintiff  had 
any  right  of  resuming  possession  in  the  absence 
of  default  in  the  payments.  So  far  as  the  evi- 
dence shows  even  the  purchasers  could  not  have 
claimed  anything  more  than  nominal  damages 
(Watmough  r.  Francis,  7  Pa.  216),  and  plain- 
tiff had  no  ground  of  complaint  at  all. 

But  Dinkle,  either  for  himself  or  as  agent  of 
plaintiff,  had  still  a  title  in  the  organs,  to 
which  a  reversionary  and  conditional  right  of 
possession  attached,  and  a  sale  of  the  goods 
themselves  by  the  sheriff  would  be  such  an  inter- 
ference with  this  title  and  consequent  right  of 
possession  as  would  support  an  action.  Assum- 
ing, therefore,  for  the  present,  that  plaintiff's 
tide  through  Dinkle  was  valid,  we  have  to  con- 
sider the  right  of  the  sheriff  to  change  his  levy, 
and  the  steps  he  took  in  doing  so.  • 

The  general  right  of  the  sheriff  to  change  the 
levy,  to  enlarge,  or  restrict,  or  abandon  it,  is  un- 
questionable. Having  made  a  mistake  he  is  not 
bound  to  persevere  in  it.  If  he  withdraws  or 
abandons  the  levy,  it  is  abiolutely  discharged  even 


though  his  action  was  impro(>er  and  be  thereby 
became  liable  to  the  plaintiff  in  the  execution. 
(Commonwealth  v.  Centner,  18  Pa.  445.)  And 
having  levied  on  goods  themselves,  he  may  upon^ 
claim  by  another  either  abandon  it,  or  restrict  it 
to  the  defendant's  interest.  (Patterson  v.  An- 
derson, 40  Pa.  863.)  This  is  what  the  sheriff 
did  in  the  present  case.  When  he  made  the  levy 
he  does  not  seem  to  have  been  aware  of  plaintiff's 
interest  in  the  organs,  and  he  accordingly  levied 
on  them  as  the^  property  of  Dinkle.  On  being 
informed  of  the  phiintiff 's  claim,  he  changed  his 
levy  by  reducing  it  to  Dinkle's  interest  in  the 
organs.  It  is  true  he  did  not  notify  the  pur- 
chasers in  possession  of  this  change,  but  they  arc 
not  here  complaining  of  omission,  and  as  already 
seen  they  are  the  only  ones  whose  rights  were  in- 
terfered with  by  the  levy  itself  in  either  form. 

In  accordance  with  his  action  in  changing  the 
character  of  the  levy,  the  sheriff  also  changed 
his  return.  His  right  to  do  so  is  equally  beyond 
question.  The  effect  of  so  doing  is  another  mat- 
ter. The  sheriff,  as  the  executive  officer  of  the. 
Court,  is  charged  with  the  duty  of  making  return 
to  the  mandates  of  its  writs,  but  what  return  he. 
shall  make  is  within  his  own  control.  The  Court 
cannot  dictate  what  it  shall  be.  (Vastine  r. 
Fury,  2  S.  &  R.  426 ;  Maris  v.  Schermerhom,  3 
Whart.  13.)  It  can  only  require  that  it  shall  be 
in  form  appropriate  to  the  writ,  and  as  matter  of 
law  sufficient.  And  this  control  of  the  sheriff 
lasts  as  long  as  the  writ  is  in  his  hands.  The 
right  to  alter  his  levy  as  affirmed  in  Patterson  r. 
Anderson  (supra),  necessarily  carries  with  it  the 
right  to  make  a  corresponding  alteration  in  his 
return^  if  it  should  happen  to  be  previously  writ- 
ten. In  Schuylkill  County's  Appeal  (30  Pa. 
358),  it  is  reported  that  tlie  sheriff  **  made  re- 
turn," and  afterwards,  but  before  return-day, 
made  a  new  levy,  sale,  and  new  return.  Whether 
the  expression  '*  made  return,'*  means  that  the 
writ  was  actually  returned  into  the  court  office 
is  doubtful,  but  until  such  actual  return  the  right 
of  the  sheriff  to  alter  his  indorsement  on  the 
writ  is  beyond  question.  It  is  the  final  act  of 
filing  it  in  court  that  fixes  his  official  return. 

In  the  present  case  the  return  was  not  changed  on 
the  back  of  the  writ  until  long  after  the  re  turn -day, 
and  after  the  commencement  of  this  action,  and  was 
not  actually  filed  in  court  until  the  day  of  trial. 
This,  however,  was  but  an  irregularity.  In 
Mentz  V.  Hamman  (5  Whart.  154),  it  is  said  that 
'« the  sheriff  is  not  obliged,  unless  rulf  d  so  to  do^ 
to  make  a  return  to  a  writ  of  fi*  fa.,"  and  while 
this  is  meant  probably  as  a  statement  of  the 
practice  rather  thaa  of  (be  law,  it  is  sufficient  ta 
show  that  the. delay  does  not  lessen  the  sheriff's 
control  over  his.  return,  «o  long  as  the  writ  aotun 
ally  remains  in  bis  bands«  The  effect  of  delaj* 
ing  the  return  pntil  after  Us  moia  is  to  take  awaj 
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the  presumption  to  which  it  is  ordinarilj  entitled 
in  the  sheriff's  favor. 

The  change  therefore  in  the  levy  and  the  return 
being  within  the  sheriff's  privilege,  and  being  made 
under  circumstances  which  gave  the  plaintiff  no 
right  to  complain,  we  have  left  only  the  sale,  and 
this  it  is  quite  clear  was  of  Dinkle's  interest  only. 
The  testimony  of  Dinkle  on  this  point  is  some- 
what confused,  but  tends  rather  towards  a  sale  of 
his  interest  only,  and  the  same  may  be  said  of 
the  testimony  of  the  sheriff  himself,  for  although 
he  says  in  a  general  way  that  the  organs  were 
sold,  he  also  says  that  his  return  will  sliAw  pre- 
cisely wliat  was  done,  and  that  the  sale  was  held 
by  the  under-sheriff,  it  not  appearing  that  the 
sheriff  himself  was  even  present  at  nil.  But  the 
testimony  of  Spencer,  the  deputy-sheriff  who 
made  the  sale,  is  conclusive  that  only  the  interest 
of  Dinkle  was  sold. 

It  being  thus  clear  that  plaintiff  below  had  no 
present  right  of  possession  which  could  be  dis- 
turbed by  the  levy,  and  the  sale  being  only  of 
Dinkle's  interest,  did  not  interfere  with  plain- 
tiff's title,  whatever  it  was,  it  follows  that  under 
the  evidence  plaintiff  had  no  cause  of  action,  and 
defendant's  sixth  point  should  have  been  affirmed. 

As  this  is  decisive  of  the  whole  controversy  it 
18  not  necessary  to  consider  the  other  questions 
raised. 

Judgment  reversed. 

Opinion  by  Mitchell,  J.  h.  c.  o. 


Jan.  *89,  408.  April  17, 1889. 

Sheble  et  al.  v.  Strang  et  al. 

Partnership  association^  limited — Act  of  June  2y 
187  4 —  Reg tii sites  of  certificate —  Personal  iia^ 
bility  of  members. 

In  the  formatioD  of  a  partnership  association,  lim- 
ited, under  the  Act  of  Jane  2,  1874  (P.  L.  271),  and 
its  sapplement,  a  strict  compliance  with  the  statutory 
requirements  is  essential*  Where  there  is  no  record 
of  such  a  statement  as  the  statute  requires,  there  is  no 
statutory  association. 

A  statement  is  Catallj  defective  when  it  does  not 
contain  such  a  detailed  description  and  valuation  of 
the  machinery  as  the  supplement  of  May  1,  1876  (P. 
L.  89),  requires. 

The  question  is  not  one  of  good  fiaith  on  the  part  of 
the  members  of  the  association  or  of  notice  to  creditors, 
but  whether,  in  their  attempt  to  form  a  limited  part- 
nership, they  conformed  to  the  law.  •  It  Is  no  defence 
that  creditors  had  aotoal  knowledge  of  the  faots  re- 
quired to  be  set  oot  in  the  recorded  statement. 

It  is  no  defence  to  an  action  against  the  individual 
msmbera  of  a  partnership  association,  limited,  that  a 
Judgment  had  already  been  recovered  by  the  plain- 
tifls  against  the  company.  Such  actions  are  not  in- 
consistent.    Bven  if  it  be  conceded  that  the  debt  sued 


for  is  the  same  in  both  cases,  yet  the  question  of  lia- 
bility as  general  partners,  was  not  in  any  manner  in- 
volved in  the  first  suit  while  In  the  second  action  it  is 
the  main  question. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Assumpsit,  by  Greorge  H.  Sheble  and  Charles 
M.  Hill,  trading  as  Sheble  &  Hill,  against  Theo- 
dore Strong  and .  twenty -seven  others,  late  doing 
businet^  under  the  name  of  **  The  Pitt^ton  Knit- 
ting Company^  Limited,*'  to  recover  for  wool 
sold  and  delivered  to  <'The  Pittston  Knitting 
Company,  Limited.*' 

The  following  facts  appear  from  the  statement, 
affidavit  of  defence,  and  the  opinion  of  the  Court 
below  (RiOE,  P.  J.)  upon  the  rule  for  judgment: 

In  April,  1879,  the  defendants,  with  certain 
others  who  were  sued  but  not  served  with  the 
summons,  attempted  to  form  a  partnership  asso- 
ciation, limited,  to  be  called  '<  The  Pittston  Knit- 
ting Company,  Limited.**  The  certificate  pro- 
vided, inter  alia,  as  follows  : — 

III.  The  total  amount  of  the  capital  of  the  said  asso- 
ciation is  twenty-five  thousand  doUars,of  which  amount 
the  sum  of  fifteen  thousand  and  fifty  dollars  has  been 
subscribed  for  and  is  payable  in  cash,  and  the  remain- 
ing nine  thousand  nine  hundred  and  fifty  dollars  has 
been  subscribed  for  and  is  payable  in  machinery  suit- 
able for  the  uses  of  the  association  and  accepted  and  to 
be  accepted  at  a  valuation  to  be  approved  by  all  the 
members  subscribing  to  the  capital  of  the  association. 
The  cash  capital  is  payable  as  follows :  twenty-five 
per  cent,  thereof  ou  the  firat  day  of  February,  A.  D. 
1879,  and  the  balance  thereof  in  three  equal  instalments 
on  the  first  day  of  each  sacceeding  month.  The  sub- 
scription of  Daniel  M.  Stimson,  four  thousand  dollars 
and  of  Frances  C.  Stimson  two  thousand  dollars  were 
made  and  have  been  paid  in  machinery  valued  and 
accepted  for  the  said  amounts  in  manner  as  aforesaid. 
The  subscription  of  Daniel  M.  Stimson  for  thirty-nine 
hundred  and  fifty  dollars  was  also  made  and  is  paya- 
ble in  machinery  to  be  valued  and  accepted  in  manner 
as  aforesaid,  but  upon  condition  that  no  certificate  for, 
or  other  evidence  of  this  share  of  the  capital  stock 
shall  be  issued  to  the  said  D.  M.  Stimson  until  the 
said  machinery  shall  have  been  fully  paid  for  and  the 
lien  of  the  vendors  fully  satisfied. 

No  schedule  of  such  machinery  was  filed. 

Sheble  &  Hill  sold  wool  to  the  company,  and 
afterward  brought  suit  against  '*  The  Pittston 
Knitting  Company,  Limited,**  to  recover  payment 
as  of  November  Term,  1882,  No.  177.  They  re- 
covered judgment,  and  issued  execution,  but  owing 
to  the  embarrassed  condition  of  the  company's 
afl&irs  nothing  was  realized  upon  the  judgment. 
This  action  was  then  instituted  against  the  indi- 
vidual members  of  the  company  as  general  part- 
ners. 

In  theiraffidavit  of  defence  defendantsset  upthat 
they  were  a  limited  partnership  association  and  not 
individually  liable  :  that  in  addition  to  the  notice 
contained  in  the  statement,  plaintiffs  had  actual 
notice  of  the  kind  of  machinery  contributed ;  that 
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plaintiffs  were  estopped  from  pursuing  this  suit 
because  thej  had  already  recovered  a  judgment 
against ''  The  Pittston  Knitting  Company,  Lim- 
ited ;"  and  in  a  supplemental  affidavit,  that  some 
of  the  members  had  died  and  some  become  insol 
vent  before  the  action  was  brought. 

Plaintifis  took  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence,  which  was  dis- 
charged after  argument,  the  Court  deciding  that 
the  judgment  recovered  in  No.  177,  Nojrember 
Term,  1882,  was  a  bar  to  the  present  suit ;  that 
the  two  actions  were  inconsistent,  the  parties  to 
both  actions  being  the  same. 

Whereupon  pkintiffs  took  this  writ  assigning 
for  error  the  action  of  the  Court  in  discharging 
the  rule  for  judgment  and  in  holding  as  above 
set  forth. 

F.  O.  Sturgu  and  John  BeiheU  VhUy  for  plain- 
tiffs in  error. 

The  parties  to  these  two  actions  were  not  the 
same.  The  suit  against  the  company  did  not 
bring  the  members  individual^  into  Court. 

Lauder  ».  TiUia,  117  Pa.  304. 
The  defence  set  up  in  this  case  is  in  the  nature 
of  a  former  recovery.  In  such  a  defence  it  is 
necessaiy  to  show  that  the  exact  question  at  i^sue 
was  the  same  in  both  cases  ;  tliat  the  parties  were 
the  same ;  and  that  the  efiect  of  the  judgment  as 
an  estoppel  must  be  mutual. 

Tarns  r.  Lewis,  42  Pa.  410. 

Com'th  V,  Cheny,  2  New  Eng.  Rep.  (Mass.)  229. 

Com'th  V.  Waters,  11  Gray,  83. 

Greenleaf  on  Evidenoe.  §§  522-524. 

Bigelow  on  Estoppel,  47. 

Herman  on  Estoppel,  §§  148,  149,  216,  313. 

Chandler's  Appeal,  100  Pa.  265. 

George  S,  Ferris^  for  defendants  in  error. 

The  plaintiffs  having  elected  to  treat  the  asso- 
ciation as  valid  are  now  estopped  by  their  prior 
suit  against  the  company  from  alleging  that  the 
organization  is  invalid  and  bringing  suit  against 
the  individual  members.  The  claim  \i  res  adju' 
dicata;  the  original  demand  was  merged  in  the 
former  judgment,  and  did  not  exist  when  the 
second  suit  was  brought. 

Keystone,  eto.  Co.   r.    Seboelkopf,  11    Wbbklt 

Notes,  132. 
Bexnent  v.  Brick  Co.,  5  Id.  58. 
Eliot  r.  Himrod,  108  Pa.  569. 
Martin  v,  Ives,  17  S.  &  R.  364. 
Hall  t;.  Laoey,  37  Pa.  366. 
Bmith  V.  Jack,  2  W.  &  8.  101. 
Maloney  r.  Bruoe,  94  Pa.  249. 

A  party  may  prosecute  as  many  remedies  as  be 
legally  has,  provided  they  are  oonsistent  and  con- 
current, but  he  may  not  pursue  inconsistent  rem- 
edies. * 

Burke's  EsUte,  1  Parsons,  470. 

McQueen's  App.,  104  Pa.  596. 

Edward8*8  App.,  105  Id.  103. 

Appeal  of  Oas  Co.,  1  Penny.  100. 

Bigelow  on  Estoppel,  641,  651,  661,  687. 

Bowen  r.  MandeviUe,  95  N.  Y.  237. 


October  7,  1889.  The  Codbt.  In  1879,  the 
defendants  and  others  named  in  the  summons 
attempted  to  organize  a  limited  partnership  asso- 
ciation, under  the  Act  of  1874  and  supplement, 
in  the  name  of  ^*  The  Pittston  Knitting  Company, 
Limited."  Their  articles  of  Association  or 
statement,  as  executed  and  recorded  by  them, 
fixed  the  capital  at  $25,000,  of  which  $15,050 
was  payable  in  money,  and  the  balance,  $9950, 
in  machinery  contributed  by  two  of  the  subscrib- 
ers, residents  of  New  York.  In  some  nsspects 
the  statement  conformed  to  the  requirements  of 
the  Act,  but  no  schedule,  description,  or  valuation 
of  the  machinery  was  made.  The  only  reference 
thereto  is  in  article  3d  of  the  statement,  as  fol- 
lows :  *^  The  subscriptions  of  Daniel  M.  Stimson 
for  $4000,  and  Frances  C.  Stimson,  $2000,  were 
made  and  have  been  paid  in  machinery  valued 
and  accepted  for  said  amounts  in  manner  as  afore- 
said. The  subscription  of  Daniel  M.  Stimson, 
for  $8950,  was  also  made  and  is  payable  in 
machinery  to  be  valued  and  accepted  in  manner 
as  aforesaid,  but  upon  condition  that  no  certificate 
for  or  other  evidence  of  this  share  of  the  capital 
stock  shall  be  issued  to  the  said  Daniel  M. 
Stimson  until  the  said  machinery  shall  have  been 
fully  paid  for  and  the  lien  of  the  vendors  fully 
satisfied.'* 

The  plaintiffs,  Sheble  &  Hill,  brought  suit 
against  the  ^'  Pittston  Knitting  Company,  Limi- 
ted," for  material  furnished  by  them  to  the 
company,  and  in  due  course  obtained  judgment, 
on  which  they  were  unable  to  realise  anything. 
They  then  brought  this  action  against  the  de- 
fendants and  others  who  composed  the  company, 
claiming  to  hold  them  liable  as  general  partners 
on  the  ground  that  in  attempting  to  organise 
themselves  into  a  limited  partnership  association, 
they  had  neglected  to  comply  with  the  provisions 
of  the  Act.  As  disclosed  by  the  affidavits,  the 
grounds  of  defence  are:  (1)  That  defendants 
were  a  limited  partnership  association  in  which 
the  capital  alone  was  liable  for  the  debts,  and* 
they  were  not  individually  liable;  (2)  That  in 
addition  to  the  notice  contained  in  their  statement 
the  plaintiffs  had  actual  notice  of  the  character 
and  kind  of  machinery  ;  (3)  That  plaintiff's  were 
estopped  from  proceeding  with  their  action  lor 
the  reason  that  they  bad  proceeded  against  the 
'<  Pittston  Knitting  Company,  Limited/'  and 
obtained  judgment  against  it;  (4)  That  prior 
to  the  bringing  of  this  suit,  some  of  the  members 
of  the  company  had  died,  and  some  had  moved 
away,  and  others  had  beoome  insolvent. 

The  last-mentioned  ground  of  defsnee  is  so 
clearly  destitute  of  merit  that  it  may  be  dismissed 
without  further  notice.  As  lias  been  fully  shown 
by  the  learned  President  of  the  Common  Pleas 
the  first  and  second  grounds  of  defence  are  also 
untenable.    Assuming  that  the  subacriptions  to 
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the  capital  stock  are  certified  according  to  the 
facts,  it  is  verj  clear  that  the  statement  is  fatallj 
dt^ective  in  that  it  does  not  contain  such  a  de- 
tailed description  and  vahiation  of  the  machinery 
as  the  supplement  of  1876  requires  (Maloney 
r.  Bruce,  94  Pa.  249).  As  was  said  in  that  case 
the  property  contributed  was  intended  as  the 
equivalent  of  a  cash  capital,  and  the  plain  object 
of  the  provision  in  the  supplementary  Act,  re- 
quiring a  schedule,  was  to  enable  the  creditors  to 
ascertain  precisely  of  what  the  property  consisted 
and  to  judge  of  its  value.  If  parties  seek  to 
enjoy  the  advantages  of  a  partnership  and  yet 
limit  their  liability  as  to  creditors,  they  must 
comply  strictly  with  the  provisions  of  the  Act. 
The  question  is  not  one  of  good  faith  on  the  part 
of  the  defendants,  or  of  notice  to  creditors,  but 
whether,  in  their  attempt  to  form  a  limited  part- 
nership, they  conformed  to  the  law.  If  they  did 
not,  their  attempt  was  abortive,  and  it  is  no  de- 
fence that  creditors  had  actual  knowledge  of  the 
facts  required  to  l>e  set  out  in  the  recorded  state- 
ment. The  averment  in  the  affidavit  of  defence 
that  plaintifis  had  actual  knowledge  of  the  extent 
and  nature  of  the  capital  of  the  association,  and 
gave  credit  to  it  on  the  basis  of  a  liability  limited 
to  such  capital,  is  therefore  insufficient.  The 
immediate  context  shows  that  defendants  do  not 
mean  by  that  averment  to  allege  that  ther6  was 
any  express  contract  between  them  and  plaintiffs 
whereby  the  liability  of  the  former  was  limited 
to  the  capital  stock  subscribed  as  set  forth  in  the 
statement. 

All  our  cases  on  the  subject  sustain  the  position 
that  a  strict  compliance  with  the  statutory  re- 
quirements is  essential  to  the  formation  of  a 
limited  partnership.  Where  there  is  no  record 
of  such  a  statement  as  the  statute  requires  there 
is  no  statutory  association.  When  immunity 
from  liability  is  claimed  under  the  provisions  of 
the  Act,  it  is  competent  for  the  plaintiff,  either 
to  point  out  a  fatal  defect  on  the  face  c^  the 
recorded  statement,  or  to  prove  that  an  essential 
requisite,  though  formally  stated,  is  falsely  as- 
serted. (Eliot  V.  Himrod,  108  Pa.  569 ;  Hill, 
Keiser  db  Co.  v.  Stetler  et  aL,  21  Wbbklt 
NoTits,  255,  and  24  Id.  118). 

The  main  ground  of  defence  and  the  one  on 
which  the  affidavit  was  adjudged  sufficient  is  that 
the  plaintiffs  having  proceeded  to  judgment  and 
execution  against  the  *'  Pittston  Knitting  Com- 
pany, Limited,"  in  the  mode  pointed  out  by  the 
Act  of  Assembly,  are  estopped  from  proceeding 
against  defendants  as  general  partners. 

The  defendants  themselves  are  not  in  a  poiition 
to  complain.  They  attempted  as  we  have  seen, 
to  form  a  limited  partnership,  but  failing  to  com- 
ply with  the  provisions  of  the  Act,  they  were  not 
entitled  to  claim  its  benefits.  Plaintiffs  had  a 
right  to  sue  them  as  a  limited  partnership 


ciation  in  the  mode  pointed  out  by  the  Act,  be- 
cause they  held  themselves  out  as  such  association, 
and  upon  failure  to  recover  their  debt  by  execu- 
tion against  the  association,  they  might  have  had 
execution  against  the  non-paying  members,  if 
any  there  were,  for  the  amount  of  their  unpaid 
subscriptions,  or  aA  they  did  in  this  suit,  they 
had  a  right  to  treat  the  attempt  of  defendants  to 
form  a  limited  partnership  as  a  nullity  and  pno- 
ceed  against  them  as  general  partners.  The 
actions  are  not  the  same  either  in  form  or  effect. 
In  the  one,  the  association  is  made  defendant, 
without  naming  the  individuals  who  compose  it, 
and  service  of  process  is  made  on  one  of  the 
officers,  who  are  agents  of  the  members  only  to 
the  extent  of  their  interest  in  the  association. 
In  the  other,  the  persons  who  com(K>se  the  gen- 
eral partnership  aiH*  joined  as  defendants,  and  if 
liable  at  all  as  partners,  each  id  liable  for  the 
entire  debt,  and  not  merely  to  the  extent  of  his 
interest  in  the  partnership,  provided  all  are  served 
with  process  or  voluntarily  appear.  The  measure 
of  liability  in  each,  respectively,  is  diffisrent.  In 
the  one  it  is  general ;  in  the  other  it  is  limited  to 
the  property  of  the  Association,  which  of  course 
includes  unpaid  stock  due  by  individual  mem- 
bers. For  same  reasons  the  actions  are  not  in- 
consistent. 

The  defence  under  consideration  is  in  the  nature 
of  a  plea  of  former  recovery.  Considering  it  in 
that  light  it  was  incumbent  on  the  defendants  to 
show  not  only  that  the  parties  to  both  actions  are 
the  same,  but  that  the  questions  to  be  adjudicated 
were  raised  and  determined  in  the  former  suit. 
A  former  judgment  is  not  conclusive  of  anything 
that  was  not  directly  decided  by  it,  or  was  not 
material  to  the  decision.  Before  such  effisct  can 
be  given  to  it  in  another  suit,  it  must  appear 
either  from  the  records  or  aliunde  that  it  must 
have  rested  on  the  same  question  or  questions 
that  are  sought  to  be  raised  in  the  second  action 
(Tams  V.  Lewis,  42  Pa.  410 ;  Schriver  v.  £ck- 
enrode,  87  Id.  215). 

Conceding  for  argument  sake,  that  the  debt 
sued  for  is  the  same,  in  both  cases,  and  that  the 
present  defendants  are  ot  those  who  constituted 
the  association  that  held  itself  out  as  a  limited 
partnership,  it  is  nevertheless  true  that  the  ques- 
tion of  liability,  as  general  partners,  was  not  in 
any  manner  involved  in  the  first  suit,  while  in  the 
present  action  that  i<  the  main  question. 

We  are  therefore  of  opinion  that  the  learned 
Judge  erred  in  not  holding  that  the  affidavit  of 
defence  was  insufficient. 

Record  remitted  to  the  Court  below  with  direc- 
tion to  enter  judgment  against  defendants  for  the 
amount  claimed  by  plaintiffs,  unless  other  legal 
or  equitable  cause  be  shown  to  said  Court  why 
such  judgment  should  not  be  entered. 

Opinion  by  8tkrrstT|  J.  h.  s.  p.  n. 
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July  »89,  19. 


Nichols's  Appeal. 


May  8, 18S9. 


Decedents*  estates — Fire  insurance — Dtstribu- 
tton  of  proceeds  of  on  destruction  of  decedent's 
realty. 

The  prooeeds  of  a  policy  of  fire  inanranoe,  eff«»cted  in 
hia  lifetime  by  an  insolvent  decadent,  who  had  died 
intestate,  upon  real  property,  which  had  been  de- 
stroyed by  fire  after  his  death,  are  assets  of  the  deced- 
ent for  the  payment  of  his  debts,  and  are  therefore 
payable  to  his  pentonal  representatives  and  to  be  in- 
cluded in  their  account. 

Whether  the  money  paid  on  a  policy  of  fire  insurance 
is  regarded  as  the  proceeds  of  the  contract  of  indem- 
nity and  a  personal  asset,  or  as  representing  the  build- 
ing that  was  destroyed,  in  either  case  the  claim  of  the 
heirs  of  the  insured  owner  to  said  money  is  subordi- 
nate to  that  of  his  creditors. 

In  the  present  case  the  policy  of  insurance  was 
made  payable  **  unto  the  said  assured,  his  executors 
or  administrators,'*  but  it  aeenu  that  that  fact  was  not 
held  material  in  the  decision  of  the  case. 

Ap(>eal  of  J.  H.  Nichols  from  a  decree  of  the 
Orphans'  Court  of  Warren  County  in  the  matter 
of  the  distribution  of  the  entate  of  J.  F.  Bartlett, 
deceased. 

Before  the  Auditor  (Charles  A.  Peterson, 
Esq.),  appointed  to  re-state  the  account  and  make 
distribution  of  the  balance  in  the  hands  of  John 
A.  Day,  adminiiitrator  of  J.  F.  Bartlett,  deceases], 
the  following  facts  appeared  :  On  April  1,  1884, 
the  decedent  purchased,  under  articles  of  agree- 
ment, a  house  and  lot  in  the  village  of  Youngs- 
ville.  On  March  10,  1885,  he  insured  the  house 
for  three  years  in  the  sum  of  $1200  payable  **  unto 
the  said  assured,  his  executors  or  administrators." 

On  March  16,  1886  he  died  intestate,  leaving 
no  widow,  but  four  daughters,  two  of  whom  were 
minors.  On  July  18, 1886,  the  house  was  burned. 
The  administrator  procured  a  power  of  attorney 
from  tiie  heirs  and  in  this  double  capacity  received 
the  insurance  money.  He  did  not  charge  himself 
therewith  in  his  account  but  stated  he  had  re- 
ceived it,  and  held  the  balance  after  payment  of 
expenses,  $100,  to  wit  $1 100,  for  the  parties  enti- 
tled thereto.  The  decedent's  debts  amounted  to 
$1541.01,  and  the  assets  for  distribution  exclusive 
of  this  sum  of  $1100  to  $332.06. 

Upon  these  facts  the  Auditor  found  as  conclu- 
sions of  law  : — 

(1)  That  immediately  upon  the  death  of  J.  F. 
Bartlett,  his  title  to  said  house  and  lot  descended 
and  became  fully  and  completely  vested  in  his 
heirs,  subject  to  the  statutory  liens  of  creditors  of 
the  deceased. 

(2)  The  insurance  must  run  with  the  title  to 
the  land,  in  the  name  of  the  owner  of  the  land, 
although  a  party  having  a  pecuniary  interest  in 
the  preservation  of  the  property  may  make  a 


special  contract  of  insurance  to  recover  his  inter- 
est. (Grevemeyer  v.  Ins.  Co.,  62  Pa.  St.  340 ; 
Ferree  v,  Ins.  Annuity  and  Trust  Co.,  67  Id. 
373;  Ins.  Co.  v.  Graybill,  74  Id.  17 ;  Ins.  Co. 
V.  Stewart,  19  Id.  45.) 

(3)  Ui)on  the  death  of  J.  F.  Bartlett,  his  in- 
terest in  the  insuranoe  policy  passed  to  and  vested 
in  his  heirs  who,  so  far  as  the  right  to  the  indem- 
nity against  loss,  by  said  policy,  was  concerned, 
stood  in  the  same  relation  to  the  insurance  com- 
pany, and  to  the  creditors  of  the  deceased,  as  did 
the  deceased  in  his  lifetime.  (See  Wyman, 
Admx.  V.  Wyman  et  al.,  26  N.  Y.  253  ;  Disrestof 
Fire  Insurance  Decisions,  p.  31,  §  14,  p.  347,  § 
35 ;  Flanders  on  Fire  Ins.,  p.  582,  $  5  ;  Wil- 
liams on  Executors,  pp.  1677,  944.) 

(4)  Insurance  is  a  contract  of  indemnity  to  the 
party  having  tlie  policy,  or  the  owner  of  the  pro- 
perty.    (Grandin  v,  Ins.  Co.,  107  Pa.  St.  27.) 

(5)  A  judgment-creditor  is  not  entitled  to  the 
proceeds  of  insurance  in  case  of  the  loss  of  the 
building  against  which  the  judgment  is  a  lien. 
(Grevemeyer  r.  Ins.  Co.,  62  Pa.  St.  340;  Digest 
of  Fire  Ins.  Decisions,  p.  342,  §  16.) 

(6)  That  the  $1100,  the  proceeds  of  the  insur- 
ance policy  in  the  hands  of  the  administrator, 
should  be  paid  to  the  heirs  of  the  decedent. 

He  recommended  a  decree  of  distribution  in 
accordance  with  these  conclusions  of  law.  To 
this  report  exceptions  were  filed  by  J.  H.  Nichols, 
a  creditor  of  the  decedent,  which  were  dismissed 
by  the  Court,  Brown,  P.  J.,  in  the  following 
opinion  (after  stating  the  facts)  : — 

«'  Should  the  fund  go  to  the  benefit  of  Bartlett*s 
creditors  or  to  his  heirs  ?  We  have  not  been  re- 
ferred to  and  have  not  succeeded  in  finding  any 
decision  of  our  Supreme  Court  in  which  the  same 
question  has  arisen,  and  must  dispose  of  the  case 
as  the  rights  of  the  parties  appear  to  us. 

''  We  attach  no  importance  to  the  fact  that 
the  policy  was  made  payable  to  the  assured,  *  his 
executors  or  administrators,'  for  while  it  may  be 
that  his  heirs,  for  want  of  privity,  could  not  and 
the  administrator  could  maintain  suit  against  the 
insurance  company,  the  money,  when  collected, 
would  be  held  by  the  administrator  for  whoever 
should  be  legally  entitled  to  it. 

**  The  contract  of  insurance  was  to  indemnify 
the  owner  of  the  property.  The  heirs  of  Bartlett 
were  the  owners  at  the  time  of  the  fire,  and 
neither  the  creditors  of  their  ancestor,  nor  his 
administrator,  representing  the  creditors,  had 
any  insurable  interest  or  any  right  in  or  to  it. 
At  most  they  had  only  a  cliarge  or  lien  on  iu 

'*  Had  the  loss  occurred  while  Bartlett  was 
alive,  a  judgment-creditor,  whose  only  security 
was  the  insured  property,  could  not  h^ve  claimed 
the  insurance  money  by  virtue  of  t^e  lien  of  his 
judgment*  When  Bartlett  died,  his  heirs  be- 
came the  owners  of  the  insured  property,  and  were 
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entitled  to  the  possession  and  enjoyment  of  it, 
subject  to  the  statutory  lien  of  the  debts  of  their 
ancestor,  enforceable  only  by  the  methods  pre- 
scribed by  law.  Had  the  insurance  money  been 
paid  to  the  heirs,  the  creditors  of  Bartlett  could 
not  have  claimed  it  by  virtue  of  their  statutory 
lien.  At  Bartlett's  death  he  had  no  present  in- 
terest in  the  contract  to  indemnify  him  for  injury 
by  fire  to  his  real  estate  that  could  pass  to  his 
personal  representative.  His  right  to  the  insur- 
ance money,  in  case  of  loss,  was  based  upon  his 
ownership  of  the  property  at  the  time  of  loss,  and 
by  his  death  the  ownership,  by  operation  of  law, 
vested  in  his  heirs. 

"  We  are  of  the  opinion  that  the  claim  of  the 
creditors  to  the  insurance  money  as  part  of  the 
ordinary  personal  assets  of  the  deceased,  cannot 
be  supported,  and  thus  far  the  conclusion  is  in 
accordance  with  the  case  of  Wyman  v.  Wyman 
(26  New  York  Reports,  258). 

**  But  upon  the  authority  of  the  case  of  Wyman 
V.  Wyman,  the  counsel  for  the  creditors  ask  us 
to  charge  the  administrator  with  the  amount  of 
the  insurance  money,  by  reason  of  what  is  claimed 
to  be  the  superior  equities  of  the  creditors  ;  and 
if  the  reasoning  of  the  Court  of  Appeals  is  cor- 
rect, and  the  law  of  Pennsylvania  is  the  same  as 
that  of  New  York,  the  case  would  seem  to  sus- 
tain the  contention.  The  New  York  Court 
treated  the  insurance  money  as  the  proceeds  of 
real  estate  sold  and  brought  into  Court  for  dis- 
tribution among  the  creditdrs  having  liens  against 
the  realty.  We  are  of  the  opinion  that  it  cannot 
be  so  regarded  under  the  law  of  this  State,  but 
that  the  contract  of  insurance  must  be  treated  as 
a  personal  contract  to  make  good  the  loss  to  him 
who  was  the  owner  at  the  time  of  its  occurrence, 
and  not  as  a  guaranty  to  whoever  might  sustain 
loss  by  the  destruction  of  the  insured  property. 

"  The  New  York  Court  says  that  '  a  Court 
having  control  of  such  funds  should  not  allow 
them  to  puss  into  the  hands  of  irresponsible  and 
infant  heirs,  leaving  the  creditors  to  pursue  them 
by  the  dilatory  remedy  of  a  new  and  distinct 
proceeding.'  If  the  money  was  in  the  hands  of 
the  heirs,  and  could  be  collected  from  them  for  the 
benefit  of  the  creditors  under  our  law,  then  we 
could,  to  avoid  circuity  of  action,  award  it  to  the 
creditors.  But  we  do  not  understand  such  to  be 
the  law  in  Pennsylvania.  Had  the  building  been 
injured  by  a  third  person  after  the  death  of  Bart- 
lett, the  administrator  would  have  no  cause  of 
action ;  compensation  would  belong  to  the  heirs, 
although  the  injury  depreciated  or  made  worth- 
less the  claims  of  the  creditors,  and  we  conclude 
that  such  must  be  the  case  when  the  destruction 
is  from  an  accident  for  which  the  insurance  com- 
pany agreed  to  indemnify  the  owner. 

'*  It  is  a  mistake  to  say  that  the  $1100  in  con- 
troversy is  in  Court.    It  is  not  so,  unless  the 


administrator,  as  such,  is  entitled  to  it.  The  fact 
that  the  person  holding  the  money  is  both  ad- 
ministrator and  trustee  for  the  heirs  is  of  no  con- 
sequence. If  the  heirs  are  by  law  entitled  to  it, 
as  we  think  they  are,  the  Orphans'  Court  cannot 
control  it.  In  the  hands  of  their  trustee  it  is, 
so  far  as  the  question  before  us  is  concerned,  in 
the  hands  of  the  heirs  themselves. 

**  We  see  very  clearly  that  the  loss  of  the 
building  was  a  misfortune  to  the  creditors  and  a 
benefit  to  the  heirs,  but,  if  our  opinion  of  the  law 
is  correct,  we  are  without  power  to  make  good 
the  misfortune.  Although  unfortunate,  the  credi- 
tors are  no  more  so  than  they  would  be  had  the 
building  been  burned  without  any  insurance  or 
destroyed  by  a  tornado.  The  case  seems  to  us 
to  be  the  accidental  depreciation  in  value  of  real 
estate  against  which  the  creditors  had  liens,  but 
in,  or  to,  which  they  had  no  right. 

"  The  exceptions  are  all  dismissed.  The  re- 
port of  the  Auditor  is  confirmed,  and  distribution 
decreed  according  to  it." 

Thereupon  J.  H.  Nichols  took  this  appeal,  as- 
signing as  error  the  dismissal  of  his  exceptions, 
and  the  action  of  the  Court  in  confirming  the 
Auditor's  report. 

Samuel  T.  Neill  (K  J.  Muse  with  him),  for 
the  appellant. 

D.  L  Ball  {O.  C.  Thompson  with  him),  for 
the  appellees. 

October  7,  1889.  The  Coort.  In  March 
1886,  J.  F.  Bartlett  died  intestate,  seised  of  an 
equitable  interest  in  a  house  and  lot,  held  under 
articles  of  agreement,  and  leaving  issue  four 
daughters,  two  of  whom  were  minors.  The 
house,  which  was  insured  by  him,  for  three  years 
from  March,  1885,  in  the  Hamburg-Bremen 
Insurance  Company,  for  $1200,  payable  **unto 
the  said  assured,  his  executors  or  administrators," 
was  totally  destroyed  by  fire  about  four  months 
after  his  decease.  A  question  having  arisen, 
whether  the  insurance  money  should  be  paid  to 
the  administrator  or  to  the  children  and  heirs-at- 
law  of  the  assured,  it  was  agreed,  in  writing,  by 
the  two  adult  daughters  and  the  guardian  of  the 
minors  that  it  should  be  paid  to  the  administrator, 
John  A.  Day,  and  if  it  should  thereafter  be  de- 
cided by  the  Court  that  the  money  belonged  to 
the  children  he  would  pay  the  same  to  them, 
otherwise  he  would  account  for  it  as  administra- 
tor. The  loss  was  promptly  adjusted  by  the 
insurance  company,  and  paid  to  the  administra- 
tor. In  due  time  he  filed  his  account,  but  instead 
of  charging  himself  wi|,h  the  net  amount,  $1100, 
received  from  the  company,  he  referred  to  it  as 
having  been  paid  to  him  in  pursuance  of  the 
above-stated  agreement,  and  dechired  his  readi- 
ness to  pay  the  same  to  the  children  of  his 
intestate,  or  otherwise  account  therefor  as  the 
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Court  miglit  direct.  For  the  purpose  of  present- 
ing the  matter  to  the  Orphans'  Court,  the 
omission  to  charge  himself  as  administrator  with 
the  insurance  money  was  excepted  to,  and  an 
Auditor  was  appointed  to  pass  upon  the  question, 
re-state  the  account,  if  necessary,  and  distribute 
the  bahince  that  might  be  found  in  tlie  liands  of 
accountant.  The  Auditor  found  as  a  fact,  that 
even  including  the  insurance  money  as  an  asset 
for  distribution  among  the  creditors,  the  estate 
was  largely  insolvent :  but,  notwithstanding  this, 
he  held  that  the  children  of  the  intestate  were 
entitled  to  the  insurance  money.  The  Court  was 
of  the  same  opinion,  and  accordingly  the  decree 
from  which  this  appeal  is  taken,  was  entered. 

The  question  thus  presented  is,  whether,  the 
estate  being  clearly  insolvent,  the  creditors  have 
any  claim  upon  the  insurance  money  ?  We  think 
they  have.  The  contract  under  which  the  money 
became  due  and  payable  to  the  personal  represen- 
tative of  the  intestate  is  one  of  indemnity  against 
a  possible  loss  which  actually  happened  after  his 
decease  but  during  the  life  of  the  policy.  If  his 
estate,  exclusive  of  the  property  insured,  had 
been  solvent,  his  children  who  succeeded  to  his 
interest  in  said  property,  would  undoubtedly  have 
been  entitled  to  the  insurance  money ;  but,  inas- 
much as  his  estate,  including  the  realty  and  the 
sum  realized  from  the  insurance  policy,  is  admit- 
tedly insolvent,  their  right  is  subordinate  to  that 
of  the  creditors.  In  this  State  the  lands  of  a 
decedent,  as  well  as  his  goods  and  cliattels,  are 
assets  for  the  payment  of  his  debts.  When  the  per- 
sonal property  is  exhausted  or  clearly  insufficient 
it  is  the  duty  of  the  personal  representative, 
under  the  direction  of  the  proper  Court,  to  resort 
to  the  realty,  and  thus,  if  possible,  satisfy  the 
claims  of  creditors.  In  Horner  et  al.  r.  Has- 
brouck  (41  Pa.  169, 179)  it  is  said,  it  will  be  seen, 
from  a  brief  glance  at  the  history  of  our  Orphans' 
Court,  how  we  enforce  the  principle,  never  lost 
sight  of  in  our  jurisprudence,  that  the  lands  of  a 
decedent,  like  his  goods,  are  assets  for  the  pay- 
ment of  his  debts,  and  that  the  right  of  succession 
has  respect  only  to  so  much  of  his  estate  as  re- 
mains after  his  debts  have  been  paid.  When  a 
man  dies  in  Pennsylvania,  his  real  and  personal 
estate  comes  within  the  jurisdiction  of  the 
Orphans'  Court,  to  be  administered,  first  of  all, 
for  the  benefit  of  creditors,  and  next  for  legatees, 
devisees,  and  heirs.  We  usually  define  the  heir 
to  be  one  on  whom  the  law  casts  the  estate  at  the 
death  of  the  anoestor,  bnt  with  us  the  estate  is 
cast  subject  to  the  jurisdiction  of  the  Orphans' 
Court.  Heirs  are  thus  postponed  to  creditors. 
If  it  be  said,  as  for  some  purposes  it  is  correct  to 
say,  that  the  estate  vests  in  the  heirs  directly  the 
ancestor  dies,  it  must  be  understood  to  be  a  con- 
tingent interest,  defeasible  in  behalf  of  creditors. 
What  really  vests  in  the  heifi  is  the  title  to  the 


residuum,  or,  in  the  language  of  the  Act  of  1834, 
the  ^'surplusage"  of  the  estate.  This  is  what 
the  law  casts  on  the  heir.  It  can  be  nothing 
else  consistently  with  our  system  of  administra- 
tion and  distribution. 

While,  strictly  speaking,  the  insurance  money 
in  question  is  not  the  proceeds  of  real  estate 
bound  by  the  lien  of  decedent's  debts,  it  really 
represents,  to  that  extent,  the  realty  that  was 
insured  and  destroyed  by  fire.  If  the  insurance 
company  had  elected  to  restore  the  lost  buildinjr, 
instead  of  pa3ring  the  amount  of  risk  in  cash,  the 
property  would  have  been  immediately  subject  to 
sale  for  the  payment  of  debts.  Whether  we 
regard  the  insurance  money  as  the  proceeds  of 
the  contract  of  indemnity  and  a  personal  asset  in 
the  hands  of  the  administrator,  or  as  representing 
the  building  that  was  destroyed,  in  either  case 
the  claim  of  the  heirs  thereto  is  subordinate  to  that 
of  the  creditors. 

While  we  cannot  assent  to  some  of  the  conclu- 
sions reached  by  the  learned  Court  in  Wyman  v, 
Wyman,  26  N.  Y.  263,  the  general  principle,  in 
relation  to  the  right  of  heirs  as  against  creditors 
of  an  insolvent  estate,  so  ably  maintained  in  that 
case,  harmonizes  with  the  views  above  expressed. 

It  follows  from  what  has  been  said  that  the 
Court  below  erred  in  not  holding  that  the  insur- 
ance money  was  distributable  among  the  credit^Mrs 
of  the  intestate. 

Decree  reversed  and  record  remitted  with  in- 
structions to  distribute  the  fund  in  acoordance 
with  the  foregoing  opinion.  Costs  of  this  appeal 
and  expenses  of  distribution  to  be  paid  out  of 
the  fund. 

Opinion  by  Stbrrbtt,  J.  c.  k.  z. 


Jan.  *89,  460.  Maj  23,  1889. 

Kister  v.  The  Lebanon  Mut.  Ins.  Co. 

Fire  insurance — ^Mutual  insurance  companies 
— Insurance  brokers — Agents  of  company — 
Fraud  or  mistake  of— ^Application for  insuratice 
— Parol  evidence  to  explain —  When  admissible 
— Conditions  of  insurance  policies — Con- 
struction of 

The  application  for  a  policy  of  flre  tnsuranoe,  afler^ 
wards  issued  to  K.,  was  ftlled  out  by  8.,  who  signed  the 
application  and  all  the  other  papers  incident  to  the 
policy  as  agent  of  the  company.  He  also  lifted  the 
preminm,  deducted  his  commission  therefrom,  and  re« 
mitted  the  balance  in  a  formal  report  as  well  as  the 
snbseaiient  assessments  to  the  company : 

Beta,  that  8.  was  the  agent  of  the  company,  not  of 
the  insured,  although  there  was  an  express  provision 
|n  the  policy  that  if  any  broker  or  other  person  pro- 
cured the  insurance  said  broker,  etc.,  should  be  con- 
sidered the  agent  of  the  insured,  and  although  the 
company  was  a  mutual  flre  insurance  company.   8aoh 
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a  provision  doee  not  apply  to  persons  appointed  or  re- 
oognixed  as  agents  of  the  company  to  effect  insurance. 

In  a  suit  on  said  policy  the  insured,  K.,  offered  evi- 
dence that  the  statements  in  the  application  were  not 
the  same  as  he  had  made  to  8.,  and  that  he  had  never 
seen  the  application,  nor  had  he  read  the  copy  of  it  in- 
dorsed upon  the  policy,  and  knew  nothing  of  the  mis- 
take until  after  the  fire  occurred : 

Held^  that  under  the  oiroumstanoes  such  evidence 
was  admissible. 

One  of  the  conditions  of  the  policy  was  that  no  in- 
cambranoes  other  than  those  stated  in  the  application 
should  be  ineurred  without  notice  to  the  company. 
It  was  in  evidence  that  judgments  were  entered 
against  the  plaintiff  after  the  policy  issued  of  which  no 
notice  was  given  to  the  company.  The  plaintiff  offered 
to  prove  that  the  incumbrances,  even  with  these  judg- 
ments, at  no  time  exceeded  the  amount  stated  by  him 
to  S.  through  whom  he  procured  the  insurance.  This 
the  Court  refused  to  allow  him  to  do: 

Eeid,  that  if  this  were  true  there  was  no  breach  of 
the  condition  of  the  policy,  for  the  company  was  merely 
held  to  the  risk  which  it  first  assumed ;  the  evidence 
Bhonld  therefore  have  been  admitted. 

Error  to  the  Common  Pleas  of  York  Coanty. 

Assumpsit,  by  John  Kister  against  the  Leba- 
non Mutual  Insurance  Company  of  Jonestown,  on 
R  policy  of  insurance.     Plea,  non  (assumpsit. 

Qn  the  trial,  before  Latimer,  J.,  the  follow- 
ing facts  appeared:  The  defendant,  by  a  policy 
dated  November  5,  1885,  in  consideration  of  ten 
dollars  and  the  obligation  to  pay  sach  sum  or 
Bums  as  the  board  of  directors  might  direct,  for 
the  payments  of  losses  by  fire  and  the  expenses 
of  the  company,  insured  the  plaintiff  against  loss 
by  fire  to  the  amount  of  $1000,  on  a  certain 
building  in  Goldsboro.  The  defendant  had  sent 
one  of  its  officers  to  examine  plaintiff's  properties, 
and  on  November  4,  1885,  the  application  for  in- 
surance was  signed  by  the  plaintiff  and  filled  up 
by  Reuben  P.  Strominger,  a  justice  of  the  peace 
of  Goldsboro.  The  application  and  papers  in- 
cident to  the  policy  were  signed  by  Strominger  as 
agent  of  the  company  ;  the  policy,  when  issued, 
was  sent  to  him  to  deliver  to  the  insured,  and  the 
premium  and  subsequent  assessments  he  received 
and  remitted  to  the  company. 

The  application  (a  copy  of  which  was  printed 
on  the  back  of  the  policy,  as  required  by  the  Act 
of  May  11,  1881)  expressly  stated  that  the  an- 
swers to  the  questions  therein  set  forth  were  war- 
ranties binding  the  insured  ;  the  policy  contained 
a  provision  against  future  incumbrances,  without 
notice  to  the  company,  and  also  the  following 
clause: — 

If  any  broker  or  other  i^rson  than  the  assured 
shall  have  procured  this  insurance  to  be  taken  by  the 
company,  such  broker  or  other  person  shall  be  con- 
sidered the  agent  of  the  assuriKl  and  not  of  this  com- 
pany. 

The  property  having  been  destroyed  by  fire, 
and  the  company  having  refused  to  pay  the  in- 
toranoe,  this  suit  was  brought. 


The  plaintiff  offered  the  policy  alone,  witiiout 
the  application  upon  the  back.  Objected  to ;  ob« 
jection  sustained.     (First  assignment  of  error.) 

In  this  copy  of  the  application,  interrogatories 
seven  and  nine  and  the  answers  thereto  were  as 
follows  ^— 

7.  Have  you  ever  suffered  loss  of  projjerty  by  fire  ? 
If  so,  were  yon  insured,  and  in  what  company  ? 

7.  Yes,  small  loss.  Fanners*  of  York,  Dover,  Leb. 
Mutual,  of  Jonestown. 

9.  Is  it  inuumbered  f  To  what  amount,  if  so  f  Is 
the  incumbrance  insured  ? 

9.  None. 

The  plaintiff  offered  to  testify  in  rebuttal,  that 
these  were  not  the  answers  made  by  him,  but  in 
answer  to  the  first  he  had  mentioned  three  fires 
with  the  loss  incurred  in  each  ;  and  to  the  other 
he  had  replied :  *'  That  there  were  liens  on  all 
his  property  of  over  $4000,  but  there  was  some 
paid  OB  them,  but  how  much  he  didn't  know." 

The  defendant  company  objected  to  this  tes- 
timony on  the  ground  that  the  application  on  the 
back  of  the  policy  was  a  warranty  binding  the  ap- 
plicant as  expressly  set  forth  therein,  that  Strom- 
inger in  drawing  it  up  was  the  agent  of  the  plain- 
tiff, and  that  he  was  estopped,  by  having  received 
the  policy  with  the  application  printed  on  the 
back,  from  contradicting  its  terms.  Objection 
sustained.  (Second,  third,  fifth  and  sixth  as- 
sigments  of  error.) 

The  defendant  having' put  in  evidence  certain 
judgments  entered  against  the  plaintiff  between 
the  date  of  the  application  and  the  date  of  the 
fire,  without  notice  thereof  being  given  to  the 
company,  plaintiff  offered  to  show  that  at  the  time 
the  application  was  made  the  incumbrances  due 
on  the  property  insured  were  less  than  $3000, 
more  than  $1000  less  than  he  had  mentioned  to 
the  agent,  and  that  at  no  time  between  the  date 
of  application,  and  the  date  of  the  fire  had  the 
incumbrance  exceeded  $3000.  Objected  to.  Ob- 
jection sustained.     (Fourth  assignment  of  error. ) 

The  Court  charged  the  jury,  inier  aHoj  as  fol- 
lows u— 

^^  In  the  first  place  the  question  was  put  to  him, 
is  there  any  incumbrance  on  the  property,  and  to 
what  amount,  if  so,  is  it  insured,  and  the  answer 
to  that  question  is  ^^  none,"  that  is,  that  there 
were  no  incumbrances  on  the  property  insured. 
By  the  terms  of  the  application  the  answers  to 
questions  were  made  warranties,  the  legal  result 
of  which  is,  tliat  if  any  of  those  answers  were 
false,  the  policy  was  thereby  voided,  and  there 
could  be  no  recovery  on  it  from  the  company,  in 
case  of  loss. 

**  Under  an  Act  of  Assembly  which  was  passed 
in  1881,  this  company,  like  all  other  insurance 
companies^  insisting  upon  the  terms  and  condi- 
tions of  the  application  as  warranties^  was  re* 
quired  to  indorse  upon  the  back  of  the  policy  of 
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insurance  issued  to  Mr.  Kister  a  copy  of  the  appli- 
cation, and  this  policy  on  which  this  suit  is  brought 
contains  indorsed  on  the  hack  of'  it  a  copy  of  the 
answer  to  question  No.  9,  among  the  other  an- 
swers included  in  the  application,  ^  Is  there  any 
incumbrance  on  the  property,  and  to  what  amount, 
if  so,  is  it  incumbered?^ 

''  The  uncontradicted  evidence  adduced  on  be- 
half of  the  company  defendant  in  this  case  shows 
that  at  the  time  of  the  application  for  this  insur- 
ance there  was  a  considerable  amount  of  in- 
cumbrances on  the  property.  The  judgments 
have  been  offered  in  evidence,  and  have  been  read 
in  your  hearing  and  they  show  that  that  particu- 
lar answer  to  that  particular  question,  which  by 
the  terms  of  the  policy  is  made  a  warranty  on  the 
part  of  the  insured,  that  that  particular  answer 
was  not  true. 

*^  That  being  the  case,  and  there  being  no  legal 
evidence  in  the  case  to  explain  how  or  why  that 
untruthful  answer  was  made,  it  is  my  duty  to  say 
to  you  that  the  defendant  has  made  out  a  com- 
plete legal  defence  to  the  claim  m^de  in  this  suit, 
notwithstanding  the  fact  that  there  is  evidence 
that  during  the  pendency  of  this  policy  the  build- 
ing was  destroyed  by  fire. 

*'  The  company  insuring  this  property  had  a 
right  to  rely  upon  the  truth  of  the  answers  con- 
tained in  the  application  signed  by  the  insured, 
and  one  oi'  those  answers  having  been  proved  *to 
be  untrue  it  constitutes  a  legal  defence  on  behalf 
of  the  claim  that  is  made  by  John  Kister,  plaintitiT 
in  this  case,  to  the  amount  of  tlie  insurance,  and 
your  verdict  therefore  will  be  for  the  defendant 
in  this  case,  with  costs  of  suiL"  (Seventh  assign- 
ment of  error.) 

Verdict  for  defendant  and  judgment  thereon, 
whereupon  the  plaintiff  took  this  writ  assigning 
for  error,  inter  alia^  the  refusal  of  the  Court  to 
admit  the  evidence,  and  the  portion  of  the  charge^ 
given  above. 

K  W.  Spangler  {^Henry  L,  Fiiher  with  him), 
for  plaintiff  in  en-or. 

Strominger   was  the  agent  of  the   insurance 
company,  and  the  fraud  or  mistake  in  the  appli- 
cation was  committed  by  him,  not  by  tlie  insured. 
Columbia  las.  Co.  v.  Cooper,  14  Wright,  331. 
Eilenberger  v.  Protective  Ids.  Co.,  8  Norris,  464. 
Nassauer  v,  Susquehanna  Ins.  Co.,  13  Oat.  507. 
Smith  V.  Farmers  k  Mech.  Ins.  Co.,  6  Norris,  267. 

The  incumbrances  subsequent  to  the  applica- 
tion did  not  increase  the  risk,  being  either  revi- 
vals of  judgments  or  cases  In  which  the  amount 
paid  off  was  greater  than  the  new  incumbrance. 
At  any  rate  at  no  time  was  the  amount  of  the 
incumbrances  greater  than  that  stated  by  the  in- 
sured, at  the  time  of  application. 

Penna.  Mat.  Fire  Ins.  Co.  o.  Schmidt,  4  Crnm. 
449. 

BomeMet  Ins.  Co.  v.  Usaw,  %  Amer.  80. 

Niagara  In#,  Co.  v.  Miller,  5  Crmn.  &04. 


Haws  V.  Fire  Ass'n,  4  Amer.  431. 

Gamwell  v,  Merohanto*  Ins.  Co.,  12  Cosh.  167. 

Ritter  v.  Sun  Ins.  Co.  40  Mo.  40. 

Home  Mut.  Life  Ass'n  v.  Gillespie,  14  Oat.  84. 

W.  F.  Bay  Stewart  (Geise^  ZiegUr^  Strata- 
bridge  J  and  JViles  Sf  NeffmiXx  him),  for  defendant 
in  error. 

Strominger  was  the  axent  of  the  plaintiff  not  of 
the  insurance  company,  both  by.  the  express 
terms  of  the  policy  and  by  the  rulings  of  this 
Court. 

Pottsrille  Ins.  Co.  v,  Fromm,  12  Weekly  Notes, 

69. 
Sasqaehanna  Ins.  Co.  r.  Perrine,  7  W.  &  S.  348. 
Cooper  9.  Farmers'  Fire  las.  Co.,  14  Wright,  307. 

'    The  plaintiff  is  bound  by  the  terms  of  his  ap- 
plication. 

Weller's  Appeal,  7  Out.  594. 

Ins.  Co.  V.  Cusiok,  13  Id.  157. 

Maj  on  Insurance,  p.  161,  6  156. 

The  existence  of  incumbrances  on  the  prop- 
erty not  mentioned  in  the  application,  and  the 
entry  of  judgments  subsequently  without  notice 
to  the  company,  were  alike  breaches  of  the  war- 
ranty of  the  application. 

Cooper  V,  Farmers'  Ins..  Co.,  14  Wright,  299. 

Blooming  Grove  Ins.  Co,  p.  MoAneruey,  6  Out.  335. 

Schmidt  v.  Int.  Co.,  4  Crum.  449. 

Seybert's  Adm.  r.  Ins.  Co.,  7  Oat.  282. 

Uenoh  v,  Agrionltaral  Ins.  Co.,  7  Crum.  128. 

October  7,  1889.  The  Court.  That  Strom- 
inger  was  the  agent  of  the  company  in  effecting 
this  insurance  is  too  plain  to  admit  of  discussion. 
He  subscribed  his  name  to  the  application  as 
agent ;  he  made  a  statement  of  the  exposures  aa 
agent,  and  approved  the  risk  as  agent,  and  all 
this  was  brought  to  the  immediate  notice  of  the 
company  before  the  policy  issued.  The  company 
forwarded  the  policy  to  him  and  he  delivered  it, 
lifted  the  premium,  included  it  in  a  formal  re- 
port to  the  company  at  the  end  of  the  month,  de- 
ducting his  commissions,  aiul  sent  it  to  the  special 
agent.  He  subsequently  received  all  the  assesa- 
ments  and  gave  the  receipts  which  were  recog- 
nized by  the  company  and  were  at  the  trial  given 
in  evidence.  He  was  without  doubt  the  agent  of 
the  company  in  this  particular  transaction,  and 
must  be  so  regarded. 

The  policy  contains  a  clause  as  follows :  «<  If 
any  broker,  or  other  person  than  the  assured, 
shall  have  procured  this  insurance  to  be  taken 
by  the  company,  such  broker  or  other  person 
shall  be  considered  the  agent  of  the  assured  and 
not  of  this  company." 

It  it  said  tliat  the  defendant  is  a  mutoai  com- 
pany, of  which  the  plaintiff  is  a  member,  and  he^ 
will  be  presumed  to  have, known  this  regulation. 
But  Kister  was  not  yet  a  member  of  the  oooi- 
pany ;  the  application  was  one  of  tbe  prelimi- 
nary negotiations  to  that  end,  and  certainly  he 
will  not  be  presumjad  to  have,  known  in  advanoe 
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of  a  provision  in  a  policj  which  had  not  yel  is- 
sned.  Bat  according  to  our  construction  the 
agents  of  the  company  are  not  embraced  in  this 
provision ;  the  reference  is  to  persons  operating 
on  their  own  account  or  on  behalf  of  the  assured 
and  not  representing  the  company  in  procuring 
the  insurance.  The  use  of  the  term  '*  broker'*  in- 
dicates the  class  of  persons  intended.  Where 
general  words  follow  particular  ones  the  rule  is 
to  construe  them  as  applicable  to  subjects  ejus^ 
dem  generis.  If  it  was  intended  by  the  policy  to 
provide  that  the  company's  agent,  when  taking 
an  application,  was  not  the  company's  agent,  but 
the  agent  of  the  assured,  it  would  have  been  an 
easy  matter  to  say  so.  Susquehanna  Insurance 
Company  v,  Perrine  (7  W.  &  8.  848)  is  a  case 
of  that  kind.  There  a  person  preparing  the  ap- 
plication was  styled  as  surveyor,  and  it  was  pro- 
vided that  such  applications  might  be  made  either 
by  the  applicant  "  or  by  the  sur^'eyor,"  and  in  all 
cases  the  assured  will  be  bound  by  the  applica- 
tion for  the  purpose  of  taking  which  ^'  such  sur- 
veyor will  be  deemed  the  agent  of  the  applicant." 
Assuming  the  truth  of  the  matters  alleged  in 
the  offer,  this  case  bears  a  close  analogy  to  Eilen- 
berger  r.  The  Insurance  Company  (89  Pa.  464)  ; 
for  the  policy  in  that  case  contained  a  provision 
similar  to  that  in  the  policy  in  suit ;  a  provision, 
however,  which  contained  no  restrictive  words 
whatever ;  and  it  was  held  that  they  did  not  ap- 
ply to  an  agent  of  the  company  who  solicited 
insurance,  made  oat  applications,  sent  them  to 
the  home  office,  delivered  the  policies  and  re- 
mitted the  premiums.  Whilst  we  have  no  par- 
ticular evidence  as  to  the  authority  of  Strominger, 
these  are  the  acts  which  he  performed  and  they 
were  approved  by  the  company.  The  other 
cases  cited  by  the  company  on  this  branch  are 
fully  discussed  and  distinguished  in  the  Eilen- 
berger  case,  and  further  reference  to  them  seems 
unnecessary  now.  *'  An  examination  of  the  facts 
in  those  cases,"  says  Mr.  Justice  Trumkey, 
'*wiU  aid  in  understanding  the  scope  of  the  opin- 
ions. In  each  there  was  no  question  but  that 
the  warranty  was  made,  and  it  was  conceded 
that  if  there  were  a  mutual  mistake  between  the 
contracting  parties,  parol  evidence  is  admissible 
to  reform  the  policy.  None  declares  that  the 
fraud  or  mutake  of  a  knavish  or  blundering 
agrat,  done  within  ihe  scope  of  the  powers  giv^n 
him  by  the  company,  will  enable  the  latter  to 
avoid  a  policy  to  the  injury  of  the  insured,  who 
innocently  became  a  party  to  the  contract.  The 
aQtborities  go  far,  very  likely  not  too  far,  in  hold- 
ing tiie  assured  responsible  for  his  warranty,  and 
in  excluding  oral  e^ridenee  to  eontradiet  or  vary  it ; 
bat  they  do  noC  establish  that  where  an  i^ent  of 
the  assarer  has  eheated  the  assored  into  signing 
the  warraatj  and  paying  the  premium,  and  the 
poti^  was  issued  upon  the  fidse  statements  of 


the  agent  himself,  the  assured  shall  not  prove  the 
fact  and  hold  the  principal  to  the  contract,  as  if 
he  had  committed  the  wrong." 

A  copy  of  the  application  accompanied  the 
policy,  and  it  is  argued  that  Kister  could  and 
ought  to  have  read  it,  and,  if  he  had  done  so,  he 
would  have  seen  the  answers  were  untrue.  These 
arc  considerations  which  were  properly  addressed 
to  the  jury.  We  cannot  say  that  the  law,  in  an- 
ticipation of  a  fraud  upon  the  part  of  a  company, 
imposed  any  absolute  duty  upon  Kister  to  read 
his  policy  when  he  received  it,  although  it  would 
certainly  have  been  an  act  of  prudence  on  his 
part  to  do  so.  (Howard  Inanrance  Co.  v.  Brnner, 
28  Pa.  50;  Insurance  Co.  v.  Wilkinson,  13  Wall., 
U.  S.,  2^2.)  One  thing  is  certain,  however :  the 
company  cannot  repudiate  the  fraud  of  its  agent, 
and  thus  escape  the  obligations  of  a  contract  con- 
summated thereby,  merely  because  Kister  ac- 
cepted in  good  faith  the  act  of  the  agent  without 
examination. 

We  are  of  opinion  also,  that  if  the  amount  of 
the  incumbrances  was  not  increased  during  the 
continuance  of  the  policy  and  before  the  date 
of  fire,  there  was  no  breach  of  the  condition 
against  incumbrances,  within  the  spirit  and  mean- 
ing of  the  policy.  It  may  be  conceded  that  in 
case  of  a  warranty  it  is  a  matter  (A'  no  conse- 
quence whether  or  not  the  act  stipulated  lor  be 
material  to  the  risk  ;  one  of  the  objects  of  the 
warranty,  it  is  said,  is  to  preclude  the  contro- 
versy as  to  the  materiality  of  the  thing  in  ques- 
tion. Tet  it  must  still  be  ascertained,  under  the 
ordinary  rules  of  construction,  what  the  thing  is 
that  is  warranted,  and  this  being  ascertained,  the 
insured  is  held  to  a  fult  and  literal  performance 
of  it.  (Home  Life  Association  v.  Grillespie,  110 
Pa.  88.)  But  this  covenant  or  condition  against 
future  incumbrances  does  not  stand  upon  fhe 
footing  of  a  warranty.  The  warranty  covers  the 
representations  contained  in  the  application, 
whilst  the  condition  referred  to  is  a  provision  of 
the  policy  only,  and  is  not  within  the  terms  of 
the  warranty.  The  incumbering  of  the  premises 
to  be  insured  was  intended  to  operate  as  a  for- 
feiture. Now,  if  it  be  assumed  that  the  plaintiff's 
proof  would  come  up  to  the  offer,  which  we  say 
should  have  been  received,  it  would  appear  that 
the  plaintiff,  at  the  time  of  the  application,  dis- 
closed the  fact  that  there  were  liens  to  the  amount 
of  $4000  against  the  premises  insured ;  that  some 
of  these  were  paid,  but  that  he  did  not  know  how 
much  ;  that  at  the  time  the  application  was  made 
the  amount  of  these  incumbrances  was  less  than 
$8000;  that  at  no  time  did  they  exceed  that 
amount,  nor  equal  the  amount  represented.  This 
provision  of  the  policy  is  based  upon  the  increased 
risk  resulting  from  incumbrances;  a  person  is 
supposed  to  have  less  interest  in  the  preservation 
of  his  property  when  it  is  incumbered  beyond  its 
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value.  If  the  testimony  contained  in  the  offer 
is  true,  the  company  was  willing  to  assume  the 
obligation  with  the  incumbrances  then  existing, 
and,  if  these  incumbrances  were  not  increased  in 
amount  during  the  continuance  of  the  policy, 
then  the  company  was  merely  held  to  the  risk 
which  it  at  first  assumed,  and  no  more.  The 
applicant,  in  stating  the  amount  of  incumbrances 
on  his  property,  may  include  not  only  those  ac* 
tually  entered,  but  such  as  are  liable  to  be  entered ; 
for,  if  he  has  given  a  judgment  note  or  bond,  he 
knows  that  it  may,  and  probably  will  be,  placed 
upon  record.  He  may  not  have  knowledge  of  the 
amount  actually  entered,  but  be  able  to  state  the 
amount  in  condition  to  be  entered,  and  may  rep- 
resent the  amount  of  liens  accordingly.  '  If  the 
lien  of  one  of  the  judgments  entered  should  ex- 
pire, it  would  certainly  not  be  treated  as  a  breach 
of  the  condition  to  have  it  revived ;  or  if  the  as- 
sured, in  order  to  raise  money  to  pay  a  lien  press- 
ing for  payment,  should  enter  another  in  its  place 
of  equal  amount,  that  would  not  affect  the  risk 
upon  the  premises  insured,  yet  in  either  case  the 
assured  may  be  said  to  ^*  have  the  same  incum- 
bered." The  question  we  have  been  considering 
was  referred  to,  but  not  decided,  in  Insurance 
Company  r.  Schmidt  (119  Pa.  449). 

Indemnity  is  the  real  object  and  purpose  of  all 
insurance,  and  this  is  to  be  kept  constantly  in 
view,  and  favored  in  the  construction  of  policies 
of  insurance.  Such  contracts  are  to  be  construed 
liberally,  and  it  is  presumably  the  intention  of 
the  insurer  that  the  insured  shall  underatand  that 
in  case  of  loss  he  is  to  be  protected  to  the  full  ex- 
ten  t  which  any  fair  interpretation  will  give. 
(Teutonia  Ins.  Co.  r.  Mund,  102  Pa.  95.)  "  For- 
fieitures  are  odious  in  law,  and  are  enforced  only 
where  there  is  clear  evidence  that  that  was 
whiit  was  meant  by  the  stipulation  of  the  parties. 
There  must  be  no  cast  of  management  or  trickery 
to  entrap  the  party  into  a  forfeiture^  (Helme  r. 
Insurance  Co.,  61  Pa.  107.) 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Clabk,  J.  s.  h.  t. 


Jan.  '88,  344.  January  11, 1889. 

Kisterbock's  Appeal. 

Collateral  securitieS'-^Redemption  of-^Rights  of 
holder'-^ Pledge  of  fraudulently  issued  stock — 
Liability  of  corporations  on  fraudulently  issued 
stock^^Basis  of* 

A  stock  certificate  issued  by  a  corporation  having 
power  to  issue  stock,  is  a  continuing  affirmation  of 
the  ownership  of  the  Bi>ecial  amount  of  stock  by  the 
persioD  designated  therein  or  his  assignee,  and '  the 
purchaser  has  a  right  to  rely  thereon,  and,  although 


the  stock  has  been  fraudulently  issued,  to  claim  the 
benefit  of  an  estoppel  against  the  corporation  in  his 
favor  when  a  bona  Jide  assignee. 

The  right  of  the  holder  of  ft-audnlently  issned  stock 
of  a  corporation  to  claim  an  estoppel  against  the  cor- 
poration depends  upon  his  equity.  If  he  has  ex- 
pended money  upon  the  faith  of  the  oflloial  certificates 
of  the  officers  of  the  corporation,  he  has  a  right  to  b« 
indemnified  to  the  extent  of  )iis  expenditure  against 
loss  from  false  certificates,  but  only  because  of  the 
fact  of  his  expenditure. 

When  the  pledgee  of  fraudulently  issued  stock  of  a 
corporation  has  establishd  his  claim  to  indemnity 
against  the  corporation,  and  has  receired  in  settlement 
of  his  claim  genuine  shares  of  stock  in  said  corpora- 
tion, the  pledgor  of  said  stock,  who  never  advanoed 
any  money  thereon,  or  parted  with  anything  on  th  e 
faith  of  the  certificate,  has  no  equity  to  redeem  the 
genuine  stock  on  the  re-payment  of  the  advancements 
made  to  him  with  interest. 

A.,  holding  certificates  of  stock,  issued  in  the  names 
of  X.  and  Y.,  with  powers  of  attorney  to  transfer  the 
same  executed  in  .^ank  by  said  X.  and  Y.,  delivered 
the  same  to  B.  as  collateral  security  for  certain  notes 
for  money  loaned  A.  by  B.  These  notes  were  renewed 
from  time  to  time,  and  the  certificates  were  transferred 
on  the  books  of  the  corporation  to  B.  It  was  there- 
after discovered  that  these  certificates  had  been  fraudu- 
lently issued.  In  a  proceeding  in  equity  against  the 
company  by  B.,  a  decree  was  entered  in  B.*8  favor  for 
the  same  number  of  genuine  shares  of  stock,  or  their 
then  value  in  cash,  which  did  not  equal  the  amount 
of  B.*B  advancements  to  A.  with  interest.  B.  accepted 
the  shares  of  stock.  A.  subsequently  filed  a  bill  in 
equity  to  redeem  this  stock  still  remaining  in  B.'s  pos- 
session on  repaying  the  advancements  with  interest. 
It  did  not  appear  that  A.  had  advanced  any  money  on 
these  certificates  or  parted  with  any  value  on  the  faiih 
of  them.  A  decree  having  been  entered  in  A.'s  favor, 
on  appeal  by  B. : 

Held^  that  what  was  pledged  by  A.  to  B.  was  not 
shares  of  stock,  but  a  right  to  indemnity  on  aooount 
of  the  bona  fide  advancements  to  B.  of  his  own  money ; 
that  it  was  the  advancement  of  money  by  B.  and  not 
the  giving  of  the  notes  by  A.  which  oonferred  the 
right  to  indemnity ;  that  B.  alone  was  entitled  to  this 
indemnity ;  that  all  the  relief  that  could  be  given  or 
was  given  in  virtue  of  that  right  to  indemnity  bad 
been  actually  and  properly  given  to  B.,  and,  therefore, 
A.'s  bill  should  have  been  dismissed. 

Appeal  of  Josiah  Kisterbock  from  a  decree  of 
tbe  Court  of  Common  Pleas  No  8,  of  Philadel- 
phia County. 

Bill  in  equity,  wherein  William  T.  Elbert  was 
plaintiff,  and  Josiah  Kisterbock  and  the  West 
Philadelphia  Passenger  Railway  Co.  defendants. 

The  bill  averred:  That  on  March  18,  1876, 
Elbert  gave  Kisterbock  three  notes  for  $11,000 
each,  which  were  renewed  on  August  9,  1877, 
and  were  then  increased  to  $11,500  each,  and  his 
pledge  as  collateral  security  for  the  said  notes  of 
300  shares  of  the  capital  stock  of  the  West  Phil, 
adelphia  Passenger  Railway  Co.,  belonging  to 
the  complainant  $  also,  a  surrender  of  the  pledged 
certificates  to  the  railway  company,  and  the  isan^ 
ance  to  Mr.  Kisterbock  in  lieu  thereof  of  oertifi- 
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cates  for  a  like  amount  of  shares  in  bis  name. 
These  notes  were  all  in  this  form  : — 

Philadelphia,  9th  August,  1877. 

Two  months  after  date  I  promise  to  paj  to  the  order 
of  myself  $11,500,  without  defaloation,  for  value  re- 
oeived,  having  deposited  herewith  one  hundred  shares 
of  West  Philadelphia  Passenger  Railway  Company's 
stock,  upon  which  it  is  agreed  to  keep  a  margin  of  ten 
per  cent,  good,  which  1  authorize  the  holder  of  this 
note,  upon  the  non-performanoe  of  this  promise  at 
maturity,  to  sell  either  at  the  Brokem'  Board  or  at 
public  or  priyate  sale,  without  demanding  payment  of 
this  note  or  the  debt  due  thereon,  and  without  further 
notice,  and  apply  the  proceeds,  or  as  much  thereof  as 
may  be  necessary,  to  the  payment  of  this  note  and  all 
necessary  expenses  and  charges,  holding  me  respon- 
sible for  any  deficiency. 

Payable  at  W.  M.  Capp. 

William  T.  Elbbrt. 

Indorsed,  •*  William  T.  Elbert." 

Due  October  9-12. 

The  bill  further  ayerred  that  the  complainant, 
by  reason  of  financial  straits,  had  been  unable  at 
or  since  the  maturity  of  said  notes  to  pay  the 
same,  or  to  redeem  his  said  collateral.  That  the 
defendant,  Kisterbock,  sometimes  pretends  that 
in  or  about  the  ^^ear  1880,  without  notice  to  or 
consent  of  complainant,  he  exchanged  said  stock 
so  pledged  to  him  for  other  stock  of  the  same  com- 
pany, representing  a  smaller  portion  of  interest 
in  the  said  company  than  the  stock  originally 
pledged  to  him ;  and  that  he  holds  said  substi- 
tuted stock  as  his  own  property,  without  any 
liability  to  account  therefor;  whereas,  if  said 
exchange  were  actually  made,  the  complainant 
is  entitled,  on  the  coming  in  of  the  evidence  in 
the  cause,  to  elect  to  treat  such  exchange  as  a 
wrongful  conversion  t^  the  original  pledge,  or  to 
treat  the  new  stock  as  a  substituted  pledge,  as  he 
may  deem  most  beneficial  to  himself.  That  said 
defendant,  Kisterbock,  still  had  in  his  possession, 
or  under  his  control,  the  said  notes,  and  that 
complainant  needed  discovery  of  the  form  and 
contents  thereof. 

The  bill  further  averred  that  the  value  of  these 
shares,  with  the  dividends  paid  thereon,  exceeded 
the  debt  due  defendant  by  plaintiff  with  interest, 
and  prayed,  inter  eUia,  an  accounting  by  defen- 
dant, and  general  relief. 

The  West  Philadelphia  Passenger  Railway 
Co.  filed  a  cross- bill,  alleging  that  the  above 
shares  of  stock  were  not  genuine,  but  had  been 
fraudulently  issued ;  that  the  plaintiff  never  ad- 
vanced any  money  therefor,  and  had  no  right  or 
interest  in  the  shares  ;  that  the  railway  company 
had  issued  genuine  shares  in  place  thereof,  and 
was  entitled  to  receive  from  said  Kisterbock  the 
excess  in  value  of  said  shares,  above  his  advances, 
with  interest,  and  prayed  an  account  and  general 
relief. 

The  defendant's  answer  admitted  that  the  above 
shares  of  stock  had  been  fraudulently  issued,  but 


averred  that  the  liability  of  the  railway  company 
thereon  had  been  determined  by  a  suit  in  equity, 
wherein  it  was  decreed  that  said  defendant  was 
entitled  to  recover  thereon  the  whole  amount  ad- 
vanced by  him,  amounting,  with  interest,  to  over 
$40,000 ;  that  the  stock  of  said  company  was 
then  worth  less  than  $80  a  share,  and  that  in 
settlement  of  his  debt  he  accepted  and  received 
three  hundred  genuine  shares  of  stock,  and  sur- 
rendered the  fraudulent  shares  $  that  plaintiff  bad 
never  advanced  any  money  on  said  shares  of 
stock,  and  was  not  entitled  to  the  relief  prayed 
for. 

The  case  was  referred  to  Abraham  M.  Beitler, 
Esq.,  as  Examiner  and  Master,  whose  report  is 
substantially  included  in  the  opinion  of  the  Su- 
preme Court,  infra.  He  found,  ifiter  cUiay  that  the 
genuine  stock  issued  to  defendant  was  not,  in 
fact,  at  that  time  worth  the  amount  of  his  ad- 
vances to  plaintiff. 

To  this  report  numerous  exceptions  were  filed, 
all  of  which,  except  one  relating  to  the  method 
of  determining  the  amount  to  be  recovered,  were 
dismissed  by  the  Court,  in  an  opinion,  wherein  it 
was  said,  inter  alia : — 

<'  The  present  case  differs  from  the  other  suits 
brought  by  this  plaintiff  in  the  one  important  re- 
spect, that  to  enable  himself  to  recover  he  has 
but  to  make  out  his  title  to  the  subject  of  the 
controversy,  the  shares,  namely*  of  the  capital 
stock  of  the  West  Philadelphia  Passenger  Rail- 
way Company.  The  defendant  here  has  not  sold, 
as  did  the  other  defendants,  the  shares  pledged, 
and  thereby  incurred  a  loss  of  the  difference  be- 
tween the  proceeds  of  the  sale  and  the  amount  of 
money  lent  upon  the  security  of  the  stock. 

*^  On  the  contrary,  he  still  retains  the  latter, 
which,  in  his  hands,  has  been  and  still  is  worth 
much  more  than  the  plaintiff's  debt  to  him. 

^*  The  only  answer  he  can  make  to  a  demand 
for  an  account  is,  to  show  that  the  plaintiff  has 
no  title  to  the  thing  pledged,  or  that  the  plaintiff 
should  have  proceeded  at  law,  or  that  he  should 
have  tendered  the  amount  of  the  debt,  etc.,  be- 
fore bringing  suit.     .     .     . 

*'  In  respect  to  the  plaintiff's  title,  inasmuch  as 
it  is  settled  that  the  stock  pledged  by  him  was 
bis  when  pledged  to  the  defendant,  the  pledgee 
must  show  how  and  when  the  title  to  it  passed 
out  of  the  plaintiff  and  became  his,  the  defen- 
dant's. This,  in  our  opinion,  he  has  entirely 
failed  to  do. 

**  The  redistribution  of  the  stock,  when  it  be- 
came necessary  to  ascertain  the  rights  of  the 
holders  of  genuine  stock  of  the  West  Philadel- 
phia Passenger  Railway  Company,  and  those  of 
the  holders  of  the  over-issued  stock,  divested  no 
titles  and  created  none,  beyond  the  change  which 
was  involved  in  compelling  the  railway  company 
to  acknowledge  as  valid  the  fraudulent  acts  of 
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certain  of  its  officers.  It  is  true  that  the  c<Hinsel 
for  the  defendant  has  cited  the  Supreme  Court  in 
Jeanes's  Appeal  (20  Werklt  Notes,  127)  as 
ruling  that  Elbert,  the  plaintiff,  had  no  equity, 
and  has  made,  in  support  of  his  view,  a  quotation 
from  the  opinion  of  the  Court  to  the  effect  that 
Jeanes's  Appeal  was  based  substantially  upon  the 
same  facts  as  five  appeals  taken  by  Elbert,  and 
argues  that  the  feature  which  these  cases  had  in 
common,  could  not  have  been  the  distribution 
made  among  themselves  by  the  members  of  the 
firm  of  Isaac  Jeanes  and  Company,  as  in  fact 
th^re  was  no  such  distribution  in  the  other  cases, 
and  insists  that  a  want  of  equity  on  the  plain- 
tiff's part  must  have  been  what  the  Supreme 
Court  had  in  mind.  While  the  distribution,  in- 
stead of  a  sale  which  took  place  in  Jeanes's  case, 
was  certainly  thought  by  this  Court  to  be  a  vio- 
lation of  the  contract  of  pledge,  and  was  made 
the  ground  of  ruling  in  that  case  diffei'ent  from 
those  which  were  made  in  the  other  cases  by  it 
and  by  Court  of  Common  Pleas  No.  2,  yet  as  no 
allusion  was  made  by  the  Supreme  Court  to  any 
want  of  equity  on  the  plaintitf*s  part,  it  is  easier 
to  suppose  that  the  Court  regarded  the  appeals  as 
all  showing  a  sale  by  the  pledgee,  and  the  distri- 
bution made  by  the  Jeanes,  followed  by  a  sale, 
as  being  also  such  a  sale,  than  to  put  any  other 
interpretation  upon  their  words." 

The  Court  then  entered  a  decree  that  the 
plaintiff  was  entitled  to  redeem  his  stock  on  pay- 
ment to  Kisterbock  of  the  amount  of  his  debt 
and  interest,  less  the  amount  of  the  dividends  he 
had  received  from  the  railway  company,  with 
interest  thereon,  and  on  failure  to  so  redeem,  the 
stock  should  be  sold,  and  the  proceeds  dis- 
tributed in  accordance  with  said  decree. 

Whereupon  the  defendant,  Kisterbock,  took 
this  appeal,  assigning  for  error,  inter  cdia^  the 
decree  of  the  Court, 

John  G.  Johnson  (  William  Henry  Lex  with 
him),  for  the  appellant. 

F.  Carroll  Brewster  {F.  H.  Gheyneyvtlth  him), 
for  the  appellee. 

October  7, 1889.  The  Court.  Undoubtedly, 
the  overshadowing,  controlling  question  in  this 
case  is,  the  cliaracter  of  tl>e  plaintiff's  title. 

Certainly  the  relation  of  pledger  and  pledgee 
was  intended  to  be  created  by  the  original  trans* 
action  between  the  parties.  We  should  have  no 
difficulty  in  enforcing  the  pledge  in  this  proceed* 
ing  and  fn  accordance  with  the  decree  of  the 
Court  below,  if  the  proper  conditions  existed 
with  relation  to  the  substance  of  the  pledge. 
The  case  is  quite  peculiar,  not  to  njr  without 
parallel,  in  its  facts. 

The  plaintiff  had  posseteion  of  two  papers 
which  purported  io  be  certificates  of  stock  of  the 
West  Philadelphia  Passenger  Railway  Company) 


one  for  two  hundred  and  the  other  for  one  hun- 
dred shares.  The  former  was  issued  in  the  name 
of  John  W.  Patten  &  Son,  and  the  latter  in  the 
name  of  Charles  Lennig.  These  certificates  the 
plaintiff  pledged  to  the  defendant  as  collateral  se- 
curity for  the  payment  of  three  notes,  made  by 
himself,  payable  to  his  own  order,  each  for  the 
sum  of  $11,500.  The  actual  transaction  was 
made  by  one  Capp,  who  borrowed  the  money 
from  the  defendant  and  delivered  to  him  the 
notes  of  Elbert  and  the  certificates.  The  money 
was  borrowed  and  the  notes  and  certificates  de- 
livered in  1876,  and  the  notes  were  renewed  from 
time  to  time.  The  certificates  were  transferred 
early  in  1876  on  the  books  of  the  company  into  the 
name  of  the  defendant  and  continued  to  be  held 
by  him.  In  September,  1877,  it  was  discovered 
that  these  certificates  along  with  a  large  number 
of  others,  had  been  fraudulently  issued  by  John  8. 
Morton,  tlie  president  of  the  company,  and  that 
they  were  altogether  false  and  spurious.  The 
plaintiff  being  utterly  insolvent  neither  redeemed 
them  nor  at  any  time  ofi^red  to  pay  any  part  of 
the  debt. 

Upon  proceedings  instituted  against  the  com- 
pany, it  was  determined  that  as  against  persons 
who  had  paid  for  the  stock  or  advanced  money 
upon  the  faith  of  it,  the  company  was  estopped  from 
denying  its  legality,  and  was  bound  to  either  issue 
genuine  shares,  or  pay  value,  for  tliose  which  were 
false.  The  Court  in  which  those  proceedings 
were  conducted  specially  decreed  that  Josiah 
Kisterbock  was  entitled  to  receive  certificates  for 
300  genuine  shares  of  the  stock;  in  case  of  his 
refusal  to  take  shares  he  could  take  $75  per  share  in 
money  for  the  spurious  shares  held  by  him.  He 
elected  to  take  the  300  shares,  and  did  so,  and 
it  is  these  shares  which  the  plaintiff -claims  to 
have  decreed  to  him  upon  payment  of  the  debt 
and  interest  due  to  Kisterbock.  The  latter  claims 
they  are  his  absolutely  without  liability  to  account 
to  the  plaintiff  for  anything  connected  with  them. 

It  is  entirely  undisputed  that  the  plaintiff  never 
bought  these  shares,  and  tliat  when  they  w«re 
pledged  to  Kisterbock  he  alone  advanced  all  the 
money  that  was  advanced  upon  them  and  on  the 
faith  of  their  genuineness. 

It  has  not  been  found  as  a  fact  by  the  Master 
in  the  present  case  that  the  plaintiff  was  ever  the 
owner  of  these  stocks,  or  that  he  ever  paid  mmy 
money  for  them  or  advanced  any  money  on  tiiem 
to  Morton  or  to  any  other  person.  The  plaintiff 
alleged  that  there  was  a  large  babMice  of  aoooont 
due  to  him  by  the  det'endant  from  the  year  1870, 
and  that  he  received  these  sliarea,  or  was  entitled 
to  hold  them  as  security  for  the  payment  of  that 
indebtedness,  and  of  other  moA  further  indebted- 
ness due  upon  an  accounting.  But  he  also  alleged 
and  testified  that  he  borrowed  money  for  Morton 
on  the  shorat  of  West  Phihwielphta  Batlway 
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stock,  giving  hie  own  notes,  and  pledging  the  cer- 
tificates of  stock  as  collateral.  The  whole  sah- 
ject  of  these  transactions,  and  of  ISlbert's  claim, 
both  aff  a  creditor  of  Morton  npon  an  accoonting, 
and  as  a  lender  of  monej  to  Morton  upon  fiaith  of 
these  stocks,  was  thoroughly  and  most  fully  con- 
sidered and  decided  by  the  Master  in  the  present 
case,  when  acting  as  Master  in  another  case,  in 
which  Elbert  claimed  to  recover  for  the  value  of 
shares  of  stock  in  the  same  company  pledged  to 
Isaao  Jeanes  &  Co.  (See  Jeanes's  Appeal,  20 
Weekly  Notka,  127.)  The  Master  then  re- 
ported that  there  was  no  sufflcient  evidence  be- 
fore him  to  prove  the  alleged  indebtedness  of 
Morton  to  E^rt,  and  he  ruled  that  if  the  false 
stock  certificates  were  delivered  to  Elbert  for  se- 
curity for  an  antecedent  debt  hd  was  not  a  holder 
of  them  for  value.  The  Master  further  held  in 
tliat  case  that  the  true  subject  of  the  pledge  was, 
not  shares  of  stock,  but  a  right  to  be  indemnified 
lor  the  fraudulent  acts  of  the  company's  officers, 
and  even  conceding  that  the  plaintiif  had  an  in- 
terest in  the  stock,  to  that  extent  it  passed  to 
Jeanes  &  Co.  when  they  advanced  money  on  the 
&ith  of  the  stock  and  that  it  was  fully  asserted 
and  availed  of  by  them.  The  Master  also  held 
that  the  new  shares  issued  to  Jeanes  &  Co.  were 
lawfully  disposed  of  by  them  under  powers  con- 
tained in  the  pledge,  without  liability  to  account 
to  Elbert,  and  he  thereloi*e  recommended  a  decree 
dismissing  the  plaintifl^'s  bill*  On  exceptions  filed 
the  Master's  report  was  overruled  by  the  Com 
m<m  Pleas  and  the  phiintifi*  was  held  to  be  enti- 
tled to  a  recovery. 

While  the  record  of  that  case  was  in  that  con- 
dition the  present  case  came  before  the  same 
Master,  and  in  obedience  to  the  decree  of  the 
Court  in  the  Jeanes  case  he  declined  to  sustain 
his  own  views,  but  reported  that  the  plaintiif  was 
entitled  to  a  decree  because  the  Court  of  Com- 
mon Pleas  had  so  decided  in  the  case  of  Jeanes. 
8ince  then,  however,  this  Court  sustained  the  Mas- 
ter's report  in  that  case  and  reversed  the  decree 
of  the  ComoKm  Pleas.  We,  however,  then  con- 
sidered but  the  one  question  of  the  power  of  the 
pledgees  to  sell  the  pledge  and  the  lawfulness  of 
its  exercise.  That  question  does  not  arise  in 
this  case  as  the  pledgee  here  still  holds  the  new 
shares  of  stoek  issued  to  him  in  exchange  for  the 
false  shares  received  from  Elbert.  Upon  a  pres- 
ent examination  o^'  the  report  of  the  Master  in  the 
Jeanes  ease  we  folly  approve  the  views  expressed 
by  him  as  to  the  true  character  of  the  pledge.  It 
was  not  a  pledge  of  shares  of  stock  but  simply  of 
a  right  to  receive  indemnity  for  the  fraudulent 
aeu  of  the  olfieeri  of  the  railway  company  in  is« 
suing  the  spurious  shares.  The  Master  in  thus 
regarding  the  sobjeet  nmply  followed  the  ruling 
ot  this  Oonrt  in  the  case  of  Mount  Holly  Paper 
Co.'s  Appeal  (99  Pa.  618)  [S.  C.  12  WbAlt 


NoTKs,  228],  in  which  Suarswood,  C.  J., 
speaking  of  the  right  of  the  pledgees  of  certain 
other  false  shares  of  the  stock  of  this  same  West 
Philadelphia  Passenger  Railway  Company  by 
the  same  John  8.  Morton  and  other  officers  of  the 
company,  said :  <^  Their  claim  on  the  company 
was  not,  indeed,  on  the  stock.  It  was  a  claim  to 
be  indemnified  fbr  the  fraudulent  acts  of  the  officers 
of  the  company  from  which  they  allege  that  they 
have  suflRsred  damage."  In  the  original  proceed- 
ing in  the  suit  of  Swain  et  nl,  v.  The  West  Phila. 
Pass.  Railway  Co.  [Wright's  Appeal,  12  Weekly 
Notes,  225],  the  Master  based  his  report  upon 
the  proposition  that,  **  The  liability  of  the  rail- 
way company  arises  on  the  principle  of  estoppel 
which  the  necessities  of  trade  and  commerce  re- 
quire. Stock  certificates  issued  by  a  corporation 
having  powers  to  issue,  is  a  continuing  affirmation 
of  the  ownership  of  the  special  amount  of  stock 
by  the  person  designated  therein  or  his  assignee, 
and  the  purchaser  has  a  right  to  rely  thereon  and 
claim  the  benefit  of  an  estoppel  in  his  fiivor 
against  the  corporation."  Citing  Holbrook  t^. 
Zinc  Co.  (57  N.  Y.  616) ;  Willis  r.  Darby  Rail- 
way  Co.  (6  Weekly  Notes,  461) ;  Bahia  and 
San  Francisco  Railway  Co.,  In  re^  (L.  R.  3  Q. 
B.  585);  Bank  of  Kentucky  v.  Bank  (1  Pars. 
Eq.  C%B.  180).  Undoubtedly  this  is  the. correct 
principle  upon  which  to  administer  relief  in  all 
such  cases.  This  being  so  it  will  be  seen  at 
once  that  the  right  to  relief  depends  upon  the 
equity  of  the  person  claiming  it.  If  he  has  ex- 
pended money  upon  the  faith  of  the  official  cer- 
tificates of  the  ofiicers  of  the  company  he  has  a 
right  to  be  indemnified,  to  the  extent  of  his 
expenditure,  against  loss  from  false  certifi- 
cates, but  only  because  of  the  fact  of  his  ex- 
penditure. The  false  certificates  are  no  certifi- 
cates in  legal  contemplation  and  give  no  rights  of 
their  own  force.  But  the  act  of  the  officers  in  is- 
suing them,  having  been  accepted  and  acted 
upon,  by  another,  the  company  cannot  be  heard 
to  deny  the  truth  of  the  fact  represented.  It  is 
simply  the  application  of  the  principle  well  ex- 
pressed in  Freem  v.  Cooke  (2  Ex.  Rep.,  Wels., 
Hurl.  &  Gror.,  654),  and  Jn  re  Bahia  &  San 
Francisco  Railway  Co.  {supra)^  that,  "  If  you 
make  a  representation  with  the  intention  that  it 
shall  be  acted  upon  by  another,  and  he  does  so, 
you  are  estopped  from  denying  the  truth  of  what 
you  represent  to  be  the  fact."  But  if  what  was 
pledged  by  Elbert  to  Kisterbock  was  not  shares 
of  stock,  but  a  right  to  indemnity  on  account  of 
a  good  faith  advancement  of  Kisterbook's  own 
mosey,  inade  by  Kislerboek  bisiself,  it  is  difilcult 
to  understand  upon  what  prineiple  the  pkintiff  is 
entitled  lo  any  reeovery  upon  aay  view  of  the 
facta  oi*  this  case.  Th^  is  no  finding  on  this 
reeord  that  Elbert  ever  owned  or  bought  or  paid 
ii  dollar  of  inoiiey  for  these  parUcular  shares  of 
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stock.  They  were  not  even  prima  facte  hU  as 
they  were  issued  in  the  names  of  other  parties 
and  were  transferred  into  the  name  of  Kisterbock 
immediately  after  he  received  tbem.  Elbert  was 
himself  examined  and  cross^xamined  as  a  wit- 
ness at  great  length.  But  be  gave  no  testimony 
as  to  bis  acquisition  of  these  particular  shares 
which  were  delivered  to  Kisterbock  nor  to  any  of 
the  facts  of  tlie  transaction.  He  said  be  received 
very  many  shares  from  Morton ,  that  those  he  re- 
ceived in  1870  were  as  security  for  the  indebted- 
ness due  him  by  Morton,  and  that  he  also  received 
shares  upon  which  to  borrow  money  for  Morton. 
He  bad  no  written  pledge  of  any  of  the  shares 
nor  could  he  state  any  oral  pledge  of  the  same. 
At  the  end  of  a  long  examination  on  this  sufa^t 
he  was  asked  :  Q.  Then  all  the  pledge  that  ever 
was  made,  there  being  no  written  pledge*  orally, 
was  by  giving  stock  in  the  way  that  the  stock  was 
given?    A •  Yes,  sir. 

In  answer  to  another  question  be  said,  <'  I  held 
all  that  stock  as  collateral  for  indebtedness  to 
me."  This  was  2567  shares  including  the  300 
of  Kisterbock  and  all  designated  in  a  letter  of 
Jan.  11th,  1877,  from  Morton  to  him. 

There  is  no  finding  that  Elbert  ever  advanced 
any  money  on  the  shares  delivered  to  Kisterbock, 
either  to  Morton  or  to  any  one  else.  T^^^  ^^ 
not  even  a  finding  that  they  were  delivered  to 
Elbert  as  security  for  an  antecedent  indebtedness 
due  by  Morton  to  him,  or  even  that  there  was 
Mich  indebtedness.  But  if  there  had  been  snch 
a  finding,  or  if  such  had  been  the  fact,  Elbert 
would  not  have  been  entitled  to  any  relief  on 
that  account  as  against  the  company,  because,  in 
that  event  Elbert  parted  with  nothing  on  the 
faith  of  the  certificate,  and  be  would  fail  to  bring 
himself  within  the  i»iociple,  upon  which  alone 
indemnity  could  be  given,  or  was  in  iact  given, 
when  the  decree  was  made  in  the  case  of  Swain 
et  al.  V.  The  Company*  Even  granting  that  be- 
cause Elbert  gave  hie  own  notes  for  Ute  mon^y 
borrowed  from  Kisterbock^  and  therefore  bad  an 
interest  equal  in  extent  to  that  of  the  latter,  it 
was  the  advancement  of  money  and  not  the 
giving  of  Botes  which  conferred  the  right  to  in- 
demnity, and  all  the  relief  that  coqld  be  given, 
or  was  gives  for  that  cause,  was  actually  and 
properly  ^ven  to  Kisterbock* 

There  opnld  not  be  a  right  to  indemnity  to 
Kisterbock  and  a  further  right  to  indemnity  to 
Elbert  ari^iag  <>ut  of  the  same  transaction. 
Most  dearly  Kisterboek  was  entitled  to  it  but 
when  it  was  giren  to  him  equity  wa^  satisfied  ; 
,  the  sohjeot  wias  exhausted.  JRlbert  oofild  suffer 
no  injury  on  aecpuot  of  the  notes. because  Kister- 
bock hdd  -thett  and  be  having  accepted  the  new 
,  shares  in  full  payment  of  the  deb.t  for  whieb  th^ 
notes  were  given  of  coarse  could  recover  nothing 
from  EUbert.     Kisterbock  had  the  alternative  of 


accepting  seventy-five  dollars  per  share  in  money 
for  the  false  shares,  or  instead  thereof  three  hun- 
dred new  and  genuine  sharee.  Had  he  accepted 
the  money  it  would  have  been  an  end  of  the 
matter  and  the  present  case  would  never  have 
been  heard  of.  But  he  chose  to  accept  shares 
instead  of  money.  Why  should  there  be  any 
difference  to  him  in  the  result  of  his  accepting 
one  or  the  other  of  the  alternatives  ?  What  he 
took,  and  what  he  bad  a  right  to  take,  was  in- 
demnity, such  indemnity  as  the  law  could  give 
him.  But  it  was  his,  not  Elbert's ;  his  absolutely, 
not  conditionally.  It  was  personal  to  himself, 
not  because  of  the  certificates  which  he  received 
from  EUbert,  but  because  he,  as  an  individual,  had 
parted  with  his  own  money  upon  the  faith  of 
certifications  made  by  the  officers  of  the  company, 
the  truth  of  which  certifications  the  company 
could  not  be  permitted  to  deny  as  against  Kister- 
bocki  This  was  something  which  never  belonged 
to  Elbert  and  which  he  never  passed  to  Kisterbock. 
If  Kisterbock  had  never  advanced  the  money  he 
would  never  have  held  this  right  to  indemnity 
even  though  he  might  have  held  the  tiidse  certifi- 
cates. 

It  follows  that  the  trust  which  is  a  quality  of 
pledge,  and  goes  with  it  ordinarily,  did  not  go 
with,  and  never  attached  to,  this  right  to  indem- 
nity. It  was  a  right  which  only  came  into  exis- 
tence in  favor  of  Kisterbock,  not  by  force  of  the 
pledge,  but  by  force  of  his  good-faith  advancement 
of  his  own  money.  It  was  never  clogged  with 
any  trust  in  favor  of  Elbert  because  the  fact  upon 
which  alone  it  was  founded  had  no  existence  with 
Elbert  or  in  his  favor,  or  in  consequence  of  any 
money  or  property  parted  with  by  him.  It  was 
the  money  which  Kisterbock  parted  with,  which 
created  the  right  to  indemnity  and  that  money 
was  his  alone — and  its  advancement  was  the  sole 
basis  upon  which  the  decree  was  made  in  the 
original  case.  These  views  are  radical  and  reach 
to  the  very  foundations  of  the  plaintiff's  claim  ot 
title  to  equitable  relief.  They  are  in  hostility 
with  such  claim  and  require  a  reversal  of  the  caee 
upon  its  ultimate  merits. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  tlie  appellee,  and  the  bill  is  dismissed 
with  direction  that  all  the  costs  of  the  caae  be 
paid  by  the  plaintiff. 

Opinicm  by  Gbesn,  J.  c.  K.  x. 
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Jan.  '89,  472.  May  1, 1889. 

City  of  Meadville  v.  Dicksoiu 

C(m§titvii^nal  law — Municipal  lUn9  ^^Oat^iji' 
eoHon  0/  eiHts—AcU  of  May  28,  1874,  §  57; 
April  11, 1876,  §  16,  and  May  17,  1887. 

The  ft7tb  section  of  the  Act  of  May  28, 1874  (P.  L. 
269),  providing  that  any  city  of  the  third  class  may 
become  subject  to  the  provisions  of  said  Act,  and  that 
the  major  and  conncils  of  said  city  may  eft»ct  the 
same  by  an  ordinance  thereof  daly  passed,  is  valid 
and  oonstitntional,  and  is  not  obnoxioBS  to  the  ohafge 
of  being  special  or  local  legislation. 

City  of  Reading  v.  Savage  (23  Wbbklt  Notbs,  882) 
followed. 

The  16th  seoUon  of  the  Act  of  April  11,  1876  (P.  L. 
20),  which  amends  the  Act  of  May  23,  1874),  by  pro- 
viding that  any  city  of  the  third,  fourth,  or  fifth  clafla 
may  beoome  subject  to  the  provisions  of  the  Act  of 
1874,  or  to  any  portion  or  portions  of  said  provisions  by 
ordinance  of  councils,  etc.,  is  unconstitutional. 

Ayars's  Appeal  (122  Pa.  266)  followed. 

The  city  of  Meadville  by  ordinance  of  connctls  duly 
passed,  under  the  authority  of  the  Act  of  April  11, 
1876,  k  16,  adopted  the  provisions  of  sections  47,  48, 
and  49,  of  the  Act  of  May  23,  1874,  and  filed  liens 
against  properties  upon  a  certain  street  for  their  pn>> 
portiooate  share  of  the  cost  of  a  sewer  laid  thereon. 
There  was  no  other  law  authorising  the  city  of  Mead- 
ville to  charge  the  cost  of  sewers  constructed  against 
adjoining  property : 

HM^  that  the  lien  was  properly  stricken  off. 

A  lien  is  strictly  the  creature  of  statute,  and  with- 
out such  authority  it  cannot  be  lawfully  entered. 

The  Act  of  May  17,  1887  (P.  L.  117),  legislating  fer 
cities  of  the  third,  fourth,  and  fifth  classes,  of  which 
the  latter  two  classes  do  not  exist,  Is  so  Interwoven 
with  illegal  classification  that  no  portion  of  it  can  be 
saved. 

Error  to  the  Common  PIoiis  of  Cmwford 
County. 

Scire  facias  sur  mimiolpal  lien,  filed  by  the 
ci^  of  Meadville  against  property  own^  by 
Marf  Dickson  and  Jane  Dickson,  for  propor- 
tionate cost  of  a  sewer  laid  along  North  Street, 
in  said  city. 

A  mle  to  show  cause  why  the  scire  facias 
shoold  not  be  qoashed  and  the  lien  stricken  off 
was  made  absolute,  the  Court  deKTcring  the  fol- 
lowing opinion,  wherein  the  facts  are  set  forth  : — 

^*Tbe  claim  in  this  case  was  filed  to  charge 
the  real  estate  of  the  defendants,  fronting  on 
North  Street,  in  the  city  of  Meadville,  with  the 
proportionate  cost  of  a  sewer  constructed  along 
said  street  of  said  city. 

"The  sewer  was  constructed  under  the  pro- 
▼isioos  of  sections  47,  48,  49  of  the  Act  of  May 
23, 1874;  and  of  the  supplement  of  April  11, 
1876,  which,  sections  had  been  adopted  by  the) 
dty  of  Meadville  by  ordinance  No.  168,  approved 


June  8,  1878,  in  accordance  with  the  provisions 
of  the  Acts  referred  to,  relating  to  the  construc- 
tion of  sewers.  There  was  no  law  applicable  to 
the  city  of  Meadville  which  authorised  the 
charging  of  the  oosts  of  sewers  constructed 
against  adjoining  property. 

«^  The  defendants  now  ask  that  the  lien  filed 
be  stricken  off,  for  the  reason  that  section  16  of 
the  Act  of  April  11,  1876,  authorising  the  adop- 
tion by  ordinance  of  a  whole  or  part  of  the  Act 
of  May  23,  1874,  and  its  supplements,  is  uncon- 
stitutional ;  in  that  it  is  special  legislation,  and 
therefore  in  violation  of  section  7,  Article  111.  of 
the  Constitution. 

"  The  question  rused  was  decided  in  Appeal  of 
City  of  Scranton  School  District  (113  Pa.  St. 
176),  and  in  City  of  Reading  v.  Savage  (22 
WsEKLr  Notes,  3). 

**  These  cases  hold  that  the  provisions  of  the 
Acts  of  1874  and  1876,  authorising  cities  to 
adopt  by  ordinance  the  whole  or  a  part  of  the 
provisions  of  said  Acts,  are  unconstit^itional.  It 
follows,  therefore,  that  cjaims  filed  under  pro* 
visions  of  tliese  Acts  00  adopted  cannot  stand. 
Thecase  of  the  City  of  Reading  v.  Savage  (supra) 
also  decides  that  taxes  charged  underpaid  Acts 
are  not  validated  by  the  provisions  of  section  2  of 
the  Act  of  May  24,  1887. 

<'  It  is  therefore  ordered  that  the  lien  filed  in 
this  case  be  stricken  from  the  record,  and  that  ail 
proceedings  thereeo  be  quashed." 

Whereupon  this  writ  was  taken,  and  the 
action  of  the  Court  assigned  for  error. 

Afikmr  L.  Batm^  for  plaintiff  in  error. 

Thomas  Moddy  (HaMns  ^  MeCHutoek  with 
him),  for  defendants  in  error. 

October  14^  1889.  The  Court.  In  City  of 
Reading  r.  Savage  (23  Weekly  Notes,  332), 
we  decided  that  the  fifty-seventh  section  of  the 
Act  of  May  23,  1874  (P.  L.  269),  providing^Uiat 
any  city  of  the  tliird  ckas  m»j  become  subject  to 
the  provisioos  of  said  A^  and  that  the  mayor 
and  councils  of  said  city  may  eflect  the  same  by 
an  ordinance  thereof  duly  passed,  is  valid  and 
constitutional,  and  is  not  obnoaious  to  the 
charge  of  being  special  or  local  legislation.  We 
need  not  repeat  the  reasons  there  given  for  this 
ruling.  The  decision  was  made  after  saature 
consideration  and  m  re-argument  of  She  case. 

We  are  now  required  to  pass  upon  the  six- 
teenth section  of  the  Act  of  April  11,  1876  (P. 
L.  20),  which  ameads  the  fifty-seventh  section  of 
the  Act  of  May  23,  1874,  by  providing  that  any 
city  of  the  third,^  Iburtk  or  fifth  class  may  becopie 
subject  to  the  provisions  of  the  Act  of  1874t  or  to 
any  portion  or  porlieaa  of  said  peovisiou ;, «'  And 
.the  may^r  and  councils  of  sooh  city  may  efiect 
the  same  by  an  offdinanee  thereof,  daly  passed  by 
a  majority  of  the  members  elected  to  each  branch 
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thereof  voting  in  fiivor  of  the  same,  which  ordi- 
nanee  shall  recite  fnUj  eiieh  provisions,  or  such 
portion  or  portions  of  such  provisions,  to  which 
it  IS  proposed  to  make  sueh  oitj  subject,^  etc. 

This  claim  was  filed  by  the  citj  of  Meadville 
to  charge  the  real  estate  of  the  defendants  below 
with  the  proportional  cost  of  a  sewer  constructed 
along-  North  Street  in  said  citj.  The  sewer 
was  constructed  under  the  provtstons  of  sections 
47,  48,  and  49  of  the  Act  of  May  23, 1874,  which 
sections  were  adopted  by  the  city,  by  ordinance 
of  oonnoils^in  pursuance -of  the  16th  section  of 
the  Act  of  April  11,  1876.  If  the  latter  Act  is 
constitutional  the  city  has  a  vidtd  lien  for  the 
construction  of  this  sewer. 

It  was  competent  for  the  cky,  acting  through 
its  oonneils,  to  have  become  subject  to  all  the 
provisions  of  the  Act  of  1874  by  an  ordinance 
duly  passed.  This  much  is  settled  by  City  of 
Reading  v*  Savage,  supra.  Relying,  however, 
upon  the  validity  of  the  Act  of  1876,  councils  ac* 
copied  only  a  portioiv  of  the  provisions  of  the  Act 
of  1874,  and  procededito  construct  its  sewer  and 
to  file  Kens  (or  the  cost  thereof  agunit  theowners 
of  abutting  property. 

We  Qced  not  stop  to  ^scuss  the  question 
whether  the  acceptance  of  a  portion  only  of  the 
provisions  of  the  Act  of  1874  would  be  suiflcieBt 
to  bring  the  case  within  the  reasoning  in  City  of 
Reading  ts  Savage,  had  such  power  been  conferred 
by  a  ndid  Act  of  the  Legislature.  The  Act  of 
1876  was  carefhlly  considered  in  Ayars's  Appeal 
(122  Pa.  266),  and  held  to  be  unconstitutionaL 
In  spewing  of  this  Act,  as  well  as  the  later  Act 
of  May  24,  1887  (P.  L.  204),  it  was  said  by  our 
brother  Strrbbtt,  in  delivering  the  opinion  of 
the  Court :  *^  It  has  been  suggested  that  such 
provisions  of  the  classification  Acts,  as  are  not  in 
harmony  with  the  Constitution,  may  be  eliminated 
without  destroying  other  provisions  thereof;  but 
that  i»iio  answer  to  the  crowning  vice  of  unnec- 
essary and  exeeesive  classification  which  stands 
out  in  bold  relief  on  the  ftice  of  botU  Acts,  and 
of  which  nearly  all  their  provisions  are  predicated. 
Those  Acts  doubtless  contain  many  wiseand  whole- 
some provisions j  but  they  are  so*  interwoven  with 
and  dependent  on  others  -  that  ate  unconstitutional 
and  voidv  that  neither  of  the  Acts  of  1876  or  1887 
can  be  sustained  oven  in  pari." 

An  eaaminatiott  of  tfa*  sixteenth  sedion^  of  the 
Aot  of  April  11,  187^,  shovs  that  it  oomes  di- 
rectly within  the  above  iremark'of  Justice  Srsm- 
RBTT.  If  is  stood  alone  as  aft  independent  section 
ofthe  Aot  of  1876,  and^unaffooted  by  the  vice  of 
that  Actf  it  might  be  supported^  In  such  case  it 
wouM  be  'OUT  doty  to  oonaiderlbe  further  question 
above  suggested^  whetber^an  aeeeptance  olf  a  poN 
tioQ  only  of  the^Aet  of  1874  moM  come  within 
the  ruling  in  GKgr of  Beading  tr^'Sava^.  '  Asthe 
master  stands  that  question  is  not  reach^.    Ad- 


here to  the  ruling  in  Ayars's  Appeal  and  under 
that  decision  this  lien  falls. 

It  was  urged  however,  that  the  lien  may  be 
sustained  withon;!  the  aid  of  the  Act  of  1874,  and 
Borough  of  Greensburg  n.  Young  (58  Pa.  280), 
was  cited  to  show  that  a  borough  ordinance  re- 
quiring a  lot  owner  to  pay  for  paving  and  curbing 
opposite  his  lot  was  valid  and  reasonable  without 
special  legislative  authority.  That  case  does  not 
go  to  the  extent  of  deciding  that  a  lien,  may  be 
filed  without  such  authority.  A  lien  is  strictly 
the  creature  of  statute,  and  without  such  author- 
ity it  cannot  be  lawfully  entered.  Nor  do  we 
think  the  lien  is  helped  by  the  Aot  of  May  17, 
1887,  the  second  section  of  which  provides,  inter 
o/ta,  that  **  All  taxes  heretofore  levied  in  any  of 
the  cities  of  the  third,  fourth,  and  fifth  classes,  in 
any  one  year,  in  amount  not  exceeding  twenty 
mills  on  the  dollar,  and  all  assessments  made  in 
pursuance  of  the  ordinances  of  such  cities,  are 
liereby  made  valid.  8uch  taxes  and  assessments 
may  be  collected  by  action  of  d(3bt,  or  proceeding 
by  scire  facias  may  be  had  to  collect  any  liens 
filed  therefor,  in  a  manner  similar  to  proceedings 
upon  mechanics'  claims." 

It  will  be  seen  that  this  Act  legislates  for  cities 
of  the  third,  fourth,  and  fifth  classes.  Under  the 
decision  in  Ayars's  Appeal  there  are  no  cities  of 
the  fourth  and  fifth  classes.  Hence  we  cannot 
say  that  the  Legislature  would  have  passed  the 
Act  with  the  cities  of  the  fourth  and  fifth  classes 
eliminated.  It  shows  upon  its  fiftce  tliat  it  was 
intended  to  apply  to  three  classes.  It  is  so  inter- 
woven with  illegal  classification  that  we  cannot 
save  any  portion  of  it.  This  view  renders  it  un- 
necessary to  consider  any  further  objections  to 
this  Act. 

Judgment  affirmed. 

Opinion  by  Paxson,  C.  J.  h.  c.  o. 


May  '89, 12. 


Small  V.  Small. 


June  4,  1889. 


Married  Persons*  Property  Act  of  June  8,  1887 
—  Wife's  right  to  sue  husband  in  her  own  name 
— Interpretation  of  statutes, 

Seotion  4  of  the  Act  of  Jane  8,  1887  (P.  L.  832), 
which  provides :  "  Hushand  and  wife  shall  have  the 
same  civil  remedies  upon  ooatracts  in  their  own  name 
and  right  against  all  perfeons,  for  the  protection  and 
reeoveigr  of  their  s^Mtfatte  property,  as  unyiarried  per- 
sons,'' does  not  authoriie  a  wife  to  bring  suit  against 
her  husband  in  her  own  name. 

While  this  language  is  broad  enough  to  inolnde 
suits  by  the  husband  and  wtfe  against  each  other,  yet 
it  must  be  construed  with  the  other  sections  of  the  Aot. 
No  stagle  sentence,  even  though  it  form' a  separate  seo- 
tion ^  a  statute,  must  be  construed  apart  from  the 
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ooBtezt,  w  wIUmmU  r«gard  to  the  sobjeot-mAtter  aild 
the  general  porpoee  Bought  to  be  aeoompUshed. 

A  radical  change  in  the  pcdieyof  the  law  should  »ot 
rest  on  inference  or  impUoatieo  .  fron  general  worda, 
but  should  appear  bj  the  explicit  and  unquestionable 
mandate  of  the  Legislature.  The  change,  if  made, 
should  be  made  in  such  form  as  to  guard  against  the 
poBsibilities  of  Injustice  in  regard  to  past  transac- 
tions. 

Error  to  the  Commoii  Pleas  of  FrankUn 
CouDty. 

Aseumpeitf  by  Lawina  Small  against  David 
W.  Small  her  husband,  to  reoover  certain  moneya 
received  by  said  David  W.  Small  to  ber  ase* 

The  plaintifr  set  forth  in  her  statement  thai 
her  husband,  David  W.  Small,  had  received  eer* 
tain  ooooeys,  about  $2200,  coming  to  plaintiff 
from  her  father*s  estate ;  that  he  had  often  been 
requested  to  pay  the  same  to  plaintiff,  but  refused 
so  to  do,  whereupon  she  brought  suit,  claiming  in* 
terest  f^m  September,  1882.  Defendant  pleaded 
that  tlie  plaintiff  was  the.  lawful  wife  of  defendant^ 
and,  therefore,  not  entided  thus  to  bring  suit.  To 
this  plea  plain^ff  demurred,  and  the  demurrer 
was  sustained  by  the  Court* 

At  the  trial  it  appeared  that  plaintiff  was  mar-* 
ried  to  defendant  in  the  year  1844^ and  had  lived 
with  him  as  his  wife  up  to  the  time  of  bringing 
suit  That  her  husband  had  received  the  money 
saed  for,  as  her  portion  of  her  Auber's  estate, 
about  the  year  1856,  and  had  never  paid  the 
same  to  her. 

Defendant  presented  the  following  points  »— 

(1)  The  Court  is  respectfully  requested  to  in- 
struct the  jury  that  it  being  admitted  in  evidence 
that  this  plaintiff  and  defendant  are  husband  and 
wife,  that  they  were  married  many  years  ago,  and 
lievd  together  as  man  and  wife  from  the  ^te  of 
their  marriage  until  the  bringing  of  this  action, 
then  this  aetion  cannot  be  maintained,  and  the 
verdict  must  be  for  the  defendant.  Be/used. 
(Second  assignment  of  error.) 

(2)  There  being  no  evidence  in  this  case  of 
any  promise  by  the  defendant  to  repay  the 
moneys  of  the  plaintiff  received  by  him,  there 
can  be  no  recovery.  Refu$ed.  (Third  assign- 
ment of  error.) 

Verdict  for  plaintiff  for  $2200,  and  judgment 
thereon,  whereupon  defendant  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in 
sustaining  plaintiff's  demurrer  to  defendant's 
plea,  and  the  answers  to  the  above  points. 

F.  M.  KimmeU  and  r.  Mush  Giliam,  for  plain, 
tiff  in  error. 

Alexander  SfewartBnd  0.  O^  Bowers f  for  de* 
fendant  in  error. 

October  7,  1889,  The  Court.  The  single 
question  preaented  is  whether  the  Act  of  June 
3,  1887  (P.  L.  332),  known  as  the  Married 


Persona'  Property  Act,  authorizes  a  wife  to  sue 
her  husband  directly  and  in  her  own  name  for 
money  received  by  him  from  her  separate  estate. 

Seetion  4  of  the  Act  reads :  '^  Husband  and 
wife  shall  have  the  same  civil  remedies  upon  eon- 
tracts  in  their  own  name  and  right  against  ail 
peraon8,/or  the  protection  and  recovery  of  their 
separate  property,  as^unnmrried  persons." 

This  language  is  general  and  unlimited.  It 
makes  no  exception  of  actions  against  each  other, 
and,  taken  bj  ilself,  its  natural  meaning  is,  per- 
haps, broad  enough  to  inclnde  them  without 
straining.  But  no  rale  of  judieial  interpretation 
is  wiser  or  better  settled  than  that  which  pro- 
hibits the  taking  of  a  single  sentence,  even 
though  it  form  a  separate  section  of  a  slatute, 
and  construing  it  apart. from  the.  context  or  with- 
out regard  to  the  subject-matter  and  the  general 
pvrpose  sought  to  be  accomplished.  The  present 
Aet  gives  notable  warning  of  the  danger  of  such 
a  course.  Tiioogh  not  lopg,  it  is  extremely  in- 
tricate and  confused  if  not  contradictory.  The 
first  two  seetione  make  the  same  general  grant 
at  least  four  times,  and  each  time  withsueh  vari- 
ation that  though  the  general  poiposeis  clear, 
very  difficult  questions  may  be  raised  as  to  the 
exact  limits  of  the  powers  conferred.  Section  8 
then  prooeeds  to  grant  certain  specific  powers, 
all  of  whidi,  except  for  the  doubt  raised  by  this 
section  itself,  are  clearly  conferred  by  parts  of 
the  language  of  the  preoeding  sections.  It  is  a 
striking  examf^  of  what  is  not  infrequent  in 
legislation,  fuid  the  avoidance  of  which  I  may 
say  in  passing  is  by  no  means  the  least  difficult 
of  judicial  accompltshmeatsy  the  desire  to  enforce 
and  emphasise  the  intention  leading  to  a^  second 
expression  which  tends  to  becloud  the  first. 
Next  is  the  4th  section,  with  which  we  are  imme- 
diately eoncemed*  Like  the  preceding  section, 
it  seems  to  be  the  product  of  a  desire  to  empha- 
size a  grant  ahready  abundantly  implied  in  the 
control  over  property,  **>  with  aH.  the  rights  and 
liabilities  incident  thereto"  of  the  first  seetion, 
and  expressly  given  in  the  eapaoity  to  sue  and 
be  soed  provided  by  the  second*  Can  it  be 
fairly  constmed  to  mean  more  than  thia?  The 
general  purpose  of  the  Aot  is  clear  enough.  It 
is  to  give  married  women  the  same  freedom  of 
ownenhip,  eontrol,  and  disposition  of  their  pro- 
perty and  earnings,  and  the  rights  and  remedies 
ineidenft  thereto,  that  men  have  over  theirs.  It 
accordingly  confers  apon  them  the  Absolute  power 
of  disposition  of  their  personal  property,  but  re- 
quires the  joining  of  the  bosband  in  the  mort- 
gage or  oonveyanea  of  real  estate.  The  rights 
of  aetion  conferred  by  implicatian  ia  section  one, 
as  already  said,  or  expressly  in  the  later  sections, 
are  given  as  meaoaof  maintaining  the  righu  of 
proper^  eonferrod  by  the  seotiona  themselves* 
and  there  ia  nowhere  any  indication  of  a  purpose 


Digitized  by 


Google 


454 


WEEKLY  NOTES  Of  CASES, 


to  extend  them  beyond  their  character  as  a  neces- 
sary incident  for  that  purpose.  Still  less  is  there 
any  indication  of  a  purpose  to  extend  the  rights 
or  powers  of  the  husband,  which  a  right  to  sue 
the  wife  onder  the  construction  of  section  4  con- 
tended for  would  certainly  do. 

If  we  look  not  only  at  the  general  intent  of 
the  Act,  but  more  closely  at  the  language  used, 
we  are  led  to  the  same  result.  The  purpose  is 
not  only  expressed  broadly  in  apt  language  once^ 
but  is  repeated  and  reiterated  with  sQperabun- 
dant  caution.  In  this  varied  and  detailed  con* 
sideration  it  is  impossible  to  suppose  that  so  im- 
portant a  branch  of  the  subject  as  the  right  of 
action  between  husband  and  wife  should  not  have 
been  thought  of,  or  being  thought  of  should  not 
have  been  granted  in  unequivocal  terms  if  in- 
tended to  be  granted  at  all.  To  legislators,  versed 
in  the  principles  of  the  common  law,  it  would  im- 
mediately suggest  itself  as  a  distinct  and  momen- 
tous departure  from  the  legal  p<dicy  of  centuries, 
which  ordinary  phraseology,  however  general, 
would  not  commonly  be  understood  to  intend, 
and  it  is  inconceivable  that  under  such  circum- 
stances it  should  be  granted  obscurely  and  by 
implication.  As  said  by  Woodward,  J.,  in 
Bitter  v.  Ritter,  (31  Penna.  898), '« if  the  Legis- 
lature meant  that  such  actions  as  the  present 
should  be  sustained,  they  had  command  of  a 
very  copious  language  in  which  to  express  their 
will.**  The  Acts  of  April  11,  1856  (P.  L.  815), 
and  June  11, 1879  (P.  L.  126),  make  provisions 
for  actions  by  the  wife  against  the  husband  in 
cases  of  desertion,  or  neglect  or  refusal  to  support, 
and  we  conclude  that  the  Legislature  thought 
this  remedy  ample  without  extending  it  to  suits 
between  parties  living  amicably  together  in  the 
marital  relation. 

This  view  is  confirmed  almost  to  a  demonstra- 
tion by  the  legislative  history  of  the  Act  of  1887. 
The  fourth  section  follows  closely  the  English 
Married  Women's  Property  Act  of  1882  (45  and 
46  Vict.,  c.  75,  Law  Rep.  Statutes,  1882,  p.  458), 
and,  as  originally  introduced  into  the  Senate, 
it  provided,  as  that  Act  does,  that  ^^  husband  and 
wife  shall  have  the  same  civil  remedies  upon 
contracts  in  their  own  name  and  right  against  all 
persons,  including  each  other,**  etc.  (Legislative 
Record,  1887,  p.  896.)  This  specific  provision 
which  put  the  change  in  the  previous  law  into 
that  precise,  definite,  and  unquestionable  form 
which  its  importance  demanded,  was  struck  out, 
and  the  section  passed  without  it.  The  inference 
from  this  action  is  irresistible,  that  the  Legisla- 
ture did  not  intend  that  actions  between  husband 
and  wife  while  living  together  should  be  author- 
ized. 

It  is  argued  that  as  the  language  is  the  same 
with  respect  to  both  husband  and  wife,  it  must 
author!^  both  or  neither  to  sue  the  ether,  and. 


therefore,  if  it  does  not  authorize  the  hiisband  to 
sue  the  wife,  we  shall  have  the  absurd  result  that 
the  Legislature  has  solemnly  conferred  open  a 
married  man  the  same  right  to  sue  strangers  that 
an  unmarried  man  possesses.  This  is  not  with- 
out plausibility  and,  if  the  section  stood  alone, 
would  be  of  m«ch  fcM-oe.  But  taken  in  its  con- 
nection, it  is  an  additional  Hnk  in  the  argument 
that  the  husband's  rights,  except  as  involved  in 
the  regulati<m  of  his  wife's,  were  not  intended  to 
be  affected  at  all.  The  same  may  be  said  of  the 
phrase  ^  their  separate  property"  in  the  same 
section.  What  is  a  husbimd's  separate  property  ? 
In  the  language  of  the  law,  such  a  phrase  is  as 
absurd  as  the  result  pictured  in  the  arganent  re- 
ferred to.  In  truth  the  real  explanation  of  both 
phrases,  entirely  unsuitable  as  they  stand,  is  the 
failure  to  notice  the  effect  of  striking  ont  the 
words  '^  including  each  other"  contained  in  the 
Act  as  originally  introduced.  With  these  words 
left  in,  the  absurdity  as  to  suits  by  the  husband 
disappears,  and  the  phrase  ^^  separate  property/' 
though  not  elegant  as  to  legal  style,  is  clear  and 
definite  in  its  meaning. 

There  are  several  other  changes  from  the  first 
draft  to  the  Act  as  finally  pae»ed,  such  as  the 
striking  out  of  sect.  8  of  the  power  to  convey 
real  estates  without  the  husband  joining,  and  the 
attaching  of  a  proviso  to  the  contrary  to  section 
one,  etc.,  which  indicate  that  the  Act  as  origi- 
nally introduced  was  much  more  radical  in  its 
changes  than  the  Legislature  was  willing  to  pass, 
and  we  think  it  dear  that  the  authority  to  sue 
each  other  was  one  of  the  proposed  changes 
which  were  refbsed  a  sanction. 

One  further  consideration  which  may  be  ad- 
verted to  is  the  hardship  and  injustice  which 
might  arise  as  to  past  matters  by  the  grant  of  a 
universal  and  unrestricted  right  to  sue  upon  a 
claim  which  the  defendant  may  have  had  no  rea- 
son to  expect  or  foresee.  The  present  case  aflbrds 
a  striking  example  of  these  dangers.  Of  course, 
I  do  not  speak  of  the  moral  merits  of  the  case, 
for  of  these  I  know  nothing,  but  of  the  legal  pos- 
sibilities. The  husband  received  this  money 
aboi|t  1856.  There  is  no  claim  that  he  re- 
ceived it  against  the  wife's  will,  nor  any  evidence 
that  it  was  not  used  for  their  mutual  benefit  in 
the  support  of  the  family.  Thirty  years  after  it 
has  been  thus  spent,  preeumablv  with  her  entire 
approval,  a  difierence  or  quarru  occurs,  and  the 
wife  sues  to  recover  the  money.  Ko  promise  to 
pay  is  proved  or  pretended.  The  plaintiff  rests 
on  the  presumption  that  her  husband  received  it 
as  trustee  for  her,  and  as  her  eouned  truly  say, 
*^  the  burden  is  upon  him  to  prove  the  contrary." 
Tet  the  very  same  Legislature  that  is  claimed  to 
have  put  this  action  and  its  consequent  borden 
upon  him,  in  a  most  ably  drafted  and  elaborately 
considered  statute  on  the  competency  of  witnesses, 
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expreselj  denied  him  the  right  of  testifying  that 
the  money  was  given  to  him  by  her,  or  that  he 
spent  it  at  her  direction.  Thig,  of  course,  it  a 
legislative  rather  than  a  judicial  argument,  but  it 
adds  force  to  the  considerations  which  induce  the 
Court  to  say  now,  as  it  has  said  with  marked 
emphasis  heretofore,  that  so  great  a  change  in  the 
policy  of  the  law,  upon  a  subject  that  may  come 
home  to  every  householder  in  the  Commonwealth, 
should  not  rest  on  inference,  or  implication  from 
general  words,  but  should  appear  by  the  explicit 
and  unquestionable  mandate  of  the  Legislature, 
and  when  the  change  is  made,  if  at  all,  it  should 
be  done  in  such  form  as  to  guard  against  the  pos- 
sibilities of  injustice  in  regard  to  past  transactions 
such  as  are  suggested  in  the  present  case. 

Judgment  reversed. 

Opinion  by.MiTCHSLL,  J.  h.  s.  p.  n. 


JaD.  '89,  283.  April  9, 1889. 

Schuylkill  River  East  Side  Railroad  Com- 

paoy  V.  Stocker  et  al. 

Railroad  companiet — Land  damages — Measure 
of — Evidence  as  to  value — Experts  and  ex^ 
peri  testimony — Jury — Rights  of  to  hooks  and 
papers. 

Id  a  prooeediDg  to  reoover  damages  for  land  taken 
by  a  railroad  oompanj  under  the  right  of  eminent 
domain,  the  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  whole  property  before 
and  after  the  building  of  the  railroad,  and  therefore  a 
witness,  who  has  proved  his  acquaintance  with  the 
property,  and  that  he  is  qualified  to  testify  as  an  ex- 
pert as  to  its  value,  must  testify  as  u>  the  value  of  the 
whole  property  befbre  and  after  the  building  of  the 
railroad,  and  not  as  to  the  value  of  a  part  thereof, 
though  he  states  as  his  opinion  that  that  part  of  the 
property  omitted  In  his  yalnation  would  not  be  affected 
by  the  railroad  in  question. 

While  in  a  proceeding  to  recover  damages  for  land 
taken  'by  a  railroad  company  under  the  right  of 
eminent  domain,  a  witness  as  to  the  value  of  the  land 
may  consider  and  estimate  in  forming  his  opinion  the 
possible  uses  of  the  ground,  and  the  Jury  may  do  the 
same,  yet  in  determining  the  damage  to  city  real 
estate,  containing  about  eighty-four  acres,  evidence  as 
to  improvements  upon  a  square  of  ground,  eight 
squares  away  from  the  land  in  question,  is  too  remote 
to  base  any  proper  and  legitimate  inference  as  to  im- 
prevements  on  the  land  in  question,  and  is  therefore 
inadmissible. 

Penn*.  Schuylkill  Valley  B.  B.  Co.  ».  Cleary  (23 
Wbsklt  Notm,  629)  followed. 

In  a  proceeding  to  reoover  damages  for  land  taken 
by  a  railroad  company  under  the  right  of  eminent 
domain,  a  sewing-machine  agent  who  has  charge  of 
neighboring  real  estate,  but  does  not  testify  to  any 
other  basis  for  his  knowledge  of  the  value  of  the  land 
in  that  neighborhood,  is  incompetent  to  testify  as  to 
the  general  market  value  of  the  land  in  disputs. 


When  in  a  proceeding  to  recover  damages  for  land 
taken  by  a  railroad  company  under  the  right  of 
eminent  domain,  the  assessments  for  taxation  of  the 
owner's  land  have  been  admitted  in  evidence,  ifr  is  not 
error  for  the  Court,  having  charged  the  Jury  to  consider 
these  assessments  for  what  they  were  worth,  to  further 
charge  them  that  there  is  no  principle  of  law  which 
makes  these  assessments  evidence  to  determine  the 
value  of  the  ground  between  the  owners  thereof  and 
the  railroad  company. 

When  in  the  above  proceeding  it  appears  that  streets 
have  been  plotted  over  the  land  in  question,  but  not 
opened,  the  Jury  should  not  consider  the  streets  as 
opened  streets,  but  may  consider  the  value  of  the  laud 
as  affected  by  the  consideration  that  city  streets  were 
plotted  upon  it,  and  might  some  day  be  opened. 

While  in  the  above  proceeding  an  affidavit  made  by 
the  owner  of  the  land  to  secure  a  reduction  in  the  as- 
sessed value  of  his  property,  is  admissible  in  evidence 
and  may  be  read  to  the  Jury,  the  Jury  may  not,  on 
retiring  to  determine  their  verdict,  take  said  affidavit 
out  with  them  to  the  Jury-room. 

Error  to  tbe  Common 'Pleas  No.  4,  of  Phila- 
delphia County. 

Appeal  of  Anthony  R.  Stocker,  for  himself, 
Mary  K.  Stocker,  L.  Caroline  Elbert,  Anthony 
E.  Stocker,  Mary  K.  Stocker,  Emily  H.  Stocker, 
executors  of  Anna  Maria  Stocker ;  Anthony  E. 
Stocker,  Laurette  T.  Coxe,  and  Alfred  T.  Coxe, 
in  right  of  said  Laurette  T.  Coxe ;  Martine  D. 
French  and  Louis  E.  French,  in  right  of  said 
Martine ;  Emily  H.  Stocker,  the  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting 
Annuities,  trustees  of  Louis  T.  Stocker,  from  an 
award  made  by  a  jury  of  viewers,  appointed  on 
the  petition  of  the  Schuylkill  River  East  Side 
Railroad  Company,  to  assess  damages  for  the 
petitioner's  entry  upon  and  occupation  of  the  land 
of  Anthony  E.  Stocker  et  cU,^  in  the  Twenty-sixth 
Ward  of  the  city  of  Philadelphia. 

At  the  trial,  before  Willson,  J.,  the  following 
facts  appeared  :  The  defendant  having  taken  cer- 
tain land  of  said  Anthony  E.  Stocker  et  al,  in  the 
construction  of  its  railroad,  the  viewers  appointed 
to  assess  the  damages  therefpr  awarded  the 
owners  the  sum  of  $7098.  From  this  award  the 
plaintiffs  took  this  appeal,  the  sole  question  at 
issue  being  the  amount  of  these  damages.  The 
plaintiffs'  property  contained  about  eighty-four 
acres. 

To  prove  their  damages  the  plaintiffs  offered 
Nathaniel  E.  Janney  to  testify  as  an  expert  there- 
upon. His  qualifications  and  testimony  are  set 
forth  at  length  in  the  opinion  of  the  Supreme 
Court,  infra.  His  testimony  was  objected  to. 
Objection  overruled  and  evidence  admitted. 
Exception.  (First,  second,  and  third  assignments 
of  error.) 

The  plaintiffs  also  offered  one  Andrew  Miller 
as  a  witness  who  testified  as  follows : — 

By  Mr,  Hart:  Q,  Where  do  you  live?  A, 
1322  Tasker  Street.     Q.  What  is  your  business  ? 
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A.  I  have  been  engaged  until  the  laat  week  in 
the  flour  and  feed  business,  and  building;  but  I 
have  retired  from  the  flour  business.  Q,  Have 
you  biiilt  and  purchased  property  in  the  vicinity 
of  the  Stock er  property  ?  A.  ?Jo,sir.  Q.  Where 
have  you  purcliased  property  in  the  southern 
portion  of  the  city?  A,  I  bought  a  square  of 
ground  running  from  Tasker  to  Morris,  and  from 
Sixteenth  to  Seventeenth.  Q,  That  \»  the  square 
that  Mr.  Janney  spoke  of  as  having  cost  $50,000. 
A.  Yes,  sir.  Q.  When  you  bought  that  property 
what  was  its  character?  A.  It  was  all  a  lot. 
Only  Sixteenth  Street  was  opened  through  it. 
The  balance  was  a  flat  lot — no  streets.  Q.  How 
far  was  Sixteenth  Street  opened  at  that  time  ? 
A.  Down  to  Passyunk  Avenue.  Q.  How  did 
you  develop  that  lot  ?  A,  1  opened  Chadwick 
Street  first  and  built.     (Objected  to.) 

Afr.  Hart:  I  desire  to  show  exactly  what  the 
character  of  improvement  is  in  that  vicinity, 
what  has  been  done  there,  the  time  tiiat  it  has 
taken  to  do  it ;  and  from  that  to  show  exactly 
what  the  development  will  be  towards  this  pro- 
perty. 

Mr.  Addicts:  This  is  eight  squares  north  of 
this  property. 

The  Court  :  I  do  not  understand  the  exact 
purpose  of  the  offer. 

Afr,  Hart:  There  has  been  in  evidence  here 
a  purchase  of  property  to  the  north  of  the  Stocker 
lot.  We  desire  to  show  what  the  development  of 
that  particular  section  of  the  city  is,  so  that  it 
may  go  to  the  jury  for  what  it  is  worth  for  them 
to  consider  in  saying  whether  this  property  is 
coming  into  the  market  or  not.  If,  for  instance, 
we  can  show  that  on  this  lot  there  was  a  character 
of  buildings  erected  which  was  an  improving  char- 
acteristic of  the  neighborhood,  that  would  go  to 
the  jury  with  one  force.  If,  on  the  contrary,  we 
show  that  on  that  particular  lot  there  was  a  char- 
acter of  buildings  going  up  detrimental  to  it,  from 
that  they  might  draw  other  conclusions ;  and  as 
this  man  has  testified  to  this  purchase  and  this 
development,  and  Mr.  Janney  has  testified  to  it 
and  given  that  as  part  of  the  basis  upon  which  he 
formed  his  opinion,  I  now  want  to  know  from  the 
man  who  actually  did  the  thing  whether  or  not 
Mr.  Janney  is  right  in  using  that  as  a  basis  of 
fixing  his  value* 

The  Court:  What  is  the  fact  that  you  pro* 
pose  to  prove  ? 

Mr,  Hart :  I  want  to  show  what  he  did  there — 
what  character  of  houses  he  built,  and  what  the 
character  of  improvement  is  in  that  particular 
neighborhood,  and  their  extent,  and  that  it  is 
going  down  further  now  below  him^ 

Objected  to.   Objection  overruled.   Exception. 

The  witness  then  testified  as  to  improvements 
made  there  as  stated  in  the  opinion  of  the  Su- 


preme Court,  infra,  (Fourth  assignment  of 
error.) 

The  defendant  offered  in  evidence  the  assess- 
ments of  the  plaintifis'  lands  for  tlie  years  1884, 
1887,  and  1888.  Objected  to.  Objection  sus- 
tained, and  evidence  rejected.  Exception.  (Fifth, 
sixth,  and  seventh  assignments  of  error.) 

The  defendant  then  offered  Robert  E.  Peter- 
son as  a  witness,  who,  having  testified  that  he 
was  a  sewing-machine  agent,  and  had  charge 
of  the  Bouvier  estate,  containing  about  one 
hundred  acres,  and  situated  near  the  Stocker 
property,  was  then  asked :  Q.  Can  you  state  froia 
your  knowledge,,  from  having  charge  of  that 
property  and  negotiating  for  its  sale,  what  the 
general  market  value  of  such  land  was  in  that 
neighborhood,  including  the  Stocker  property,  in 
1885,  before  the  Schuylkill  River  East  Side 
Railroad  Company  constructed  its  line?  Ob- 
jected to.  Objection  sustained,  and  evidence 
rejected.  Exception.  (Eighth  assignment  of 
error.) 

The  defendant  requested  the  Court  to  charge, 
inter  cUia^  as  follows : — 

(5)  The  jury  in  this  case  should  not  treat  the 
plotted  streets  on  the  Stocker  farm  as  opened 
streets  or  as  city  streets  in  determining  the  valae 
of  the  property,  as  such  streets  might  at  any  time 
be  changed  as  to  their  direction,  width  or  grades, 
by  the  municipal  authorities,  and  would  require 
the  making  of  extensive  municipal  improvements 
before  they  could  be  made  available.  Bat  the 
jury  are  to  consider  the  value  of  the  Stocker  farm 
before  the  taking  by  the  railroad  company,  with 
reference  to  tlie  streets  or  roads  actually  opened 
through,  to,  or  along  the  Stocker  farm,  as  well 
as  the  physical  oharaoteristics  of  said  farm,  in 
determining  its  value  in  1885. 

Answer.  I  do  not  affirm  that  point  as  it  is 
stated.  .  I  have  already  instructed  you  upon  that 
subject,  as  I  believe,  correctly.  You  are  to  take 
the  ground  just  as  it  was  at  the  time  when  this 
road  went  through  it.  So  far  as  the  streets  were 
actually  plotted  at  that  time,  if  the  grades  then 
laid  affected  the  market  value  of  that  ground, 
then  you  are  entitled  to  consider  them.  Whether 
or  not  there  will  be  any  changes  such  as  the  city 
might  make,  you  have  no  knowledge.  Theae 
matters  could  only  affect  the  opinions  of  persons 
who  were  called  to  testify  as  to  the  value  of  the 
ground,  as  they  existed,  as  they  were  apparent 
to  anybody  familiar  with  the  ground,  and  to  that 
extent  they  might  have  had  something  to  do 
with  determining  what  a  proper  estimate  should 
be.     (Eleventh  assignment  of  error.) 

(6)  The  fact  that  the  entire  property  of  eighty* 
four  acres  was  assessed  in  1885  at  $40,000  should 
be  considered  by  the  jury  in  fixing  its  fair  market 
value.     The  law  requires  that  the  assessment 
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sIihH  as  iHfariy  as  possible  represent  the  price 
that  a  property  would  bring  at  a  fair  public  sale 
afWr  due  notice.  Answer,  I  have  already  said 
to  you  what  I  have  to  say  on  the  subject  of  as- 
sessments. Subject  to  what  I  have  said,  I  affirm 
that  |M>int.     (Twelfth  assignment  of  error.) 

(7)  In  considering  the  assessed  value  of  $40,- 
0(»0  of  1885,  and  its  relation  to  the  real  or 
market  value  of  the  property,  the  jury  are  enti- 
tled to  consider  that  the  assessment  of  1884  was 
also  $40,000,  and  that  it  was  made  after  an  ap- 
plication for  abatement,  supported  by  an  affidavit 
of  Anthony  £.  Stocker,  as  executor  of  the  estate 
of  Caroline  Stocker,  deceased.  Answer.  Subject 
to  the  instructions  whicli  I  have  already  given 
you  upon  the  effect  of  the  assessed  valuation,  I 
affirm  that.     (Thirteenth  assignment  pf  error.) 

The  Court  charged  the  jnry,  inter  cdiay  as  fbl- 
lows  :— 

"There  is  property,  if  I  remember  rightly, 
which  Mr.  Sylvester  said  he  represented,  which 
is  still  nearer  than  that  I  had  in  mind,  in 
the  neighborhood  of  Moore  Street,  property  be- 
k>nging  to  the  Freeman  estate,  upon  which  he 
put  a  large  value.  If  he  has  correctly  represented 
the  value  of  that  property,  then  you  may  think 
that  the  value  of  this  property  would  be  larger 
than  that  put  upon  it  by  some  of  the  defendant's 
witnesses."     (Ninth  assignment  of  error.) 

**  There  has  been  evidence  introduced  into  the 
case  on  the  subject  of  assessed  value  of  this  pro- 
perty.  I  do  not  propose  to  deal  with  this  subject 
at  any  length.  The  evidence  was  produced  withr 
out  objection  and  therefore  it  is  evidence  proper 
for  you  to  consider.  Personally,  I  do  not  con- 
sider that  the  estimate  put  upon  the  ground  by  the 
assessors  of  the  city,  confirmed  by  the  board  of 
revision  of  taxes,  is  evidence  as  between  the  dif- 
ferent owners  of  the  ground,  or  as  between  the 
owner  of  the  ground  and  the  railroad  company, 
to  determine  the  value  of  that  ground.  The  as- 
sessor might  be  called  for  the  purpose  of  express- 
ing his  opinion,  but  I  do  not  know  any  principle 
of  law  which  makes  the  opinion  when  put  in  the 
form  of  an  assessment  upon  the  records  of  the  city, 
calling  them  records  perhaps  somewhat  loosely, 
evidence  between  third  parties  in  a  controversy  of 
this  character.  The  evidence  has  come  into  the 
case  and  it  is  matter  for  yon  to  consider  in  con- 
Dection  with  all  the  other  evidence  in  the  case,  in 
arriving  at  your  own  independent  judgment  as  to 
what  the  value  of  the  ground  taken  was,  and  as 
to  the  effect  of  that  taking  jipon  the  entire  tract 
from  which  it  was  taken."  (Tenth  assignment 
of  error.) 

At  the  conclusion  of  the  charge  the  defendant 
proposed  to  hand  to  the  jury,  inter  alia,  the  ori- 
ginal affidavit  of  Anthony  £.  Stocker,  for  abate- 
ment of  assessed  value  of  the  Stocker  property, 
or  a  copy  of  it.     This  affidavit  had  been  put  in 


evidence  and  read  to  the  jury,  but  the  Court  refused 
to  allow  the  jury  to  take  either  out  with  them. 
(Fourteenth  assignment  of  error.) 

Verdict  for  the  plaintiffs  for  $14,512.50,  and 
judgment  thereon.  Whereupon  the  defendant 
took  this  writ  assigning  for  error  the  admission 
and  rejection  of  testimony,  the  answers  to  points, 
the  charge  of  the  Court,  and  the  refusal  to  allow 
the  paper  to  be  taken  out  by  the  jury,  as  above  set 
forth. 

William  ff.  Addicls  {Lewis  (7.  Cassidy  with 
him),  for  the  plaintiff  in  error. 

John  G.  Johnson  (^Gavin  W,  Hart  with  him), 
for  the  defendants  in  error. 

October  7, 1889.  The  Court.  The  witness, 
Nathaniel  £.  Janney,  was  examined  on  behalf 
of  the  plaintiffs  to  prove  the  amount  of  damage 
done  to  the  land  of  the  plaintiffs,  by  reason  of  the 
location  and  construction  of  the  defendant's  rail- 
road upon  and  through  it.  The  entire  property 
is  a  tract  of  unimproved  land,  containing  about 
eighty-four  acres,  lying  in  the  southern  part  of 
Philadelphia.  Oregon  Avenue  and  Moyamensing 
Avenue  are  streets  plotted,  but  the  former  not 
opened,  traversing  the  tract  east  and  west  and 
paralleled  to  each  other.  The  whole  tract  is  con- 
tinuous and  extends  north  of  Oregon  Avenue  and 
south  of  Moyamensing  Avenue.  The  railroad  is 
laid  upon  Oregon  Avenue,  running  aci'oss  the 
tract,  and  takes  about  one  and  seven-tenths  acres. 
No  streets  are  opened  on  the  tract  except  Moya- 
mensing Avenue,  which  was  an  old  country  road 
recognized  on  the  public  plans.  The  property  ex- 
tended about  five  or  six  squares  north  and  south  of 
Oregon  Avenue.  Mr.  Janney  being  interrogated 
as  to  his  acquaintance  with  the  property  said  that 
he  had  visited  it  for  the  purpose  of  ascertaining 
its  value  in  the  early  part  of  1887.  He  said  he 
looked  over  the  property  fully  except  the  portion 
south  of  Moyamensing  Avenue,  he  did  not  go 
into  that ;  he  had  been  familiar  with  it  from  pass- 
ing along  the  avenue  but  not  at  this  time.  He 
made  inquiry  as  to  the  selling  price  of  several 
properties  at  a  distance  of  one  to  two  miles  from 
the  Stocker  farm.  He  was  then  asked  to  state  at 
what  figure  he  valued  the  ground  along  Oregon 
Avenue,  along  the  line  upon  which  the  railroad 
was  built.  To  this  objection  was  miade,  but  the 
question  was  admitted  under  exception,  and  the 
witness  proceeded  to  testify  that  he  valued  the 
ground  on  Oregon  Avenue  at  $5000  per  acre. 
He  was  then  asked  to  value  the  part  of  the  tract 
north  of  Oregon  Avenue,  when,  after  replying 
that  he  had  just  fixed  in  his  mind  the  value  of 
that  general  piece,  he  was  asked  to  state  its  value 
in  December,  1885,  to  which  he  replied,  t^t  in 
his  judgment  there  was  no  material  difference  in 
value  between  1885  and  the  time  he  examined  it, 
which  was  in  1887.    This  evidence  was  objected 
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to  and  admitted  under  exception.  The  further 
examination  of  the  witness  developed  the  fact 
that  the  land  along  Oregon  Arenue  consisted  of 
two  pieces^  dhe  north  of  the  avenue  containing  a 
little  over  thirteen  acres,  and  the  other  south, 
about  eighteen  acres,  and  these  two  pieces  the 
witness  valued  at  $5000  per  acre.  He  was  then 
asked  to  describe  the  effect  of  building  the  road 
upon  these  two  pieces,  which  being  objected  to 
on  the  ground  that  the  witness  must  testiij  as  to 
the  effect  upon  the  whole  property,  the  objection 
Was  overruled,  it  being  stated  by  counsel  that  the 
question  would  be  followed  by  asking  the  witness 
as  to  his  judgment  of  the  offset  upon  the  entire 
property — exception  was  taken  by  the  defendant 
and  t  he  witness  then  testified  that  the  effect  was 
to  depreciate  the  whole  of  the  property  immedi- 
ately north  and  south  of  Oregon  Avenue,  contain- 
ing together,  thirty-one  and  eight-tenths  acres, 
twenty  per  cent,  of  its  value,  which  with  the  ground 
taken  amounted  to  $40,270.  He  next  answered 
that  he  thought  the  railroad  would  not  affect  the 
value  of  the  part  below  Moyamensing  Avenue 
one  way  or  the  other.  On  cross-examination  he 
was  asked:  ^*  Q.  Give  the  value  of  the  entire 
Stocker  farm  prior  to  December,  1885?  A.  I 
have  never  made  any  calculation  of  the  value  of 
that  portion  of  the  farm  south  of  Moyamensing 
Avenue  for  the  reason  that  I  gave  a  moment  ago. 
I  did  not  consider  lodging  at  it  that  that  piece  of 
ground  was  affected  materially  one  way  or  the 
other  by  the  presence  of  the  road.  I  took  the 
ground  that  I  supposed  to  be  affected,  which,  ac- 
cording to  the  plan  submitted  to  me,  contained 
about  thirty-two  acres,  thirty-one  and  eight-tenths 
acres.  Q.  What  are  these  thirty-one  acres 
worth  ?  A.  I  supposed  they  were  worth  $5000 
an  acre.  Q,  Down  to  the  line  of  Pennsylvania 
railroad  or  beyond  it?  ^.  To  Moyamensing 
Avenue  is  my  line.  Q.  No ;  I  mean  the  prop- 
erty to  the  south.  A.  Aal  say,  I  made  no  esti- 
mate of  value  upon  it  at  all.  Looking  over  it  I 
considered  that  the  only  parts  of  the  estate  that 
were  affected  by  that,  either  injuriously  or  bene- 
ficially, were  the  pieces  running  from  the  north- 
em  limit  to  Moyamensing  Avenue.  The  other  I 
made  no  estimate  of.  Q.  Can  you  not  give  me 
the  value  of  the  Stocker  farm  below  Moyamen- 
sing Avenue  in  1885  ?  A.  No,  sir ;  1  am  not 
prepared  at  once  to  give  you  any  figure  upon 
that.  Q.  Have  you  never  looked  at  it  ?  A,  Oh, 
yes;  1  have  seen  it  frequently.  Q.  There  is 
part  of  it  where  the  Pennsylvania  Railroad  runs 
through  for  four  or  five  squares  ?  A.  Tes,  sir. 
Q.  That  part  of  it  that  lies  along  Broad  Street? 
A,  Yes,  sir.  Q,  What  is  your  valuation  for  that  ? 
A,  1  have  never  fixed  any  valuation  on  that  at 
all.  Q.  You  have  never  valued  the  entire  prop- 
erty of  the  Stocker  estate  before  this  Schuylkill 
Biver  East  Side  Bailroad  was  located  over  it  ? 


A.  No,  sir ;  not  the  entire  tract,  for  the  reason 
that  I  gave.''  He  further  said  that  he  valued 
the  two  pieces  on  Oregon  Avenue  in  December, 
1885,  at  $5000  an  acre,  and  after  the  road  was 
built  at  $4000  tin  acre,  and  that  he  did  not  take 
into  account  in  any  way  the  piece  south  oi  Moya- 
mensing Avenue,  except  that  he  satisfied  himself 
the  railroad  did  not  afiect  it  one  way  or  the  other 
It  will  be  seen  that  this  witness,  having  testi- 
fied that  he  did  not  visit  the  farm  for  the  purpose 
of  judging  its  value  until  in  the  spring  of  1887,  and 
had  only  seen,  in  passing,  the  part  of  it  south  of 
Moyamensing  Avenue,  was  permitted  to,  and  did 
testify,  that  he  had  valued  a  part  of  the  farm  only, 
containing  about  thirty-two  acres,  that  he  had 
not  valued  the  remainder  of  it  which  contained 
about  fif^y-two  acres,  had  taken  no  account  of  it, 
and  had  determined  in  his  own  mind  that  the 
part  he  did  value  was  worth  $5000  an  acre  in 
December,  1885,  though  he  bad  not  visited  it 
nor  investigated  its  value  at  that  time  at  all,  and 
that  this  part  of  the  entire  property,  less  than 
half  of  the  whole,  was  depreciated  in  consequenoe 
of  the  railroad  to  the  extent  of  20  per  cent,  of 
its  value,  which  would  leave  a  resulting  value  of 
$4000  an  acre  in  1887.  The  value  in  1885  was 
reached  by  an  inference  that  there  was  no  ma- 
terial difierenoe  in  the  value  of  the  land  between 
1885  and  1887,  and  then  being  of  opinion  that 
the  other  part  of  the  farm,  fifty-two  acres,  was 
not  afibcted  by  the  railroad,  he  values  the  depre- 
ciation of  the  thirty-two  acres  at  $31,800,  and 
the  ground  taken  at  $8470.  He  does  not  give 
the  depreciation  of  the  wh6le,  or  even  a  view  of 
the  whole  property,  as  afiected  by  the  road,  but 
considers  that  one  part  has  been  depreciated  by 
itself  and  the  other  part  has  not  been  affected, 
and  therefore  his  testimony  might  be  used  with 
the  jury  to  show  that  the  depreciation  of  the  part 
is  the  representation  of  the  efiect  qi  the  building 
of  the  road  upon  the  market  value  of  the  whole. 
This  is  certainly  not  in  accord  with  the  letter  or 
spirit  of  the  rule  which  has  so  long  been  the  law 
in  this  State,  that  the  difference  between  the 
market  value  of  the  whole  property,  before  and 
after  the  building  of  the  railroad,  is  the  measure 
of  the  damage  to  the  owner.  In  the  case  of 
Pittsburgh,  Va.  &  C.  R.  W.  Co.  v.  Vance  (115 
Pa.  325),  we  held  a  witness  to  be  inoompetent  to 
testify  to  the  damages  occasioned  by  the  location 
and  building  of  a  railroad  in  circumstances  some- 
what similar  to  those  developed  in  this  oase.  He 
was  only  acquainted  with  a  part  of  the  farm ;  he 
knew  nothing  of  the  other  part,  and  his  estimate 
was  made  only  as  to  the  part  he  did  know.  In 
view  of  all  the  testimony  of  Mr.  Janney,  we  can- 
not say  he  was  entirely  inoompetent  as  a  witness, 
because  he  had  seen  the  lower  part  of  the  farm 
in  passing  along  the  road,  and  he  had  visited  the 
remaining  part  and  had  estimated  its  value.   Hut, 
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in  point  ot'  tact,  he  made  no  valuation  of  the 
larger  part  of  the  property,  with  which  he  wad 
comparatively  unacquainted,  and  he^ve  no  esti- 
mate of  its  value  as  it  was^  either  before  or  alter 
the  building  of  the  road.  It  was  never  taken 
into  hit  calculation  ;  on  the  contrary,  he  excluded 
it  from  his  consideration.  It  is  true  he  said  he 
thoDgbt  it  would  not  be  affected  by  the  railroad, 
bat  that  consideration  does  not  relieve  either  the 
witness  or  the  jury  from  the  necessity  of  com- 
plying with  the  rule  of  law  which  requires  that 
the  whole,  not  a  part,  of  the  property  shall  be 
valued  as  it  was  before  the  TO«d  was  built,  and 
again  as  it  was  after  it  was  built.  It  is  the  dif- 
ference between  these  two  valuations  which  con- 
stitutes the  measure  of  damages.  But  if  a  wit- 
neM  may  select  a  portion  of  the  whole  property 
affected  by  the  building  of  a  railroad,  and  deter- 
mine the  extent  to  which  that  alone  is  damaged, 
without  valuing  or  even  examining  the  remainder 
of  the  property,  it  is  evident  that  both  the  letter 
and  the  spirit  of  the  rule  will  be  violated.  We 
are,  therefore,  of  opinion  that  when  the  witness 
was  allowed  to  testify  to  the  value  of  a  part  only 
of  the  property  in  question,  and  the  consequent 
damage  sustained  by  that  part  alone,  without 
having  valued  or  examined  the  remaining  part, 
error  was  committed  which  requires  us  to  sustain 
the  first  three  assignments.  Without  a  careful 
examination  of  the  remaining  part,  and  having 
in  mind  the  whole  scope  of  the  inquiry,  the  wit- 
ness could  not  tell  with  any  certainty  whether 
his  own  views  might  not  change  as  to  it  after  a 
lliorough  inspection  of  the  land,  and  a  considera- 
tion of  the  effect  of  opening  the  railroad  in  such 
close  proximity.  It  is  not  enough  that  he  should 
say,  in  a  genc»«l  way,  that  he  thought  the  rail- 
road would  not  affect  it  one  way  or  the  other, 
when  be  at  the  same  time  says  he  did  not  visit 
it,  never  had  been  over  it,  and  had  only  seen  it  in 
passing  along  the  road.  He  is  testifying  as  an 
expert,  and  should  qualify  himself  as  such  by  at 
least  investigating  the  subject-matter  of  his  testi- 
mony. 

We  think,  also,  the  fourth  assignment  must  be 
sustained.  The  evidence  admitted  under  this 
exception  took  entirely  too  wide  a  range,  inso- 
much that  the  learned  Court  below  felt  obliged' 
to  interfere,  and  say  that  it  exceeded  the  limits 
of  the  admission. 

The  witness  had  bought  a  square  of  ground  be- 
tween Tasker  and  Morris  streets  and  Sixteenth 
and  Seventeenth,  at  a  considerable  distance  from 
the  Stooker  farm,  and  much  nearer  to  the  built- 
up  portion  of  the  city.  Under  objection  and  ex- 
ception he  testified  that  he  opened  and  built  on 
the  west  side  of  Chadwick  Street  twenty-eight 
houses ;  on  Seventeenth  Street,  twenty-five ;  on 
Sixteenth    Street,    twenty-five,  and    Bancroft, 


fifty-six,  and  that  these  building  operations  were 
oondueted  up  to  the  time  of  the  trial  of  this  case. 
The  effect  of  such  testimony  might  easily  be  to 
give  the  jury  an  exaggerated  idea  of  the  value  of 
the  ground  as  the  scene  of  future  building  opera- 
tions. 

While  expectations  in  this  regard  might  be 
realised  in  the  future,  a  speculative  element  is 
thus  introduced  into  the  inquiry  which  is  not 
legitimate.  No  one  could  posmbly  know  whether 
similar  results  would  follow  upon  a  property  so 
much  greater  in  extent  and  so  much  farther  re- 
moved from  the  closely  built-up  portions  of  the 
city.  Sanguine  anticipations  might  just  as  easily 
be  disappointed  as  fulfilled  by  the  actual  course 
of  events  upon  this  property,  and  then  the  whole 
basis  of  the  computation  would  disappear.  The 
proper  and  legitimate  inquiry  in  all  these  cases 
is,  What  was  the  actual  market  or  selling  value 
of  the  property,  just  as  it  was,  immediately  before 
the  laud  was  taken  for  the  railroad,  and  what 
was  its  same  value  uhev  the  completion  of  the 
road? 

Of  course,  the  possible  uses  of  the  ground  may 
be  considered  and  estimated  by  the  witness  in 
forming  his  opinion,  but  it  would  be  highly  dan- 
gerous to  permit  verdicts  to  be  founded  upon  a 
consideration  of  future  speculative  operations 
which  may  never  transpire,  and  whose  .results 
whether  profitable  or  otherwise  cannot  possibly 
be  known  in  advance.  We  passed  upon  this  sub- 
ject in  the  case  of  Pennsylvania  Schuylkill 
Valley  R.  R  Co.  v.  Cleary  (23  Wkbklt  Notes, 
539).  We  there  held  that  ^^  the  jury  are  to  value 
the  tract  of  land  and  that  only.  They  are  not 
to  determine  how  it  could  best  be  divided  into 
building  lots,  nor  conjecture  how  fast  they  could 
be  sold,  nor  at  what  price  per  lot.  •  .  .  They 
are  not  to  inquire  what  a  speculator  might  be 
able  to  realise  out  of  a  re-sale  in  the  future,  but 
what  a  present  purchaser  would  be  willing  to  pay 
for  it  in  the  condition  it  is  now  in.'*  If  all  this 
is  true  of  the  very  land  over  which  the  railroad 
is  laid,  how  much  more  true  must  it  be  when  the 
evidence  relates  to  another  and  difierent  tract, 
differently  situated,  and  at  a  considerable  dis- 
tance from  the  tract  under  consideration  ?  We 
think  this  testimony  was  inadmissible,  and  there* 
fore  sustain  the  fourth  assignment. 

We  do  not  sustain  the  eighth  assignment  as  we 
do  not  think  the  witness,  Robert  £.  Peterson,  was 
sufficiently  qualified  to  testify. 

We  think  the  remark  of  the  learned  Judge  com- 
plained of  in  the  ninth  assignment,  cannot  be  re« 
garded  as  either  a  direction,  or  even  expression 
of  an  opinion,  that  the  value  of  the  Freeman  es* 
tate  as  testified  to  by  Sylvester,  should  affect  the 
estimate  by  the  jury  of  the  value  of  the  Stocker 
farm.    It  was  a  nftere  passing  obsOTvatioo  as  to 
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This  a«8tgniiient  is  ditmitMd. 

We  do  not  think  there  was  error  in  the  answer 
to  the  defendant's  fifth  point.  While  it  is  true 
the  jury  should  not  eonsider  the  streets  as  opened 
streets,  they  mi||;ht  with  propriety  consider  the 
value  of  the  land  as  affi&cted  by  the  consideration 
that  city  streets  were  plotted  upon  it  and  might 
0ome  day  be  opeiled  and  this  was  all  the  Court 
said  in  replying  to  the  point.  The  eleventh  aa* 
signment  is  not  sustained. 

We  think  the  fifth,  sixth,  seventh,  tenth, 
twelfth,  thirteenth,  and  fourteenth  assignments 
are  not  sustained.  The  assessed  valuations  were 
in  reality  admitted  in  evidence  and  might  be  eon* 
sidered  by  the  jury  for  what  they  were  worth. 
This  the  charge  alknred.  What  the  Court  said 
about  the  value  of  an  assessor's  opinion  as  ex* 
preKsed  in  the  assessment  we  do  no4  regard  as 
error.     These  assignments  are  dismissed* 

Judgment  revereed,  and  new  venire  awarded. 

Opinion  by  Gbebn,  J.  o.  k.  a. 
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what  the  jury  mifrht  think,  not  a  suggestion  that  I  tern  complete  in  iteelf,  capable  of  wj  CArryini  out  in 
they  should  think  in  any  particukr  way  on  the '  P'^J^^;/"*^  ^^  dependent  on  the  unconstitutional 
subject  referred -to.  pu         . 

Certiorari  to  the  Quarter  Sessions  of  Phila- 
delphia County. 

On  October  19, 1887,  a  jury  was  appointed  by 
the  Court  of  Quarter  Sessions  to  decide  upon  the 
question  whether  public  necessity  required  the 
opening  of  Ruan  Street.  The  Court,  under  the 
provisioils  of  the  Act  of  May  6,  1887,  appointed 
a  Master  and  a  stenographer.  The  jury,  having 
decided  that  the  street  should  be  opened,  pro- 
ceeded under  the  provisions  of  the  first  section 
of  the  said  Act  to  assess  damages  and  benefits. 
The  report  was  filed  on  June  22,  1888.  Excep- 
tiohs  were  filed  thereto,  one  of  which  wbs  that 
the  Act  of  1887  was  unconstitutional.  Upon 
argument  the  Court  dismissed  the  exceptions; 
whereupon  this  writ  of  certiorari  was  taken,  as- 
signing as  error  the  decision  of  the  Court  that 
the  Act  of  1887  was  constitutional. 

/.  Howard  Gendelly  for  appellant. 

The  Act  of  May  6,  1887,  violates  Art.  III., 
f  7,  of  the  Constitution,  which  prohibits  local 
and  special  legislation :  <*  Authoridng  the  crea- 
tion .  .  .  of  liens;"  "  authorizing  the  laying  out, 
opening,  altering,  or  maintaining  roads,  high- 
ways, streets,  or  aHeys  ;"  **  vacating  roads,  town 
plots,  streets,  or  alleys;"  •'regulating  the  prac- 
tice or  jurisdiction  of  or  changing  the  rules  of 
evidence  in  any  judicial  proceeding  or  inquiry 
...  or  providing  or  changing  methods  for  the 
collection  of  de^  or  the  enforcing  of  judg- 
ments.'* 

Wheeler  v.  Phila.,  77  Pa.  348. 

Kilgore  V.  Magee,  85  Id.  401. 

Phila.  9.  Haddington  M.  B.  Church,  115  Id.  293. 

Weinman  v.  P.  R.  W.  Co.,  118  Id.  192. 

Davis  V.  Clark,  106  Id.  377. 

Betz  «.  Phila.,  21  Wbbklt  Notkb,  155. 

City  of  Soranton  v.  Silkman,  113  Pa.  191. 

Commonwealth  v.  Patton,  88  Id.  258. 

eeowdea's  Appeal,  9€  Id.  422. 

McCarthy  vs  Commonwealth,  110  Id.  243. 

Boranton  School  Difitrict's  Appeal,  113  Id.  176. 

Strine  v.  FolU,  Id.  349. 

Bvant  V.  Phillippi,  117  Id.  226. 

E,  Spencer  Miller  and  Abraham  M,  BHtler^ 
assistant  city  solicitors  (Charlei  F.  WarwirJ:^ 
city  solicitor,  with  them),  for  appellee. 

Sections  1  and  2  of  the  Act  of  May  6,  1887, 
are  constitutional.  The  city's  contention,  in  fact, 
is  that  the  entire  Act  is  constitutional  excepting 
sections  7, 9,  and  15,  which  in  Washington  Ave- 
nue, just  argued,  the  city  contends  are  unconsti- 
tutional. If  these  sections  are  unconstitutional, 
the  rest  of  the  Act  can  stand; 
Cooley'g  Constl.  Linu,  p.  178. 

The  only  provisions  of  the  Act  of  May  6, 1887, 
which  must  be  con'stitutional  in  order  that  the  de- 


Jan.  '89,  838. 


In  re  Ruan  Street. 


April  8,  1880. 


Constitutional  law — CongtiUiiion  of  Penfuplva- 
nia.  Art.  III.,  §  7;  Art.  K,  §  2%— Local 
and  speeiai  legidatUm — Roctd  law^—Aet  of 
May  6,  1887-4§  I  ond  2  are  constittUional ; 
§§  8  and  4  unconstitutional — In  Philadelphia 
the  jury  appointed  to  decide  on  the  expediency 
of  opening  a  street  must  also  paws  on  the  quet* 
tion  of  damages  cmd  benefits*^ Magnolia  Ave- 
nue (117  Pa.  56),  overruled. 

Sections  1  and  2  of  the  Act  of  May  6, 1887  <P.  L. 
87),  providing,  inter  aUa^  that  viewers  dedd&ng  in  lavor 
of  opening  or  widening  any  public  plotted  street  in 
any  city  of  the  first  class,  may  pasa  on  the  question 
of  benefits  and  damages,  is  not  unoonstitational  as 
local  or  speeial  legislation.  These  ieotions  change 
what  was  local  or  apeoial  in  road  cases  in  the  oily  of 
Philadelphia  to  hamonise  with  the  general  system 
prevailing  throoghont  the  rest  of  the  State. 

Sections  3  and  4  of  aaid  Act  ef  1887,  providing  fisc 
the  appointment  of  a  Master  and  preserihing  his  datles 
in  road  cases  in  cities  of  the  first  class,  are  anoonfitita- 
tional,  violating  Art.  III.,  $  7,  of  the  Constitution, 
prohibiting  local  or  special  laws  '*  regulating  the 
practice  or  Jarisdictiim  o#  any  Judicial  proceeding  sr 
inquiry.* ' 

The  failure  of  $§  8  and  ^of  the  Aet  of  1887  does  bot 
impair  the  validity  of  the  whole  Act,  as  enough  r^ 
plains  fonning  a  perfiaot^y  valid  Aot,  containing  1^  sya- 
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cision  of  the  Court  below  shall  stand 9  are  sections 
1  and  2  and  possibly  3.  These  sections  are  qnite 
independent  of  the  remainder  of  the  statute.  The 
proceedings  in  Ruan  Street  derive  atrtboritj  from 
no  other  part  of  the  Act.  The  participation  of 
the  Master  in  the  proeeeding  was  not*  a  factor  in 
the  resnit  injurious  to  the  appellant.  Sections  1 
and  2  do  not  ^»nn  a  law  *«  relating  to  Courts'* 
nor  regelating  the  **  organtiationy  jurisdiction,  or 
powers"  of  Courts,  nor  goTeming^  the  **  force  or 
effect  of  the  process  w  judgment  of  said  Courts." 

There  is  urgent  and  apparent  reason  why  in 
Philadelphia  the  jury  to  <kcide  upon  the  expedi- 
ency of  the  opening  shall  in  the  first  place  know 
the  cost  of  the  opening  to  the  oity,  and,  having 
decided  it  expedient  to  open  the  street,  proceed 
to  assess  the  damages  and  beneflts.  The  Act  of 
1887  extends  to  Philadelphia  and  to  the  plotted 
streets  upon  the  public  plans  of  that  city  the 
beneficial  provisions  of  the  Act  of  May  14>  1874, 
which  this  Court,  in  Magnolia  Avenue  (117  Pa. 
56),  decided  did  not  extend  to  Philadelphia. 

Id  Philadelphia  real  estate  valves  are  in  places 
exceedingly  high,  the  determination  of  the  ques* 
tion  of  the  opening  of  a  street  involves  the  ex- 
penditure of  large  sums  of  public  money,  and  may 
injuriously  affect  the  entire  finances  of  the  city. 
It  18  of  manifest  importance  that  ihe  jury  of  view 
should  proceed  with  knowledge  of  the  cost,  and, 
having  decided  on  the  opening,  fix  the  amount  to 
be  paid  by  the  city. 

A  classification,  therefore,  being  indespensable 
to  the  making  of  a  suitable  hm  to  answer  the 
grave  needs  which  its  large  growth  had  brought 
npon  Philadelphia,  sections  1,  2,  and  3  of  the 
Act,  it  is  submitted,  were  necessary  and  are 
constitutional. 

October  21,  1889.  The  Coukt.  This  is  a 
proceeding  for  the  opening  of  Ruan  Street  under 
and  in  conformity  with  the  provisions  of  the  Act 
of  May  6,  1887  (P.  L.  87),  and  is  assailed  on 
the  ground  off  the  unconstitutionality  of  that  Act. 
It  is  said  that  the  Act  violates — 

First.  Art.  8,  sect.  7,  of  the  Constitution 
which  prohibits  the  Genen^  Assembly  from 
passing  any  local  or  special  law — 

a.  ** Authorising  the  creation,  extension,  or 
impairing  of  liens"  #  •  •  • 

b.  ^^AutboriciBg  the  layiBg  out,  opening,  altera 
ing,  or  maintaining  reads,  highways,  streets,  or 
alleys"  .... 

c^^  Regulating  the  practice  or  jurisdiction  of 
any  jodieial  proceeding  or  inquiry,"  etc 

Secondlv.  Art.  5,  sect.  26,  thait  '^aB  faiws  re- 
lating to  ^Courts  shall  be  general  and  of  uniform 
openation^  mad  the  -organisation,  jurisdiction,  tind 
powers  of  mil  Godrcs  of  the^  same  class  or  gnlde 
•  •  •'  •  shall  be  uniform." 


The  regulation  of  the  opening  of  new  streets 
is  essentially  a  municipal  function.  It  concerns 
immediately  the  entire  public,  for  it  changes  pri* 
vate  property  in  land  into  public  property  in  a 
highway  of  the  Conunonweaith.  It  concerns  the 
municipality  itself  directly,  for  its  treasury  is 
called  npon  to  pay  a  part  at  least  of  the  cost  of 
the  land  necessary  to  be  taken,  and  snbsequently 
to  pay  for  parts  c(  the  paving,  etc.,  and  for  the 
future  maintenance  of  the  highway  in  repair 
with  the  consequent  liability  for  injuries  from 
defects.  These  expenses  should  in  all  good  gov- 
ernment be  carefully  weighed  in  comparison  with 
the  demands  of  the  public  convenience  in  regard 
to  the  new«treeti  These  are  legislative  consid- 
erations, and  no  other  body  than  the  municipality 
can  adequately  weigh  all  these  factors  at  the  same 
time.  Accordingly  we  find  that  the  councils  c€ 
the  city  of  Philadelphia  have  long  been  vested 
with  assple  powers  on  this  subject  as  a  regular 
part  of  their  municipal  jurisdiction,  and  by  the 
Municipal  Corporation  Act  of  May  28,  1874, 
sect.  20,  P.  L.  288  (as  amended  by  the  Act  of 
April  11,  1876,  P.  L.  22),  all  cities  incorporated 
under  it  have  among  their  corporate  powers  the 
enactment  of  ordinances  **  to  open  and  improve 
streets,  avenues,  and  alleys,"  etc 

It^docs  not  change  the  l^slative  and  munici- 
pal character  of  the  subject  that  the  Court  of 
Quarter  Sessions  of  Philadelphia  County  has 
concurrent  jurisdictions  Such  jurisdiction,  as 
was  learnedly  shown  by  Judge  Thater,  In  re 
Twenty-eighth  Street  (102  Pa.  142),  has  been 
exercised  from  the  cariiest  days  of  the  colony, 
when  judicial  and  legislative  functions  were  not 
separated  by  the  clear  lines  of  principle  that  now 
enter  into  the  constitutional  framework  of  our 
government,  and  when  the  Quarter  Sessions  ex- 
ercised a  misoellancoas  jurisdiction,  some  of  the 
surviving  portions  of  which  rest  to^ay  on  pre- 
cedej^t  and  long-continued  exercise,  rather  than 
on  principles  which  would  support  them  now  as 
new  grants. 

Such  being  the  character  of  the  subject  it 
comes  directly  within  the  scope  of  classification 
of  cities  by  the  Act  of  1874,  which  has  been 
sustained  by  this  Court  as  founded  upon  grounds 
of  substantial  necessity*  That  some  di&rences 
may  be  necessary  in  the  mode  of  proceeding  in 
regard  to  streets  in  cities  and  boroughs  needs  no 
ehiboration'^  indeed^  it  is  so  obvioas  that  the 
present  Chief  Justice^  in  his  opinion  in  Wheeler 
V.  Philadelphia  (77  Pa.  861),  used  it  for  an  illus- 
tration in  showing  that  the  classification  of  the 
Act  cf  1874  did  not  oflfend  agmnst  any  constitu- 
ti<lnal  provision.  **  This  construction,"  he  says, 
**  does  not  t>pen  the  door  to  special  legislation. 
It  perMits  -legislation  for  dnsscs  but  not  for 
persons  or  things  of  a  class.    As  an  illustration, 
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it  could  not  be  fa«ld  to  aothoriie  the  Legislature 
to  open  or  vacate  a  particular  street  in  a  city  of 
either  of  the  classes  naned." 

The  difierenoe  in  value  relative  to  quantity 
taken,  and  the  time  of  taking,  in  the  case  of  land 
in  the  growing  outskirts  of  a  large  city  and  in  a 
oomparettvely  stationary  rural  county,  is  of  such 
practical  impRirtanee  as  to  be  of  itself  a  fair  basis 
for  a  difference  in  dassidcation.  A  close  analogy 
is  found  in  assessments  for  muiiicipal  improive- 
ments.  These  are  a  species  of  taxation,  and 
nothing  in  the  Constttntion  is  more  mandatory 
than  that  all  taxation  shall  be  uniform  upon  the 
same  class  of  subjects.  Yet  the  assessment  of 
improvements  upon  the  ac^aeent  owners  by  what 
is  called  the  foot^frontage  rale  has  been  sustained 
in  regard  to  urban,  mid  declared  illegal  in  regard 
to  rural  property,  upon  the  very  basis  that  tbe 
circumstances  <^  the  two  are  so  diferent  that 
what  is  a  fairly  uniform  mode  of  assessment  as  to 
one  is  entirely  unequal  and  inadmissible  as  to  tbe 
other. 

Government  is  a  practical  matter,  and  the 
Constitution  aims  at  practical  results.  It  most 
be  administered  en  this  view  or  it  would  be  im- 
possible to  enforce  it  at  all.  Its  general  theory 
of  uniformity  as  to  rights,  duties,  and  burdens 
among  all  its  citisens  is  not  infringed  by  classifi- 
cation founded  on  the  practical  nature  of  things, 
and  applied  impartially  to  all  individuals  of  such 
classes.  The  subject  of  laying  out,  opening, 
widening,  and  subsequent  regulation  of  streets  is 
entirely  germane  to  the  basis  of  proper  classifi- 
cation of  cities,  and,  unless  complicated  by  pro- 
visions extraneous  to  this  basis,  an  Act  relative 
to  streets  is  not  local  or  special  though  it  be 
limited  to  cities  of  one  class  only* 

With  ibese  principles  in  mind  let  us  look  at 
the  Act  of  1887.  Section  one  provides  that  it 
shall  be  the  duty  of  viewers,  if  they  sliall  decide 
in  favor  of  opening  or  widening  any  public  plotted 
street  in  any  city  of  the  first  class,  to  endeavor 
to  procure  releases  from  elaims  for  damages,  and 
failing  in  that,  to  asKSS  tbe  damages  and  benefits 
now  authorized  by  law,  etc,  and  report  the  whole 
matter  to  the  Court  at  the  same  time.  The  first 
point  of  observation  upon  this  section  is  that  it 
is  an  almost  litem!  re-enactment  of  the  first  sec< 
tion  of  the  Act  of  May  14,  1874  (P.  L.  174) 
with  the  express  insertion  of  tbe  words  ^*  public 
plotted  streci,"  so  as  to  cure  the  unfortunate  oon< 
struction  of  that  Act,  as  exdoding  such  streets 
inadvertently  sanctioned  by  this  Court  in  Mag- 
nolia Avenue  (117  Penna.  56).  80  far  as  ooo< 
cerns  this-  and  the  next  section,  which  does  no 
.more  than  reiterate  and  emphasise  the  intent  to 
apply  to  plott^  streets,  th^  are  not  only  sound 
on  the  geiiend  principles  as  to  streets  in  classes 
of  cities  already  expressed,  but  in  iMidition  if  it 
were  necessary,  they  could  be  amply  vindicated 


as  in  no  proper  sense  local  or  special  laws  within 
the  general  intent  of  the  Constitution.  On  the 
contrary,  their  efieot  is  to  do  away  with  an  ex- 
ception and  produce  uniformity.  The  general 
rofid  law  of  1886  provided  for  a  jury  of  view,  as 
it  was  commonly  called,  who  reported  upon  the 
necessity  of  a  new  road,  atid  if  favorable  to  it, 
laid  out  the  route,  but  left  the  question  of  the  cost 
in  the  matter  of  damages  for  land  taken,  entirely 
to  the  consideration  of  a  subsequent  jury.  Such 
a  system  was  so  wanting  in  the  commonest  prin- 
ciples of  business  prudence,  that  it  could  only  be 
tolerable  while  land  was  so  cheap,  and  the  ex- 
pense, compared  with  the  benefit,  so  small,  as  to 
b0  of  no  practical  importance.  But  the  system 
soon  grew  burdensome,  and  had  been  repealed  as 
to  more  than  half  the  counties  of  the  State  prior 
to  1874,  when  it  was  changed  for  the  whole  C<hb- 
monwealth.  To  the  uniform  system  thus  intended 
to  be  established  by  the  Act  of  1874,  an  excep- 
tion in  regard  to  the  plotted  streets  of  the  city 
of  Philadelphia  was  permitted  to  be  set  up  by 
the  decision  in  Magnolia  Avenue.  It  is  not 
necessary  to  go  into  a  discussion  of  that  deoision. 
I  have  charaeteriaed  it  as  inadvertent  because  it 
was  based  on  the  assumed  authority  of  two  pre- 
vious cases  in  which  the  present  point  of  the 
application  of  the  Act  of  1874  to  plotted  streets 
was  so  overlaid  by  other  questions  to  which  the 
parties  ooncemed  gave  more  prominence  and 
urgency,  that  this  Court  passed  it  Mter  and  with- 
out separate  coMsideration.  If  it  were  necessary 
that  decision  would  now  be  unanimously  over- 
ruled^ Its  effsot  was,  as  said  already,  to  permit 
an  exception  to  creep  into  the  uniform  system 
meant  to  be  established.  This  exception  the  Act 
of  1887  rectifies,  and  in  so  doing  it  is  in  harmony 
with  tbe  general  spirit  of  the  Constitution,  and 
especially  with  the  very  section  <3^  Article  III., 
which  it  is  new  claimed  to  violate.  The  princi- 
ples by  which  the  Aet,  when  regarded  as  to  its 
real  intent,  and  its  practical  operation,  is  to  be 
tested  are  closely  analogous  to  those  by  which 
the  Act  of  May  28, 1874,  section  57  (P.  L.  269), 
which,  taken  in  its  literal  terms,  was  claimed  to 
be  local  and  special  because  the  choice  of  coming 
under  its  authority  or  not  was  given  to  the  indi- 
vidual cities  of  the  classes  named,  was,  never- 
theless, held  to  be  general,  because  the  cities 
included  were  already  exceptions,  and  thechoice 
allowed  to  individuals  was  only  as  to  when  eaeh 
should  come  under  the  general  rule.  (Reading 
p.  Savage,  124  Penma,  828.)  «<  There  is  ao  pos- 
sibility," says  oor  brother  Gebbk  (p.  886),  ««of 
any  exercise  of  the  powers  or  privileges  con- 
ferred by  this  section  which  can  work  i^hna- 
tively  a  local  or  special  result.  Whatever  ie  done 
by  virtue  of  this  section  simfdy  converts  that 
which  was  local  or  special  into  Chat  which  is 
general.'*     In  the  same  manner  the  first  two 
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sections  of  the  present  Act  simply  change  what 
was  local  and  special  to  road  cases  in  the  city  of 
Philadelphia  to  harmony  with  the  general  system 
which  prevails  everwhere  else  in  the  State.  So 
regarded  these  two  sections  are  free  from  consti* 
tutional  objection. 

The  third  and  fourth  sections  present  a  dif* 
ferent  question.  In  requiring  the  appointment 
of  a  Master  and  prescribing  his  duties  in  road 
cases  in  cities  of  the  first  class,  these  sections 
might  be  treated  as  fairly  within  the  line  of 
practical  difierences  already  shown  to  be  allow- 
able as  the  basis  of  classification,  and  therefore 
not  repugnant  to  the  provision  of  the  Constitu-* 
tion  against  local  and  sp^ial  laws  relating  to 
streets,  etc  But  they  clearly  offend  against  the 
subsequent  clause  of  the  same  section  which  pn>* 
hibits  local  or  special  laws  **  regulating  th«  prac« 
tiee  or  jurisdiction  of  any  judicial  proceeding  or 
inquiiy,*'  etc.  Courts  are  not  in  any  sense  parts 
of  the  municipality  in  which  they  may  chance  to 
ML  They  are  integral  branches  of  the  judicial 
department  of  the  government,  and  they  exar« 
cise  their  powers  directly  under  the  Common- 
wealth,  alike  upon  cities  and  towns  and  individu- 
als who  c<Mne  before  them  under  the  law.  It  is 
the  plain  intention  of  the  Constitution  to  do  away 
as  far  as  possible  with  the  differences  in  organic 
ntion,  jurisdiction,  and  procedure  of  Courts 
throughout  the  State,  and  to  bring  the  whole 
judicial  system  into  uniformity.  It  may  be 
doubted  if  any  classification  can  be  made  of 
Courts  which  will  not  offend,  not  only  against 
this  spirit  of  the  Constitution,  but  also  against 
the  letter  of  one  or  more  of  its  provisions.  But 
whether  any  such  classification  be  permissible  or 
oot,  it  is  quite  clear  that  the  sections  of  the 
present  Act  now  under  discussion  make  a  varia* 
tion  of  practice  based  upon  the  classification  of 
cities  to  which  the  organization  and  procedure  of 
Courts  is  in  no  wise  gersiane,  and,  therefore, 
that  they  cannot  stand  the  constitutional  test  of 
validity. 

The  failure  of  sections  three  and  four  does  not, 
however,  involve  the  entire  failure  of  the  Act. 
The  rule  that  has  always  been  accepted  is  that  if 
the  unconstitutional  portions  can  be.  taken  out 
and  still  leave  a  complete  legislative  Act,  capable 
of  being  executed  in  accordance  with  its  plain  in- 
tent and  not  in  any  wise  depending  on  the  re- 
jected paru,  the  Act  will  still  be  valid.  (Cooley 
on  Constitutional  Limitations,  178.)  Tested  by 
this  rule,  sections  one  and  two  form  a  perfectly 
valid  Act,  containing  a  system  complete  in  itself, 
capable  of  easy  carrying  out  in  practice,  and  not 
depending  at  all  on  the  unconstitutional  portions. 
And  in  thus  expressing  our  judgment  as  to  these 
eectioDs  we  are  not  to  be  understood  as  limiting 
the  valid  parts  of  the  Act  to  these  sections. 


There  may  be  others  which  are  in  entire  har- 
mony with  the  principles  of  this  opinion,  but  as 
their  consideration  is  not  directly  involved  in  the 
present  case,  we  do  not  now  express  any  opinion 
upon  them. 

It  remains,  however,  to  be  considered  whether 
the  presence  of  the  Master  has  vitiated  these 
proceedings.  This  result  does  not  necessarily 
follow  from  the  invalidity  of  the  law  under 
which  he  was  appointed.  AH  the  Courts  of  law 
of  this  State  are  also  Courts  of  equity,  and  their 
powers  to  appoint  Assessors,  Examiners,  and 
Masters  is  not  and  cannot  well  be  limited  by 
fixed  rules.  Such  officers  are  part  of  the  regular 
machinery  of  Courts  of  equity,  and  each  case  of 
such  appoii|tment  must  be  determined  upon  its 
own  circumstances  and  exigencies*  An  exami- 
nation of  the  record  shows  that  the  Master  here 
did  not  in  any  essential  matter  interfere  with  the 
jury  in  the  discharge  of  their  propeit functions, 
and  he  may  fairly  be  regarded  in  the  light  of  an 
assistant,  such  as  a  draughtsman  to  make  a  plan, 
a  reporter  to  take  notes,  or  any  other  special 
though  unauthorized  aid  to  the  jury.  So  re- 
garded his  presence  was  at  most  an  irregularity 
which  cannot  affect  the  validity  of  the  proceed- 
ings as  subsequently  reviewed  and  approved  by 
the  Court. 

The  order  is  affirmed* 

Opinion  by  Mitchell,  J. 


(f^rpfjans'  €ourt. 


May  20,  18S9. 
Mifflin's  Estate. 

Detedenfs  estate  —  WHl^^  Construction  of — 
Pomer  of  appointment —  When  properly  exer- 
cised, 

Sur  exceptions  to  adjudication. 

All  the  material  facts  as  they  appeared  at  the 
audit  of  the  account  of  J.  Sergeant  Price,  trustee 
under  the  will  of  James  Mifflin,  the  decedent, 
are  sufificicntly  stated  in  the  adjudication  of  Ash- 
man, J.,  which  was  as  follows :^- 

^'The  testator  by  his  will  and  the  codicil 
thereto,  after  reciting  a  certain  power  of  appoint- 
ment, gave  his  estate  in  trust  to  pay  the  net 
income  to  his  wife  Theresa,  for  life,  or  during 
widowhood,  and  thereafter  to  pay  the  same  to 
such  of  his  children  as  should  be  living  at  the 
happening  of  either  event,  and  to  the  issue  of 
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deceased  children  per  stirpes  during  their  re- 
spective lives,  free  from  their  debts,  and  the 
principal  to  their  appointees  by  will. 

"  The  power  was  created  by  the  will  of  Sarah 
Mifflin,  deceased,  the  mother  of  testator.  '  She 
gave  her  regiduary  estate  in  trust  to  pay  to  each 
of  her  seven  children  one-seventh  of  the  net  in- 
come for  life,  free  from  the  debts  of  the  child, 
and  on  the  death  of  any  leaving  issue  surviving, 
to  convey  his  share  to  such  issue  equally;  but  if 
any  of  testatrix's  children  should  die  without 
leaving  a  child  surviving  them,  in  trrjst,  to  pay 
over  the  income  of  such  share  to  the  testatrix's 
surviving  children,  or  their  issue,  '  provided  that 
each  of  my  (her)  children  shall  have  power  to 
limit  and  appoint  by  wilP,  in  writing,  to  take 
effect  after  death,  the  rents  and  income  of  his  or 
her  share  to  any  surviving  widow  or  husband  he 
or  she  may  leave  to  receive  and  enjoy  the  same 
until  theWeath  or  marriage  of  such  widow  or 
husband  whichever  may  first  happen ;  and  pro- 
vided that,  as  respects  any  of  my  children,  who 
may  leave  issue  at  his  or  her  death,  upon  the 
further  trust  to  assign,  transfer,  and  convey  his  or 
her  share  of  said  property  and  estate  to  and  among 
his  or  her  child,  children,  or  issue,  as  he  or  she 
may  limit  and  appoint  by  writing  in  the  nature 
of  a  last  will  and  testament,  whether  in  fee 
simple  or  for  any  other  es&te  upon  trusts  or  other- 
wise.' 

"  On  behalf  of  Thomas  Mifflin,  one  of  the 
children  of  present  decedent,  it  was  urged  that 
the  testator  by  limiting  his  estate  to  his  wife  for 
life  had  exceeded  the  power  of  appointment  con- 
ferred upon  him  by  his  mother's  will,  and  that 
the  son  was  now  entitled  under  the  will  of  the 
donor  of  the  power  to  one-third  of  the  income 
of  the  estate. 

**The  ground  upon  which  the  proposition  was 
placed  appeared  to  be  that  the  clause  giving  a 
power  of  appointment  in  favor  of  a  husband  or 
wife  of  the  donee  followed  immediately  the 
clause  providing  for  the  death  of  a  donee,  with- 
out leaving  issue,  and  was  consequently  intended 
to  benefit  a  wife  or  husband,  only  where  there 
were  no  issue  to  be  cared  for.  To  reach  this 
result  we  must  seek  to  ascertain  the  meaning  of 


the  clause,  not  from  its  actual  words,  but  from 
its  accidental  place  in  the  will.  The  words  are 
clear  and  give  the  disputed  power  to  *  each  of  my 
children,'  of  whom  she  had  named  all ;  and  if  the 
rule  laid  down  by  the  late  Judge  Trunkey,  that 
we  are  not  to  ask  what  does  the  testator  mean, 
but  rather  what  do  his  words  mean,  is  to  prevail, 
the  question  is  ended.  We  depart  from  this  rule 
when  we  argue  as  to  the  relative  merits  of  the 
claim  of  a  wife  as  contrasted  with  that  of  a  child 
upon  a  testator's  bounty.  If  such  a  discussion 
were  proper,  the  suggestion  might  be  made  that 
a  provision  for  a  wife  or  a  husband  might  often 
be  as  commendable  as  a  provision  for  children  ; 
and  in  this  instance  both  have  been  provided  for. 
No  other  objection  having  been  made,  and  the 
donee  having  appointed  to  all  of  his  c'hildren, 
whereby  the  question  whether  the  power  was  ex- 
clusive or  non-exclusive  is  eliminated,  the  Audit- 
ing Judge  holds  that  the  power  was  well  exer- 
cised.   The  claim  of  the  son  is  refused." 

To  this  finding  exceptions  were  filed  in  behalf 
of  Thomas  Mifflin. 

Frank  S.  Elliott  zsa^  William  W.  Wiltbank, 
for  the  exceptant. 

George  fV.  BiddU^  for  the  accountant. 

June  I,  1889.  The  Court.  There  is  no 
room  for  interpretation  in  this  case.  The  testa- 
trix has  said,  in  explicit  and  most  unequivocal 
terms,  that  <*  each"  of  her  children  should  have 
the  power  to  appoint  a  life  estate  to  a  surviving 
husband  or  wife.  This  is  the  extent  of  the  power 
as  to  children  who  leave  no  issue  (except  in  the 
case  of  the  last  survivor,  where  the  others  have 
all  died  without  leaving  issue),  while  as  to  those 
who  leave  issue,  there  is  the  additional  power  to 
limit  the  shares  and  declare  the  character  of  the 
estate  which  such  issue  shall  take. 

The  present  inquiry  relates  only  to  the  ap- 
pointment to  the  son's  wife,  and  has  nothing  to 
do  with  the  validity  of  the  limitation  over. 

Nothing  can  be  added  to  what  has  been  said 
by  the  Auditing  Judge,  and  for  the  reasons  given 
by  him  the  adjudication  is  confirmed. 

The  exceptions  are  dismissed  I 

Opinion  by  Penrose,  J.  w.  l.  s. 
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Jan.  '89,  87.  January  81, 1889. 

Laughman'B  Appeal. 

TradU^marks —  What  are  proper  tubjecte  of- — 
Geographical  names---^  Trade^names — AtiigU' 
ment  oftrade'tnarkt —  Goal  minet-^  Trade-name 
applied  to  coal  ndned-^^^  Sownan  coal.'* 

While  every  one  is  entitled  to  affix  to  the  prodnotof 
his  own  mannfactare  any  ajmbol  or  device  not  pre- 
Tiously  appropriated,  and  to  use  the  same  as  a  trade- 
mark, and  to  have  his  property  in  said  trade-mark 
protected  from  infringement  by  other  parties,  yet  no 
property  can  be  thna  acquired  in  a  word,  mark,  or  de- 
vice, used  as  a  trade-mark,  which  denotes  merely  the 
nature,  kind,  or  quality  of  an  article,  or,  as  against 
other  persons  carrying  on  trade  therein,  in  the  name 
of  a  country  or  a  section  of  country. 

While  a  geographical  name  may  perhaps  in  some 
eases,  or  under  some  circumstances,  be  used  as  a  trade- 
mark, yet  when  the  article  to  which  it  is  applied  is  the 
product  of  the  plaoa  named,  the  term  cannot  be  used 
as  a  trade- mark  by  one  to  the  exclusion  of  others, 
owners  of  like  products  of  the  same  place. 

The  trad«»-nai|ie  of  any.  natural  product  or  other  arti- 
cle of  manofactiyre  upon  which  a  trade-mark  cannot 
conveniently  be  affixed,  though  not  strictly  a  trade- 
mark, is  nevertheless  a  species  of  property  in  the  use 
of  which  the  owner  is  entitled  to  protection,  and  which 
may  be  the  proper  subject  of  assignment  in  the  same 
manner  as  tra^e^marks. 

Trade-marks  are  the  proper  subject  of  assignment, 
to  the  extent  at  least,  that  unless  reserved  they  pass 
with  an  assignment  of  business,  and  the  assignment 
by  one  partner  of  all  his  interest  in  a  firm  to  his  co- 
partners will  carry  with  it  the  exclusive  use  of  the 
trade-mark  of  the  firm. 

Although  a  tract  of  coal  land  containing  over  6000 
acres  of  land  may  not  clearly  present  the  features,  or 
be  so  extensive  or  so  sharply  defined  in  its  natiiral 
bonndariea  as  what  is  ordinarily  termed  an  independ- 
ent region,  and  although  it  may  be  doubtful  whether 
it  may  be  considered  as  a  separate  coal  basin,  or  even 
ss  a  sub-basin,  yet  if  it  is  proved  that  it  has  received 
a  distinct  geographical  recognition  from  the  public,  the 
name  d  the  tract,  when  applied  to  its  own  natural  pro- 
ducts, must  be  taken  in  its  geographical  sense,  and 
cannot  be  used  as  a  trade-name  by  one  coal  operator 
to  the  ezclnsion  of  others  mining  coal  in  the  same  tract. 

A.  and  B.  having  leased  a  coal  mine  associated  C. 
with  them  in  the  operation  of  the  mine,  trading  as  A. 
&  Co.,  and  adopting  as  a  trade-name  for  the  ooal  mined 
by  them  **  bODnian  Coal."  Subsequently  A.  k  Co. 
dissolved,  A.  and  fi.  transferring  their  interest  in  the 
lease  and  firm  to  C.  who  associated  D.  with  him,  and 


these  two  continued  to  operate  this  mine,  trading  as  C. 
h  Co.,  and  calling  their  coal  **  Son  man  Coal."  A.  and 
B.  secured  a  lease  of  another  mine  which  they  operated 
calling  the  product  of  their  mine  also  <*8onman 
Coal."  A  bill  in  equity  having  been  filed  by  C.  &Co. 
to  restrain  A.  &  Co.  from  using  that  name,  it  appeared 
that  both  mines  were  included  in  a  large  tract  of  over 
6000  acres  of  land  originally  conveyed  to  one  Aaron* 
Sonman,  and  hence  called  the  Sonman  survey.  In 
this  survey  there  are  different  veins  of  coal  having 
various  local  names.  The  ooal  in  the  different  veins 
and  at  different  places  in  the  same  vein  varied  in  qual- 
ity. There  was  some  evidence  that  heretofore  the  coal 
taken  from  all  these  mines  had  been  called  '*  Sonman 
Coal."  The  word  **  Sonman"  was  commonly  used  as  a 
word  of  geographical  signification.  A  village  had  been 
bnilt  on  the  Sonman  survey  and  called  **  Sonman," 
which  had  a  railroad  station,  post-office,  and  telegraph 
office.  Upon  these  facts,  the  Court  below  having 
granted  an  injunction  restraining  A.  &  Co.  from  desig- 
nating their  ooal  as  **  Sonman  coal,"  on  appeal : 

Heldf  (1)  that  C.  as  the  assignee  of  A.  and  B.,  pos- 
sessed the  rights  of  the  firm  of  A.  &  Co.,  in  any  trade- 
mark or  trade-name  which  that  firm  may,  at  the  time 
of  its  dissolution,  have  acquired,  and  with  C.'s  ap- 
proval the  new  firm  of  C.  k  Co.  were  entitled  to  exer- 
cise til  at  right. 

(2)  But,  however,  that  neither  A.  &  Co.  nor  C.  &  Co., 
nor  any  other  parties  operating  the  mines  in  the  Sonman 
survey  bad  the  right  to  appropriate  the  name  of 
**Bonman"  to  the  exclusion  of  others  similarly  en- 
gaged ;  and  therefore  C.  &  Co.  were  not  entitled  to  the 
injunction  prayed  for,  and  their  bill  should  have  been 
dismissed. 

Appeal  of  Daniel  Laughman  and  J.  Chester 
Wilson,  trading  as  D.  Laughman  &  Co.,  from  a 
decree  of  the  Common  Pleas  No.  3,  of  Philadel- 
phia County,  restraining  them  from  the  use  of  a 
trade-name. 

Bill  in  equity,  wherein  William  H.  Piper  and 
John  H.  Lewars,  trading  as  W.  H.  Piper  & 
Co.,  were  complainants,  and  Daniel  Laughman 
and  J.  Chester  Wilson,  trading  as  D.  Laughman 
&  Co.,  were  defendants. 

The  ca!«e  was  referred  to  Charles  F.  Corson, 
Esq.,  as  Examiner  and  Master,  who  found  the 
facts  as  set  forth  at  length  in  the  opinion  of  the 
Supreme  Court,  infra,  Uppn  the  facts  as  found 
by  him,  and  having  quoted  the  rule  laid  down  in 
Bispham's  Equity  (p.  511,  i  457),  that  ''tite 
name  of  a  country  or  section  of  a  country  cannot 
be  appropriated  as, a  trade-mark  by  the  owner  of 
a  particular  product  («.  ^.,  coal)  of  that  country, 
so  as  to  exclude  owners  of  other  similar  products 
coming  from  the  same  country  or  section  of  coun- 
try from  using  the  name ;"  and  referred  to  the 
cases  of  Canal  Co.  r.  Clark  (18  Wallace,  811) ; 
Wotherspoon  V4  Cnrrie  (L.  R.  5  En^  db  Ir. 
App.  512 ;  S.  C.  18  Weekly  Reporter,  564) ; 
Lochgelly  Iron  Co.  t^.  L.  Iron  Co.  (6  Ct.  of  Ses- 
sions Cases,  4th  Series,  p.  482) ;  D^y  v.  Brown- 
rigg  (L.  R.  10  Ch.  Div.  294)  ;  De  Boul^  v.  De 
Boulay  (L.  B.  2  Privy  C.  App.  441)  ;  Glendon 
Iron  Co.  V.  Uhler  (25  P.  F.  Smith,  467),  the 
Master  continued  :— 
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**  From  these  cases  may  be  deduced  the  reason 
why  a  geographical  name  cannot  be  adopted  as  a 
trade-name ;  and  it  is  because  the  name  has,  so 
to  speak,  been  already  dedicated  to  the  public, 
and  therefore  is  not  susceptible  of  exclusive  ap- 
propriation by  any  one  carrying  on  trade  within 
the  limits  of  the  borough,  town,  region,  or  coun- 
try described  by  the  name,  and  because  others 
may,  with  equal  truth,  use  the  same  name ;  but 
these  cases  also  show  that  it  must  be  a  section  of 
country,  a  town  or  borough  which  is  essentially 
of  a  public  character  and  well  known  to  the 
public  at  large,  not  merely  known  to  a  few  per- 
sons in  the  neighborhood,  and  that  it  is  not 
every  small  section  of  country,  every  trifling  col- 
lection of  houses  which  may  locally  be  known  by 
a  certain  name,  or  even  a  large  tract  of  land 
which  is  merely  a  private  estate,  which  will 
bring  the  party  using  the  name  within  the  rule 
forbidding  the  use  of  a  geographical  name.  Such 
names  are  not  geographical  in  the  sense  referred 
to. 

***The  Lackawanna  Valley,'  « The  Lehigh 
Valley,'  *  The  Cumberland  Valley,'  are  instances 
of  geographical  names  which  are  within  the  rule ; 
they  are  names  descriptive  of  well-known  regions 
of  Pennsylvania,  known  to  the  public  at  large. 

<<  Tested,  then,  by  these  rules,  is  Sonman  a 
geographical  name  ?  If  so,  the  defendants  can- 
not be  enjoined.  (The  Master  then  referred  to 
the  testimony  in  detail,  the  more  material  por- 
tions of  which  are  recited  in  the  opinion  of  the 
Supreme  Court.) 

^'  Nor  does  the  Sonman  tract  itself  present  the 
features  of  an  independent  region.  It  is  not  a 
well-defined  region  like  the  Lackawanna  Valley, 
referred  to  in  Canal  Co.  v.  Ckirk,  with  well-defined 
natural  boundaries  separating  it  fVom  adjoining 
regions.  These  essentials  are  wanting;  it  is 
irregular  and  ill-defined,  the  lines  crossing  the 
Conemaugh  five  or  six  times.  Ben's  Creek  flows 
through  and  Trout  Run  crosses  it.  Nor  can  it 
be  said  to  fbrm  an  independent  coal  basin.  In 
the  geological  divisions  of  the  State,  complain- 
ants' mine  is  in  what  is  termed  the  Allegheny 
Mountain  District,  and  in  the  Wilmore  sub-basin 
or  the  First  Bituminous  sub-basin. 

^*  Nor  does  the  coal  at  Sonman  or  Ben's  Creek 
present  the  features  of  a  sub-basin.  This  clearly 
appears  from  the  testimony  of  Mr.  Martin,  who 
says,  *  there  are  no  inclinations  of  the  measures 
towards  Ben's  Creek;  they  are  perfectly  fiat.' 
And  Mr.  Brittain  testified:  <I  don't  consider 
that  the  plaintifis'  mine  exhibited  any  of  the  fea- 
tures of  a  coal  basin.'  And  Mr.  Sanders,  an  ex 
perienced  mining  engineer,  testified  that  it  would 
be  practicable  to  open  a  drift  from  Trout  Run  to 
Ben's  Creek,  which  would  drain  itself;  and  Mr. 
Westbrook,  a  witness  for  defendants,  substan- 
tially says  th  3  same  thing.    Speaking  of  the  Mil- 


ler vein  (being  the  vein  worked  by  complain- 
ants), he  says :  *  If  projected  from  the  Sonxoan 
or  south  side  to  the  north  side,  in  which  the  de- 
fendants' mine  is  situated,  they  would  meet  one 
another.'     .... 

**  The  evidence  of  the  defendants  is  wholly 
insufficient  to  sustain  their  contention  of  a  prior 
use  of  the  word  as  a  trade-name^  even  if  it  could 
be  found  from  the  evidence  that  it  had  been  used 
as  a  trade-name  by  the  Whites  from  1854  to 
1859,  or  by  Westbrook  at  a  later  period.  The 
complainants  might  well  have  treated  it  as  aban- 
doned. A  trade-mark,  whether  it  consist  of  sym- 
bols or  a  descriptive  name,  may  be  abandoned, 
and,  if  it  is,  it  may  then  be  appropriated  by  any 
ohe  who,  by  doing  so,  adopts  it  as  his  own. 
(Hegeman  v.  Hegeman,  8  Daly,  7 ;  Brown  on 
Trade-marks,  title  '  Abandonment,'  sections  674 
to  691.)  In  Blackwell  t^.  Dibrell  (8  Hughes,  C. 
C  151),  the  name  used  for  eight  years  was  held 
to  work  a  forfeiture  which  could  not  be  resumed 
in  prejudice  of  one  who  used  it  exclusively  dur- 
ing the  period  of  abandonment." 

The  Master  further  found  that  the  rights  of 
Dysart  &  Co.  to  use  the  woi*d  "  Sonman"  as  a 
trade-mark  had  passed  to  Piper  under  their 
assignment. 

The  Master  recommended,  substantially,  the 
following  decree:  (8)  That  the  defendants, 
Daniel  Laugh  man  and  J.  Chester  Wilson,  trading 
as  D.  Laughman  &  Co.,  and  each  of  them,  and 
the  servants,  agents,  and  attorneys  of  them,  and 
each  of  them,  be  perpetually  enjoined  from  adver- 
tising, or  selling,  or  ofiering  to  sell,  the  said  coal 
mined  by  the  said  defendants,  or  any  other  coal 
under  the  name  of  "  Sonman  Coal." 

Exceptions  filed  to  this  report  by  the  defend- 
ants were  dismissed  by  the  Court,  and  the  above 
decree  entered,  whereupon  the  defendants  took 
this  appeal,  assigning  for  error  the  dismissal  of 
their  exceptions  and  the  decree  of  the  Court. 

Jo$eph  J,  Knox  and  Wayne  Mac  Veagh  (with 
them  George  Tucker  Biipham)^  for  the  appel- 
lants. 

Budolph  M.  Schickf  for  the  appellees. 

October  7,  1889.  Thb  Court.  The  plain- 
tiffs,  W.  H.  Piper  &  Co.,  are  miners  and  ship- 
pers of  bituminous  coal  in  Cambria  County. 
They  are  engaged  in  mining  what  is  known  on 
the  geologic^  maps  of  the  State  as  the  Miller 
vein,  at  Ben's  Creek,  on  the  western  slope  of  the 
Allegheny  Mountains;  their  mines  are  located 
upon  what  was  sometimes  called  the  Big  Survey, 
containing  an  area  of  about  ten  square  miles,  or 
over  six  thousand  acres.  This  large  body  of 
land,  it  is  said,  was  conveyed  by  William  Penn 
directly  to  one  Aaron  Sonman*  and  hence  has 
been  generally  known  as  the  Sonman  survey. 
From  the  testimony  of  Mr.  Westbrook,  it  ap- 
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pears  that  in  the  Sonroan  tract  there  are  several 
seams  or  veins  of  coal,  one  above  another.  Mr* 
Westforook  says :  **  The  bottoiil  vein  is  known  as 
vein  ^  A;'  a  short  distance  above  this  is  a  smalt 
vein  known  as  *  A  primal  ;*  the  next  higher  vein 
IS  known  as  vein  *  B/  and  a  few  feet  above  this 
is  a  smaller  vein  known  as  '  B  primal ;'  the  next 
is  known  as  *  C/  and  so  on  to  *  E ;'  *  E*  being 
the  highest  upper  workable  vein.  These  are  the 
designations  given  in  geological  surveys.  These 
several  veins  have  other  several  local  designa* 
tions ;  they  are  known  by  miners  in  the  neigh** 
borhood  1^  the  name  of  the  person  who  owned 
them.  The  Lemon  vein  was  so  named  because 
it  vras  opened  by  John  A.  Lemon  or  his  father. 
The  Lemon  vein  is  vein  *  E/  and  the  Miller  vein, 
said  to  have  been  first  opened  by  a  man  of  that 
name,  is  vein  *  B.'  The  coal  mined  from  the 
same  vein  in  different  localities  is  not  always  of 
the  same  quality.  The  Miller  vein,  or  vein  *  B/ 
at  Oailitsin,  ten  miles  east  of  Sonman,  is  very 
much  softer ;  while  at  South  Fork,  which  is  eight 
or  ten  miles  from  Sonman  west,  it  is  very  much 
harder.  In  some  cases,  two  or^three  miles  makes 
a  difference  in  the  quality  of  the  coal  from  the 
same  vein.*' 

In  December,  1872,  the  Cambria  Mining  and 
Manufacturing  Company,  the  owner  of  the  Son- 
man  survey,  by  an  instrument  of  writing  in  the 
form  of-  a  lease,  granted  to  Dysart  and  Laugh- 
man,  for  a  term  of  ten  years,  the  right  to  mine, 
transport,  and  sell  coal  out  of  the  Miller  vein 
from  a  certain  drift  opened  **  nearly  opposite  a 
point  on  Ben^s  Creek  known  as  Ben's  Hole."  On 
the  1st  of  January,  1674,  Piper  became  a  partner, 
the  business  was  conducted  under  the  name  of 
Dysart  ft  Co.;  and  the  firm  commenced  to  mine 
and  ship  coal  in  considerable  quantities  therefVom 
to  market.  On  the  26th  of  July,  1879,  the  firm 
of  Dysart  ft  Co.^  dissolved^  Dysart  and  Laugh- 
man  transfbrring  their  interest  to  Piper ;  the  lease 
was  afterwards  extended,  and  Lewars  became 
associated  with  Piper  as  a  partner  under  the  name 
of  W.  H.  Piper  ft  Co.,  the  complainants  in  the 
bill.  Upon  die  dissolution  of  the  firm  of  Dysart 
ft  Co.,  Dysart  and  Laughman  began  operations 
upon  another  portion  of  the  Sonman  tract,  and 
were,  and  are  now,  engaged  somewhat  exten> 
sively  in  the  mining  and  shipping  of  coal  there* 
from. 

The  complainants  in  the  bill  allege  that  soon 
after  the  formation  of  the  firm  of  Dysart  ft  Co., 
which  was  on  the  1st  of  January,  1874,  the  firm 
sought  to  select  and  establish  a  trade-name  for 
their  coal;  that  "Ben's  Creek"  and  "Eureka" 
were  at  first  suggested,  and,  upon  due  considera- 
tion, the  latter  name  was  adopted ;  but  when  it 
was  afterwards  discovered  that  this  was  an  in- 
fringement upon  the  trade- name  of  Berwind, 
White  ft  Co.,  also  miners  and  shippers  of  coal 


from  the  Clearfield  region,  the  name  "  Sonman  " 
was  adopted  as  a  trade-name,  and  that  name  has, 
ever  since  been  used  and  applied  as  the  trade* 
name  of  all  the  coal  shipped  from  their  mines ; 
that  their  coal  is  known  and  recognized  in  the 
trade  as  "  Sonman  coal,"  and  is  thus  distinguished 
from  other  kinds  and  qualities  of  bituminous  coal 
in  the  market.  The  plaintiffs  complain  that  the 
defendants  are  infringing  their  right,  by  wrong- 
fully and  fraudulently  shipping  an  inferior  coal 
under  the  same  trade-name,  and  offering  it  tor 
sale  as  "  Sonman  coal,"  thus  inducing  dealers 
and  consumers  to  suppose  that  the  coal  which 
they  buy  from  the  defendants  is  the  Sonman  coal 
of  the  plaintiffs ;  whereby  the  public  is  deceived 
and  the  reputation  of  the  plaintiffs*  coal  is  in- 
jured, etc. 

It  is  clear  from  the  evidence,  and  the  fieict  is 
found  by  the  Master,  that  the  coal  taken  from 
these  mines  has  heretofore  been  spoken  of  and 
sold  as  "  Sonman  coal."  Prior  to  1874,  how- 
ever, the  term  "  Sonman"  would  seem  to  have 
been  applied,  not  as  a  trade-name,  but  merely  as 
descriptive  of  the  location  of  the  mines.  Mr. 
Alexander  M.  White,  who  mined  the  Lemon 
vein  in  1862  or  1858,  says:  "  We  called  it  the 
Sonman  coal  in  contradistinction  to  the  Lily  Mill 
coal,  which  was  mined  east  of  it,  between  planes 
8  and  4  ;  this  was  a  common  appellation  for  it ; 
we  called  the  coal  from  that  survey  Sonman  coal." 
Hon.  John  Dean  testifies,  that  there  were  about 
five  thousand  acres  known  to  him  as  the  Son- 
man  lands ;  that  the  coal  is  called  the  Sonman 
coal,  and  that  he  always  heard  it  called  by  that 
name ;  and  that  it  was  a  very  common  name  as 
far  back  as  1854.  Mr.  Westbrook,  who  opened 
the  Miller  vein  and  sold  coal  to  the  Altoona 
Manufacturing  Company,  to  the  Logan  Iron  and 
Steel  Works,  to  the  Phoenix  Iron  Company,  and 
to  dealers,  says:  *'  I  always  called  all  coal  mined 
and  shipped  Sonman  coal,  as  designating  the 
locality  or  region  in  which  it  was  mined;  some- 
times, however,  designating  the  coal  by  the  name 
of  the  vein  by  which  it  is  known." 

But  the  plaintiffs  have  introduced  evidence  to 
show  that  a  short  time  after  the  1st  of  January, 
1874,  they  formally  adopted  the  term  **  Sonman" 
as  a  trade-mark  or  name  for  their  coal,  and  they 
now  seek  an  injunction  to  restrain  the  use  of  that 
term  by  the  defendants  to  any  of  their  coal,  even 
though  the  same  be  mined  from  the  Sonman  lands. 

The  ownership  of  a  trade-mark  has,  in  gene- 
ral, been  considered  as  a  right  of  pH>perty,  and 
equity  will  protect*  that  right  from  infringe- 
ment ;  proof  of  fraud  is  not  required ;  the  mere 
violation  of  the  right  is  sufilcient  to  induce  the 
exercise  of  the  equity  powers  of  the  courts*  The 
trade-name  of  any  natural  product  or  other  article 
of  manufacture,  upon  which  a  trade-mark  cannot 
conveniently  be  affixed,  though  not  strictly  a  trade- 
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mark,  is,  nevertheless,  a  species  of- property  and 
will,  as  a  general  role,  be  protected  in  like  man* 
ner.  Trade-raarks  are  the  proper  subject  of  as« 
signment,  to  the  extent,  at  least,  that  UQleas  re- 
served they  pass  with  an  assignment  of  basiness 
(Sebastian  on  Trade-marks,  286) ;  and  the  assigB* 
ment  by  one  partner  of  all  his  interest  in  a  firm 
ta  his  co-partners  will  carry  with  it  the  exclusive 
use  of  the  trade-mark  of  the  firm.  (Menendes  «• 
Holt,  128  U.  S.  514.^  M  As  a  distinct  property, 
separate  from  the  article  created  by  the  original 
producer  or  manufacturer,  it  may  not  be  the  sub* 
ject  of  sale ;  but  when  the  trade-mark  is  affixed 
to  articles  manu&ctured  at  a  particular  establish* 
ment  and  acquires  a  special  reputation  in  con* 
nection  with  the  place  of  manufacture,  and  that 
establishment  is  transferred,  either  by  contract  or 
operation  of  law,  to  others,  the  right  ^  the  use  of 
the  trade-mark  may  be  lawfully  transferred  with 
it.  Its  subsequent  use  by  the  person  to  whom 
the  establishment  is  transferred,  is  considered  as 
only  indicating  that  the  goods  to  which  it  is  affixed 
are  manufactured  at  the  same  place,  and  are  of 
the  same  character  as  those  to  which  the  marit 
was  attached  by  the  original  designer."  Such  is 
the  appropriate  language  of  Lord  Cransworth, 
in  the  case  of  Leathercloth  Company  v.  The 
American  Leathercloth  Company^  in  11  Jar.,  N. 
S.  518 ;  Kidd  v.  Johnson  (100  U.  S.  617).  We 
assume,  therefore,  that  W.  H.  Piper,  as  the  assig- 
nee of  Dysart  and  Laughman,  possessed  the  rights 
of  the  firm  of  Dysart  &  Co.  in  any  trade-mark 
which  that  firm,  at  the  time  of  its  dissolution, 
may  have  acquired,  and,  with  his  approval,  the 
new  firm  of  W.  H.  Piper  ds  Co.  were  certainly 
entitled  to  exercise  that  right. 

But  we  are  not  clear  that  either  Dysart  &  Co., 
or  W.  H.  Piper  &  Co.,  or  any  other  parties  opera- 
ting the  Sonman  mines,  had  a  right  to  appropriate 
the  term  '^  Sonman'*  to  the  exclusion  of  others  simi- 
larly engaged.  The  object  of  a  trade-mark  is 
that  the  article,  to  which  it  is  attached  or  belongs, 
may  be  distinguished  from  articles  of  a  similar 
kind,  and  thus  be  known  and  identified  in  the 
market;  its  purpose  is  to  indicate  the  persdnal 
origin  of  the  article  to  which  it  is  applied,  or  the 
source  from  which  it  comes.  The  office  of  a 
trade-mark  is  thus  defined  by  Mr.  Justice  Field, 
in  Manutacturing  Co.  v.  Trainer  (101  U.  S.  58) : 
<^  Every  one  is  at  liberty  to  affix  to  the  product  of 
his  own  manufacture  any  symbol  or  device  not 
previously  appropriated,  which  will  distinguish 
it  from  articles  of  the  same  general  nature,  manu- 
factured or  sold  by  oUiers,  and  thus  secure  to 
himself  the  benefits  of  increased  sale  by  reason 
of  any  peculiar  excellencies  he  may  have  given 
to  It.  The  symbol  or  device  thus  becomes  a  sign 
to  the  public  of  the  origin  of  the  goods  to  which 
it  ia  attached,  and  the  assurance  that  they  are 
the.genuine  article  of  the  original  producer/' 


But  in  the  exercise  of  the  right  to  establish  a 
trade-mark,  thero  aro  certain  limitatione  which 
must  be  observed.''  No  {Hroperty  ean  be  acquired 
in  any  word,  mark,  or  device^  which  denotes 
merely  the  nature,  kind,  or  quality  of  an  article. 
ThiiM,  in  Ba^^tt  v.  Findlater  (L.  B.  17  Eq*  29), 
an  iiyunctioa  to  restrain  the  use  of  the  words 
^<  Nourishing  Stout,"  which  the  pkuntifi'  had 
previously  used,  was  refused  upon  the  ground 
that  f  *  nourishing'*  was  a  mere  Eo^ish  word  de- 
noting quality.  *^  The  owner  of  an  original  trade* 
mark  has  an  undoubted  right  lobe  protected  in 
the  exclusive  use  of  all  Uie  marks,  forms,  or  sym- 
bols that  are  appropriated  ae  designating  the  trae 
origin  or  ownership  of  the  article  or  fabric  to 
which  they  are  affixed ;  but  he  has  no  right  to 
an  exclusive  use  of  any  words,  letters,  figuros,  or 
symbols  which  huve  no  relation  to  the  origin  or 
ownership  of  the  goods,  but  aro  only  neant  to 
indicate  their  name  or  quality.  .  He  has  no  right 
to  appropriate  a  sign  or  symbol  which,  from  the 
nature  of  the  fact  it  is  used  to  signify  others 
may  employ  with  equal  truth,  and  therefore  have 
an  equal  right  to  employ,  for  the  same  pujpoeo.*' 
(The  Amoskeag  Manufacturing  Company  v* 
Spear,  2  Sandf.  S.  C.  599.) 

And  whilst  the  offioe  of  a  trade-mark  is  to 
indicate  the  personal  origin  or  ownership  of  an 
article,  yet  a  merely  geographical  name  cannot 
be  so  used  (Bispham's  Eq.  sec.  457 ;  Canal 
Company  t^.  Clark,  13  Wallace,  311).  .  In  the 
ease  last  cited,  it  was  held  that  the  word  *'  Lacka- 
wanna," which  is  the  name  of  a  region  of  coun- 
try in  Pennsylvania,  could  not,  by  combination 
with  the  wonl  coal,  constitute  a  trad^-mark,  be- 
cause every  one  who  mined  coal  in  the  valley  of 
the  Lackawanna  had  a  right  to  represent  his  coal 
as  Lackawanna  coal.  <<  The  word  *  Lackawanna,' 
says  Mr.  Justice  Strong,  *<  w^  not  devised  by 
the  comf^nants.  They  found  it  a  settled  and 
known  appellative  of  the  district  in  which  their 
coal  deposits  and  those  of  others  were  situated. 
At  the  time  they  b^^n  to  use  it,  it  was  a  recogr 
niced  description  of  a  region  and,  of  course,  all 

the  earths  and  minerals  in  the  region." 

**  It  must  then  be  collsid^red  as  sound  doctrine," 
says  the  learned  Justice,  <'  that  i^o  one  can  apply 
the  name  of  a  district  of  country  to  a  if  ell-known 
article  of  commeroe,  and  obtain  thereby  sach  an 
exclusive  right  to  the  appellation  as  to  prevent 
others  inhabiting  the  district,  or  dealiitg.  in  simi- 
lar articles  coming  from  the  district,  from  truth- 
fully using  the  same  designation.  It  is  only  when 
the  adoption  or  imitation  of  what  is  claimed  to 
be  a  trade-mark  amounts  to  a  false  representation, 
expressed  or  implied,  designed  or  incidental  that 
there  is  any  title  to  relief  agaiaet  it." 

In  the  case  of  NewBMm  v.  Alvprd  (49  Barb. 
588),  the  plaintifli  manufactured  a.oament  at 
Akron,  N.  Y.,  and  sold  it  under  the  name  of 
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^  Akron  Cement.''  The  defendants  made  the 
same  sort  of  cement  at  Bjracose,  and  labelled  it 
"  Onondaga  Akron  Cement."  The  Court  held 
that:  << Though  all  the  world  had  a  right  to 
raanu&ctnre  cement  at  Akron  and  call  it  Akron 
Cement,  jet  the  action  of  the  defendants,  in 
calling '  their  cement  made  at  Syracuse,  Akron 
Cement,  was  a  fraud  onr  Che  plaintiffs  and  on  the 
public,  and  should  accordingly  be  restrained." 
To  the  same  effect  is  our  own  case  of  Glendon 
Iron  Co.  V.  Uhler  (75  Pa.  467),  where  a  corpo- 
ration adopted  the  trade-mark  <<  Glendon"  upon 
their  iron ;  the  place  where  their  Aimaces  were 
located  was  afterwards  erected  into  a  borough  by 
the  name  of  Glendon.  Another  company,  en- 
gaged in  business  in  the  same  place,  afterwards 
used  the  word  '<  Glendon"  on  their  iron,  and  it 
was  held  that  the  second  company  whs  justified 
in  so  doing.  **  The  appellees,"  said  this  Court  in 
the  case  cited,  *<  put  upon  their  pigs  the  initials 
of  thetr  ffrm  and  the  name  of  their  town.  That 
name  was  Glendon  to  the  whole  world.  It  can- 
not be  that  the  previous  appropriation  by  the 
appellants  of  the  werd  which  now  is  the  name  of 
the  town,  prevents  any  other  manufacturer  of  pig 
iron  within  its  limits  from  using  the  same  word. 
If  it  be  so  now,  it  may  continue  through  all 
coming  time.  The  boundaries  of  the  town  may 
be  enlarged  ;  the  borough  may  grow  into  a  city  ; 
the  manufacturers  of  pig  iron  may  be  multiplied, 
and  the  word  most  expressive  to  indicate  their 
location  must  be  denied  to  all  save  one.  So  far 
as  the  authorities  go  to  restrain  a  manufacturer 
from  the  adoption  of  a  truthful  trade-mark,  we 
will  endeavor  to  enforce  them  ;  when  asked  to  go 
further  we  must  decline.  If  the  effect  of  the 
incorporation  of  the  appellants'  district  of  coun- 
try into  a  town  by  the  name  of  Grlendon,  has 
been  to  deprive  them  of  some  of  their  former 
rights,  they  must  submit  to  the  consequences." 
It  is  upon  the  same  principle  that  every  person 
may  put  his  own  name  upon  his  own  goods,  not- 
withstanding another  person  of  the  same  name 
may,  in  that  name,  manufacture  and  sell  the 
same  or  a  similar  article.  (Burgees  v.  Burgees 
17  Eng.  L.  A^  E.  257.) 

Applying  these  principles  to  the  ease  now 
under  consideration,  it  seems  clear  that  the  plain- 
%\fk  are  not  entitled  to  the  exclusive  use  of  the 
word  <<  Sonknan"  as  a  trade-mark.  It  is  clear, 
from  the  evidence,  that  Sonman  is  a  word  of 
geographical  signification;  it  denotes  a  specific 
territory  or  region  of  country  of  considerable  ex- 
tent, which  is  and  for  many  years  both  before 
and  sineis  the  tradename  was  adopted  has  been 
devoted  to  the  production  of  a  somewhat  peculiar 
quality  of  coal  by  different  operators.  In  the 
year  1854  the  village  of  Sonman  was  built  upon 
this  tract.  Mr.  Alexander  M.  White  testifies : 
^  That  the  viUage  consisted  c^  a  nteam  saw-mill, 


a  store,  a  dwelling  which  he  constructed  for  him- 
self, one  for  his  superintendent,  and  six  tenement 
hocKses.  The  village  was  on  the  main  line  of  the 
Pennsylvania  Railroad,  and  although  at  first  there 
was  no  station,  a  siding  was  constructed  to  facil- 
itate the  shipping  of  coal  and  lumber."  Mr. 
Richard  P.  Westbrook  testifies:  <'That  in  1867 
there  was  a  settlement  or  village,  consisting  of 
two  large  mansion  houses,  one  40  by  60,  the 
other  30  by  40,  a  steam  saw-mill,  a  store-house  in 
which  was  kept  a  company  store,  two  bams,  one 
of  which  was  very  large,  a  bkcksmith  shop,  sev- 
eral  tenements  for  workmen,  and  an  iron  siding 
connecting  the  lumber  vard  with  the  Pennsyl- 
vania Railroad.  There  were  several  other  houses 
or  tenements  in  different  parts  of  the  Sonman 
property.  This  village  was  known  by  the  name 
of  Sonman.  There  was  a  post-office  there  at  that 
time,  kept  in  the  store-house.  James  A.  Shoe- 
maker was  the  postmaster."  He  further  tentifies  : 
^  That  a  station  was  established  at  Sonnuin  by 
the  Pennsylvania  R.  R.  in  1871 ;  the  building 
was  destroyed  by  fire.  In  the  latter  part  of  1872 
or  the  early  part  of  1873,  the  Pennsylvania  R. 
R.  Co.  erected  a  permanent  building  there  for 
ticket  and  freight  purposes  and  appointed  an  agent. 
About  the  same  time,  a  telegraph  station  was  es- 
tablished there  by  the  Western  Union  Company ; 
both  the  railroad  station  and  the  telegraph  station 
were  called  Sonman.  There  was  a  post-office 
called  Sonman  located  there  previous  to  1857. 
A.  F.  Cantwell  was  postmaster  in  1857.  The 
ofilce  was  continued  by  that  name  for  more  than 
ten  years;  and  when  Shoemaker  removed  from 
Sonman,  a  man  residing  at  Portage,  one  mile 
west,  was  appointed,  and  he  removed  the  office 
from  Sonman  to  Portage."  Mr.  Martin  says,  in 
1869  tire  saw-mill  was  gone  ;  the  post-oflice  had 
been  removed  to  Portage,  and  some  houses  were 
vacnnt,  but  the  mines  were  still  in  operation,  and 
continued  to  be  in  operation  until  the  railroad 
and  telegraph  stations  were  established  in  1872 
or  1873  and  ever  since  that  time. 

It  may  be  that  the  Sonman  tract  does  not 
present  the  features  of  what  the  appellees  call  an 
independent  region ;  that  it  is  not  so  extensive 
or  so  sharply  defined  in  its  natural  boundaries  as 
the  Lackawanna  Valley;  it  may  be,  also,  that 
Sonman  <$annot  be  considered  as  a  separate  coal 
basin,  or  eVen  as  a  sub-basin,  yet  it  is  plain  that 
it  had  received  a  distinct  geographical  recognition 
from  the  public  These  lands,  for  many  yeara 
prior  to  the  time  that  the  plaintifils  adopted  their 
trade-name,  were,  as  we  have  seen,  known  as  the 
Sonman  survey.  Its  boundaries  were  marked  and 
defined  upon  the  map  of  Cambria  County ;  the  vil- 
lage erected  thereon  was  Sonman  ;  the  post-office 
was  Sonman  ;  the  railroad  station  was  Sonman  ; 
the  telegraph  office  was  Sonman ;  the  coal  taken 
from  the  mines  was  shipped  as  Sonman  coal,  And, 
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hy  this  deecription,  wan  known  in  the  market,  i 
Can  it  be  doubted  that  the  term  Sonman,  in  the 
year  1874,  was  a  name  descriptive  of  a  locality  ? 
If  it  was,  the  name,  when  applied  to  it8  own 
natural  products,  moiit  be  taken  in  its  geographi- 
cal sense.  We  do  not  saj  that  a  geographical 
name  may  not,  in  some  cases  or  under  some  cir« 
cumstances,  be  applied  as  a  trade-4iame ;  but  we 
do  say,  that  when  the  article  to  which  ii  is  ap* 
plied  is  the  product  of  the  j^ace  named,  the  term 
cannot  be  used  as  a  trade-name  by  one  to  the  ex- 
clusion of  others,  owners  of  like  products  of  the 
same  place.  This  is  the  doctrine  of  all  the  cases. 
The  case  of  Wotherspoon  v,  Currie  (L.  R.  5,  EL 
&  I.,  A.  W.  P.  512),  relied  upon  by  the  appel- 
lees, when  properly  considered  and  understood,, 
will  be  found,  we  think,  to  be  consistent  with  this 
statement  of  the  law.  In  that  case,  as  we  under- 
stand it,  the  trade-name  *'  Glenfield'*  was  applied 
to  a  starch  which,  at  the  time  of  the  infringement, 
was  not  made  at  Olenfield,  but  elsewhere.  The 
name  was  then  used  and  for  some  time  before 
that,  had  been  used  in  an  entirely  fictitious  sense, 
as  denoting  the  personal  origin  of  the  article 
known  as  ^'  Glenfield  Staroh/'and  not  in  connec- 
tion with  the  place  of  its  manulacture.  The  word 
Glenfield,  assuming  that  it  may  have  a  geograph- 
ical import  at  first,  at  the  time  of  the  infringe- 
ment, was  used  in  an  entirely  different  sense  and 
for  a  wholly  different  purpose;  and  the  remarks 
of  the  Lord  Chancellor  are  intended  to  em- 
phasize the  fact  that  the  defendant,  who  was 
then  the  owner  of  Glenfield,  had  nothing  to  lose 
in  being  denied  the  privilege  of  affixing  the  name 
of  his  private  estate  to  his  products,  as  the  place 
was  of  little  consequence,  and  he  could  hope  for 
no  advantage  therefrom,  only  from  the  fact  of  con- 
siderable importance  that  the  plaintiff  had  manu- 
fiictured  a  superior  article  of  starch  known  by  that 
name,  which  had  a  great  reputation  in  the  market, 
and  of  which  he  had  made  large  sales. 

It  is  doubtless  true,  as  a  general  proposition, 
that  the  name  of  a  private  estate  may  be  used  by 
the  owner  as  a  trade-name.  The  case  just  cited 
is  an  illustration  in  point ;  for  the  plaintiff,  in  that 
case,  at  first  manufacturod  starch  on  the  private 
estate  of  Glenfield«  and  called  his  starch  Glen- 
field. He  removed  from  his  private  estate,  but 
retained  for  his  starch  manufactured  elsewhero 
the  same  trade-mark,  and  his  right  to  do  so  was 
sustained  by  the  judgment.  But  Sonman  is  not 
the  name  of  a  private  estate  in  this  sense  y  it  is  the 
name  of  a  large  boundary  of  land  containing  a 
number  of  separate  private  estates,  owned  by  a 
number  of  di^rent  persons^  all  of  whom  are  en- 
gaged in  the  same  business  of  mining  and  shipping 
coal,  and  we  hold  that  no  one  oi'  these  can  assume 
and  adopt,  as  a  trade-name,  the  name  by  which 
the  place  is  genmilly  known  in  the  geography  of 
the  country  to  the  exclusion  of  others. 


The  decree  is  reversed,  and  the  bill  is  dis- 
missed at  the  cost  of  the  appellees. 
Opinion  by  Claek,  J.  c  k.  s. 


Jan.  '89,  202.  Ut^ek  21, 1889. 

Waniner  v.  MitckiciL 

Parinenhip  and  indiriduai  debU  ^^  Wieiker 
property  held  in  name  of  individuaU  Vfko  con* 
etitute  a  partnerehip^  is  firm  or  individtud 
property^  it  a  queetionof  fact  for  a  jury  y  a$ 
beiween  ike  partners — Bui  oiherwisemi  to  pur^ 
chaseriy  or  lien  creditor $^-»Petnd  evidence^ 
when  admissible  in  such  cases. 

Parohasers  of  land  and  lien  creditors,  dealing  with 
the  owners  upon  the  faith  of  an  individual  title  ap- 
pearing upon  the  reoord,  may  not  be  deprived  of  their 
rights  against  the  individual  interests  in  the  land  hj 
parol  proof  that  they  were  reallj  partnership  inter- 
ests, and  therefore  mere  pcra—aUy. 

Between  partners  themselves,  land  which  is  treated 
as  partaership  property,  especial  Ij  if  it  be  paychased 
and  paid  for  with  partnership  flM>nej,  is  regarded  as 
partnership  property  only,  although  the  title  be  taken 
in  the  name  of  the  partners  individually. 

Whether  land  conveyed  to  persona  who  are  partners, 
in  their  individual  names  is  partoerahip  property  or 
not,  is  largely  a  question  of  intention,  which  may  be 
shown  by  parol ;  it  may  be  manifested  in  the  acts  and 
declarations  of  the  parties. 

J.,  having  purchased  the  interest  of  W.  in  the  firm 
of  J.  and  W.,  gave  with  M.  a  bond  to  W.  to  indemniiy 
him  from  the  payment  of  all  indebtedness  outstanding 
against  the  firm.  J.  subsequently  became  insolvent, 
after  haviug  paid  all  the  firm  debts,  except  a  balance 
upon  a  judgment  confessed  by  himself  and  W.  in  favor 
of  P.  to  secure  the  payment  of  part  of  the  purchase- 
money  of  a  foundry  property,  used  by  ilie  firm  of  J. 
k  W.  in  their  business,  title  being  taken  in  the 
name  of  J.  and  W.  as  individuals.  W.  having  paid 
the  balance  due,  brought  suit  against  M.  upon  the 
bond.  All  the  evidence  having  been  admitted  upon 
the  question  wliether  the  debt  in  question  waa  a  firm, 
or  an  individual  debt,  the  Court  directed  a  verdiet  for 
the  defendant,  upon  the  ground  that  H  was  incom- 
petent to  change,  by  parol  proof,  a  debt  which  on  its 
face  was  an  individual  debt,  into  a  partnership  debt : 

Beidf  to  be  error.  Whether  a  debt  is  a  firm  debt  or 
not,  is  a  question  of  fact  for  the  determination  of  a 
Jury, 

Error  to  the  Common  Pleaa  of  Bfmdfi>rd 
County. 

Feigned  issue,  in  which  F.  H.  Warriner  waa 
plaintiff,  and  J.  M.  Mitehell  and  Anitia  Mitdieli 
were  defendants. 

Plaint^  entered  up  a  bond  dated  May  27, 
1882,  for  $5000,  given  by  defendants,  oottdkiooed 
that  they  should  pay  all  the  debu  of  (he  late  firm 
of  Mitchell  &  Warriner,  and  indemnify  smd  save 
harsilesBsaid  F.  H.  Warriner  from  all  said  debts, 
liabilities,  and  coeta  arising  from  or  on  aoooont 
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of  sU  iDdebtedneas  then  oiitotaBding  agabsi  said 
firm. 

KzeoatioD  havinfi^  been  ittved  upon  the  jndg- 
ment,  and  the  personal  propertj  of  Austin  Mit- 
chelly  one  of  the  defendantSy  having  been  levied 
upon,  be  filed  an  affidavit,  and  supplemental  affi- 
davit, alleging  that  the  debts  mentioned  in  the 
bond  were  all  paid  and  satisfied ;  whereupon  the 
Court  ordered  this  issue  to  be  framed  to  try  the 
fiM»ts  as  to  whether  said  partnership  debts  had 
been  paid,  and,  if  not,  how  muoh  said  Wairiner 
bad  been  obliged  to  pay,  etc. 

The  material  teets,  as  they  appeared  upon  the 
trial,  befere  Wilaoh,  P.  J.,  of  Tioga  Connly, 
are  fnlly  set  forth  in  the  opinion  of  the  Supreme 
Court. 

The  Court  oharged  the  jury,  inter  o/ta,  as  fol- 
lows:—» 

**  This  is  an  issue  to  ascertain  whether  that 
debt  of  five  hundred  and  forty-four  dollars  and 
eighty-nine  oents,  which  was  for  part  of  the  pur- 
chase-money of  thai  real  estate,  was  a  partnership 
debt.  And  I  have  permitted  the  plaintifi*.  War- 
riaer,  to  give  parol  evidence  to  show  that  the 
deed  oogln  to  have  been  in  Vhe  name  of  the  firm, 
that  the  purchaae  was  really  for  the  ose  of  the 
firm,  that  tl»  judgment-note  and  the  judgment 
founded  upon  it  were  for  a  firm  debt — and  I  have 
sdmitted  all  this  evidence  for  the  purpose  of 
coming  to  a  conclusion  whether  such  a  thing 
ought  to  be  permitted ;  for  the  purpose  of  getting 
this  case  in  a  shape  where  it  may  be  properly  re- 
viewed, upon  being  taken  up,  if  I  am  mistaken 
now. 

'<  Upon  full  reflection  I  am  satisfied  that  that 
parol  evidence  cannot  be  admitted  to  change  the 
character  of  that  deed,  that  it  cannot  change  the 
character  of  that  note  mxr  of  the  judgment  which 
is  in  evidence  entered  upon  that  note ;  that  the 
plaintiff  cann<^  be  permitted  to  change  the  record 
by  parol,  and  to  show  that  a  judgment  which  is 
an  individual  judgment,  which  stands  in  this 
Court  aa  an  individual  judgment  is,  in  faet,  a 
firm  judgment  i  that  to  do  that  is  oootrary  to  the 
law  aH  Pennsylvania,  and  that  this  action  cannot 
be  maintained  upon  the  evidence  offered  and  ad- 
mitted ,  andt  therefore,  we  say  to  you  that  yon 
are  to  return  a  verdict  in  favor  of  the  defendants, 
and  the  prothonotary  will  take  your  verdicf 

Verdict  aocordingly. 

A  rule  for  a  new  trial  having  been  discharged, 
plaintiff  took  this  writ,  and  assigned  for  error 
that  the  Court  erred,  iniermliau^ 

(1)  In  instructing  the  jury  that  the  plaintiff 
was  estopped  by  the  record  from  showing  that  the 
debt  in  dispute,  was  a  firm  or  partnerahin  debt. 

(2)  In  Erecting  a  verdiet  in  favor  ot  the  de* 
feadflMla. 

(9)  In  not  submitting  to  the  jury  the  qaestion 
nbetfaar  or  not  the  bond  in  this  case  wasexeoiited 


by  J.  M.  Mitchell  and  Austin  Mitchell,  his  surety, 
upon  the  agreement  and  understanding  that  it 
was  to  indemnify  F.  H.  Warriner  against  this 
particular  debt,  and  if  the  jury  so  found,  and 
Warriner  acted  upon  the  good  faith  of  the  trans- 
aotion,  the  plaintiff  is  entitled  to  recover,  not- 
withstanding the  form  of  the  record. 
WilUam  Maxweil^  for  plaintiff  in  error. 
The  kw  as  laid  down  in— 

No1>ermot  v.  Laurence,  7  S.  &  R.  437 ; 

Sbafer's  Appeal,  10  Oat.  49, 
that  *^  a  deed  to  persons  as  tenants  in  common, 
who  are  partners,  must  as  to  purchasers  of  the 
title  and/tff|  creditors^  stand  as  the  foundation  of 
their  rights,  and  govern  in  distributing  the  pro- 
ceeds of  the  sale  of  real  estate,*'  is  not  disputed. 
The  objection  is  to  its  application  to  the  facts  of 
this  case. 

OverhoU*8  Appeal,  2  Jones,  222. 

Brwin's  Appeal,  S  Wright,  535. 

Shafer's  Appeal,  ntpra. 

Lammere  v.  Alden,  28  Pitts.  L.  J.  43. 

Abbotl^s  Appeal,  14  Wr.  234. 

Black  V.  Seipt,  12  PhiU.  360. 

West  Hiokorj  Mining  Assn.  v.  Leed,  30  Sm.  38. 

ITeason  v.  Kaine,  13  Id.  335. 

Grow  V,  Com^  23  Pitts.  L.  J.  95. 

WiUiams's  BsUte,  Id.  118. 

Pay  V.  Finley  et  a/.,  14  Phila.  206. 

Palmer  v.  Taggart  &  Co.,  1  Chester  Co.  Rep.  107. 

1  Parsons  on  Contracts,  *153. 
B.  B.  Parsons  {J.  T.  McCoUom,  A.  C.  Fan- 
ning^  and  A,  Morgan  with  him),  for  defendants 
in  error. 

We  do  not  question  the  principle  that  the 
equities  of  the  partnership  may  be  shown  by 
parol  on  distribution  of  money  arising  from  ju- 
dicial sales  of  real  estate,  brought  into  the  firm  as 
stock,  when  there  are  no  intervening  equities. 
This  is  not  our  case.  There  iis  no  question  of  dis- 
tribution here.  This  principle  can  only  apply 
between  the  partners  themselves. 

It  is  settled  that  where  lands  are  owned  by  two 
persons,  on  the  face  of  the  deed  of  conveyance  to 
them  as  tenants  in  common,  it  is  incompetent 
whenever  the  rights  of  third  persons  are  involved, 
to  show  by  parol  that  they  were  held  as  partner- 
ship property. 

Appeal  of  Geddes  and  Wife,  3  Nor.  482. 

Lefevre^s  Appeal,  1»  P.  F.  6m.  122. 

BbbMTt's  Appeal,  20  Id.  79. 

Bidgway,  fiodd  k  Cc's  Appeal,  3  Har»  177. 

Erb  k  Matter's  EsUte,  1  Pearson,  98. 

Hale  V,  Hearie,  2  W.  143. 

Holt's  Appeal,  2  Out.  271. 

Appeal  of  Seoond  Nat.  Bank,  2  Norris,  200. 

October  7,  1889.  Thb  Ooobt.  In  this  case 
the  material  facts  were  that  Warriaer,  the  phiin* 
tiff,  and  J.  M.  Mitchell,  ooe  of  the  defeadants, 
had  formed  and  conducted  a  partneffabtp  manu- 
ftM^turing  busia^fn  from  1877  to  1882,  at  which 
latter  date  the  partnership  was  diseolved  by  mu- 
tual agreement.    The  diseohition  was  effected  by 
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Mitchell  purckasing  the  interest  of  WmriDep  and 
agreeiog  to  pay  ail  the  firm  debts.  To  seenre 
peffonnanoe  of  this  agreement,  bo  far  as  the  pay- 
ment of  debts  was  concerned,  Mitohell  gave  War- 
Finer  a  bond  of  himself  and  Austin  Mitohell,  the 
other  defendant,  in  the  penal  sum  of  $5000, 
which,  reciting  the  disselution  and  that  James 
M.  Mitchell  had  agreed  to  iademnifj  Warriner 
<<  from  the  payment  of  any  and  all  firm  debts 
against  said  partnership,''  stipulated  that  James 
M.  Mitchell  and  Austin  Mitchell  should  at  all 
times  <<  indemnify  and  save  harmless  the  said  F. 
H.  Warriner,  his  executors,  administrators,  or  as- 
signs from  the  payment  of  any  and  all  indebted- 
ness now  outstanding  against  the  said  firm  of 
Mitchell  db  Warriner,  and  of  any  and  all  cost  and 
damage  that  may  arise  by  reason  of  the  same." 

James  M.  Mitchell  subsequently  became  insol- 
vent after  having  paid  all  the  firm  debts  but  a  bal- 
ance of  $544.89,  due  upon  a  certain  judgment  con- 
fessed by  James  M.  Mitchell  and  F.  H.  Warriner 
in  favor  of  Thomson  &  Kucher  for  $4250.  This 
balance  of  $544.89  Warriner  was  obliged  to  pay 
and  now  seeks  to  recover  it  of  Austin  Mitchell, 
surety  for  James.  The  question  is  whether  this 
debt  was  a  partnership  debt  of  Mitohell  &  War- 
riner. If  it  was  not  Austin  Mitchell  was  not 
bound  for  its  payment,  and  there  could  be  no  re- 
covery in  this  case.  If,  on  the  other  hand,  it  was 
a  partnership  debt,  Austin  Mitchell  was  bound 
for  its  payment,  and  the  plaintiff'  would  be  entitled 
to  recover.  Whether  the  debt  was  a  firm  debt 
or  not  was  a  question  of  fact,  and  was  for  the  de- 
termination of  a  jury  if  there  was  proper  testimony 
in  the  case  to  support  a  verdict  to  that  effect. 
The  learned  Court  below,  however,  after  admit- 
ting all  the  testimony  offered  upon  that  question, 
was  of  opinion  that  the  plaintiff  could  not  re- 
cover, and  withdrew  the  case  from  the  jury  and 
directed  them  to  find  a  verdict  for  the  defendants, 
which  was  done. 

We  are  of  opinion  that  this  action  of  the 
Court  below  was  erroneous,  and  for  that  reason 
the  judgment  must  be  reversed.  The  reason 
given  by  the  learned  Judge  for  bis  instruction  to 
the  jury,  was  not  that  there  was  no  evidence  to 
prove  that  the  debt  paid  in  part  by  Warriner  was 
a  partnership  debt,  but  that  it  was  incompetent 
to  change  by  parol  proof  a  debt,  which  apparently 
on  its  face  was  an  individual  debt,  into  a  partner- 
ship debt.  The  debt  in  question  was  evidenoed 
by  a  jadgnMnt-oote  for  $4250,  given  in  187d  by 
J.  M.  Mitohell  and  F.  H.  Warriner,  to  Thomson 
&  Kooher,  npoa  which  judgment  was  entered. 
It  waa  in  evWenoe  that  this  judgment-note  was 
given  to  aeourt  the  payment  of  $4350,  part  of  the 
consideration  money  of  a  deed  for  a  fbnndry  pro- 
perty vHirich  was  made  by  Thomson  ds  Kucher  to 
J.  M.  Mitofa<4i  and  F.  H.  Warriner.  Being 
named  as  individuals  in  the  deed,  prima  facte 


they  woald  be  regarded  as  tenants  m  oommon 
and  so  &r  as  the  rights  of  purehasers  and  Hen 
erediton  were  or  might  be  ooneemed,  this  state 
of  the  title  oould  not  be  oontroverted  and  changed 
by  parol  proof.  Purohaaers  and  lien  eredifors 
dealing  with  tira  owners  npoa  the  foitli  of  an  in- 
dividoal  title  appearing  upon  the  Tooord,  eouM 
Bvt  be  deprived  <lf  tMt  riglits  i^ainst  the  indi- 
vidual interests  in  the  land  by  parol  proof  that 
they  were  really  partnership  interests, -and  there- 
fore mere  personalty.  This  doctrine  is  exceed- 
ingly well  settled,  and  is  not  at  ail  open  to  ques- 
tion. (Lefevre's  Appeal,  69  Pa.  122 1  Ebbert's 
Appeal,  70  Id.  79;  Oedde^s  Appeal,  84  Id. 
482 ;  Holt's  Appeal,  98  Id<  257.) 

But  it  is  just  as  true  that  as  between  the  part- 
ners themselves  land  which  ia  treated  as  partner- 
ship property,  especially  if  it  be  purchased,  and 
paid  for  with  partnership  money,  is  regarded  aa 
partnership  property  only,  although  the  title  bo 
taken  in  the  name  of  the  partners  individwtUy^ 
It  is  largely  a  question  of  intention,  «^  that  inten- 
tion may  be  shown  by  parol ;  it  may  be  mani- 
fested in  the  acts  and  deelaratioaa  of  the  parties." 
(Shafer's  Appeal,  10^  Pa.  48  ;  Brwin's  Appeal, 
99  Id.  585;  Abbott's  Appeal,  50  Id.  284; 
West  Hickory  Mining  Association  r.  Reed,  80 
Id.  88.) 

The  Orror  of  the  learned  Court  below  oonsisted 
in  the  wrong  application  of  an  undoobtedly  cor- 
rect legal  principle.  If  Austin  Mitohell  occupied 
the  position  of  a  purchaser  of  the  individual  title 
of  either  of  the  owners  of  the  land,  or  if  he  were 
a  lien  creditor  of  either  of  them,  and  had  no  no- 
tice of  any  other  title  than  that  which  appeared 
of  record,  his  rights  could  not  have  been  affected 
by  any  parol  proof,  the  purpose  of  which  was  to 
show  that  the  title  was  vested  in  the  partners, 
and  not  in  the  individoals.  But  he  is  not  in  any 
such  position.  He  is  simply  an  obligor  in  a  bond 
indemnif3ring  the  plaintiff  against  liability  for 
firm  debts.  He  neither  purchased  any  titles  nor 
loaned  money  upon  the  ftiith  of  any  title  in  this 
property.  He  made  himself  liable  generally  for 
the  payment  of  the  debts  of  the  firm.  The  ques- 
tion then,  and  the  only  question,  is^  was  this  a 
firm  debt.  That  depends  upon  variovs  consider* 
ations.  Primarily  it  depends  upon  the  qaestion 
whether  it  was  a  debt  owing  for  a  partnership 
transaction.  It  happens  that  this  partieolar 
transaction  is  one  which  may  have  two  aspects, 
one  of  them  depending  not  so  moeh  upon  the 
actual  facts  of  the  case  as  upon  the  character  of 
the  persons  whose  rights  or  interests  may  be  af- 
fected, Boeh  as  purchasers  and  creditors,  and  ike 
other  depending  upon  the  real,  as  diatingQished 
from  the  •  apparent  atate  of  the  titAa.  If  the 
rights  of  purchasers  or  lien  creditors  are  concemed 
tiM  apparent  state  ef  the  title  prevails  as  to  dU 
others,  and  even  as  to  purehasers  and  creditors 


Digitized  by 


Google 


WEEKLY  NOTES  OF  GASES. 


473 

of  Anatin  Mitchell  that  the  debt  was  regarded  hj 
all  the  parties,  including  himself,  as  a  firm  debt. 

We  sustain  the  first,  second,  and  third  assign- 
ments of  error,  and  on  them  the  judgment  is 
reversed.  The  other  assignments  are  not  sus* 
tained. 

Judgment  reversed,  and  new  venire  awarded. 

Opinion  by  Orebn,  J.  h.  c.  o. 


who  have  notice  the  real  slate  <»f  the  title  prevails. 
In  this  case  therefore  if  the  debt  doe  for  the  con- 
veyance of  the  firoperty  made  by  Thomas  A 
Kneherto  J.  M.  Mitehell  and  F.  H.  Warriner 
was  a  debt  doe  by  the  firm  of  Mitchell  &  War- 
riner, the  defendant  Austin  Mitchell  was  liable 
to  the  plaintiff  for  its  payment,  if  it  was  not  such 
a  debt  he  was  not  liable.  On  this  question 
there  were  facts  which  looked  in  both  directions. 
The  fact  of  the  conveyance  to  the  two  individ- 
uals without  naming  them  as  partners,  and  with* 
oat  any  statement  in  the  deed  that  the  property 
was  to  be  held  as  partnership  property  was  some 
evidence  that  the  consideration  of  the  conveyance 
was  individual,  and  not  partnership.  The  judg- 
ment bond  being  given  by  individuals  would 
afford  some  evidence  also,  though  slight,  to  the 
same  effeet.  On  the  other  hand  there  was  evi- 
dence showing  that  the  property  was  obtained 
and  used  for  partnership  purposes,  that  the  down 
payaient  of  $250  was  partnership  money,  that 
two  further  payments  of  $500  each  were  made 
with  partnership  funds,  and  also  that  all  the  in- 
t^est  money  that  was  paid  came  from  the  same 
source,  that  repairs  were  made  and  paid  for 
with  firm  money,  that  the  buildings  were  in- 
sured and  the  premiums  were  paid  with  the 
money  of  the  firpi.  It  was  also  testified  by 
Warriner  that  Austin  Mitehell  was  present  at  the 
time  before  the  execution  of  the  bond  of  indem- 
nity in  suit,  when  the  parties  were  calculating  the 
amount  due  on  the  bond  given  for  the  property, 
and  participated  in  the  calculation,  and  at  another 
time  that  it  was  said  in  Austin  Mitchell's  pres«> 
ence  that  the  bond  in  suit  was  to  be  given  to 
secure  him,  Warriner,  against  this  debt,  and 
that  all  of  them  understood  it  was  a  partnership 
debt.  There  was  other  evidence  tending  in  the 
same  direction^  We  are  clearly  of  opinion  that 
it  was  competent  to  ]Hx>ve  by  the  foregoing  and 
any  other  testimony  that  the  property  was  treated 
by  the  members  of  the  firm  as  partnership  pro- 
perty, and  th^  consideration  money  for  it  as  a 
partnership  debt.  If  it  was  a  partnership  debt 
as  between  the  partners,  it  eould  be  recovered  as 
such  against  them,  and  such  liability  would 
bring  it  directly  within  the  term  of  the  bond  of 
indemnity. 

In  the  first  affidavit  of  defence  the  defendant, 
Austin  Mitchell,  alleged  upon  oath,  that  the  firm 
of  Warriner  &  Mitch^l  had  purchased  real  estate 
for  the  purpose  of  carrying  on  their  business  for 
about  $4300,  and  that  there  was  unpaid  on  said 
real  estate  at  the  time  Warriner's  interest  was 
sdd  about  $2700,  and  that  the  indemnity  bond 
was  given  to  secure  the  judgment  which  was  re- 
vived by  amioable  scire  facias.  The  effeet  of  all 
this  was  for  the  jury,  and  it  would  be  at  least 
evidence  tending  to  show  knowledge  on  the  part 


Julj  '88,  11.  ^  May  27, 1889. 

Commonwealth's  Appeal. 

• 
Collateral  inheritance  tax — Penalty  far  non^pay^ 
ment  of—  When  due—AcU  of  May  4,  1855, 
€uui  May  6,  1887 — Not  inooneittent — Pay- 
ment  of  tax — How  far  estoppel  to  Common- 
wealth of  further  recovery. 

The  provisions  of  the  Act  of  May  4,  1865,  Bubatitat* 
ing  a  six  per  cent.  anDiial  charge  for  the  twelve  per 
cent,  penalty  are  not  inoonsistent  with  the  similar  pro- 
visions of  the  Act  of  May  6,  1887.  This  latter  Act  is 
simply  a  re-enactment  of  the  sabstance  of  the  pre- 
vious laws,  relating  to  the  collateral  iuheritanoe  tax, 
into  one  harmonioas  whole. 

Upon  an  appeal  from  an  appraisement  made  for  the 
purposes  of  the  collateral  inheritance  tax,  the  Or- 
phans' Conrt  foand  that  there  had  been  an  **  unad- 
voidable  cause  of  delay"  in  settling  the  estate,  and 
therefore  refused  to  apply  the  twelve  per  cent,  pen- 
alty for  delay  in  the  payment : 

Held,  not  to  be  error,  though  a  refusal  to  impose  a 
six  per  cent,  annual  charge  was  error. 

Pending  an  appeal  to  the  Supreme  Court,  the  parties 
liable  to  pay  tli^  tax  under  the  decree  of  the  Or- 
phans' Court,  made  payment  of  it  to  the  register  of 
wills : 

Hddt  that  this  did  not  estop  the  Commonwealth  from 
prosecuting  the  appeal,  and  recovering  the  interest 
upon  the  tax  up  to  the  day  of  payment. 

Appeal  from  the  Orphans'  Court  of  Northum- 
herland  County. 

In  the  Court  below  this  was  an  appeal  by 
Curtis  Q.  McWilliams,  administrator  c.  t.  a.  of 
William  Fagely,  deceased,  and  Catherine  Martc, 
devisee  and  legatee,  under  the  last  will  and  tes- 
tament of  said  William  Fagely,  from  the  ap* 
praisementibr  collateral  inheritance  tax  purposes* 

William  Fagely  died  at  Shamokin,  Pa.,  tes- 
tate, on  the  17th  of  February,  1874  He  was 
unmarried,  and  lefl  to  survive  him  neither 
father,  mother,  children,  nor  lineal  descendants. 
By  his  last  will  he  devised  his  whole  estate  to 
trustees  in  trust,  to  pay  the  one4ialf  of  the  net 
inoome  to  his  brother,  Reuben  Fagely,  during  his 
Uiie,  and  the  other  half  to  his  sisters,  Hannah 
Fagely  and  Elisabeth  Marta,  and  his  niece 
Catherine    Marts,   or   the    survivor    of  them, 
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during  their  lives  or  the  life  of  the  tar- 
vivor,  and  from  and  after  the  death  of  Reuben 
Fagely  to  pay  the  whole  of  said  income  to  Han- 
nah Fagelj,  Elizabeth  Marte,  and  Catherine 
IViartz,  or  the  survivor  of  them»  during  their 
lives  or  the  life  of  the  survivor,  with  remainder 
over,  under  the  intestate  laws. 

Reuben  Fagely  qualified  as  executor  of  his 
brother  on  Maroh  2, 1874,  and  died  February  21, 
1880.  On  March  2,  1880,  letters  of  administra- 
tion d.  b.  n.  c  t.  a.  on  the  estate  of  William 
Fa^lj  were  granted  to  Curtis  Q.  Mc Williams. 

On  May  1,  1878,  Samuel  Ueckert  was  a^ 
pointed  by  the  register  of  Northumberland 
County  collateral  inheritance  appraiser  of  the 
estate  of  William  Fagely,  and  on  April  2,  1880, 
Charles  M.  Clement  was  appointed  appraiser  of 
the  estate  of  Reuben  Fagely.  No  appraisement 
of  any  kind  of  the  estate  of  William  Fagely  was 
made  during  the  lifetime  of  Reuben*  After  his 
death  the  two  appraisers  acted  together,  in  all 
matters  relating  to  their  appointment,  although 
separate  appraisements  were  made  by  them  for 
each  estate. 

The  appraisers  first  met  on  March  27,  1882, 
and  on  August  6, 188d,  filed  an  inventory  and 
appraisement,  and  fixed  the  corpus  of  the  estate 
of  William  Fagely  for  the  purposes  of  the  col- 
lateral inheritance  tax,  as  well  as  the  estates  of 
the  several  life-tenants  and  remaindermen  therein. 
This  appraisement  was  largely  a  joint  one  of  the 
two  estates  of  William  and  Reuben  Fagely,  and 
failed  to  so  separate  them  that  an  assessment  of  the 
tax  due  by  each  estate  could  be  made.  An  ap- 
peal from  this  appraisement  was  taken  by  the 
legatees  and  devisees  of  both  estates,  and  the 
Orphans'  Court  (Rookifbllbb,  P.J.)  appotated 
the  aforesaid  two  appraisers  as  commissioners  to 
take  testimony  and  report  a  valuation  of  both 
estates,  as  well  as  of  the  life-estates  and  expectan- 
cies in  question.  The  commissioners  so  appointed 
made  their  report,  to  which  both  sides  filed  ex- 
ceptions. Pending  these  exceptions^  it  was  agreed 
between  counsel  that,  waiving  all  irregularities, 
the  report  of  the  eoosmissiooers  shoiild  be  taken 
as  fixing  the  values  oi'  the  estates,  as  well  as  Qf. 
the  life-estates  and  expectancies,  and  the  princi- 
pal of  the  tax  due,  and  that  the  ease  shoiild  be 
argued  on  the  question  of  interest  only.  There- 
upon all  exceptions  were  treated  as  withdrawn, 
except  the  Commonwealth's  sixth  exceptiooy 
'  which  was  at  follows  &—« 

'<  Because  the  said  appsaiaeis  did  not  speeift- 
cally  find  and  report  that  (he  said  estates  ware 
liable  to  a  paoaliy  of  12  per  ceat.  interest  per 
annum  Irom  the  death  of  the  respective  deeadeots, 
and  did  not  specifically  find  aad  report  the  time 
when  the  same  should  begin  lo  mm" 

After  argument  the  Court  entered  a  decree  re.- 
fusing  to  idlow  any  interest  whatever  upon  any 


portion  of  the  tax  as  fixed  by  the  commis8i<!mers 
(subsequently  amended  as  to  this  on  motion  of 
the  Commonwealth  so  as  lo  allow  interest  at  the 
rate  of  six  per  cent,  upon  the  tax  chargeable 
against  the  remainder),  apd  ftirtber  redacing  the 
tax  chargeable  upon  the  remainder  Atmi  95880.68 
to  $2870.54,  without  any  election  having  been 
made  by  the  remaindermen  to  take  advantage  of 
the  provisions  of  the  Act  of  May  14,  1855.  In 
entering  this  decree,  the  Court  filed,  inter  aUa^ 
the  following  opinion  : — 

*^  In  the  ease  of  the  Commonwealth's  Appeal, 
Avery's  Estate  (10  Casey,  204),  it  was  held 
that  ^  it  is  the  daty  of  executors,  where  a  part  of 
the  estate  cannot  be  settled  up  within  the  year,  to 
estimate  the  amount  thus  suspended,  and  pay  the 
collateral  inheritance  tax  on  the  balance,  other- 
wise they  Are  chargeable  with  interest  ttiereon 
at  the  rate  of  12  per  cent,  per  annam.' 

'*  In  the  present  ease,  however,  the  evidence 
shows  that  the  estate  was  very  much  complicated ; 
most  of  it  consisted  of  partnership  property,  and 
the  settlements  of  the  affitirs  of  William  and 
Reuben  Fagely  and  of  John  Haas  ft  Cot  were 
involved,  which  occupied  several  years,  and  it 
seems  it  was  impossible  i»  aaeertam  the  aoMNint 
of  the  principal,  or  make  an  estimate  nntil  suck 
settlements  could  be  made.  In  the  aapplemental 
report  of  the  appraisers,  filed  January  4,  1886, 
they  say,  <  they  have  been  requested  and  respect- 
fully do  call  the  attention  of  the  Court  to  the 
testimony  taken  by  the  appellants  for  the  purpose 
of  showing  that  it  was  not  possible  to  have  had 
the  estate  of  William  Fagely  appraised  for  col- 
lateral inheritance  tax  purposes  at  an  earlier  date 
than  was  done  without  manifest  injury  thereto. 
And  to  the  evidence  taken  by  appellants  to  show 
that  neither  Reuben  Fagely,  Catherine  Fagely,  nor 
Hannah  Martz,  during  the  liie  of  Reuben  Fagely, 
received  from  John  Haas  ft  Go.  any  revenue  or 
income  upon  the  interest  of  Wilfiam  FVigely 
therein,  but  that  the  same  remained  in  and 
swelled  the  eorpug  of  said  estate.'  Under  such 
facts  and  oiroumstances  I  hare  come  to  the  con- 
clusion that  it  would  be  wrong  to  compel  pay- 
ment of  any  penalty.  It  would  seem  that  it  was 
almost  impossible,  and  perhaf>s  unsafe,  for  the 
executors  to  undertake  to  make  an  estimate. 
They  allege,  and  ftrom  their  known  integrity 
and  honesty,  I  have  no  doubt  of  It,  that  they 
have  all  along  had  the  money  in  bank  ready  to  be 
paid  over  at  any  time  wlien  the  amount  could  be 
ascertained.  The  fact  that  when  the  appraisers 
re-examined  the  matter  and  came  to  make  their 
last  report,  they  reduced  the  value  of  the  estate 
nearly  thirty  thousand  dollars,  is  evidence  of  the 
difficulty  in  ascertaining  the  amount  of  the  estate 
at  an  earlier  period.  The  sixth  ezeepdon  is, 
therefore,  dismissed." 

The  (Jommonwealth  thereupon  took  tUs  appeal 
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assigniog  for  error  the  action  of  the  Court  in 
dismissing  the  sixth  exception  (first  assignment 
of  error);  in  refusing  to  allow  anj  interest 
whatever  upon  the  collateral  inheritance  tax 
(second,  third,  and  fifth  assignments  of  error)  ; 
and  in  leducing  the  amount  of  the  tax  itself 
(fourth  assignment  of  error). 

In  the  Supreme  Court  the  devisees  and  lega- 
tees under  the  will  of  Wm.  Fagel  j,  deceased,  moved 
to  quash  the  certiorari  taken  upon  this  appeal, 
and  also  filed  certain  special  pleas  to  the  effect 
that  they  had  paid  the  amounts  of  the  collateral 
inheritance  tax  ordered  hj  the  decree  of  the  Or^ 
phans'  Court  and  held  the  receipts  of  the  register 
of  wills  of  Northumberland  Conntj  and  of  the 
auditor-general  of  the  Commonwealth  of  Penn- 
sylvania therefor,  and  averred  therefore  that  the 
Comnumwealth  was  estopped  from  making  any 
farther  claim  agftinst  them. 

The  appeal  and  motion  to  quash  were  heard 
together. 

Robert  SnodgraUy  for  the  Commonwealth,  ap- 
pellant. 

Estoppel  does  not  operate  against  the  Common- 
wealth. The  receipt  given  by  the  register  is 
simply  for  payment  of  money  under  the  provisions 
of  the  third  section  of  the  Act  of  May  6,  1844 
(P.  L.  565),  as  a  proper  voucher  in  the  settle- 
ment of  the  estate.  It  does  not  bind  the  Common- 
wealth. 

The  collateral  inheritance  tax  became  due  and 
payable  within  one  year  after  the  death  of  dece- 
dent, and  under  the  fourteenth  section  of  the  Act 
of  April  10,  1849  (P.  L.  572),  if  not  paid  within 
that  time  the  devisees  became  liable  to  a  penalty 
at  the  rate  of  twelve  per  cent.,  unless  from  some 
^*  unavoidable  cause  of  delay"  the  estate  could  not 
be  settled  up ;  in  which  case  under  the  provisions 
of  the  Act  of  May  4,  1855  (P.  L.  425),  interest 
at  the  rate  of  six  per  cent,  only  may  be  charged. 

In  any  event  therefore  interest  should  have  been 
charged,  and  in  this  case  the  testimony  showed 
no  such  **  unavoidable  cause  of  delay"  but  rather 
the  unusual  and  unprecedented  delay  of  thirteen 
years  in  the  settlement  of  the  estate. 

The  exeoutors  could  readily  have  made  an  ap- 
proximate estimate.  If  they  do  not  they  are 
chargeable  at  the  higher  rate. 

Commonwealth's  Appeal,  10  Cssey,  204. 
Com.  tf.  Smith,  8  Harris,  100. 
Reish  V.  Com.,  10  Ont.  521. 

The  tax  upon  estates  in  remainder  accrues  im- 
mediately upon  the  death  of  the  persons  from 
whom  the  remaindermen  derive  title,  and  unless 
paid  within  one  year  draws  interest  at  the  rate  of 
12  per  cent. 

lleUoB's  Appeal,  114  Pa.  St.  570. 

In  Mb  case  no  election  was  aiade  to  pay  the 
tax  in  anticipation  of  the  time  of  actual  possession 
and  eigcgrment  under  the  provisions  of  the  Act  of 


May  4^  1855  (P.  L.  425),  but  even  if  that  had 
been  done,  the  amount  would  have  been  <^  imme- 
diately payable  to  the  register''  and  liable  to  in- 
terest at  six  per  cent. 

Com.  V.  Porter,  9  Harris,  389. 

Bank  of  U.  S.  i;.  Com.,  5  Id.  407. 

Com.  V.  Am.  Kaolin  Co.,  2  Pearson,  864. 

Com.  V,  Easton  Bank,  10  Banr,  442. 

C«m.  V.  Alliano#  Coal  Co.,  13  Wbbklt  Notes,  324. 
John  B.  Packer  (S,  P.  WolperUm  with  him), 
for  appellees. 

Where  there  are  facts  dshert  the  record  which 
bar  the  appellant  from  further  proceedings  upon 
the  certiorari,  the  proper  practice  is  to  bring  them 
to  the  view  of  the  Court  by  a  plea  or  a  motion  to 
quash  the  writ. 

Showers  V.  Showers,  3  Cas^,  48S. 

Martin  v.  Ives,  17  S.  &  R.  364. 

Bailj  V.  Baily,  8  Wright,  274. 

Herman  on  fistoppel,  552,  §  599. 

Laoghlin  v.  Pdebles,  1  P.  &  W.  114. 

Smith  r.  Jack,  2  W.  &  S.  101. 

Ullery  v.  Clark,  6  Harris,  148. 

Sntton'a  Appeal,  112  Pa.  S.  598. 

Martin's  Appeal,  13  Wsbklt  Nons,  147. 

Bigelow  on  BBtoppel,  588,  584. 

Smith  V.  Hood,  1  Casey,  218. 

Hall  r.  Lac7»  1  Wright,  366. 

Soranton  Building  Aisoo.  v.  Rauok,  13  Atl.  Rep. 
840. 
This  doctrine  of  estoppel  applies  to  the  Com- 
monwealth. 

Com.  V.  Freedley's  Ex.,  9  Harris,  37. 

Com.  p.  Smith,  2  Clark,  335. 

State  r.  Ober,  14  Reporter,  330. 

State  V.  MUk,  13  Id.  709. 

Com.  V.  Heirs  of  Andre  &  Billon,  3  Pick.  224. 

Herman  on  Estoppel,  295,  §  276. 

Com.  V,  Proprietors,  10  Mass.  155. 

Carver  v.  Jackson,  4  Peters,  86. 

United  SUtes  r.  Bank,  15  Peters,  377. 

Cooke  V.  United  SUtea,  1  Otto,  398. 

The  action  of  the  Court  in  reducing  the  amount 
payable  by  the  remaindermen  was  proper,  other- 
wiee  the  Commonwealth  would  receive  more  than 
five  per  cent,  on  the  whole  estate. 
King's  Brtate,  11  Phila.  26. 

The  right  to  charge  interest  upon  the  tax  is 
abolished  by  the  thiiS  section  of  the  Act  of  May 
6»  1^7  (P.  L.  89),  by  which  Aot«  in  its  twenty- 
first  section,  all  prior  laws  inconsistent  therewith 
are  repealed. 

Com.  V.  euadard  Oil  Co.,  5  Oat.  119. 

October  7, 1889.  Thb  Court.  An  examina* 
tion  of  the  testimony  in  this  case  satisfies  us  that 
the  learned  Court  below  was  right  in  holding 
that  there  was  unavoidable  cause  of  delay  in  the 
settlement  of  the  estate  of  the  decedent. 

The  reasons  for  this  finding  are  sufficiently  set 
forth  in  the  opinion  of  the  Court,  and  need  not 
be  repeated  here.  It  follows  that  there  was  no 
error  in  refusing  to  apply  the  twelve  per  cent, 
penidty  for  delay  in  the  pajrment.  Bat  the  law 
which  relieves  from  the  payment  of  this  penalty 
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also  requires  that  six  per  cent,  per  annum  sliall  be 
charged  upon  the  collateral  inheritance  tax  from 
the  end  of  one  year  after  the  death  of  the  decedent, 
in  case  the  estate  is  not  subject  to  the  twelve  per 
cent  penalty.  That  being  so,  it  follows  that  the 
learned  Court  below  was  in  error  in  not  directing 
the  six  per  cent,  annual  charge  to  be  imposed, 
and  to  that  extent,  but  to  that  extent  only,  the 
decree  of  the  Orphans*  Court  must  be  reversed. 
The  provisions  of  the  Act  of  1887  are  scarcely 
more  than  a  re-enactment  of  the  substance  of  the 
previous  laws  relating  to  the  collateral  inheri- 
tance tax  into  one  harmonious  and  consolidated 
law.  So  far  as  the  substitution  of  the  six  per 
cent,  annual  charge  for  the  twelve  per  cent,  pen- 
alty is  concerned,  there  is  no  inconsistency  be- 
tween the  Act  of  1855,  in  which  this  provision 
was  originally  contained,  and  the  Act  of  1887, 
which  merely  repeats  it.  Hence  it  does  not  follow 
that  the  Act  of  1855,  which  was  in  force  when 
this  proceeding  was  commenced,  was  repealed  by 
the  Act  of  1887. 

We  do  not  think  that  the  Commonwealth's 
right  to  the  present  appeal  was  taken  away  by 
the  fact  of  the  payment  to  the  register  of  wills  of 
the  amount  of  tax  as  fixed  by  the  decree  of  the 
Court.  When  the  other  exoeptioos  filed  by  the 
Commonwealth  were  withdrawn,  the  sixth  excep- 
tion, which  raised  the  question  of  interest,  was 
reserved,  and  there  was  no  agreement  by  either 
party  that  the  decision  of  the  Court  on  that  ex- 
ception should  be  final.  When  the  money  was 
paid  to  the  register,  there  was  no  agreement  by 
any  one  that  there  should  be  no  appeal  by  the 
Commonwealth,  nor  was  such  a  condition  an- 
nexed to  the '  payment  by  the  parties  who  paid 
the  money.  While  they,  having  voluntarily  paid 
the  money,  eould  searcely  have  been  heard  on  ap- 
peal, we  can  see  no  good  reason  for  holding  the 
Commonwealth  estopped,  simply  beoause  tbe  par- 
ties indebted  in  any  event  to  the  extent  of  their 
actual  payment,  chose  to  make  that  payment 
It  was  a  payment  hi  their  own  case,  because  it 
stopped  the  furtber  ruosiag  of  a  burdensome 
charge ;  and  as  it  was  unaccompanied  by  any  cod- 
dition,  and  not  indueed  by  any  promise  on  the 
part  of  the  Commonwealth,  there  are  no  circum* 
stances  of  estoppel  present.  The  register's  re- 
ceipt is  simply  for  the  amount  of  money  fixed  by 
the  Court,  and  does  not  express  the  idea  that  the 
money  was  received  in  satisfaction,  discbargei,  or 
payment  of  the  deereCf  or  of  the  amount  oif  tax 
claimed  by  the  Commonwealth.  The  second, 
third,  and  fifth  assignments  of  error  are  sustained, 
and  tlie  remakiifig  assigntnenis  are  dismissed. 

The  decree  -of  the  Court  below  is  reversed  and 
record   remitted,  with   direction  to  amend    the 
decree  in  aeeardafioe  witii  thm  opinion,  the  costs 
of  this  appeal  to  be  paid  by  the  appellees. 
.  Opinion  by  GrBBBif»  J.  s.  h.  t. 


July  »87, 160.  January  10, 1889. 

Reichenbach  et  al.  v.  Ruddach. 

Deeedent^t  estate —  Will — Issue  devisaeit  vel  nan 
'^^  Undue  infiuence — What  constitutes — Testa^ 
mentary  incapacity — Evidence  of — In  what  it 

.  consists — Charge  of  Court  to  jury — Requisites 
of' 

In  an  issue  demsavit  vel  non  on  the  ground  of  the  al- 
leged mental  inoapaoitj  of  testator,  evidenoe  that  tes- 
tator's father  was  admitted  to  a  hospital  beoause  of  in- 
temperanee  oontinoed  for  six  mouths,  and  was  affected 
by  melancholia  resulting  from  intemperanoe,  is  not  ad- 
missible in  the  absenoe  of  proof  that  saoh  species  of 
melaucholia  is  hereditary. 

In  sucli  an  issue  there  was  much  testimonj  aa  to 
testator^s  insanity  shortly  before  the  execution  of  the 
will.  The  Court  afflrmed  a  point  that  "there  is 
no  sufficient  evidence  of  insanity  on  the  part  of  testa- 
tor, and  therefore  the  burden  of  proof  U  on  defend- 
ants to  show  that  at  the  very  time  he  ezeeuted  the 
will,  he  was  not  of  sound  disposing  mind,  memory,  and 
understanding,  or  at  that  very  time  his  f^ee  agency 
was  destroyed :" 

Heidf  to  be  error.  An  nnqnalifled  affirmance  of  the 
Whole  point  was  a  positive  direction  to  the  Jury  that 
the  evidence  was  insufficient  to  show  general  insanity  ; 
and  the  answer  should  have  been  qualified  so  as  to 
submit  the  testimony  to  the  action  of  the  Jury,  and 
that  if  ft  fftiled  to  satisfy  them  that  there  was  a  condi- 
tion of  general  insanity  at  any  time  before  the  will  was 
made,  then  the  burden  of  proof  as  to  the  testator's  con- 
dition at  the  time  of  the  execution  was  on  the  defend- 
ants. 

In  order  to  avoid  a  will  upon  the  ground  oi  mental 
incapacity,  or  undue  ininenoe,  the  evidence  must  show 
that  the  incapacity  or  undue  influence  existed  at  the 
very  time  of  executing  the  will. 

A  disposing  mind  and  memory,  in  view  of  the  law,  is 
one  in  which  the  testator  is  shown  to  have  had,  at  the 
making  and  execution  of  a  last  will,  a  full  and  intelli- 
gent consciousness  of  the  nature  and  effect  of  the  Act 
he  was  engaged  in ;  a  full  knowledge  of  the  property 
he  possess^  ;  an  understanding  of  the  disposition  he 
wished  to  make  of  it  by  the  will,  and  of  the  persons 
and  objects  he  desired  to  participate  in  his  bonnty. 

It  is  not  neoessary  that  there  must  be  an  ability  to 
remember,  and  call  to  mind,  all  the  item  of  hie  pro- 
perty, and  ts  know  and  l^>preoiate,  aa  well  as  to  re- 
member, the  valoe  of  eaoh  item« 

It  requires  less  undue  influence  and  less  firand  to 
procure  a  will  unlawfully  from  a  person  of  weak  and 
impaired  intellect  than  from  a  person  in  full  mental 
vigor,  and  in  determining  the  question  of  fraud  and 
undue  influence,  the  Jury  may  take  into  consideration 
the  state  and  condition  of  mfnd  of  the  testator  at  the 
time  of  making  and  executing  the  alleged  will,  the 
condition  and  relative  situation  of  the  testator  and  the 
plaintiff,  the  situations,  surronndings,  and  eoodition 
of  the  testator  himself,  the  nature  and  extent  of  his 
property,  all  the  oironmstanoes  under  which  the  will 
was  ma4e,and  the  provlsionB  of  the^wiU  itself :  and,  if 
in  the  opinion  of  the  jury,  the  alleged  will  was  pro- 
cured by  fraud  or  undue  influence,  which  the  alleged 
testator,  in  the  condition  which  the  Jury  may  find  he 
was,  from  all  the  evidence,  at  the  time  of  making  and 
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ezeonting  said  will  was  too  weak  to  resist,  their  Terdict 
must  be  against  the  will. 

The  mere  fact  of  the  unlawful  relation  of  mistress  to 
a  testator,  is  enough  to  justify  an  inference  of  undue 
influence  where  a  will  is  made  in  favor  of  the  mistress, 
and  eTen  in  the  case  of  the  marriage  of  the  parties 
prior  to  thf  ezeoution  of  the  will,  it  does  not  relieve  the 
testamentary  act  from  the  imputation  of  a  continuance, 
and  present  exertion  of  an  undue  influence,  if  thejury, 
in  view  of  all  the  facts  of  the  case,  incline  to  such  a  be- 
lief. 

.  It  Is  not  legally  true,  that  one  who  has  merely 
*'  given  indications  of  mental  unsoundness"  is  not  at 
liberty  to  do  what  he  likes  with  his  own ;  or  that  in 
sauh  eaee,  every  sign  of  partiality  or  injostioe  must  foe 
viewed  with  strong  suspicion.    . 

Unsoundnees  of  mind,  evinced  by  a  revolution  in 
character,  may  oo-ezist  with  an  apparent  use  of  the 
faculties  in  many  respects. 

In  an  issue  deviaavit  vd  non,  the  Court  read  to  the 
jury  at  length  the  testimony  of  two  witnesses  of  the 
proponent,  and  entirely  omitted  to  read  any  on  the 
part  of  the  contestants.  In  the  charge,  there  was 
much  statement,  and  considerable  argument  of  the 
testimony  favorable  to  the  proponent,  and  of  the  theo- 
ries on  which  her  side  of  the  case  was  submitted,  but 
there  was  no  allusion  to  th^  great  bulk  of  the  contest- 
ants* testimony.  There  was  much  testimony  on  behalf 
of  the  contestants  that  testator  was  subject  to  delu- 
sions of  an  extraordinary  and  absurd  character,  but 
no  reference  to  it  in  the  charge.  There  was  also  much 
testimony  as  to  testator's  excessive  use  and  abuse  of 
intoxicating  liquors,  and  venery,  and  the  elTect  pro- 
duced by  them  upon  both  mind  and  body.  The  only 
reference  to  this  was,  '*That  Dr.  Ruddach  was  for 
years  a  man  addicted  to  drink  and  lust  is  undoubted ; 
but  that  fact  alone  would  not  necessarily  incapacitate 
hhn  from  making  a  will.  If  all  the  people  who  drink 
liquor,  and  are  fond  of  women,  are  held  to  be  incapa- 
ble of  making  a  will,  I  am  afraid  a  great  many  people 
would  die  intestate.*'  A  large  amount  of  expert  testi- 
mony given  by  physicians  of  experience,  character, 
and  ability,  on  behalf  of  contestants  was  disposed  of 
in  the  charge  by  repeating  a  remark  of  the  medical 
witness  of  proponent,  that  he  had  no  doubt  the  con- 
testants* noedical  witnesses  were  competent  to  give  .an 
opinion,  if  they  had  seen  testator,  but  given  as  it  was, 
he  did  not  think  it  '*  worth  a  fig  :*' 

Heldj  that  the  charge  was  unfair,  incomplete,  and 
misleading,  and  was  ground  for  a  reversal. 

When  there  is  snflicient  evidence  upon  a  given  point 
to  go  to  the  jury,  it  is  the  duty  of  the  Judge  to  submit 
it  calmly  and  impartially,  and,  if  the  expression  of  an 
opinion  upon  such  evidence  becomes  a  matter  of  duty 
under  the  circumstances  of  the  particular  case,  great 
care'Should  be  exercised  that  such  expression  should 
be  so  given  as  not  to  mislead,  and  especially  that  it 
should  not  be  one-sided.  The  evidence,  if  stated  at 
all,  should  be  stated  accurately,  as  well  that  which 
makes  in  favor  of  a  party,  as  tbat  which  makes  against 
Urn. 

It  is  error  to  confine  the  Jury  to  one  view  of  the 
case,  where  there  is  more  than  one  which  they  should 
QMsider. 

In  the  charge,  the  Conrt  referred  to  the  law  fn  re- 
gard to  lunatics  and  habitual  drunkards,  commented 
on  the  fact  that  no  prooeedings  had  ever  been  taken 
by  contestants  in  the  lifetime  of  the  testator,  and  ended 
with  the  remark^.  **  Their  anxiety  about  the  safety  of 


his  (testator's)  property,  and  their  concern  as  to  the 
state  of  his  mind,  seem  to  have  commenced  after  his 
death  :»* 

Held^  to  be  error.  The  remark  would  produce  pre- 
judice in  the  minds  of  the  Jury,  and  for  that  reason  it 
is  out  of  place  in  the  charge. 

The  Conrt  charged  generally,  and  in  answer  to  a 
point,  "  Tlie  presumption,  where  a  will  is  duly  exe- 
cuted by  a  person  of  full  age,  is,  that  the  testator  is 
competent  to  make  a  will,  and  that  he  was  not  unduly 
influenced  in  the  making  of  it.  This  must  be  over- 
come, not  by  doubtful  testimony,  but  by  positive  evi-. 
dence  :** 

Heldf  that  the  latter  part  of  the  instruction  was 
error. 

Error  to  the  Common  Pleas  No.  1,  of  Phila* 
delpbia  County. 

Isdue,  devisavit  vel  non^  directed  by  the  register 
c^  wills  to  try  the  yalidity  of  a  paper  dated  No- 
vember 15,  1884,  offered  for  probate  as  the  last 
will  and  testament  of  Dr.  William  H.  Ruddach 
by  Mary  G.  Ruddach,  claiming  to  be  the  widow, 
devisee,  and  executrix  of  decedent,  in  which  sai«i 
Mary  G.  Ruddach  was  plaintiflT,  and  William  C. 
F.  Reichenbacb,  claiming  as  devisee  under  a 
paper  of  earlier  date,  also  offered  for  probate 
as  Dr.  Ruddach's  last  will,  and  George  J.  Rud- 
dach, Mary  Robinson,  Edmund  Ruddach,  Mary 
Elizabeth  Bums,  Margaret  Buchwalter,  William 
R.  Frazier,  Louisa  Frazier,  Elizabeth  Irwin, 
Thomas  Webster,  William  H.  Armitage,  James 
Armitage,  Abigail  L.  Mittinaohi,  James  Sloan, 
Jr.,  and  Abigail,  his  wife,  in  right  of  said  Abi- 
gail ;  Elizabeth  M.  Huppman,  Ella  R.  Huppman^ 
and  Eliza  J.  Frazier,  claiming  as  next  of  kin, 
were  defendants. 

The  issue  was  in  the  ordinary  form  to  deter- 
mine, (1)  whether  Dr.  Ruddach,  at  the  time  of 
the  making  of  said  alleged  writing,  was  of  sound, 
disposing  mind,  memory,  and  nnderstanding;  and 
(2)  whether  said  alleged  will  was  made  by 
reason  of  undue  influence  exercised  over  his 
mind. 

Upon  the  trial,  before  Biddlb,  J.,  j^aintiff 
offered  testimony  tending  to  show  that  William 
H.  Ruddach  was  bom  October  15,  1825.  From 
his  youth  he  was  a  man  caring  nothing  for  society, 
but  was  rather  moody  and  silent  in  his  ways,  and 
not  talkative,  except  when  in  his  cups.  He  was 
eccentric  in  these  respects,  and  so  continued  until 
his  death. 

He  became  acquainted  with  the  plaintiff  when 
she  was  only  a  giri,  and  wanted  to  marry  her 
twenty  odd  years  before  the  marriage  actually 
took  place,  and  before  she  married  any  other 
person.  He  was  well-to-do  at  that  time,  and  she 
was  poor ;  for  some  reason  she  refused  to  marry 
him,  and  married  a  Mr.  Dixon. 

Because  of  this  be  took  to  drinking,  and  from 
time  to  time  went  upon  sprees  more  or  less  pro- 
tracted.  He  always,  when  sober,  spoke  of  b€^  in 
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the  higfaest  terms,  and  frequently  said  that  if  she 
had  married  him  he  would  never  have  become 
dissipated.  He  also  said  repeatedly  that  he  never 
would  marry  any  other  person. 

Plaintiff  lived  with  Mr.  Dixon  but  a  short 
time,  when  she  left  him,  because  of  personal 
abuse,  and  returned  to  her  mother's  home.  From 
that  time  until  now  she  has  supported  herself  by 
her  labor. 

Decedent,  shortly  after  her  return  home,  learned 
of  that  fact,  and  endeavored  to  renew  his  attention 
to  her.  He  urged  upon  her  to  get  a  divorce  from 
Mr.  Dixon,  and  to  marry  him.  This  she  refbsed 
to  do.  During  this  time,  which  was  almost  con* 
tinuously  for  ten  or  fifteen  years  before  he  died, 
he  was  boarding  with  her  mother,  and  would 
meet  her  at  the  store  where  she  worked,  and 
would  escort  her  home.  He  frequently  told 
others  of  his  wish  in  this  regard,  particularly  her 
warm,  personal  friends,  whose  active  assistance 
he  tried  to  enlist  in  his  behalf.  During  all  this 
period  he  was  thoroughly  competent  in  every  re- 
spect to  attend  to  business. 

On  January  26,  1884,  he  made  the  will  under 
which  W.  C.  F.  Reichenbach,  claims.  The  prin- 
cipal devisee  under  that  will  was  a  relative, 
Nicholas  Huppman.  Huppman  died  March  21, 
1884,  and  on  March  24, 1884,  decedent  executed 
a  codicil  reciting  that  fact,  and  substituting  Mr. 
Reichenbach  as  the  principal  legatee.  The  two 
witnesses  to  this  will  both  testified  to  his  entire 
competency  at  the  making  of  both  will  and  codi- 
cil, and  both  testified  to  meeting  decedent  subse- 
quently, after  he  was  alleged  to  have  become 
totally  incompetent,  one  as  late  as  about  a  month 
before  his  death,  and  that  he  was  then  as  compe- 
tent as  he  was  when  he  made  the  first  will,  or  at 
any  time  they  had  known  him,  which  was  for  a 
period  of  twenty-two  years.  The  only  change 
they  noted  was  that  he  complaint^d  of  his  health 
and  his  sight. 

Decedent  was  on  the  grand  jury  of  this  county 
during  April  Sessions  of  1884,  attended  every 
day  of  its  session,  nineteen  in  all,  and  was 
thoroughly  careful,  competent,  and  intelligent  in 
all  that  he  did. 

In  May,  1884,  he  was  arrested  on  the  charge 
of  procuring  an  abortion,  and  bound  over  to 
answer  at  Court.  This  matter  was  the  cause  of 
much  annoyance  to  him,  and  he  went  on  a  spree. 
On  July  8,  1884,  the  grand  jury  ignored  the 
bill. 

On  the  same  day  he  voluntarily  went  to  St. 
Joseph's  Hospital  to  recover,  as  he  said,  from  the 
long  spree  he  had  been  on.  He  did  not  go  to  his 
boarding-house,  because  he  did  not  wish  Mrs. 
Dixon  to  see  him  in  the  condition  he  then  was. 
At  the  hospital  he  refused  to  have  much  to  say 
to  the  attendants  or  to  Dr.  Cruice,  the  attending 
physician,  who  saw  him  about  five  minutes  a  day 


during  his  stay.  Whenever,  however,  his  friends 
called  he  recognised  them,  conversed  with  tl!>3m 
intelligently  about  past  and  present  events,  abodt 
business,  his  imrestments,  and  other  matters  of 
interest  to  him.  When  he  thought  he  had  suffi- 
ciently recovered  from  his  debauch,  he  volun- 
tarily led  the  hospital  and  returned  to  bis 
boarding-house.  This  was  on  July  17,  1884. 
At  the  hospital  he  received  liquor  and  opiates, 
the  direct  tendency  of  which  was  to  stupefy 
him. 

Dr.  Price,  the  attending  physician,,  visited 
him  first  on  that  day.  He  found  decedent  per- 
fectly intelligent  and  was  told  by  decedent  what 
medicine  he  could  and  what  he  could  not  take. 

Between  that  time  and  August  26,  1884,  he 
remained  boarding  with  defendant;  and  went 
about  his  business,  consulting  with  Messrs.  Syl- 
vester, who  attended  to  his  investments,  collect- 
ing and  depositing  his  income,  and  drawing  such 
moneys  as  he  needed  from  time  to  time. 

Late  at  night  on  August  27,  1884,  he  went 
alone  to  the  Union  Street  Station  House,  and  re- 
quested to  be  allowed  to  stay  there  during  the 
night.  At  that  time  he  had  been  taking  chloral 
or  opiates.  He  was  accused  of  taking  chloral,  but 
denied  this,  and  said  it  was  opiates.  The  natural 
result  of  this  was  to  stupefy  him.  While''  there 
the  lieutenant  of  police  conceived  the  idea  that 
decedent  ought  to  be  confined,  and  had  him  ex- 
amined by  two  physicians.  These  men  did  not 
think  him  insane  and  refused  to  so  certify,  but 
recommended  that  he  go  to  Bum  Brae.  They 
testified  that  they  did  not  examine  him  enough 
to  know  if  he  was  able  to  make  a  will.  The 
lieutenant  said  that  at  that  time,  and  from  then 
out,  he  only  had  hallucinations. 

Decadent  refused  to  go  to  Bum  Brae,  and  re- 
quested that  his  friend,  Mr.  Forten,  be  sent  for. 
When  Mr.  Forten  came  decedent  requested  him 
to  go  for  decedent^s  physician,  giving  his  name  and 
address  accurately.  He  also  requested  that  he 
should  be  allowed  to  go  to  his  boarding  house.  He 
was  on  what  the  lieutenant  called  his  parol  of 
honor — a  parol  which  the  decedent  recognized  and 
spoke  of  — though  he  was  not  under  restraint,  and 
could  have  left  had  he  chosen.  When  Dr.  Price 
came  he  and  the  lieutenant  had  a  conversation, 
he  stating  that  deceased  only  needed  rest,  and 
abstinence  from  drink.  As  a  result,  it  was 
thought  best  to  take  him  to  the  Pennsylvania 
Hospital ;  but  upon  inquiry  there  it  was  learned 
that  there  was  not  sufficient  room,  and  it  was  re- 
commended that  he  be  taken  to  the  branch  in 
West  Philadelphia.  This  matter  was  explained 
to  the  decedent,  and  he  consented  to  go  as  a 
voluntary  patient,  to  leave  when  he  pleased. 

While  there  he  would  have  but  little  to  say  to 
the  attendants,  but  conversed  freely  and  intelli- 
gently with  all  his  friends.    Dr.    S.   Preston 
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Jones,  the  phjsician  in  charge,  saw  but  little  of 
liim,  too  little  as  Dr.  Jones  says,  for  him  at  the 
time  to  form  an  opinion  as  to  whether  or  not  an 
organic  change  had  taken  place;  he  said  dece- 
dent*8  mind  would  improve ;  but  he  said  he  did 
not  think  decedent  could  have  recovered  so  as  *'  to 
have  enumerated  his  property  for  instance,  or 
know  his  next  of  kin  or  friends."  Dr.  Jones  also 
testified  that  Dr.  Price,  the  attending  physician, 
could  best  give  an  opinion  of  decedent's  com- 
petency, and  Dr.  Price  testified  that  he  was 
always  competent. 

Dr.  ■  Bartles,  who  immediately  attended  de- 
cedent, thought  that  he  was  much  improved,  and 
would  be  better  away  from  there  because  he 
would  improve  quicker,  and  so  advised.  He  also 
said  that  decedent  appeared  to  have  been  on  a 
debauch,  and  was  given  liquor  and  anodynes 
while  there. 

Decedent  leA  there  September  2,  1884,  and 
returned  to  his  boarding  house.  He  conversed 
intelligently  and  sensibly  returning  from  there, 
and  expressed  the  opinion  that  he  would  be  better 
away  from  there.  Subsequently  of  his  own 
motion,  he  called  up  the  question  of  payment  for 
the  carnage  in  which  he  came  from  the  hospital, 
and  paid  back  to  his  cousin,  Wm.  A.  Ruddach, 
the  amount  the  latter  paid  therefor.  The  de- 
cedent remained  at  his  boarding  house,  seeing 
all  who  called,  going  in  and  out  as  he  pleased,  to 
bank,  or  to  his  friends,  until  September  20, 1884, 
when  he  lef^  and  yfent  to  the  Delaware  House. 

On  July  4th,  1884,  Mr.  Dixon  died.  De- 
cedent thereupon  renewed  his  importunities  that 
plaintiff  would  marry  him.  She  was  unwilling 
to  do  so,  because  of  his  then  illness,  desiring  that 
he  would  wait  until  he  got  well.  He  seemed  to 
think  that  he  would  die  before  winter,  and  urged 
her  for  his  sake  to  marry  him  at  once,  telling  her 
that  she  would  wait  until  it  was  too  lale.  This 
he  also  said  to  a  number  of  other  people. 

He  also  desired  to  have  a  will  made  in  favor  of 
Mrs.  Dixon,  and  requested  the  Messrs.  Sylvester 
to  call  for  the  purpose  of  drawing  it,  but  they 
ignored  his  request.  Mrs.  Dixon  not  acceding  to 
his  request  for  an  immediate  marriage,  he  went 
to  the  Delaware  House  on  September  20,  1884. 
While  there  he  took  chloral  and  opiates.  With  the 
other  boarders  there  he  would  have  no  intimacy, 
but  with  the  friends  that  called,  and  with  his 
physician  he  was  always  intelligent. 

He  left  the  Delaware  House  and  returned  to 
his  boarding-house  on  September  24,  1884,  re- 
maining there  until  the  time  of  his  death.  He 
was  out  and  around  during  all  this  time  visiting 
friends  and  neighbors,  and  receiving  return  visits 
until  a  very  short  time  before  he  died.  He  con- 
versed intelligently,  transacted  his  usual  business 
afiairs,  gave  minute  and  careful  directions  about 
his  investments  and  securities,  and    generally 


doing  all  such  things  as  any  other  person  similarly 
situated  would  have  done. 

Decedent  had  spoken  a  number  times  to  one 
William  D.  Forten  about  getting  some  one  to 
draw  his  will  for  him,  but  Forten,  not  thinking 
that  there  was  any  special  hurry,  had  given  him- 
self no  concern  on  the  subject.  He  subsequently, 
however,  about  November  1,  1884,  spoke  to  J. 
Alexander  Simpson,  Esq.,  on  the  subject,  and  on 
November  11,  1884,  requested  him  to  go  to  de- 
cedent's house  for  that  purpose. 

On  November  13,  1884,  Mr.  Simpson  and 
Forten  went  to  decedent's  house.  Mr.  Simpson 
was  a  stranger  to  both  Ruddach  and  Mrs.  Dixon. 

Arriving  at  the  house,  after  the  introduction 
between  them,  decedent  asked  Mr.  Simpson  if  he 
called  professionally.  Mr.  Simpson  said  that  he 
did,  and  the  first  advice  that  he  had  was  that 
they  should  get  married.  Decedent  at  once  said 
that  that  was  just  what  he  had  been  wanting  for 
some  time.  A  number  of  things  occurred  at  that 
time,  in  all  of  which  the  decedent  acted  intelli- 
gently and  conversed  intelligently.  Mrs.  Dixon 
consented,  and  Magistrate  Collins  was  sent  for  and 
they  were  married.  Magistrate  Collins  also  was 
a  stranger  to  these  parties.  There  were  six  wit- 
nesses to  the  marriage,  one  of  whom,  Mr.  Butcher, 
was  sent  for  by  decedent  in  compliance  with  a 
previous  agreement  between  them,  known  only 
to  themselves,  decedent  inquiring  at  the  same 
time  of  Mrs.  Butcher  whether  it  would  interfere 
with  her  husband's  business.  After  the  ceremony 
decedent  directed  one  of  the  witnesses  to  pay  the 
magistrate,  and  subsequently  repaid  him. 

After  every  one  else  had  left  the  room,  de- 
cedent stated  to  Mr.  Simpson  that  be  wanted  all 
his  property  left  to  his  wife,  and  directed  that  slie 
be  made  executrix  of  the  will.  This  direction 
was  repeated. 

Between  this  date  and  the  signing  of  the  will 
decedent  told  a  number  of  visitors  of  bis  marriage, 
spoke  of  it  as  the  consummation  of  a  long- 
cherished  wish,  and  stated  that  by  reason  thereof 
he  felt  much  better  than  he  had  previously.  He 
also  told  others  of  the  fact  that  he  was  expecting 
Mr.  Simpson  to  come  down  with  his  will,  and 
sent  Forten  to  hurry  him  up. 

On  November  15,  1884,  Mr.  Simpson  called 
with  the  will,  witnesses  were  sent  for,  Mrs.  Rud- 
dach was  asked  to  leave  the  room,  and  the  will 
was  distinctly  read  to  decedent  in  the  presence 
of  the  four  witnesses.  Decedent  said  that  it  was 
jnst  what  he  wanted,  and  it  was  then  and  there 
signed  by  him  and  the  witnesses.  At  that  time 
ho  was  looking  much  better,  and  said  that  he  was 
feeing  better. 

After  this  he  spoke  to  several  persons  of  the 
fact  that  he  had  made  his  will,  and  that  his  mind 
was  at  rest  by  reason  thereof. 

The  next  day  a  relapse  came,  and  he  died.  He 
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was  conscious  antil  the  last,  spoke  in  the  most 
affectionate  way  of  his  wife,  regretted  bis  past 
life,  and  desired  to  live  only  that  he  might  sbow 
to  the  world  that  he  had  entirely  reformed,  and 
that  he  might  in  some  small  degree  repay  b«r  for 
her  affectionate  care  of  him. 

During  all  this  time  he  was  constantly  visited 
by  friends  and  neighbors,  but  only  one  relative, 
Wm.  A.  Ruddach,  who,  against  his  interest,  tes- 
tified that  decedent  was  entirely  competent.  De- 
cedent refused  to  permit  his  wife  to  write  to  bis 
relatives  during  his  illness. 

He  had  the  most  unbounded  confidence  in 
plaintiff*,  and  frequently  said  that  he  had  entrusted 
her  with  large  sums  of  money,  as  high  as  $60,000, 
and  never  missed  a  cent  of  it.  Except  when 
drunk,  and  then  only  on  a  few  occasions,  be 
spoke  of  her  in  the  higliest  terms. 

Dr.  Price,  the  attending  physician,  visited  him, 
sixty-nine  times  from  July  17,  1884,  to  the  time 
of  his  death.  He  said  that  decedent  was  at  all 
times  competent  to  make  a  will,  and  said  that  the 
effect  of  bis  past  excesses  was  only  to  injure  the 
internal  organs,  and  not  to  affect  the  mind  ;  tliat 
when  he  was  not  in  liquor  his  mind  was  perfectly 
clear,  and  that  towards  the  last,  by  re^ison  of  the 
supply  of  liquor  being  stopped,  he  was  always 
clear  and  intelligent. 

Defendants'  testimony  tended  to  show  that  de- 
cedent died  November  16,  1884,  aged  fifty-nine, 
possessed  of  a  personal  estate  worth  $58,0^0,  and 
of  improved  real  estate  of  an  annual  rental  value 
of  $3200.  He  was  originally  a  man  of  strong 
physique,  of  good  social  position,  of  culture  and 
of  education,  a  physician  by  profession,  and  for 
many  years  prior  to  the  summer  of  1883  he  had 
indulged  in  hard  drinking  and  excessive  venery. 

In  the  summer  of  1883,  he  b^gan  to  show 
signs  of  moral  deterioration  by  a  change  of  habits, 
such  as  by  associating  with  women  of  a  very  low 
character  very  openly  and  notoriously,  by  pro- 
fanity in  the  presence  of  ladies,  by  slovenly  and 
untidy  dress,  and  by  voracious  and  ungentle- 
manly  habits  at  table. 

Between  the  summer  of  1883  and  May,  1884, 
he  drank  and  indulged  in  Venery  even  more  ex- 
cess! velv  than  before. 

In  M&Yf  1884,  he  was  arrested  upon  a  charge 
of  bastardy  and  malpractice,  and  was  bound  over 
to  Court  to  answer  the  same.  The  bill  was 
ignored  by  the  grand  jury  on  July  3, 1884,  This 
charge  greatly  worried  and  troubled  him. 

On  July  3,  1 884,  he  was  taken  by  a  friend  to 
St.  Joseph's  Hospital.  At  that  time  be  was 
greatly  emaciated,  and  physicaUy  broken-dowQ, 
and  was  sufienng  from  chronic  dia^hoea.  The 
chronic  diarrhcBa  continued  during  (lis  whole 
stay  at  that  institution,  which  he  left  on  July  17t 
1884. 

Whilst  there  he  gave  no  i|ite)%eQt  re£|l^i  to. 


the  physicians  and  aUendants,  saying  that  he  bad 
relatives  in  Baltimore.  He  did  not  draas  or  un- 
dress himself*  In  trying  to  dress  biottelf  aft  tioMe 
he  put  his  feet  into  his  coat  sleeves,  pai  his  coat 
on  over  his  shirt  and  drawem  without  pantalooiis, 
put  on  his  vest  wrong  side  out,  put  on  his  loog 
coat  wrong  side  out*  He  aft  timea  aaft  in  his 
room,  which  was  visited  by  a  female  attendant, 
with  his  drawers  half  down,  or  entirdy  down. 
On  August  26,  1884,  be  went  unaooonpaaied  to 
th9  polioe  statlon*houae.  He  then  olanned  that 
he  was  poor  and  had  lost  all  his  money,  at  a  time 
when  he  had  upon  his  person  upwards  of  $1100 
in  bank  notes,  and  waa  the  owner  of  $66,000 
of  personal  estate  and  real  estate  of  an  annual 
rental  value  of  upwards  ol'  $3200.  He  allowed 
his  money  to  be  taken  from  him  by  the  police 
lieutenant,  who  took  charge  thmof,  without 
Qiaking  any  objection  thereto.  He  waa  nnaUe 
to  give  iot^igeat  veplios  to  the  questions  put  to 
him  by  the  police  lieutenant,  whom  he  knew  and 
recognized. 

On  August  27,  1884,  he  was  taken  to  the 
Pennsylvania  Hospital  for  the  Insane,  where  he 
remained  until  S^tember  2.  Whilst  there  he 
was  unable  to  give  any  intelligent  replies  to  the 
questions  of  the  physicians  and  attendants.  At 
times  he  was  noisy  and  boisterous.  He  said  he  hail 
not  slept  for  thirty  days,  and  that  be  ooold  not 
sleep.  He  told  the.  attendant  if  he  went  to  sleep 
to  be  sure  to  waken  him  or  he  would  die.  He 
also  complained  of  being  poor.  He  sat  At  times 
looking  at  the  ceiling,  imagining  that  he  saw  per- 
sons there  who  wanted  to  shoot  him.  He  would 
mutter  unintelligibly. 

On  Septemb^  4,  1884,  he  removed  from  the 
box  be  had  in  the  Fideli^  Safe  Deposit  Com- 
pany the  title  papers  to  his  mortgages  and  ateeks, 
and  also  coupon  bonds  to  the  amount  of  $10,000 ; 
too)c  them  to  the  house  in  which  he  was  living; 
handed  them  to  Mrs.  Dixon,  telliag  her  he  wanted 
her  to  keep  them  safe.  **  They  beleng  to  jou ; 
and  if  you  find  out  you  can't  make  any  use  of 
them,  burn  them  up  before  you  give  them  op." 

On  September  20, 18114,  he  went  to  a  hotel 
^here  he  had  formerly  lived,  and  where  he  re- 
mained until  Septemb^  24, 1884,  when  he  lefl 
in  the  company  of  (riendsy  who  told  him  they 
would  try  to  obtain  employment  for  him  in  the 
business  place  of  one  of  them.  At  this  hotel  he 
imagined  persons  were  hunting  for  him,  trying  to 
kidnap  him  or  to  arrest  him ;  that  be  waa  poor 
and  bad  lo$tall  his  money, and  thail4twa^  tteoee- 
sary  for  him  to  obtain  employment* 

He  complained  of  cold  while  the  weather  waa 
warm,  and.  tried  to  warm  himaelf  by  a  heater  in 
which  thece  was  no  fire.  He  imagined  that  hia 
hands  were  dead*  He  was  in  eenstatft  ter  ef 
arrest. 

He  was  in. th^.hirf)^  of^ohangiiic  himskmrn^mi 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


481 


•tockingt  seveiml  tkmm  a  day,  saying  thej  were 
weft  wbea  thej  were  not.  He  would  put  on  one 
beoft,  then  aootlMiv  take,  both  off,  and  put  them 
OB  fVequcntlj  dtmng  the  day.  He  was  In  the 
habit  of  tttttng  down  with  his  head  on  his  hands, 
ro^ng  his  elbowa  on  his  knees. 

From  being  a  bmw  of  strong  will  he  readily 
obagred  direedons  given  him,  sneh  as  to  go  up- 
atain  and  the  like. 

He  wmy  faafve  tndalged  in  drinking  befm«  some 
or  all  of  ^ese  three  occamons  of  ^is  stays  at  St. 
Jo»ph'«»  tn  the  PennsylTaoia  HoepttaUand  in 
the  hotel,  bat  he  did  not  drink  any  considerable 
aivount  of  liquor  whilst  he  was  in  either  place, 
a»d  yet  at  no  time  did  the  pecuHarities  noted 
change  daring  any  period  of  his  stay  in  either. 
At  aU  tunes  he  reoegnized  and  caHed  by  name 
his  aeqaainlAMes,  and  answered  questions  as  to 
hia  physteal  oondition. 

There  is  no  eyidenee  that  at  any  time  he  bad 
halluoinati<His  of  animak,  devils,  or  the  like,  or 
that  he  bad  eooatant  tremor.  There  was  no  re- 
lief; of  hia  symptoms  following  sleep.  There  was 
no  emess  of  penpiimtion  combined  with  an  active, 
excessive  foar  Mid  dread  of  every  person  and 
thing.  He  made  00  attempt  at  resistance.  The 
plQrsiciaii  who  treated  him  discovered  and  treated 
him  for  bo  syphilitic  ^sease.  His  treatment  was 
prindpaliy  opimn  and  cinchona.  His  physical 
conation  was  no  better,  perhaps  worse,  on  No- 
vember 1«  ld84»  than  it  was  on  September  24, 
1B84;  his  physiciaB  noted  a  marked  change  for 
the  worse  on  or  about  November  10,  1884.  He 
died  OB  November  16«  1884,  emaciated  and  thor- 
ooghly  broken  down  physically* 

His  ^rrhcea  continued  until  the  last  1  though 
oceasionatty  obedml  by  treatment 

£xpert  witnesses  ealled  by  defendants  testified 
that  under  the  foots  as  set  forth  in  defondants' 
testiflHrny  that  deoadeni,  upon  the  18th  and  15th 
days  of  f^ovember,  1884,  was  not  in  a  fit  mental 
condifioQ  to  make  a  will  or  transact  business. 

The  pl^nsiciaii  in  charge  of  St.  Joseph's  Hos- 
pital teatified  ihat  diuing  his  entire  stay  there  he 
was  perfootiy  ianbecile  and  showed  no  mental  im- 
provement, that  he  was  not  suflering  from  im- 
mediate aloi^iolism  or  delirium  tremens,  but  was 
in  a  moAUi  oonditkm,  phjrsioal,  moral,  and  men- 
tal degradation  and  Elapse,  the  resuH  perhaps 
of  his  kag  career  of  alooholiem  and  vice. 

The  phjpsieia&s  in  ohaige  of  the  Pennsylvania 
He^iital  for  the  laeane  testified  that  during  his 
entile  .ata^R  Hiere  be  wtas  insane,  suflering  from 
deaientia,  which  had  bees  oomiag  on  him  appar- 
entlf^  foir  a*  long  time  and  from  which,  in  ail 
human  psobahiticy^  he  could  never  recover. 

Thei»  was  also  evidenoe  thai  testator  had 
spoken^jof  Mrs.  Dixon  as  his  mietress,  that  he 
coipplainad  of  her  ankiad  .treatneot,  and  ex- 
1  HMtabe^triod  to  indnoe  him  to 


marry  her,  to  which  he  would  never  consent, 
and  that  he  desired  to  be  rid  of  her. 

It  was  shown  that  Dr.  Buddach  was  lifted  in 
bed  and  his  hand  guided  to  execute  the  will. 

Defendants  ofiered  in  evidence  the  records  of 
the  Pennsylvania  Hospital  for  the  Insane  for  the 
purpose  of  proving  that  David  J.  Ruddach,  the 
father  of  William  H.  Ruddach,  was  committed 
to  that  hospital  in  1849  as  insane,  and  that  lie 
died  there  after  a  residence  of  two  months,  the 
said  records  containing  the  date  of  bis  admission^ 
at  whose  application  he  was  admitted,  the  cause 
of  his  confinement  there  and  the  history,  of  the 
case,  being  minutes  of  the  corporation  and  ancient 
documents  contemporaneously  kept  more  than 
thirty  years  ago,  the  purpose  of  the  oflfer  being 
to  show  that  the  decedent  derived  an  insane 
taint  from  an  insane  father.  Objected  to.  Ob- 
jection sustained.  Exception.  (First  and  sec- 
ond assignments  of  error.) 

The  Court  charged  the  jury,  inter  akoj  as 
follows : — 

"It  appears  that  on  Saturday,  the  fifteenth 
day  of  November,  1884,  Dr.  Wm.  Ruddach  exe- 
cuted a  paper,  which  it  is  here  contended  was  his 
last  will  and  testament.  That  this  paper  was 
executed  in  the  manner  prescribed  by  our  Act  oi 
Assembly  cannot  be  and  is  not  controverted.  It 
was  signed  by  him  at  the  end  thereoff  and  is  wit- 
nessed by  four  subscribing  witnesses,  which  are 
two  more  than  the  Act  requires,  so  that  its  formal 
execution  may  be  said  to  be  established. 

"  It  is  contended,  however,  that,  at  the  time 
he  signed  this  paper,  he  was  not  of  sound  and 
disposing  mind,  memory,  and  understanding; 
and,  second,  that  at  the  time  he  signed  it  he  was 
unduly  infiuenced  in  the  performance  of  that  act. 

**  If  you  should  find  both  or  either  one  of  these 
allegations  to  be  true  it  would  invalidate  the  in- 
strument, although  all  the  formalities  necessary 
to  its  execution  should  have  been  obperved. 

**  [The  presumption,  where  a  will  is  duly  exe- 
cuted by  a  person  of  full  age,  is  that  the  testator 
is  competent  to  make  a  will,  and  that  he  was  nqt 
unduly  influenced  in  the  making  of  it.  This 
must  be  overcome  not  by  doubtful  testimony  but 
by  positive  evidence.]  (Seventeenth  assign- 
ment of  error.) 

**A  man  of  sound  mind  and  disposing  memory 
is  one  who  has  a  full  and  Intelligent  knowledge 
of  the  act  he  is  engaged  in,  a  full  knowledge  of 
the  property  he  possesses,  and  an  intelligent  per- 
ception and  understanding  of  the  disposition  lie 
desires  to  make  of  it,  and  of  the  persons  and  ob- 

Cs  he  desires  shall  be  the  recipients  of  his 
nty.  Or  to  sum  up  the  whole  in  the  most 
simple  and  intelligent  form :  Were  his  mind  and 
memory  sufficiently  sound  to  enable  him  to  know 
and  to  understand  the  business  in  which  he  was 
engaged  at  the  time  he  executed  the  will? 
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**  Undue  infliienoe  does  Boi  mean  legally  UmiI 
influence  which  ia  acquired  over  a  testator  hy 
acts  of  kindneaa  or  other  aola  of  thai  character 
calculated  to  inspire  afiection  and  confidence. 
Neither  does  honest  advice,  nor  snggesdon*  And 
it  has  eren  been  hdd  bj  oar  Supreme  Court  thi^ 
one  has  a  right  by  fiiir  argument  or  persuasMMi  to 
induce  aaotlier  to  make  a  will  in  his  favor. 

^  To  constitute  imdae  influence  in  the  language 
of  Judge  Woodward  :  *  There  must  be  a  present 
constraint  operating  on  the  mind  of  the  tcatat^r 
in  the  very  act  of  making  the  instrument,  and 
there  must  be  someeridence  tending  legitimatdy 
to  prove  that  some  fraud  has  been  practised  at 
the  time  of  making  the  wiH^  or  tibat  some  mis- 
representation bad  been  made,  or  tbat  some  phy- 
sical or  moral  constraint  had  been  emf^oyed  such 
as  to  destroy  bis  free  agency.  Neither  moral  nor 
physical  constmint  is  to  be  inferred  from  mental 
weakness  alone.  That  undue  influence  wbioh 
suffices  to  destroy  an  alleged  will  is  distinct  from 
weakness  and  has  no  necessaay  connection  with 
it.' 

^  These  principles,  says  Judge  Thompson,  are 
fully  supported  by  the  best  authorities. 

^*  Dr.  Ruddaoh,  it  appears  by  the  will  in  ques- 
tion here,  has  left  the  whole  of  his  property  to 
his  wife.  He  does  not  appear  to  have  had  any 
direct  descendants,  and  those  here  disputing  it 
are  collateral  relaftives  and  legatees  claiming 
under  a  former  will.  Mr.  Beichenbncfa,  who  has 
been  called  a  foster-brother  in  the  discussion  of 
the  case,  does  not  occupy  that  position  acoordii^ 
to. the  usual  understanding  of  that  phrase.  Foster- 
brothers  are  children  of  different  parents  suckled 
bv  the  same  woman.  Mr.  Beichenbaoh  was 
simply  the  son  of  the  housekeeper  of  Dr.  Rud* 
dach's  mother  and  was  brought  up  in  the  tenily. 

**  That  a  man  who  marries  should  change  any 
will  made  before  that  event  is  of  course  v#ry 
usual.  In  &ot,  if  he  does  not  do  so  and  dies,  the 
widow  can  claim  under  the  Intestate  Act»  The 
will  of  a  single  woman  is  revoked  absohitely  by 
her  Bubsequ^it  marriage. 

^*  In  the  present  ease  Dr.  Rnddacb  was  mar- 
ried on  the  18th  of  November,  1884,  made  bis 
will  on  the  15th,  and  died  on  the  16th;  The 
nearness  of  these  events  is  naturally  calculated  to 
excite  remark  and  to  require  explanation. 

*<  The  witnesses  for  the  plaintiff^  explain  it  by 
saying  that  the  person  whom  the  doctor  married 
had  been  known  to  him  for  many  years,  and  that 
their  eaiiier  union  was  only  prevented  by  the 
fact  that  her  husband,  who  Imd  deserted  her,  was 
still  living ;  that  being  a  CtttlK^c  she  was  un- 
willing to  avail  herself  .of  the  law  to  obtain  a 
divorce ;  that  in  July  preoediiig  Dr.  Ruddach's 
death,  her  husband  had  died,  and  their  union  was 
then  only  pctstponed  on  aceoont  of  Dr.  Ruddadi's 
illness,  and  it  was  the  suggestion  of  Mr.  Simpson, 


who  was  sent  for  by  the  doctor  to  asake  h4s  will, 
that  it  had  better  be  preceded  by  the  marsiage. 
.  ^<That  the  marriage  ceremony  was  gone 
tJirough  with  was  testified  to  by  the  maitisCrate 
who  performed  it,  in  the  presence  of  Mr«  and 
Mrs.  Butcher,  Peter  Daly,  Mr.  Kesaler,  and  Mr. 
Simpson^  Sr.,  who  have  all  sworn  that  Dr.  Bud- 
dach  was  entirefy  conscious  of  what  waa  gwig  on, 
and  intelligently  answered  the  questions  whicb 
were  addressed  to  him,  and  that  neither  the 
physician  who  attended  him,  nor  any  of  Im 
friends,  anticipated  that  be  would  die  so  soon 
after  it. 

^«  The  plaintiff  here,  who  Fepros^nU  the  will, 
has  not  chosen  to  rely  exclusively  upon  the  pi:e- 
sumption  luising  from  the  fermal  execution  of 
th»  paper^  but  has  also  produced  afiramti^e  testi- 
mony to  establish  the  fact  that  the  testator  was  of 
sound,  disposing  mind,  memory,  and  understand- 
ing at  the  time  that  he  signed  it.  The  wiU  was 
an  estrsmely  simple  one. 

^^To  establish  not  only  tbe  exeeutieo  of  the 
will, but  thecoudition  of  the  testator's  mind,  the 
plaintiff  has  called  Mr.  J.  Alexander  Simpson, 
the  lawyer  who  drew  and  witnessed  the  will,  und 
Peter  Daly,  Nicholas  Kessler^  and  Mrs.  Buteber, 
who  appear  as  subscribing  witnesses.  Ther 
swear  positively  that  the  full  contents  of  the  will 
were  made  known  to  Dr.  Ruddach,  and  that  he 
was,  in  their  opinion,  in  a  condition  of  mind 
lolly  to  understand  it*  Tbeir  oroos-^xamination 
has  been  elaborate  and  exhaustive,  and  their  pre- 
vious testimony  befere  the  register  gene  over, 
and  it  is  for  you  to  say  whether  anything  has  been 
developed  to  cause  you  to  brieve  that  their  testi- 
mony has  been  invalidatsd. 

^In  addition  to  the  subscribing  witnesaes  to 
tfao  will,  a  number  of  others  have  b^  called,  who 
have  had  a  more  or  lest  extended  acquaintance 
with  or  friendship  with  the  doctor,  and  who,  al- 
though they  admit  tbat  he  was  OMre  or  lose  ad- 
dict^ to  the  use  of  Kquor,  do  not  oonsider  tbat  it 
ever  disqualified  him  from  the  perfbrmance  of  tbe 
ordinary  duties  of  life*  or  was  ever  carried  to 
•such  an  excess  as  to  make  him  incapable  of  taking 
care  of  himself.  Their  reaeona^  thiaopinion 
have  been  thoroughly  investigated,  and  it  is  for 
you  to  say  whether  it  has  sfafUBcn  the  fiskh  in  the 
justice  of  these  condusioos. 

«<  The  mere  fact  tbat  a  man  is  addicted  to 
drinking  does,  not  of  itself  disqualify  bam  from 
making  a  will,  if  you  believe  that  at  thetime  be 
made  it  he  was  in  a  condition  of  mind  to  under- 
stand cftsarly  the  nature  of  tbe  business  in  wbieh 
he  was  engaged.  Liquor  afibcts  people  very  dif- 
ferentiy,  the  capacity  to  resist  its  inftuence*tetng 
very  great  in  some  and  very  small  mi  otbersk 

*^  Among  the  most  important  of  these  witnesses 
was,  of  course.  Dr.  Mordeeai  Price,  a  graduate 
of  the  Untversftty  of.  Pennsylvania,  and  a  peac- 
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UtkNier  of  MventMn  years'  •tandiog.  H«  wm 
cdM  10  attend  Dr.  Raddach  hj  lin  Joaaph 
Bvlcber.  His  attandanoe  oonmeaced  00  the 
)7th  of  Joly,  1884,  and  only  €nd«d  with  Dr. 
Raddaeh*8  death.  He  testifies  OmI,  altlioagh  be 
wasaaiok  bmhi^  ^his  mind  was  alwajs  perSBe% 
dear,  when  joa  aroased  him  even  at  hia  weakest 
and  wotae  period.  That  towardathe  laUer  part 
of  hie  Mfe  he  wtts  Hreer  from  pain  than  before/ 

*<  Theee  are  the  main  tetures  of  the  plaintiff's 
ease,  and  if  jou  shoold  oomider  them  efltabliehed, 
woiikl  oerfainly  cehetitmea  rMi  drapeeiiion  of 
his  property. 

^  The  defence^  as  opened  to  yon  in  ihSs  case, 
was:  That  H  would  be  shown  to  you  thait  ^. 
Raddaeh)  so  ftnf  from  having  asy  regard  or  es^ 
teem  for  Mm.  .Dixon,  whom  he  married^  *  haled, 
abhorred^  and  datesled  hen'  That  the  wgl  da- 
vising  to  her  this  property  was  an  infamous  (bsad 
perp^raled  in  a  oen  in  the  lowest  <|narter  of  the 
city.  That  it  was  conooetedby  Ibis  woman,  a 
negro  politieian,  and  a  lawyer,  Mr.  Simpson, 
assisted  by  Mr.  Daly;  Mr*  Kessler,  and  an 
apostate  cousin. 

*<  Dennnciatory  declamation  is  alwaya  very 
striking  when  well  delivered;  bat  in  a  Court  of 
justice,  Ottless  jastified  by  adequate  testimony,  is 
entitled  to  no  oonsideration*  Can  yon  lind,  tbea, 
in  the  pveeent  case,  anything,  fhmi  the  beginning 
to  the  end  of  h,  which  satisfies  your  mind  that 
Dr.  Raddaeh  •  hated,  abhorred,  and  detested' 
Mrs*  Dixon?  Is  not  the  great  wdgbt  of  the 
testimoBy  endvely  the  other  way  ? 

^  it  is  ^ite  remarkable  to  my  mind,  that  in  Dr. 
Boddaeh's  free  and  unconcealed  reflections  on 
the  women  he  consorted  with,  she  never  seems  to 
have  been  included  in  the  same  category  with 
them.  It  is  not  pretended  that  she  was  one  of 
the  thirteen  whom  be  numbered,  or  that  she  was 
one  of  (iM  eight  for  whom  Mr^  Theodore  H. 
Brougfaton  funiished  liquor  by  the  order  of  a 
gentleman  he  deemed  out  of  his .  mind.  Her 
appearanee  seemed  always  to  be  to  protect  and 
guard  him,  and  whatever  he  ever  said  disrespect* 
M  of  her,  strnak  me  more  as  the  petulance  «f 
one  who  resented  anythhag  like  interference  with 
his  vices. 

^  fThat  she  was  always  kind,  attentive  and  de- 
voted to  him,  seems  to  me  to  have  been  over- 
wbdmingly  established  in  this  case.]"  (Nine- 
teenth assignment  of  error.^  «*  8he  perfom^  the 
most  menfat  services  for  Inm,  and  seems- to  have 
been  the  only  one  who  ever  pretended  to  care  for 
him,  look  after  him,  or  to  cimck  his  indolgenoes. 
I  do  not  recaU  that  anyone  has  asserted  that  her 
infiaenee  over  him  was  ever  exerted  exeept  for 
his  own  goad. 

^  The  testimony  of  iba  subscribing  witnesses  to 
his  wlU,  has  not  been  attempted  ta  be  impeaafaed 
by  the  evidaoee  of  persons  vho  are  willing  to 


awear  that  they  believed  them  to  be  unworthy  of 
credit  on^r  oath.  It  is  sought  to  discredit  them 
hf  inducing  the  belief  that  the  foots  testified  to 
by  them  could  not  be  true. 

^  The  defence  here  is  a  double  ana.  Someofthe 
defendants  claim  under  a  previous  will  dated 
JaMmry  26,  1884,  and  a  codicil  of  March  24, 
1884.  Th^,«of  coarse,  contend  that,  at  the 
time  of  makiag  that  will  and  codi<»l  the  doctor 
was  perfectly  competent  to  make  it,  so  that  they 
fix  tlie  time  of  his  disability  subsequent  to  this 
date.  The  other  contestants,  who  are  not  men- 
tiaaed  in  that  wiU,  of  coarse  date  his  inabili^ 
for  enough  back  to  invalidate  that  will  as  well  as 
the  ona  now  in  question. 

«<  Thackumants  under  that  will  contead  that  in 
the  month  of  May,  1884,  he  was  bound  over  by 
a  magistrate  to  answer  m  criminal  charge,  and 
ihey  dale  his'  general  failure  of  mind  from  that 
time>  he,  it  is  said,  having  been  greatfy  afl^ted 
by  it. 

^  Wliy  a  eharga  by  a  loose  woman  should  have 
had  such  an  efiect  upon  a  man  of  his  character 
and  habits  is  a  little  remaikable,  for  the  grand 
jury  ignored  the  bill ;  so  tiiat  the  result  of  the 
charge  was  a  triumph  for  him,  as  it  shows  that, 
in  the  opinion  of  the  grand  jniy,  there  was  not 
enough  in  the  charge  even  to  pat  him  on  trial. 

**  Prom  that  date,  a  large  number  of  witnesses 
have  been  called  to  show  his  condidon  from  time 
to  time,  his  conduct,  his  acts,  his  silyings  and 
ddngs,  and  the  opinion  of  the  many  as  to  his 
mental  condition ;  the  object  of  this  testimony 
being  to  establish  the  fact  that  at  certain  times  he 
was  unable  to  make  a  will,  and  that  this  inability 
included  the  time  at  which  the  will  was  made. 

**  It  is  for  you  to  say  whether  this  has  been 
suceesfful. 

*<  [The  defendants  conclude^  their  case  by  the 
production  of  what  is  called  expert  testimdny ; 
this  is,  testimony  not  given  in  the  usoal  manner 
by  witnesses,  who  are  only  allowed  to  testify  to 
what  they  know  or  saw,  but  called  to  give  their 
opinions  on  matters  testified  by  others. 

^  These  gentlemen  were  of  high  character,  and 
#ell  known  in  the  medroal  profosdon.  The  only 
one  of  Uiem  who  ever  saw  Dr.  Bnddach  was  Dr. 
S«  Preston  Jones.  He  had  seen  him  at  Kirk- 
bride's,  where  he  was  a  patient  for  six  days,  from 
the  27th  of  August  to  the  2d  of  September.  The 
other  experts  had  never  seen  him,  but  they  are 
all  quite  positive  that  he  had  alcoholic  dementia, 
a  state  of  mind  in  which  he  was  uttajgr  incapable 
of  itttelligeody  transacting  basinesaar  making  a 
wilL  Dr.  Jones  thinks  that  he  could  not  Imvc 
softciently  rsaoversd  to  such  an  extent  as  would 
make  him  compeieDt  to  transact  busineas,  or  make 
a  will  at  any  tiaie  since  he  kslsaar  him,  on  the  2d 
of  September,  1884,  m^il  the  Siote  of  his4sath."] 
(Fast  of  ^ieenth  assignment  of  error.) 


Digitized  by 


Google 


484 


WEEKLY  NOTES  OP  CASES. 


^  Among  the  witnesses  who  biiTe  t^tifled  in 
this  case  were  the  well-known  real  estate  brokers, 
the  Messrs.  Sylvester.  They  had  been  for  five 
years  the  men  of  business  for  Dr.  Raddach^  and 
Visited  him  on  basfness,  separately,  ten  or  twelve 
days  before  his  death,  and  two  months  after  Xhr. 
Jones  had  seen  liim.  No  one  has  pretended  to 
say  that  they  were  not  disinterested  witnesses. 
That  they  evinced  no  favorable  disposition  to  the 
plaintiff  was  quite  evident. 

<<  This  is  the  accoant  Mr.  Charles  Sylvester 
gives  of"  bis  interview.  [The  Court  here  quoted 
at  length  the  testimony  of  Messrs.  Charles  aifd 
Frederick  Sylvester,  and  continued  s — ] 

**  The  statements  of  these  two  witnesses  are 
statements  of  actual  occurrences,  anrd  not  scien- 
tific opinions. 

**  [Dr.  Price,  who  was  called  after  the  expert 
testimony  had  been  called^  says :  *  If  these  gen- 
tlemen had  seen  Dr.  Roddach,  and  examined 
him  themselves,  I  liave  no  doubt  that  they  would 
be  perfectly  able  to  give  an  opinion,  but  1  do  not 
think  their  opinion  is  worth  one  fig,  given  as  it 
was.* 

''  Whether  that  is  a  correct  estimate  of  the 
value  of  their  opinions  it  is  for  you  to  say  under 
all  the  evidence  in  the  case.'*]  (Remainder  of  fif- 
teenth assignment  of  error.) 

♦•  As  was  said,  however,  by  Judge  HoifSTON : 
<  The  facts  and  circumstances  are  the  primary 
evidence  on  which  the  jury  must  rely,  and  not 
the  opinion  of  witnesses  as  to  the  soundness  of 
mind,  or  capacity  to  make  a  will.  That  is,  the 
opinion  of  the  jury,  fbunded  on  fects  and  circum- 
stances, which  they  believe  to  be  proven,  and 
not  the  opinion  of  witnesses,  which  is  to  decide 
the  case.' 

*<  In  this  case,  as  in  all  legal  investigations,  no 
testimony  is  admitted,  unless  the  Judge  considers 
it  relevant  to  the  issu^  which  are  being  triedJ 
The  testimony  is  therefore  to  be  considered  as  a 
whole,  and  you  are  to  make  up  your  minds  from 
that,  whether  the  plaintiff  or  defendant  has  satis- 
fied your  minds  of  the  justness  of  his  contention. 

"That  Dr.  Roddach  was  ibr  years  a  man  adi 
dieted  to  drink  and  lust,  is  undoubted,  but  thilt 
fabt  alone  would  not  necessarily  incapacitate  him 
*  from  making  a  will.  If  all  people  irho  drink 
'  liquor  and  are  fond  d  women,  are  held  to  be  in* 
capable  of  making  k  will,  I  am  afraid  a  great 
many  people  would  die  intestate. 

^  The  question  in  this  ctfse  is,  did  these  habits 

S6  aflbct  kis  mind  that,  at  the  time  be  made  his 

will,  he  was  iiioapa!>le  of  maAring  an  intdifgtot 

dispointion  of  his  property? 

'     "  He  was  a  man  in  the  possession  of  a  large 

^property,  and  this  he  contixille^  and  managed 

( trntil  tire  time  of  his  death;    [We  have  in  Penn- 

'k^Nanto  t,  law,  which  avthbfhs^s  the  Court  to 

issue  a  cdmmission^  to  detemine  whether  a  ^'* 


son  is  a  lunatic  or  an  habitual  drunkard,  on  the 
appiieation  of  any  one  related  to  him  by  blood  or 
marriage,  or  of  any  one  interested  in  his  estate* 
When  he  has  no  relative  by  blood  or  marriage 
residing  within  this  Commonwealth,  then  any 
disinterested  person  in  the  coirnty  may  lisake  the 
application. 

"  ATid  the  word  <  lunatic,'  it  isfortfaer  enacted, 
shall  be  construed  to  mean  and  include  every 
person  of  unbound  mind,  whether  he  ma^  have 
been  such  from  his  nativity,  as  idiots,  or  should 
have  become  such  from  any  cause  whatever. 

'*0n  the  retimi  of  this  inquisition,  finding 
that  the  person  is  lunatic  or  liabitnaf  drunkard, 
tlve  Court  can  commit  the  custody  of  the  penon 
or  of  the  estate,  or  both,  to  such  person  as  they 
m^y  deem  most  suitable,  who  shall  first  give 
security  in  such  sum  as  th6  Court  shall  direct, 
with  condition  for  the  ftiithfttlperftmnHnceof  said 
trust,  and  dnly  to  account  j  according  to  law,  tor 
all  property  that  may  come  into  his  hands. 

"This  course,  no  relative  by  Mood  or  mar- 
riage, no  one  interested  in  his  estate,  no  disin- 
terested person,  ever  thought  it  necessary  to  adopt. 
One  of  the  nearest  relative^,  and  most  frequent 
visitors,  Mr.  W.  A.  Ruddach,  of  Norristown,  of 
course,  could  not  do  so,  for  he  has  sworn  that,  iti 
his  opinion.  Dr.  Roddach  was  perfectly  compe- 
tent to  take  care  of  his  property. '  The  Messrs. 
Sylvester  could  not  do  so,  for  they  knew  he  was 
competent,  as  he  satisfied  them  by  the  directions 
he  gave  them  in  regard  to  the  management  of 
his  estate.  As  to  others,  their  anxiety  about  tlie 
safety  of  his  piroperty,  and  their  concern  as  to  the 
state  of  his  mind,  seem  to  have  commenced  afrer 
his  death.'*]    (Sixteenth  assignment  of  error.) 

**  His  was  certainlrnot  the  case  of  an  educated 

Sntleman,  who  had  stiddenly  and  unguardedly 
len  into  bad  company  and  dissolute  habita. 
Whatever  the  company  "was,  he  deliberately 
selected  it. 

*•  The  first  house  he  selected  for  his  home  and 
his  drug  store  was  at  Fourth  and  Lombard 
streets.  He  there  boarded  with  bis  pteaent  wife 
and  her  mother,  and  he  died  in  Cb^kiH  Str^t, 
where  he  boarded  with  the  same  persons,  Mrs. 
Dixon  being  a  saleswoman  at  Heller^s  store,  is 
she  now  is. 

"  Mr.  Forten  had  known  him  for  thirty  years, 
and  yK>ntiDued  his  friendfy  relations  until  his 
dcAth. 

<*Mr;  Joseph  Butcher,  in  the  employ  of  Joel 
J.  Baily  A  Co.,  and  bi»  wife,  ftnr  seven  or  ^ght 
years  had  been  on  intimate  terins  with  him ;  and 
Mr.  KmAct  and  his  finnily  for  tMo  ttmie  length 
of  lime.  -  . ..  ' 

<<  That  Dr.  Ruddach  desired  to  ihake  if  iwrill,  is 
taittfied  to  not  only  by  MiK  Forten,  but  by  "both 
the  Messrs.  Syifest^;  whom  h^  had  seveiU  times 
luked  to  call  on  liim  for  that  purpose. 
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<<  Whether  he  did  make  this  will,  dearly  kiiaw* 
iog  and,  understanding  the  extent  of  his  {kro|»erty« 
the  buHJnefts  in  which  he  was  engaged^  and  witbp 
out  undue  influence,  is  4he  question  you  are  t« 
decide." 

The  plaintiff  requested  .the  Coort  to  charge, 
itUer  aUa^  as  follows : — 

(4)  There  is  no  sufiuHont  evidence  in  this  case 
of  a  general  insanity  on  the  part  oi'  Dr.  Ruddach, 
and,  tberefbro,  the  burden  of  proof  is  on  the  de«> 
fendants  to  show  that  at  the  very  time  he  exe« 
cuted  the  will  he  was  not  of  sound  disposing 
mind,  memory,  and  uAderstandiug*  or  that  at 
that  very  time  his  firee  agency  was  destroyed* 
AntW9r^  I  affirm  this  point.  (Third  assignment 
of  error.) 

.  (^)  Unless  the  jury  are  satisfied  that  the  evi- 
dence shows  unsoundness  of  mind  or  undue  influ-* 
ence,  at  the  vecy  time  of  executing  the  will,  the 
verdict  must  be  for  the  plaintiff.  Aruwer.  I 
afiirm  this  point»    (Fourth  assignment  of  error.) 

(19)  If,  on  considering  all  t^  evidence  in  the 
case,  the  jury  should  be  in  doubt,  they  should  in- 
cJine  in  favor  of  the  plaintiff  on  both  the  issues. 
Antwtr^  Testamentary  capacity  is  the  normal 
conditi<NQ  of  one  of  full  agew  It  is  with  him  who 
undertakes  to  call  it  in  question  to  establish  it, 
not  in  a  doubtful  wiiy,  but  in  a  positive  manner. 
(Eighteenth  assignment  <^  error..) 

D<^ndants  requested  the  Court  to  charge,  inter 
alia^  as  follows  :*#-* 

(i.)  That  it  is  not  requisite  that  such  derange- 
ment of  intellect  should  be  proyed  as  would 
amount  to  insanity  to  set  a  will  aside,  but  that 
imbeoiUty  of  intellect,  though  short  of  insanity, 
i«  sufficient  tor  that  purpose.;  and  if  the  jury  find« 
from  all  tbe  evidence  in  the  cause,  that  there  was 
such  imbecility,  of  intellect  arising  from  the  use 
of  alcoholic  liquors  or  chloral,  or  from  any  other 
cause  or  causes  as,  in  the  opinion  of  the  jury, 
rendered  tiie  testator  incapable  of  appreciating, 
knowing,  remembering,  and  calling  to  mind  the 
value  and  extent  of  his  property  at  the  time  of 
niaking  and  executing. said  will,  or  that  there 
was  then-  such  imbe;cility  as  rendered  him,  in  the 
opinion  of.  the  jury,  not  of  sound  and  disposing 
mind,  memoryt  and  understanding  with  reference 
to  his  said  pi:operty,  then  their  verdict  must  be 
for  the  defendanta..  Rtfuud.  (Filth  assignment 
of  error.) 

(II.)  That  it  requires  less  undue  influence  and 
less  fioaud  to  procure  a  will  unlawfully  from  a  per- 
son of  weaH  end  impaired  intellect  thim  from  a 
person  in  full  mental  vigor,  and  that  in  determin- 
ing the  question  oi'  fraud  and  undue  influence  the 
jury  may  take  into  consideration  the  state  und 
condign  of  mind  of  the  testatpr  at  the  time  of 
making  and  executing  the  alleged  will,  the  con* 
dition  and  relative  situation  of  the  testator  and 
plaintiff,  the  situations,  surroundingSi  and  condi* 


tion  of  the  testator  himself,  the  nature  and  extent 
of  his  property,  all  the  circumstances  under,  which 
tlie  will  was  made,  and  the  provisions  of  tbe  will 
itself;  and  if,  in  the  opinion  of  the  jury,  the  al- 
leged will  was  procured  by  fraud  or  undue  influ- 
ence, which  the  alleged  testator  in  the  conditbn 
which  the  jury  may  find  he  was,  from  all  the  evi- 
dence, at  the  time  of  making  and  executing  said 
will,  was  too  weak  to  resist,  their  verdict  roust 
be  for  the  defendants.  Refugtd.  (Sixth  assign- 
ment of  error^) 

(1)  If  tbe  jury  believe  that  Dr.  Ruddach  was 
incompetent  to  make  a  will  at  any  time  before 
the  alleged  will  was  made,  they  should  find  for 
the  defendants,  unless  convinced  that  he  had  re- 
covered or  acquired  and  retained  capacity  to 
make  a  will  at  the  time  he  undertook  to  make  it. 
R^%ued.  (Seventbassignment  of  error.) 

(2)  When  he  that  is  at  the  point  of  deatli,and 
hardly  able  to  speak  so  as  he  may  be  understood, 
does  not  of  his  own  accord  make  or  declare  his 
testament,  but  at  the  interrogation  of  some  other 
answers  "  yes,"  or  **  I  do  so,"  such  a  tesiaroent 
is  open  to  grave  suspicion.  Refuted.  (Eighth 
assignment  of  error.) 

(3)  A  sane  man  may  do  what  he  likes  with 
his  own,  but  this  liberty  is  not  allowed  to  one 
who  has  given  indications  of  mental  unsoundness. 
In  his  caSse,  every  provision  must  be  strictly 
scrutinized,  and  every  sign  of  partiality  or  in- 
justice viewed  with  strong  suspicion.  That 
mental  disorders,  such  as  would  render  a  testator 
incompetent  to  make  a  will,  may  arise  as  the 
sequel  or  accompaniment  of  bodily  disease,  and 
is  often  indicated  by  weakness  of  judgment,  loss 
of  memory,  imperfect  appreciation  of  one'ii  rela- 
tion to  others,  disregard  of  propriety,  freaks, 
caprices,  vacillation,  and  change.  And  the  evi. 
deuce, in  this  case  for  defendants  in  this  case  will, 
if  believed,  justify  the  jury  in  finding  a  verdict 
for  defendants,  on  the  ground  of  such  mental  dis- 
order^  R^u$ed.  (Ninth  assignment  of  error.) 

(4)  If  a  man  after  having  attained  mature  life 
undergoes  a  change  of  cliaracter  and  conduct,  es- 
pecially, when  connected  with  any  derangement 
of  .the  physical  organism,  it  may  well  induce  a 
belief  that  it  is  the  result  pf  someuiorbid  condi- 
tion of  the  intellectual  faculties.  Refuted. 
(Tenth  assignment  of  erron)  . 

(6)  That  a  revolution  in  characterand  conduct 
on  the  part  of  a  decedent,  whereby  he  adheres  to 
what  he  has  formerly  shrunk  from,  and  rejects 
what  he  has  formerly  loved,  is  an  indication  of 
and  may  be  ascribed  to  an  unnatural,  morbid,  and 
unsound  condition  of  mind.  Refuted*  (Eleventh 
assignment  of  error.) 

(7)  Unsoundness  of  mind,  evinced  by  a  reyo- 
lutipn  in  character,  may  co«exist  with  an  apparent 
use  of  the  faculties  in  .  many  respects.  Rrfuted^ 
(Twelfth  assignoaent  of  error.) 
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(8)  That  when  the  faculties  of  a  man  predis- 
posed to  mental  disorder  bj  Inheritance  have 
been,  bj  long-continued  indulgence  of  the  sexual 
passions  and  protracted  alcoholism,  reduced  to 
such  a  condition,  as  described  bj  the  witnesses 
who  saw  Dr.  Ruddach  at  the  Pennsjlvania  Hoe* 
pital,  it  should  require  yerj  strong  and  satfsftic- 
torj  evidence  to  convince  a  jury  that  he  could 
recover  his  senses  sufficiently  to  make  a  will  within 
a  period  of  less  than  eighty  days.  Refused.  Ex- 
cept as  answered  in  the  general  charge.  (Thir- 
teenth assignment  of  error.) 

Verdict  for  the  plaintiff  on  both  issues.  A 
rule  for  a  new  trial  haying  been  discharged,  de- 
fendants took  this  writ,  assigning  errw  as  above, 
and  also — 

(14)  The  Court  below  erred  in  the  predomi- 
nance given  to  the  plaintiff's  testimony,  and  in 
virtually  ignoring  and  passing  by  the  defendants^ 
evidence,  and  particularly  in  reading  Mr.  Sylves- 
ter's testimony  to  the  jury,  and  the  stress  placed 
on  it,  *'  inasmuch  as  out  of  a  charge  of  fourteen 
printed  pages  the  learned  Judge  below  gave  but 
one  and  a  half  pages  to  the  defendant's  witnesses, 
and  this  mainly  employed  in  criticising  and  con- 
demning them,  while  six  pages  were  given  to  the 
testimony  of  the  Sylvesters  alone,  witnesses  for 
the  plaintiffs,  the  strongest  parts  thereof  being 
read  to  the  jury,  while  none  of  the  language  of 
defendants'  witnesses  was  thus  cited." 

F.  CarroU  Brewster  and  Richard  L,  Ashkurst 
(Brtuiburtf  BedeUy  Henry  F,  Hephum^  and 
Charles  Beasten  with  them),  for  plaintiffs  in  error. 

Alexander  SimpeoH,  Jr,^  for  defendant  in  error. 

October  7,  1889.  Th«  Coubt.  The  record 
of  the  hospital  for  the  insane  contained  an  entry 
which  indicated  that  the  testator's  father  was 
admitted  in  1849  to  the  hospital  because  of  in- 
temperance continued  for  six  months,  and  that 
he  was  affected  with  melancholia  resulting  flrom 
intemperance.  As  there  was  no  proof,  and  no 
offer  of  proof  that  this  species  of  melancholia  is 
hereditary,  we  cannot  see  the  relevancy  of  the 
record  entry.  It  may  be,  or  it  may  not  be  that 
this  form  of  mental  affection  is  transmissible  by 
inheritance,  but  we  cannot  assume  that  it  is  in 
the  absence  of  proof,  and  tberefbre  the  jury  would 
not  have  been  justified  in  inferring  it  had  the  en- 
try been  admitted.  The  first  and  second  assign- 
ments of  error  are  not  sustained. 

The  plaintiff's  fourth  point  was  afllrmed  with* 
out  qualification.  The  first  clause  of  the  point 
declared  that  there  was  no  sufiDcient  evidence  of 
general  insanity  of  the  decedent,  and  the  conclu- 
sion expressed  in  the  second  and  last  clause  was 
that  therefore  the  burden  of  proof  was  on  the 
defendants  to  show  mental  unsoundness  at  the 
very  moment  of  execution. 

An  unqualified  affirmance  of  the  whole  point 


a  positive  direction  to  the  jury  that  the  evi- 
dence was  insufiioient  to  show  genend  tnsam^. 
In  view  of  the  large  amount  and  seriewis  cbameter 
of  the  testimony  given  by  the  defeadaBto  as  t6 
the  testator's  mental  conditioB  shorUy  aalerier 
to  the  making  of  the  will,  parfleulariy  during  the 
summer  of  1884,  when  he  became  an  inasate  of 
the  insane  asylum,  we  think  it  was  gmngtoo  fkr 
to  say  that  there  was  absolutely  no  evidwooe 
of  a  general  insanity  sufficient  for  the  oenside- 
ration  of  the  jury.  The  answer  sfaovld  hai^  beeo 
qualified  so  as  to  subject  the  testimony  to  Ibe 
action  of  the  jury,  and  that  if  it  failed  to  satiaiy 
them  that  there  was  a  condition  of  general  io* 
sanity  at  any  time  before  the  will  was  made  then 
the  burden  of  proof  as  to  the  testator's  eondicioii 
at  the  time  of  execution  wAs  on  the  dei^dants. 
We  feel  obliged  to  sustain  the  third  assignnent 
of  error.  The  fourth  assignment  is  not  sustained 
as  it  is  certainly  true  that  ^  nnsomdnees  of 
mind,  or  undue  infiuence  which  will  defeat  a  will, 
must  have  been  operative  at  the  time  the  wiU 
was  executed. 

We  do  not  sustain  the  fiflh  assignment  beesuse 
we  think  the  defendants'  first  point  is  an  over- 
statement of  the  essentials  of  testamentary  ca- 
pacity. It  is  certainly  not  l^e  law  that  the 
testator  must  be  capable  of  Uppreciating,  and 
knowing,  and  remembering,  and  calling  to  mind 
the  value,  and  extent  of  his  property  at  the  time 
of  executing  his  will.  The  language  of  the  point 
is  exceedingly  broad.  LiteraHy  it  measis  that 
there  must  be  an  alnHty  to  remember,  and  call  to 
mind  all  the  items  of  his  property,  and  al0o  to 
know  and  appreciate  as  well  aa  to  rememb^,  the 
value  of  each  item  or  at  least  eaeh  subject  of  own- 
ership in  order  that  the  testator  may  reach  the 
standard  of  the  point.  Persons  having^a  large 
and  diversified  estate  would  be  practically  inca- 
pacitated from  testacy  if  so  severe  and  exacting 
a  standard  as  this  were  established.  We  ques- 
tion whether  there  is  any  improvemhnt  in  the 
definition  of  testomentary  capacity  npon  that 
given  by  Judge  King  in  1858  In  the  ease  of 
Leech  r.  Leech  (21  Pa.  «9),  to  wit  2  «<A  dis- 
posing mind  and  memory  in  the  view  of  the  law 
is  one  in  which  tlie  testator  is  shown  to  have  had 
at  the  making  and  execution  of  a  last  will,  a  full 
and  intelligent  conscionsness  of  the  nature  ^md 
efiect  of  the  act  he  was  engaged  in  ;  a  full  knowl- 
edge of  the  property  he  possmed ;  an  anderstand- 
ing  of  the  disposition  he  wished  to  make  of  if  by 
the  will,  and  of  the  persons  and  objetts  he  de- 
sired to  participate  in  his  bounty." 

This  description  of  testamentary  oapaoi^  has 
been  many  times  approved  and  never  questioned. 
While  modification  of  it  may  be  needed- hi  par- 
ticular oases  to  meet  iwrtfeular  faets  dovetop^d, 
it  contains  all  the  substance  of  a  eerrect  genml 
definition,  and  may  at  all  tiBies  be  expoiii^^-  lo 
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juries  as  a  guide  U  them  in  their  deliberation 
wtik  entire  Mfetj. 

The  seeond  point  of  the  defendants  should, 
we  think,  hare  been  affirmed.  We  see  no  objec- 
tion to  its  postolates  just  as  they  are  stated.  Nor 
ia  the  point  in  any  degree  involved  or  obscure. 
It  is  diawB  with  mnob  care,  with  clearness  of 
•xpression,  and  with  entire  accuracy  as  to  its 
legftl  truth.  Thus,  considering  it  in  detail,  it  is 
oevtainly  trae  that  it  requires  less  undue  infla* 
enoe,  and  less  fraud  to  procure  a  wiU  unlawfully 
from  a  person  of  weak  and  impaired  intellect, 
than  from  a  person  in  full  mental  vigor.  It  is 
equally  true  that  the  jury  in  determining  the 
question  of  fraud  and  undue  influence  may  take 
into  oonsidenitien  the  state  and  condition  of  mind 
of  the  testator  at  the  time  of  executing  his  will, 
the  condition  and  relative  situation  of  the  testa- 
tec  and  the  plainciff,  the  situations,  surroundings, 
and  eonditioB  of  the  testator  himself,  the  nature 
and  extent  of  his  property,  and  all  the  circum- 
stances under  which  the  will  was  made,  and  the 
provisions  of  the  will  itself. 

In  illustration  of  the  propriety  of  this  point  it 
cannot  be  overlooked  that,  while  the  plaintiff  was 
in  faet  the  testator's  wife  when  the  will  wasmsde, 
she  was  in  ail  probability  his  mistress  up  to  that 
time  and  firar  several  years  before.  He  so  declared 
her  to  be  in  herpresenoe,and  without  contradiction 
from  her  to  the  witness,  James  T.  Thompson, 
and  to  the  witness  Broughton,  he  said  she  had 
been  his  mistress  for  thirteen  years.  In  addition 
to  this,  the  entirely  uncontradicted  evidence  as 
to  the  manner  in  which  they  lived  together,  was 
highly  persuasive,  indeed  quite  convincing,  that 
this  was  their  true  relation.  The  circumstances, 
both  of  the  marriei^and  the  will,  were  also  of  a 
very  unusual  and  gravely  important  character  as 
affecting  the  very  question  of  undue  influence. 
The  marriage  took  place  on  November  18,  1884, 
the  will  giving  all  the  property  of  the  testator  to 
the  phuntiff  was  executed  on  November  15th, 
and  on  the  16th  he  died.  At  the  time  of  the 
marriage  he  was  oonflned  to  his  bed,  as  be  was 
also  when  the  will  was  made,  with  the  last  and 
£stal  sickness,  of  which  he  died  the  next  day.  It 
was  literaUy  a  death-bed  marriage,  and  a  death- 
bed will.  That  he  was  in  an  extremely  enfeebled 
oondition.of  body  was  the  undisputed  testimony 
ofalL 

That  h«  was  also  extremely  enfeebled  in  mind 
waa  alleged  by  the  defendants,  and  that  allegation 
waa  supported  by  a  great  mass  of  entirely  dis* 
interested,  and,  much  of  it,  highly  intelligent, 
and  some  of  it  highly  skilled  testimony.  A  very 
great  number  of  distinct  acts,  transactions,  facts, 
deelarations,  and  conversations  done  and  uttered 
hj  the  deoeaeedt  which  were  quite  inconsistent 
wiih  his  mental  soundness,  were  given  in  evidence 
and  DMght  have  been  received  and  acted  opon 


un&vorably  to  the  will  by  any  jury  engaged  in 
the  trial  of  that  question.  The  testator  had  made 
a  will  only  a  few  months  before,  when  he  was 
certainly  in  a  better  condition  both  of  mind  and 
body,  in  which  not  a  dollar  of  his  estate  was 
given  to  the  plaintiff,  a  large  part  was  given  to  a 
charity,  and  the  remainder  to  relatives  and 
friends.  That  will  was  the  result  of  his  personal 
dictation,  and  witliout  doubt  embodied  his  wishes 
with  certainty.  It  is  also  a  fact  of  importance 
that  bis  estate  was  quite  krge,  probably  more 
than  $100,000  in  value.  It  was  a  fact  entirely 
undisputed  that  the  testator  had  for  many  years  in- 
dulged in  the  excessive  use  of  alcoholic  stimulants 
and  in  excessive  venery.  l*he  plaintiff's  prin- 
cipal medical  witness.  Dr.  Price,  who  attended 
him  during  his  last  iUness  and  for  some  months  be- 
fore, was  asked :  **  Q.  What  induced  you  to 
think,  the  first  you  saw  of  him,  that  bis  disease 
was  incurable  ?  A.  Simply  from  his  history,  a 
long  life  of  drinking  and  debauchery.'' 

It  is  not  necessary  to  review  the  testimony  on 
this  subject  Itabounds  with  the  usual  disgusting 
detaib  of  a  life  of  gross  intemperance,  profligacy, 
and  sensuality.  The  results  arrived  in  due  time. 
In  the  summer  of  1884  he  was  taken  to  Si. 
Joseph's  Hospital  for  a  time,  and  after  that  to 
Kirkbride's  Insane  Asylum  where  he  remained 
for  several  days. 

Dr.  Jones,  who  was  for  many  years  in  charge 
of  the  male  department  of  that  institution  and  saw 
him  and  treated  him  while  there,  testified,  that  he 
was  in  a  state  of  dementia  with  delusions.  When 
asked  to  explain  what  he  meant  by  this  he  said : 
^^  It  is  a  state  of  great  weakness  of  mind.  It  is 
the  condition  in  which  most  insane  patients  ulti- 
mately sink,  in  which  there  is  a  loss  of  reason, 
intelligence,  and  a  weakening  in  short  of  all  the 
mental  faculties."  This  was  from  August  27th 
to  September  2,  1884,  less  than  three  months  be- 
fore his  death.    . 

The  foregoing  being  a  very  brief  mention  of  a 
part  of  the  facts,  either  undisputed  or  very  well 
supported  by  affirmative  testimony,  the  matters 
of  which  the  defendants'  second  point  were  pre- 
/licated,  brought  them  conspicuously  and  compactly 
together,  and  required  their  submission  for  the 
oonsideration  of  the  jury. 

Thus  the  point  asked  an  instruction  that  the 
jury  might  take  into  consideration  **  the  state  and 
condition  of  mind  of  the  testator"  at  the  time  of 
making  the  will,  **  the  condition  and '  relative 
situation  of  the  testator  and  the  plaintiff,  the  situ- 
ations, surroundings,  and  conditions  of  the  testator 
himself,  the  nature  and  extent  of  hi?  property, 
all  the  circumstances  under  which  the  will  was 
made  and  the  provisions  of  the  will  itself."  Most 
oertainly  all  of  these  matters  were  entirely,  indeed, 
eminently,  proper  to  be  considered  by  the  jury, 
ia  determining  the  question  of  undue  influence. 
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The  marriage  was  suggested  bj  another  and  not 
bj  the  testator,  it  was  contracted,  and  the  will  was 
made  in  the  house  of  the  sole  beneficiary,  as  to 
whom  the  defendants  had  a  perfect  right  to  argue, 
and  ask  for  a  finding,  that  she  was  the  testator's 
mistress  up  to  the  moment  she  became  his  wife. 
In  the  case  of  Dean  v.  Neglej  (41  Pa;  312),  we 
held  that  the  mere  fact  of  the  unlawfal  relation 
of  mistress  to  a  testator  was  enoogh  to  justify  an 
inference  of  undue  infiuenee,  and  that  fact,  to- 
gether with  the  fact  of  the  devise  to  her  children, 
would  be  enoogh  to  justify  a  verdict  against  the 
validity  of  the  will.  During  the  krgeet  part, 
nearly  all,  of  the  period  of  the  intimacy  between 
the  testator  and  the  plaintiff,  she  was  the  wife  of 
another  man  from  whom  she  was  separated,  but 
not  divorced.  If  there  was  unlawfal  intereoane 
between  them  it  was  adulterous,  and  comes 
directly  within  the  terms  of  the  decision  in  Dean 
V.  Negley*  Added  to  that  was  the  fact,  that  by 
the  terms  of  the  will,  made  almost  in  the  artide 
of  death,  in  her  house,  within  her  custody,  and 
substantially  in'  her  presence,  drawn  by  a  person 
who  wa^  at  least  a  stranger  to  the  testator,  the 
whole  estate  of  the  testator  was  given  to  the 
plaintiff  to  th«  exclusion  of  all  his  relatives  and 
of  the  deserving  charity,  who  had  been  the  sole 
objects  of  bis  bounty  in  his  former  wilL  This 
circumstance  was  considered  of  importance  in  the 
case  of  Rudy«y.  Uhrich  (^  Pa.  177),  commenting 
upon  Dean  v,  Negley.  While  in  the  present 
case  the  fact  that  a  marriage  had  taken  place 
prior  to  the  will  reliervee  the  plaintiff  from  the 
most  serious  risks  which  she  would  have  en- 
countered under  Dean^  r.  Negley,  it  does  not  re- 
lieve the  testamentary  act  from  the  imputation 
of  a  continuance,  and  a  present  exertion  of  an 
undue  infiuenee,  if  the  jury  in  view  of  all  the 
facts  of  the  case  inclined  to  such  a  belief.  But 
from  this  opportunity  they  were  practically  ex- 
cluded by  the  refusal  of  the  Court  to  afilirm  the 
second  point  of  the  defendants.  We  think  the 
point  should  have  been  afllrmed  just  as  it  stood, 
and  therefore  sustain  the  sixth  assignment  of  error. 
In  one  seaee  the  first  of  Mr.  ^hhurst's  points 
is  true,  because  it  includes  the  idea  that  the  tes-^ 
tator,  although  previously  incompetent,  had  be* 
come,  and  was,  mentally  capable  at  the  time  of 
executing  the  will,  and  regarded  in  that  manner 
the  point  is  certainly  correct.  Yet  the  point  is 
so  drai^n  that  it  might  well  mislead  a  Judge  into 
the  suppoiitton  that  its  real  meaning  was  that  if 
at  any  one  tUne  in  the  testator's  previous  hfe  he 
had  become  tempomrily  incompeleiit,  no  matter 
how  briefly,  the  whole  burden  of  proving  a  sub- 
sequent recovery  and  a  capacity  at  the  time  of 
execution  rested  upon  the  proponent*  This  is 
certainly  not  the  law»  and  becanse  we  would  not 
reverse  on  the  ground  alone  of  this  one  ref^isal 
we  will  not  say  there  was  error  in  refusing  the 


point  in  the  language  in  which  it  was  framed. 
The  seventh  assignment  is  not  sustained. 

The  eighth  assignment  isnot  sostained  beoauae 
while  the  point  was  abstractly  true  there  are  no 
facts  in  the  case  which  make  it  applicable. 

We  cannot  sustain  the  ninth  assigmnent  be- 
cause  the  first  two  clauses  of  the  point  wbioh  H 
covers  are  too  stroi^ly  stated,  and  the  point  wmB 
simply  refused  as  an  entirety.  It  is  not  legally 
true  that  one  who  has  merely  ^  given  tndieations 
of  mental  unsoundness"  is  not  at  liberty  to  do 
what  he  likes  with  his  own,  or  that  in  sack  casa 
every  sign  of  partiality-  or  injustice  must  be 
viewed  with  strong  suspicion;  Persons  may 
easily  give  «<  indications"  of  insanity  without  in 
rsidity  being  insane,  and  they  cannot  be  charged 
with  testamentary  incapacity  for  so  unsobstaatial 
a  reason  as  thai.  Dr.  Ray's  r^K>rt  in  Pidcodi  r* 
Potter  <68  Pa.  358)  is  not  the  opinion  of  the 
Court. 

We  cannot  sustain  the  tenth  and  eleventh  as- 
signments because  the  points  which  they  cover 
are  not  sufilciently  certain  or  specific  to  justify 
the  afilrmance  of  either.  The  change  of  ohar^ 
actor  spoken  of  may  be  from  bad  to  good,  and 
certainly  such  a  change  cannot  be  regarded  aa 
indicating  menial  aberration  of  any  kind. 

The  twelfth  assign  BMnt  is  sustained  becauae 
the  point  to  which  it  refers  is  entirely  correct 
and  should  have  been  affirmed  just  as  it  stood. 

The  point  covered  by  the  thirteenth  assign- 
ment is  not  a  legal  proposition  nor  is  its  dedbo* 
tion  an  inference  of  hiw  from  the  &cts  of,  whidi 
it  is  predicated*  The  law  canaot  know  whether 
it  wooM  require  very  stroAg  and  satisftustory  ewi^ 
deace  to  convince  a  jury  that  a  aoan  conditioneil 
as  the  testator  was  described  by  witnesses  to  be 
at  the  Pennsylvania  Hospital,  *^  could  recover 
bis  senses  sufilciently  to  make  a  will  within  n 
period  of  less  than  eighty  days  J*  The  jury  alone 
couUl  know  what  their  ooaoeption  waa  as  to  Dr. 
Rttddaoh's  moital  condition  when  at  the  hospital, 
and  they  only  could  know  how  much  and  what 
kind  of  testimony  could  remove  their  impres- 
sions upon  that  subject  at  any  particnlar  tiaia» 
We  do  not  see  what  relevancy  or  legal4)roiMriety 
there  is  in  suggesting  a  period  of  eighty  days  aa 
a  possible  limit  within  which  a  radical  change  of 
mental  condition  could  not  take  place,  when  thero 
was  abundance  of  testimony  as  to  what  hta. 
actual  condition  was  at  the  end  of  that  period 
and  ample  opportunity  to  deliver  direct  teataaMny 
on  that  subjeot. 

The  idea  of  the  point  seems  to  be  to  snbslitttte 
a  theoretical  iaierenoe  as  to  what:  the  teatateHa 
condition  ought  to  be,  or  might  be  expected  le 
be,  at  a  given  time>  for  speoifio  avidenee  aa  to 
what  it  a^nally  was.  Conrts  have  nothing  te  do 
with  declaring  propositions  snch  as  tbisi  and  the 
point  was  properly  refused 
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The  fottrleenth  aasignmeat  U  of  much 
importanoe  und  wo  think  it  19  MiaUuoed.  Of 
course  when  the  learned  Ooort  below  aeiecled 
the  testimony  d  two  witnesses  on  one  side,  npen 
one  sabjeet,  and  read  it  at  mueh  length  to  the 
jury,  it  would  natntallj  be  inferred  by  the  jory 
that  in  the  opinion  of  the  Court  that  testimony 
waa  of  eontrdllng  impertanoe,  and  when  there 
was  aa  «itire  emissioB  to  read  any  of  the  e?i-» 
denee  en  the  other  side  having  a  contrary  ten^ 
dency  they  would  naturally  eonsider  that  in  the 
opinion  of  the  Court  such  opposing  testimony 
wwB  of  no  effioacy  and  was  not  entitled  to  any 
consideration  from  then.  If  the.  testimony  upon 
one  side  of  a  controverted  question  of  fact  is 
made  prominent  and  conspicuous  in  the  charge, 
common  faimeai  requires  that  equal  prominenee 
shoidd  be  given  to  opposing  testimony  having  a 
contrary  tendency*  A  careful  reading  of  the 
charge  impels  us  to  say  that  we  think  it  amenable 
to  the  eritieism  of  this  assignment*  Though 
there  was  much  statement  and  considerable  ar^ 
gument,  in  the  charge,  of  the  testimony  favorable 
to  the  plaintiff,  and  of  the  theories  upon  which 
her  side  of  the  case  was  submitted,  we  do  not 
discover  the  least  allusion  to  the  great  bulk  of  the 
defendant's  testimony,  and  only  an  allusion  to  the 
testimony  of  Dr.  S.  Preston  Jones,  who  testified 
in  the  most  emphatic  manner,  giving  reasons 
which  seem  to  be  of  grave  importance  and 
founded  upon  ample  observations,  for  the  con- 
duskms  whicb  he  reached  and  announced.  But 
there  was  beside  all  this  a  icreat  amount  of  te^ 
ttmony  to  specific  acts,  conversations,  and  decla-» 
ratieos  of  the  testator,  indicating  not  merely  a 
weak  but  a  disordered  mind,  established  by  what 
seems  to  be  entirely  efedible  testimony,  and  to 
all  or  any  of  this  there  is  not  the  slightest  allu- 
sion in  any  part  of  the  charge*  There  was  con^- 
siderable  testimony  that  the  testator  was  subject 
to  delusions  of  an  extraordinary  and  absurd 
character,,  but  no  reference  to  any  of  it  was  made 
in  the  charge.  There  was  much  testimony  as  to 
his  excessive  use  and  abuse  of  intoxicating 
liquors,  and  the  effect  thus  produced  both  upon 
his  mind  ,and  body.  The  only  reference  in  the 
charge  to  this  branch  of  the  defendants'  testl* 
mony  is  the  following :  ^<  That  Dr«  Buddach  was 
for  years. a  maa  addicted  to  drink  and  lust  is 
undoubted ;  but  that  fact  alone  would  not  necea* 
saiily  incapacitate  him  from  making  a  will.  If 
all  tbe  peopla  who  drink  liquor  and  are  fond  of 
women,  are  held  to  be  incapable  of  making  a 
will*  I  am  afraid  a  great  many  people  would  die 
intestate^''  That  such  a  remark  as  this  might  be 
made  with  propriety  in  a  case  where  the  testi- 
mony  showed  nothing  but  an  occasional  indul** 
genoe  in  liqaor  or  sexual  intercourse,  may  not  be 
questionedr  but  to  dispose  in  this  way  of  the  en* 
tire  mass  c^  the  testimony  in  this  easCi  on  these 


BubjeotSi  showing  such  a  complete  breaking  down 
of  the  testator's  physical  powers,  and  a  very  seri- 
ous impaimnent  of  the  powers  of  his  mind,  was 
not  in  our  opinion  an  adequate  or  a  correct 
treatment  of  the  testimony..  Edward  Lynch,  an 
attendant  at  Kirkbride's,  described  bia- condition 
thus ;  ^^  He  was  very  peculiar  (  more  so  than  any 
patient  I  had  seen  there.  His  mind  was  entirely 
gone ;  one  time  he  admitted  to  me  be  had  been 
a  doctor,. and  that,  is  the  only  thing  I  could  get 
from  biBk.  He  was  incoherent,  and  he  was  full 
of  delusion.  I  heard  him  say  once  that  there 
had  bfcn  men  all  around  him  going  to  shoot  him 
— «men  all  around  his  room — and  he  used  to  get 
very  noisy  in  his  talk.  He  appeared  to  have 
imaginary  ejects  before  him  all  the  time." 
Strawbridge,  a  watchman  at  the  same  place,  said : 
'<  His  talk  was  at  times  loud  and  incoherent ;  at 
times  he  acted  more  Hke  a  man  frightened  and 
in  fear  of  sometliing,  seeming  to  shrink  from  some 
possible  enemy,  deprecating  or  apprehending  some, 
injury,  and  he  would  make  such  noises  or  excla* 
mations  as  would  indicate  fear  or  dread."  After 
he  left  Kirkbride's  in  the  latter  part  of  Septem- 
ber, 1884,  he  was  staying  at  the  Delaware  Hotel. 
Hugh  Jones,  the  proprietor,  after  describing  some 
of  his  peculiarities,  said :  *<  He  required  exercise, 
and  he  would  sit  there  from  morning  to  night  in  a 
chair  takii^  no  exercise,  and  I  would  say  to  him, 
*  Doctor,  why  don't  you  go  out  and  take  exercise?' 
He  sfud,  <  I  am  afraid ;  don't  you  see  those  fellows 
watching  me.  The  moment  I  go  out  they  will 
arrest  me.'  I  tried  to  convince  him  there  was 
no  person  there  to  disturb  him  but  I  could  not." 
The  same  witness  further  testified :  <<  I  recollect 
one  day,  he  put  his  hand  in  his  pantaloons  pocket 
and  pulled  out  I  should  judge  from  two  dollars  to 
four  dollars  in  silver,  but  I  do  not  know  exactly 
the  amount,  and  he  said  to  me,  *  Mr.  Jones,  this 
is  all  the  money  I  have  in  the  world.  I  must 
get  something  to  do  or  I  will  starve.'  He  was 
very  much  distressed.  I  tried  to  convince  him 
it  was  a  fallacy  but  I  did  not  succeed*"  Dr.  S. 
Preston  Jones^  the  physician  in  charge  at  Kirk* 
bride's,  said :  ^^  He  was  stupid  and  duU.  I  could 
get  no  responsive  replies  from  him  to  my  ques* 
tions.  He  could  not  give  me  any  account  of  his 
feelings,  or  tell  me  anything  about  himself,  who 

he  waSff  where  he  was  and  so  on I  then 

observed  him  for  the  next  two  or  three  days  more 
closely  or  quite  ekMoly^  and  became  satisfied  he 
was  of  unsound  mind."  Plumley,  another  wit- 
ness, testified  after  givmg  many  other  facts  and 
particulars,  as  follows :  ^'  Q.  Toward  the  kst,  when 
he  became  weaker,  was  he  harder  to  manage  by 
Mrs*  Dixon^  or  was  he  more  easily  manag^  by 
her?  A.  He  was  easier  managed.  Q.  Explain 
how  that  was.  A«  All  she  would  have  to  do 
would  be  to  say  to  him  when  he  wanted  to  do 
anything,  *  Will,  you  muat  not  do  that/  and  he 
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would  drop  like  a  child.  It  made  bo  difleroDoe 
what  it  wad."  .  •  «  <^  Q.  What  did  he  mj  ahout 
wanting  you  to  bury  hira,  bow  would  he  esprees 
himself  about  it  ?  A.  He  aaid  that  he  waa  poor 
— that  he  had  nothing,  that  they  had  got  every 
cent  of  hia  money,  that  they  had  got  all  he  had 
and  he  wanted  me  to  bury  him."  This  was  when 
he  was  fast  in  bed  shortly  before  his  death. 
These  are  a  very  few  of  the  matters  in  evidence 
as  to  his  mental  and  physical  condition.  Other 
delusions  and  other  facts  were  shown  tending  to 
establish  the  effect  of  his  habits  of  dissipation 
and  debauchery  upon  his  mind  and  body,  and 
they  were  far  too  numerous  in  the  aggregate,  and 
of  too  serious  a  character,  to  be  passed  over  with 
so  slight  a  reference  in  the  charge  as  heretofore 
stated.  A  large  amount  of  expert  testimony  was 
given  by  physicians  of  experience,  character,  and 
ability,  on  behalf  of  the  defendants.  It  was  all 
disposed  of  in  the  charge  by  repeating  a  remark 
of  Dr.  Price,  the  plaintiff's  medical  witness, 
that  he  had  no  doubt  the  defendants'  Biedical 
witnesses  were  competent  to  give  an  opinion  if 
they  had  seen  Dr.  Ruddach,  but  given  as  it  was 
he  did  not  think  it  worth  a  fig.  Such  a  treat- 
ment of  that  testimony  by  the  Court  in  charging 
the  jury  would  naturally  lead  the  jury  to  treat  it 
in  the  same  way.  The  writer  has  read  that  tes- 
timony and  feels  obliged  to  say  that  it  was  en- 
titled to  a  far  more  serious  oonsideiMion.  A  long 
hypothetical  question,  embodying  the  facts  in 
evidence,  was  propounded  to  the  medical  wit- 
nesses. All  of  them  expressed  the  opinion  that, 
upon  the  facts  stated  in  tiie  question,  Eh*.  Ruddach 
was  of  unsound  mind  with  scarce  a  possibility  of 
reoovery  at  the  time  the  will  was  made.  Dr. 
Wood,  one  of  these  witnesses,  being  asked  to 
state  his  reasons  for  his  opinion  said :  ^  In  the 
first  place  the  history  is  plain  of  a  long  continued 
and  excessive  abuse  of  alcohol  and  A  veoery — 
causes  which  lead  to  mental  daterioimtioa  and 
may  lead  to  absolute  dementia,  or  loss  of  mental 
power.  .  .  .  The  symptoms  were  in  a  word  those 
of  chronic  alcoholic  dementia  at  that  time,  and 
were  cleariy  not  those  of  acute  alcoholic  poison- 
ing or  of  delirium  tremens.  The  history  of  the 
case  during  the  man's  stay  in  the  Pennsylvania 
Hospital  is  dearly  that  of  chronic  aloobolie  in- 
sanity with  dementia.  The  history  of  the 
case  so  far  ai  it  is  aflbrded  after  that  time  is  that 
during  his  stay  in  the  hotel  the  eharaeteristie 
symptoms  of  aleolk^ic  dementia  were  present  and 
those  of  delirium  tremens  oerlainly  not  at  all 
Such  a  state  I  believe  could  searoely  be  reooirered 
from  even  if  it  had  lasted  but  fbr  a  few  days. 
Having  however  lasted  for  a  succession  of  wedu 
and  tiM  man  dying  a  few  monlhs  afterwards,  or 
a  short  time  afterwards,  it  is  almost  impossible 
there  should  be  a  reoovery  with  aMttital  capaeiiy." 
Some  idea  of  the  extent  of  the  testator's  habit 


of  drinking  is  conveyed  by  the  testimony  of  one 
of  the  saloon-keepers.  He  was  asked :  ^*  Q.  Dm** 
ing  the  last  year  of  his  life  how  frequently  do  yoM 
snppose  he  would  take  drinks  at  your  plaoe  a  day  ? 
A.  I  could  safely  say  twenty.  Q.  I>o  you  memn 
to  say  thai  he  would  avcfa^  twenty  a  day  ? 
A.  Tes,  and  I  guess  a  great  many  more  than  tlMt.  . 
I  am  positive  of  twenty.  Q.  WImt  kind  of  liquors 
did  he  drink  ?  A.  Whiskey  and  ehampagne.  Q. 
Was  he  i  n  the  habit  towards  the  Uuter  part  of  tbe 
time  of  getting  whiskey  at  your  place  for  nighta  ? 
A.  Yes,  sir;  he  always  used  to  take  a  smalliask 
home  with  him  on  a  night,  saying  that  he  oooldn't 
sleep  without  ii.  Q.  What  would  he  pui  in  it  ? 
A.  Whiskey." 

When  it  is  considered  that  this  was  only  one  of 
the  places  he  visited,  it  is  not  diAonlt  to  under- 
stand the  offsets  which  resulted  upon  the  testator'a 
mental  and  physical  oondition.  We  have  made 
these  few  references  to  the  testimony  simply  to 
illustrate  what  seeais  to  us  the  incomplete  char- 
acter of  the  charge  of  the  Court  in  dealing  with 
the  case.  In  Burke  v.  Maxwell  (81  Pa.  139), 
the  present  Chief  Justice  in  delivering  the  opinion 
said  :  «<  When  there  is  sufficient  evi^snee  upon  a 
given  point  to  go  to  the  jury  it  is  the  duty  of  the 
Judge  to  submit  it  calmly  and  impartially.  And 
if  the  expression  of  an  opinion  upon  such  evi- 
dence becomes  a  matter  of  doty  under  the  circum- 
stances of  the  particular  caso^  great  care  should  be 
exercised  that  such  expression  should  be  so  given 
as  not  to  mislead,  and  especially,  that  it  should 
not  be  otie-sided.  The  evidence,  if  stated  at  all, 
should  be  stated  accurately,  as  well  that  whieh 
makes  in  favor  of  a  party  as  that  which  makes 
against  him."  In  the  case  of  McTaggert  v. 
Thompson  (14  Pa.  149)  we  said :  '« In  addition, 
the  defendants  have  just  reason  to  complain  of 
the  one-sided  character  of  the  charge.  It  is  ob- 
jectionable because  it  resembles  the  argunaent  of 
the  advocate  rather  than  the  impartial  survey  of 
the  Judge."  In  Penna«  Canal  Co.  4f.  Harria 
(101  Pa.  80)  we  said :  «« The  main  complaint  is 
that  the  case  was  not  justly  and  fairly  submitted 
to  the  jury ;  that  the  evidence  and  theory  of  tbe 
defendant  were  fully  and  prominently  presented, 
and  the  strength  of  the  plaintiff's  case  was  so  pre- 
sented as  not  to  call  their  attention  to  tbe  main 
points  in  the  plaintiff's  case.  •  •  .  It  is  error  to 
confine  the  altention  of  the  jury  to  one  view  of 
the  case  where  there  is  more  than  one  which  they 
should  consider."  After  referring  to  some  of  the 
testimony  given  by  the  plaintiff  tbe  opinion  pro- 
ceeds I  '« If  this  evidence  be  oorrect  it  should  be 
submitted  to  the  jury  as  having  great  foroe^  yet 
the  evidence  was  im^dentally  referred  to  by  the 
Judge^  and  in  a  manner  not  ealonlated  to  induce 
them  to  give  it  a  proper  consideration*"  We 
have  so  frequently  held  that  giving  undue  promi- 
nence to  the  testimony  on  one  side  of  it  case  is 
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error  that  a  reftsrenoe  to  the  casee  is  unneceesary. 
The  fourteenth  and  fifteenth  assignneiits  are  sas- 
tahied. 

We  are  not  referred  to  anj  teetinony  proviDg 
that  no  proeeedings  in  lanaoy  were  commenced 
against  the  testator  in  his  Kfetime,  and  we  do  not 
Inew  whetbw  soeh  was  the  fact  or  not.  This 
being  the  eaee  we  think  there  was  no  propriety  in 
the  remarics  of  the  learned  Court  upon  that  sub* 
jeety  winding  up  with  this  statement  in  regard  to 
the  oootestants :  ^*  Their  titixiety  about  the  safety 
of  hSs  (testator's)  property  and  their  coneem  as  to 
the  Btate  of  his  mind  seem  to  have  commenced 
after  hie  death/'  Such  a  remark  woold  naturally 
tend  to  create  a  prejudice  in  the  minds  of  the 
jury  against  the  defendantSt  and  for  that  reason 
it  is  out  of  place  in  a  charge.  Even  if  there  had 
been  proof  that  no  proceedings  in  lanacy  were 
cemmeneed  against  the  testator  in  his  lifetime 
we  do  not  think  that  circumstance  would  be  of 
any  weight  in  riew  of  the  facts  of  this  case.  It 
is  true  that  in  Irwin  v.  West  (83  P.  F.  S.  1^) 
it  was  held  that  the  omission  to  commence  such 
proceedings  might  have  some  weight  to  be  con- 
sidered by  the  jury,  bet  that  was  said  with  refer* 
ence  to  the  facts  of  that  case.  In  the  present 
case  the  testator  had  no  near  relatives — no  par- 
ents, no  children,  or  lineal  descendants — and 
nearly  all  of  such  relatives  as  he  had  lived  out 
of  the  State.  His  nearest  r^tive  in  Pennsyl- 
vania, W.  A.  Ruddach,  a  cousin  Hving  at  Norris* 
town,  said  he  did  not  have  knowledge  of  a  pro» 
oeedin^  in  lunacy,  but  that  he  thought  there  was 
such  a  commission ;  he  had  heard  so  but  could 
not  tell  where.  As  the  testator  was  nei« 
ther  aa  idiot  nor  a  lunatic,  and  the  worst 
efiects  of  his  mode  of  Kfe  did  not  become  so  very 
serious  until  shortly  before  his  death,  we  do  not 
see  that  the  omission  to  commence  proceedings 
was  of  any  weight  whatever  as  against  the  good 
faith  of  the  present  contest  over  his  will,  and  in 
any  other  point  of  view  such  omission  was  not  a 
proper  sutject  of  remark.  We,  therefore,  sustain 
the  sixteenth  assignment  of  error. 

As  to  the  seventeenth  and  eighteenth  assign- 
ments  we  think  it  altogether  likely  that  the 
learned  Judge  did  not  mean  to  convey  the  idea 
that  proof  <^  incompetency  or  undue  influence 
must  be  positive  as  distinguished  fVom  circumstan- 
tial, in  the  character  of  the  testimony  oflbred,  bat 
nevertheless  he  did  so  charge  in  literal  terms  and 
of  course  it  was  error.  There  is  no  rule  of  Uw 
that  allegations  of  mental  unsoundness  or  undue 
influence  in  feigned  issues  on  wills  must  be 
established  by  positive  evidence  and,  hence  to  say 
that  it  must,  in  a  charge  to  a  jury^  tends  to  ffive 
the  jury  an^rroneoas  idea  of  the  qoality  or  ehar- 
aeter  of  proof  required.  We  are,  therefore, 
obliged  to  sustain  these  assignments. 

We  do  aot-think  the  nineteenth  asiignmeat  is 


oi  any  material  consequence  and,  therefore,  do 
not  sustain  it.  The  words  ^^  overwhelmingly  es* 
tablished"  in  the  charge  in  r^ation^  to  Mrs.  Dix- 
on's conduct  towards  the  testator  are,  perhaps, 
too  strongly  stated,  in  view  of  some  of  the  evi- 
dence, but  the  whole  subject  is  one  of  very  minor 
consequence,  and  we  would  not  fed  at  liberty  to 
reverse  on  that  ground. 

Judgment  reversed,  and  a  new  venire  awarded. 

Opinion  by  GtUbbn,  J. 

[See  Reiohenbaoh   «f  a/,  v.  Rnddaoh,  22  Wbsklt 
NoTSS,  206. 

H.  O.  O. 


Commiin  Wtti^* 


C  P.  No.  4.  October,  1889. 

In  re  Assessment  of  Damages  fbr  Vaca- 
tion of  Howard  Street. 

Vacation  of  streets — Assessment  of  damages  for 
— Act  of  May  8,  18^4 — Construction  of  Act 
of  April  21^  iSjS — Constitutional  law — Ap* 
peals — Exceptions. 

Sur  exceptions  and  rule  to  quash  appointment 
of jury. 

Upon  petition,  under  the  Act  of  May  8, 1854, 
Howard  Street,  between  Cresson  and  Apple 
streets,  in  the  Twenty-first  Waid  of  the  city  o. 
Philadelphia,  was  vacated  under  a  decree  of  Court 
Subsequently  upon  petition  a  jury  was  appointed 
under  the  Act  of  April  ai,  1858,  to  assess  the 
damages  caused  by  the  vacation,  who  awarded 
the  petitioners  #1275  damages,  and  assessed  the 
same  upon  William  Rice,  Louis  Bean,  and  Clay- 
ton G.  Rice,  trading  as  Rice,  Bean  &  Co.,  owners 
of  land  s^ially  benefited  on  the  line  of  said 
street. 

Appeals  were  then  taken  and  exceptions  filed 
to  the  report  of  the  jury,  the  following  being  the 
ones  most  relied  upon : — 

( I )  Because  no  authority  exists  in  law  to  select 
juries  to  assess  damages  for  vacating  streets  in  the 
city  of  Philadelphia. 

(3)  Because  the  jury  had  no  authority  in  law 
to  exercise  any  of  the  powers  assumed  by  them 
under  the  appointment  of  the  Court. 

(3)  Because  the  appointment  of  said  jury  was 
unauthorized  by  law. 

(4)  Because  the  Act  of  April  31,  1858,  under 
which  the  jury  was  appointed  is  unconstitutional. 

A  rule  was  also  uken  to  quash  the  appointment 
of  the  jury. 

Oterge  /'.  Rieh  and  Franett  S.  Chmtrettf  for 
ibe  exceptions  and  rule  to  quash. 
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The  Act  of  April  ai,  i^sS  (P.  L.  386),  as- 
snmes  that  provisioD  already  existed  for  the  selec* 
tion  of  juries  to  assess  damages  for  vacating 
streetSi  and  it  is  only  juries  previously  appointed 
and  selected  for  the.  express  purpose  of  assessing 
such  damages  who  are  authorised  to  exercise  the 
powers  conferred  by  the  Act. 

No  provision  was  made  pr  has  ever  been  made 
for  the  payment  of  aoy damages  by  the  Common- 
wealth in  the  case  of  vaca^ting  a  street,  for  the 
reason  that  surrendering  the  right  of  way  over  a 
public  road  by  the  Commonwealth  to  the  owners 
of  the  soil  is  not  taking  private  property  for  public 
use.  It  is  difficult  to  see  how,  even  if  the  Com- 
monwealth chose  gratuitously  to  assume  the  pay- 
ment of  such  damages,  she  could  cast  any  portion 
of  them  on  the  parties  benefited. 

Paul  V,  Carver,  24  Pa.  207. 

McGee's  Appeal,  114  Id.  470. 
The  Commonwealth  in  opening  or  widening 
a  street  takes  private  property  for  public  uses,  and 
is  therefore  under  the  Constitution  bound  to  make 
compensation  to  the  owners  injured.  The  fund 
must  be  raised  by  taxation  general  upon  all  the 
inhabitants  of  the  Commonwealth,  or  fecial  upon 
those  specuilly  benefited. 

In  re  Washington  Ave.,  69  Pa.  352. 

Pittsburgh  v.  Scott,  i  Id  309. 

Lambertson  v.  Hoean,  2  Id.  24. 

Brown  v,  Hiunmeil,  6  Id.  91. 

McMichael  v,  Skilton,  13  Id.  217. 

Kneass's  Appeal,  31  Id.  90. 

Lance's  Appeal,  55  Id.  16. 

Palairet's  Appeal,  67  Id.  479. 
John  Dolman^  contra,  relied  on— 

In  re  Centre  Street,  1 15  Pa.  247. 

October  4,  1S89.  The  Court.  Exceptions 
dismissed  and  rule  to  quash  discharged. 

T.   T.  L. 


<!^r^ftftnfl'  Courts 


Biay  15,  i83a 

Ltniiard'8  EtUifee. 

When  legacies  are  charged  on  real  estate — Be- 
quests of  pecuniary  legacies  far  in  excess  of 
the  personal  estate^  with  a  clause  indicating 
an  evident  desire  to  dispose  of  all  the  estate ^ 
charges  the  legacies  on  the  real  estate^^  Words 
held  to  constitute  a  residuary  clause. 

Sur  petition  for  payment  of  balance  due  on 
legacies  out  of  real  estate. 

The  facts  were  as  follows  :— 

The  will  of  deqcdent  dated Dece^iber  5, 1837, 
which  contained,  many.^t^r^^tigios  and  interlin- 


eations in  her  own  haadowriting,  provided  for 
the  payment  of  numerous  pecuniary  legacies  ag- 
gregating 1118,925,  besides  sundry  legacies  of 
speciftc  articles.  It  was  provided  that  one  of  the 
pecuniary  legacies  after  the^death  of  alife*tenaat 
'<  shall  become  part  of  my  residuary  estate,"  and 
a  codicil  to  the  will  bequeathed  an  additional 
$900  <'  should  there  be  any  cesiduary."  These 
clauses  contained  the  only  reierence  to  a  residuum 
in  the  will  or  codicils. 

The  account  showed  a  personal  estate  of 
1115,502.04;  and  the  real  estate  of  which  testatrix 
became  seised  prior  to  the  date  of  her  will  was 
valued  for  coUateral  inheritance  purposes  at 
^6731. 25. 

At  the  audit  of  the  first  account  the  fund  for 
distribution  being  insufficient  to  pay  legacies  in 
full,  they  were  abated  proportionally,  and  a  final 
order  was  made  April  17,  1880,  awaidiog  a 
dividend  of  sixty-nine  and  one^half  per  cent. 
thereon.  (See  opinion  of  Hanna,  P.  J.,  8 
Weekly  Notes,  80 ;  affirmed  by  Sup.  Ct.,  57 
Leg.  Int.  997.  See  also  lianard's  Appeal^  12 
Nor.  331.) 

Whereupon  the  petition  of  The  American 
Board  of  Commissioners  for  Foreign  Missions 
et  al.,  was  presented,  setting  out  ^e  foiegoing 
facts,  and  a^ing  for  a  citation  to  thebeirs-at-kw 
of  decedent  requiring  them  to  show  cause  why 
her  real  estate  should  not  be  sold  for  the  payment 
of  tlie  balance  due  on  said.leg^scies. 

A  citation  having  issued  the  answer  of  Susan 
Linnard  et  al.^  was  filed  admitting  the  main  aU 
legations  of  fact  contained  in  petition,  but  sub- 
mitting that  the  pecuniary  legacies  were  not 
chargied  on  the  real  estate  of  deoedentand  pray- 
ing  the  Court  to  determine  the  same. 

Samuel  C.  Perkins  ^  for  petitioBers« 

yi  Howard  Gen4eU%  contra. 

May  29,  iZ'^.  The  Court.  The  personal 
estate  of  testatrix  being  insufficient  to  pay  in  full 
the  pecuniary  l^;acies,  the  question  is  now  pre* 
sented  whether  the  real  estate  is  chaigad  with 
their  payment*  If  it  be  held  that  the  realty  is 
not  thus  charged,  then  testatrix  will  have  died 
intestate  as  to  the  real  estate^  and  the  same  will 
pass  by  descent  to  her  heirs>«t«law,  and  the  lega- 
tees will  be  deprived  of  the  balance  due  of  their 
legacies.    Was  this  result  intended  by  testatrix? 

The  will  is  peculiar  in  its  structure,  and  bears 
the  evident  impress  of  the  speoal  cbaracteristics 
of  the  testatrix's  own  mind  and  feeling.  Nq  ab- 
struse or  deeply  technical  phcaseolagy  was  naeded 
to  express  her  intention  as  to  the  objects  of  her 
bounty,  and  th^  pi^essional  adviser  who  drew 
the  will  at. first  could  not  have  been  informed^ 
that  d>e  had  real  estate  to  be  affiacted.  But  be- 
sides, she  made  with  her  own  hand  aUerationsiB 
the  lH>dy  of  the  will,  and  subsequenUy  added 
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several  codidls.  There  is  an  apparent  obsctfrity 
as  to  whether  she  was  bequeathingf  to  th^  objetts 
of  her  boanty  her  personal  estate  only»  or  that 
she  ratended  to  detote'her  entire  estate^  real  and 
peisonali  to  the  payment  of  the  legacies  she  be^ 
qneathed*  The  inquiry  thus  presented  depends 
ft>ritssolirt]on  upon  the  tother  question,  Didtes^ 
tatrix  intend  to  die  intestate  as  to  any  pNortion  of 
her  estate?  And  this,  as  settled  by  the  authori- 
ties, is  never  to  be  presumed,  when  the  language 
used  is  sufficient  to  inchide  the  whole  estate. 
(Stehman  v.  Stehman,  i  Watts,  466;  Little's 
Appeal,  31  P.  F.  Smith,  190;  lUudenbach's 
Appeid,  6  Norris,  51 ;  HoIiub  v,  Hofius,  37  Leg. 
Int.  to3.)  As  remarked  by  Woodward,  J.,  in 
Gilbert's  Appeal  (4Nortis,  350),  "  while  in  order 
to  maike  legacies  a  charge  on  land,  it  mtlsf  be 
found  that  such  was  the  testator's  intention,  still 
it  is  not  necessary  that  its  ascertainment  should 
rest  on  direct  expression,"  *<  It  is  enough  if  the 
intention  appears  by  natural  and  obvious  impli- 
cation fVOtt  the  provisions  of  the  will."  **  No 
form  of  words  is  necessary  to  produce  the  effect, 
and  where  the  intent  is  manifest,  Courts  are 
bound  to  carry  it  into  execution."  In  the  case 
before  us,  we  tnust  presume  that  testatrix  knew 
that  the  law  would  first  apply  her  personal  estate 
to  the  pa3mient  of  the  legacies.  With  this  knowl- 
edge we  find  her  bequeathing  legwries  aggrega- 
ting nearly  1119,000,  while  her  personal  estate 
amounted  to  almost  one-third  less,  and  she  must 
have  therefore  known  it  woiUd  be  insufficient  to 
pay  the  legacies.  Nor  is  it  a  violent  assumption 
that  her  intention  was  that  her  entire  estate  should 
be  appropriated  to  the  payment  of  the  legacies 
to  her  relatives  and  the  denominational  charities 
with  which  she  had  been  identified.  This  is  also 
evident  from  the  second  codicil  whereby  she  an- 
ticipates that  possibly  a  balance  might  remain 
after  payment  of  the  prior  pecuniary  legacies,  and 
in  this  event  she  provides  that  **  should  there  be 
any  reskiuary  I  dirett  that,"  etc.  This  is  equiv^ 
alent  to  saying  "  out  of  the  residue  of  my  estate 
I  direct  that,"  etc.  And  "  the  residue  of  an 
estate  in  testamentary  language  means  whatever 
is  not  specifically  devised  or  bequeathed,  and  it 
ought  to  have  that  meaning  tmless  the  whole  will 
taken  together  shows  clearly  it  was  not  so  in- 
tended." (Truhkiy,  J.,  in  Hofius  p.  Hoi^us, 
supra.)  ^<  Legacies  are  charged  on  the  land 
where  die  ♦reskiue'  of  the  realty  and  per- 
sonalty is  bequeathed  in  one  mass."  (Wigram 
on  Wills,  ^41 .)  tt  is  also  worthy  of  notice  that 
testatrix  does  not  with  any  particularity  ref^  to 
either  reel  or  personal  esttfte.  She  usesrthe  word 
€$taie  but  twice ;  first  in  regard  to  the  collateral 
4ttheHtiinGe  tasi  tipon  the  legacies;  and  second, 
in  the  first  eodkil' when  toferring  to  the  absence 
of  any  (Mfgation  **  to  lea^t  any  of  my  estate  to 
my  relatives.''    Nor  is  any  power  of  sale  given 


to  the  executor.  But  these  onrissions  we  think,  in 
view  of  the  fact  already  stated  of  the  manner  in 
trhichthe  will  and  codicils  were  written,  tend  to 
support  the  view  we  have  adopted,  rather  than 
militate  against  it.  Again  the  number  of  codicils 
and  the  q)ecific  disposition  of  a  number  of  family 
relics  and  mementos,  all  exhibit  the  intention 
of  testatrix  to  leave  nothing  undisposed  of,  irre- 
spective of  the  character  of  her  estate,  whether 
part  realty  and  part  personalty.  After  a  careful 
consideration  of  the  entire  will,  we  have  reached 
this  conclusion,  and  being  of  opinion  that  the 
language  enq>k>yed  by  testatrix  is  sufficient  tore- 
pel  any  presumption  that  she  intended  to  die  in- 
testate as  to  her  real  estate,  and  indicates  her  in- 
tentiofi  that  her  entire  estate,  real  and  personal, 
should  be  applied  to  the  pa3rment  of  the  legacies, 
the  executor  is  therefore  directed  to  forthwith  ap- 
ply to  the  Court  for  authority  to  sell  sufficient  of 
the  real  estate  to  pay  the  balance  due  the  lega- 
tees. 

Petition  granted. 

Opinion  by  Hanna,  P.  J. 

[See  next  case,] 


March  22. 1884. 

Wiltberger'8  Estate. 

Legacies  charged  on  real  estate —  What  words  of 
a  testatrix  and  circumstances  may  indicate  an 
intention  to  dispose  of  all  her  property  for 
benefit  of  legatees  so  as  to  charge  recU  estate 
with  payment  of  legacies — Form  of  decree 
making  such  charge —  Words  held  to  have  the 
effect  of  a  bequest  of  the  residuum, 

Sur  petition  for  a  decree  charging  real  estate 
with  the  payment  of  legacies. 

The  petition  of  Theodore  M.  Wiltberger  etal, 
filed  February  16,  1884,  disclosed  the  follow- 
ing &cts  I  Decedent  died  July  2^,  1S83,  leaving 
a  will,  dated  May  18,  1883,  duly  proven, 
whereby  she  bequeathed  numerous  pecuniary 
legacies,  aggregating  1131,000,  including  leg-acies 
to  the  petitioners,  and  in  conclusion  provided 
ar follows;  ''All  that  is  in  my  brother's  hands, 
over  and  above  what  is  written  here,  to  go  to  my 
brother  Theodore  and  his  heirs." 

At  the  time  of  decedent's  death  she  resided  at 
the  house  of  the  said  Theodore  M.  Wiltberger, 
^nd  kept  there  in  her  own  possession  the  title 
papers  of  her  real  estate,  the  rent  of  which  he 
collected  as  her  attorney-in-fact.  The  personal 
estate  of  decedent  was  appraised  at  II37, 190.84, 
and  would  be  insufficient  to  pay  tiie  legacies  in 
full;  and  the  real  estate  was  appraised  for  col- 
lateral inheritance  purposes  at  II5000,  and  con- 
anted  of  a  gnMind*rent  reserved  by  her  in  1865. 

The  petition  prayed  4er  a  citation  to  the  ex* 
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ectitor  and  heira>at*law  of  said  decedent  to  show 
cause  why  a  decree  should  not  be  made  charg- 
ing the  legacies  on  the  real  estate  of  decedent, 
and  directing  its  sale  for  their  payment. 

This  citation  having  issued,  the  answer  of  John 
M.  Wiltberger,  one  of  the  heirs<it*law  of  said 
decedent,  was  Aled,  acquiescing  in  the  prayer  of 
said  petition.    No  other  answer  was  filed. 

Henry  Peasants ^/r,^  for  petitioners. 

In  accordance  with  the  tests  applied  by  the 
Courts  in  similar  cases>  the  testatrix's  intention 
to  charge  her  real  esute  with  the  payment  of  the 
legacies  is  here  plainly  infernUe  from  the  follow^ 
ing  circumstances : — 

(i)  The  real  and  personal  estate  are  com- 
pletely blended  by  the  will,  there  being  no  refer- 
ence to  tliem  as  such.  ; 
{ane  Gailaglier's  Estate,  la  Wright,  lai. 
>avis*s  Estate,  2  Nonis,  353. 
Linnard's  Estate  (reported  anie^  p.  492). 

(2)  As  if  to  avoid  dying  intestate  as  to  any 
part  of  her  property,  she  provides :  **  All  that  is 
in  my  brother's  hands,"  etc.,  thus  bringing  her 
will  within  the  rulings  in — 

Rttdenbach's  Appeal,  6  Norris,  51. 
Hofius  V.  Ho6us,  II  Id.  367. 

(3)  And  the  close  approsdmation  of  the  value 
of  her  whole  estate  to  the  amount  of  her  legacies 
explains  why  a  more  specific  residuary  clause  was 
not  made.  Iliis  case  is  ruled  by  Linnard's  Estate, 
decided  May  29,  i88o  (reported  anie^  p.  49a). 

The  Court  subsequently  entered  the  follow- 
ing decree : — 

*«  And  now,  March  24,  1884,  proof  of  service 
of  the  citation  issued  in  above  estate  having  been 
made  and  adjudged  sufficient,  and  no  cause  being, 
shown  to  the  contrary,  the  Court,  on  motion  of 
Henry  Pleasants,  Jr.,  and  having  given  the  peti- 
tion of  Theodore  M.  Wiltberger  et  aL^  and  the 
matters  therein  contained,  full  and  careful  inves- 
tigation, and  being  of  the  opinion  that  the  lega- 
cies left  by  said  decedent,  Julia  A.  Wiltberger, 
are,  by  the  terms  of  her  wiU,  charged  upon  the 
real  estate  described  in  said  petition,  do  order, 
decree,  and  direct  that  Henry  Pleasants,  M.D., 
the  executor  of  the  estate  of  said  Julia  A.  Wik-< 
berger,  deceased,  sell  the  said  real  estate  fbr  the 
payment  of  said  legacies^  and  the  costs  and  ex- 
penses of  this  proceeding,  by  public  vendue  or 
outcry,  after  giving  due  and  timely  public  and 
legal  notice  thereof,  and  do  make  return  thereof 
to  the  Court  for  confirmation. 

Per  Hanna,  P.  J. 

[NoTB. — At  l^e  audit  of  the  executor's  account 
in  said  estate,  July  7,  1984,  a  claim  was  made 
by  Theodore  M.  Wiltberger,  as  the  residuary 
legatee  of  saad  decedent  under  said  clause  in  her 
wUl,  and  the  matter  passed  upon  by  the  Auditing 
Judge«(HANNA,  P.  J.)  in  the  foUoiring  extract 
from  his  adjudication :— > 


"  The  personal  estate  appeluring  to  be  insuffici^ 
ent  for  the  payment  of  the  expenses  of  the  s^tie- 
ment  of  the  estate,  and  the  legacies  bequeathed 
by  the  will,  upon  petition  of  certain  legatees  the 
Court  ordered  and  decreed  that  the  legacies  were 
a  charge  upon  the  real  estate,  of  testatrix,  consist- 
ing of  a  ground-rent  which,  in  punmance  of  the 
order  of  the  Court,  was  sold,  and  the  proceeds 
are  now  for  distribution* 

<<  On  behalf  of  Theodore  M.  Wiltberger,  the 
residuary  legatee  mentioned  in  the  will,  it  was 
claimed  that  he  should  be  awarded  the  balance 
in  the  hands  of  accountant  after  payment  of  the 
legacies,  and  which  balance  would  comist  of  the 
residue  of  the  proceeds  of  the  sale  of  said  ground- 
rent  after  the  payment  of  the  legacies. 

'<  It  appears  clearly  from  the  will  that  testatrix 
intended  said  Theodore  M.  Wiltberger  to  be  her 
residuary  legatee  of  all  belonging  to  her  that  was 
in  his  hands,  but  it  is  not  so  clear  she  intended 
him  to  be  the  residuary  legatee  of  her  entire  es- 
tate, real  and  personal.  She  does  not  mention 
any  real  estate,  though  she  was  then  the  owner 
of  the  ground-rent.  Nor  does  she  blend  her  real 
and  personal  estate  in  making  the  bequests.  She 
does  not  refer  to  her  *  estate,'  not  using  the  word 
in  the  entire  will,  but  simply  gives  pecuniary 
legacies  aggregating  more  than  her  persraal 
estate.  She  evidently  supposed  she  had  sufficient 
moneys  to  pay  said  legacies  in  fbll  then  in  her 
brother's  hands,  owing  by  him  to  her,  and,  in 
addition  a  balance  would  remain  af^er  payment 
of  the  legacies.  This  balance  she  gives  to  him 
absolutely. 

"  But  It  may  be  that  said  ground-rent  was  also 
in  her  brother's  lurnds,  he  having  custody  of  the 
deeds,  etc.  If  so,  it  may  well  have  been  included 
in  the  bequest  to  him,  and  that  testatrix,  not 
recognizing  it  was  real  estate,  contemplated  it 
together  with  the  mortgage  due  by  him  to  her, 
as  a  fund  for  the  pajnnent  of  all  the  legacies. 

*«  This  is  not  at  all  improbable,  particularly  in 
connection  with  the  fact  that  testatrix's  brother 
was  largely  indebted  to  her,  and  for  which  in- 
d^tedness,  or  the  greater  put  of  it,  die  held  his 
boncte  and  mortgages  upon  his  real  estate.  In 
confirmation  of  the  view  contended  for  by  the 
residuary  legatee,  were  produced  and  offered  in 
evidence  two  prior  wills  of  testatrix,  and  a  codi- 
cil in  lead-pencil  in  her  handwriting,  dated  April 
9, 1 88 1,  signed  by  her  also,  in  which  she  re  voices 
that  part  of  her  first  codicil  *  wherein  it  gives  part 
of  the  residuary  fund  to  the  Western  Home  for 
Poor  Children,  and  give  the  above  to  my  brother 
Theodore  and  his  &iiiily,  consistii^  of  hknself, 
his  wife>  and  three  daughters.' 

<<  It  will  be  observed  that  in  her  last  will  she 
bequeaths  five  hui^red  dollars  to  said  charity, 
and  by  the  last  item  still  has  in  view  her  intention 
of  giving  the  residue  to  her  brother  Theodore. 
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'<  Recognising  the  well-settled  principle  that  a 
testator  is  never  to  be  presumed  to  have  intended 
to  die  intestate  as  to  any  part  of  his  estate,  if  a 
contrary  intent  can  be  fairly  gathered  from  the 
will,  the  Auditing  Judge  concludes  from  the  will 
itself,  and  the  evidence  before  him,  not  only  that 
testatrix  intended  her  whole  estate,  real  and  per* 
sonal,  to  constitute  a  fund  for  the  payment  of  the 
legacies,  thereby  charging  them  upon  the  ground- 
rent  ;  but  that  she  bequeathed  the  balance  of  the 
fund  after  pa3rment  of  the  legacies  to  her  brother 
Theodore  as  residuary  legatee,  and  the  same  is 
awarded  to  him."} 

[See  preceding  case.] 


May  20,  1889. 

Sterling's  Estate, 

Decfdenfs  estate--^  Will^Consiructien  of^A 
dtvise  to  trustees  of  a  fund  to  pay  the  income 
thereof  to  testator^ s  son  W.  and  daughter  A, 
wUh  a  power  of  appointment  conferred  on 
them  as  to  one^hatf  of  the  said  fund ^  a$ui  as  to 
the  other  half  **  should  either  or  both  die  with- 
out children  to  be  divided  pro  rata  to  my  other 
surviving  children^^*  held  to  refer  to  those 
children  who  were  alive  at  the  time  of  testator* s 
death  and  not  to  those  who  survived  A.  only^ 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  the  Fidelity 
Trust  and  Safe  Deposit  Company,  trustees,  under 
the  will  of  Henry  Sterling,  the  decedent,  it  ap- 
peared that  the  testator  died  in  1868,  and  by  his 
will  provided  as  follows: — 

It  Is  my  desire  that  the  assets  devised  in  the  said  will  to 
my  son  William  H.  Sterling  and  to  my  daughter  Anna 
M.  Sterling  shotdd  be  saiely  invested  in  good  bank  stocks 
or  United  (States)  tecttrUies  or  in  mortgages  on  real 
estate*  so  that  the  interest  arising  from  the  same  should  be 
paid  to  them  at  least  semi-annually  for  their  support  dur- 
mg  their  lives.  And  it  is  my  desure  that  the  said  invest- 
ments and  income  arising  therefrom  should  be  so  in- 
vested and  secured  that  they  cannot  be  deprived  of  the 
kame  by  any  person  or  on  any  purpose  whatever.  And 
if  either  or  bK>th  of  them  should  die  without  leaving. 
children  to  inherit  their  estates,  then,  in  that  case,  the 
one-half  of  said  estates  shall  be  divided  pro  rata  to  my 
other  surviving  children  mentioned  in  my  aforesaid  will 
and  other  halves  of  the  estates  may  be  disposed  of  by  the 
aibresatd  Wm.  H.  Sterling  and  Anna  M.  Sterling  to 
whomsoever  they  choose,  either  by  will  or  otherwise,  with 
the  exception  of  the  amount  of  the  mortgages  devised  in 
said  will  to  them. 

Henry  Sterling  left  four  children,  Robert  B., 
who  died  in  1877,  William  H.,  still  living,  Anna 
M.,  the  life-tenant  of  this  trust,  who  died  in 
1889,  and  J.  Franklin,  still  living. 

Before  the  Atiditing  Judge  (Ashman,  J«),  it 
was  urged  in  behalf  of  William  H.  and  J.  Frank- 
lin Sterling  that  at  the  time  of  the  decease  of  the 


life  tenant  <<  the  other  surviving  children"  were 
William  H.  and  J.  Franklin  Sterling,  who  are 
thus  entitled  equally  to  that  half  of  the  trust  over 
which  Anna  M.  had  no  testamentary  power. 

The  Auditing  Judge  held  that  the  word 
'  other"  in  the  will  was  meaningless  if  the  tes- 
tator intended  the  remainder  to  vest  at  the  death 
of  both  life*tenants,  in  which  case  there  could 
be  "no  other  survivors."  He  therefore 
awarded  one*third  of  the  fund  to  William  H., 
one-third  to  J.  Franklin,  and  one* third  to  the 
estate  of  Robert  B.  Sterling,  deceased. 

Other  facts  are  sufficiently  set  forth  in  the 
opinion  of  the  Court,  infra. 

John  Me^shaU  Gtst,  for  the  accountant  and 
exceptants. 

If  there  is  no  previous  interest  given  in  the 
legacy  then  the  period  of  division  is  the  death  of 
the  testator,  and  the  survivors  at  his  death  will 
take  the  whole  legacy. 

Stringer  v.  Phillips,  i  Eq.  Cas.  Abv.  293. 

But  if  a  previous  life  estate  be  given  then  the 
period  of  division  is  the  death  of  the  tenant  for 
life,  and  the  survivors  at  such  death  will  take  the 
whole  of  the  legacy. 

Russell  V,  Lon|,  4  Ves.  551. 
Daniell  v,  Darnell,  6  Id.  297. 
Jenonr  v.  Jenour,  10  Id.  562. 

In  Bindon  v.  Lord  Suffolk  the  House  of  Lords 
found  a  special  intent  in  the  will  that  the  divi- 
sion should  be  suspended  until  the  debts  were  re- 
covered from  the  Crown,  and  they  referred  the 
survivorship  to  that  period.  See,  also — 
Olney  v.  Hull,  21  Pick.  (Mass.)  311. 
Hulburt  V,  Emerson,  16  Mass.  241. 

Henry  Af,  Dechert  and  Henry  T,  Dechert^  for 
Elizabeth  R.  and  Robt.  B.  Sterling,  and  Susan 
B.  Duprey,  legatees,  and  for  estate  of  Robt.  B. 
Sterling,  dec'd,  and  executor  of  Anna  M.  Ster- 
ling, dec'd,  cited — 

Manderson  v,  Lukens,  11  Harris,  31. 

Tohnsoif  V.  Morton,  ro  Barr,  345. 

Ross  tf.  Drake,  i  Wright,  373. 

June  I,  1889.  The  Court.  Though  it  dis- 
regarded many  previous  decisions  and  changed 
a  principle  established  for  more  than  a  century, 
the  doctrine  enunciated  by  Sir  John  Leach,  in 
Crippsv.  Wolcott  (4  Mad.  11),  which  has  been 
followed  by  subsequent  cases  in  England  and 
adopted  by  most  of  the  States  of  the  Union,  that 
in  a  testamentary  gift  to  several  persons  and  the 
survivors  and  survivor  of  them,  taking  effect  at 
the  expiration  of  a  prior  estate,  the  survivorship, 
in  the  absence  of  evidence  of  a  contrary  intent, 
is  to  be  referred  to  the  period  of  division  and 
not  to  the  death  of  the  testator,  may,  as  an  ab- 
stract proposition,  be  admitted  to  be  correct: 
but  qui  hceret  in  litera  haret  in  cartice^  and  in 

I  the  interpretation  of  wills  the  precise,  literal 
signification  of  words  is  not  to  be  too  closely 
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adhered  to.  The  rule  referred  to,  like  all  rales 
merely  defining  the  meaning  of  words,  must 
therefore  give  way  when  it  conflicts  with  funda- 
mental principles,  not  affected  by  the  rules  of 
grammar  or  etymology :  as  that  one  standing  in 
the  relation  of  heir  or  next  of  kin  to  the  testator 
will  not  be  displaced  by  words  of  doubtful  im* 
port,  and  all  intendments  will  be  made  in  his 
favor ;  and  in  construing  an  ambiguous  word  a 
meaning  will  not  be  given  which  may  lead  to  an 
intestacy  if  it  be  susceptible  of  another  which 
will  not. 

Where  the  persons  taking  at  the  expiration  of 
the  prior  estate  are  the  children  of  the  testator, 
if  the  word  survivor  is  so  construed  as  to  limit 
the  class  of  takers  to  those  living  at  the  time  of 
distribution,  children  who  may  previously  die 
are  cut  out  altogether,  even  though  they  may 
have  left  children ;  the  latter,  being  grandchil- 
dren of  the  testator,  being  excluded  by  tlie  re- 
striction of  the  gift  to  his  children :  while  if  none 
should  survive,  there  would  be  an  absolute  in- 
testacy.  To  prevent  either  of  these  results,  the 
doctrine  of  Cripps  r.  Wolcott  has  been  expressly 
repudiated  in  Pennsylvania,  and,  in  the  absence 
of  controlling  evidence  of  a  different  intention, 
the  primary  meaning  of  the  word  will  be  rejected, 
in  such  cases,  and  the  survivorship  understood  as 
referring  to  the  death  of  the  testajor.  (Johnson 
V.  Morton,  lo  Barr,  245 ;  Rosstr.  Drake,  i  Wright, 
373 ;  Barker's  Appeal,  2  Cent.  Rep.  282.  See 
also,  Lipman's  Appeal,  6  Casey,  180;  Buckley  t'. 
Reed,  3  Harris,  83 ;  Lapsley  v.  Lapsley,  9  Barr, 
130;  Lewis's  Appeal,  6  Harris,  318;  Cresson's 
Appeal,  26  Smith,  19.^ 

In  the  present  case,  nowever,  even  if  Cripps  «r. 
Wolcott  were  an  authority  here,  the  will  furnishes 
evidence  that  the  testator  did  not  intend  by  the 
use  of  the  word  "  surviving,"  as  descriptive  of 
the  children,  taking  at  the  death  of  his  daughter 
without  issue,  to  refer  to  that  evetit  as  determin- 
ing any  question  of  survivorship.  The  gift  is 
not,  as  in  Cripps  v,  Wolcott,  or  even  in  Johnson 
V.  Morton,  to  the  "survivors  or  survivor" — 
words  impljring  survivorship  as  between  the 
beneficiaries :  there  is  simply  a  direction  that  the 
estate  shall  then  "be  divided  ^0  rata  to  my 
other  surviviM  children  mentioned  in  my  afore- 
said will."  'Hie  direction  to  "  divide /m^  ratcC^ 
among  the  persons  who  are  to  take  is  wholly  in- 
consistent with  the  idea  of  an  intention  to  give 
to  a  single  isurvivor  should  all  die  but  one ;  while 
the  &ct  that  the  division  is  to  be  among  the  sur- 
viving children  ^^  mentioned  in  my  aforesaid 
will"  shows  that  the  word  ''surviving**  is  used 
in  the  sense  of  "living"  at  the  time  of  the  exe- 
cution of  the  will,  and  with  reference  to 
another  child  who  had,  ^  was  stated  at  the  ar- 
gument, died'  previously.    It  was  impossible  to 


mention  in  the  will  those  who  would  be  surviving 
at  a  future  tinfe.  Upon  this  point,  all  doufcNt 
disappears  when  it  is  found  that  the  same  ex- 
pression is  used  in  the  will  itself,  in  a  place 
where  future  survivorship  was  manifestly  not 
thought  of :  thus,  after  giving  to  each  of  his 
children  a  specified  share  of  his  valuable  assets, 
the  testa^radds,  in  general  kng^iage*  "I  also 
desire  that  my  books  shall  be  divided  in  lots  of 
equal  value  among  my  surviving  children,'* 

It  would  be  attended  with  serious  consequences 
to  one  of  the  exceptants  if  this  will  should  be 
construed  literally.  The  trust  created  by  the 
testator  embraced  his  share  as  well  as  that  of  the 
daughter  and  the  provision  for  ultimate  devolu- 
tion is  that  "  if  either  or  both"  of  the  cestuis  que 
trust  should  die  without  leaving  children,  etc., 
the  division  shall  be  among  the  "  other**  surviv- 
ing children.  If  the  word  "  surviving"  is  to  be 
taken  in  a  sense  which  will  exclude  the  brother 
who  is  now  dead,  the  exceptant,  though  still 
surviving,  is  certainly  not  of  the  class  spoken  of 
as  "  other." 

We  see  no  reason  why  the  portion  of  the 
estate  which  passes  under  the  daughter's  power 
of  appointment  should  not  go  directly  to  her 
appointees.  They  take,  it  is  true,  under  the 
original  will ;  but  the  fund  for  this  trust  having 
been  set  apart  upon  the  settlement  of  the  account 
of  the  executors,  it  would  lead  only  to  delay 
if  they  are  again  put  in  possession,  simply  to 
hand  it  over  to  the  appointees.  (See  King's 
Estate,  14  Weekly  Notes,  77 ;  4  Kent,  327.) 
Nor  need  it  be  paid  to  the  daughter's  executoiB, 
since  she  does  not  blend  it  with  her  own  estate, 
as  in  Stokes's  Estate  (20  Weekly  Notes,  48). 
It  is  true  that  in  Bell's  Estate  (12  Weekly 
Notes,  372)  the  original  executocs  were  per- 
mitted to  reuin  the  fund  ;  but  that  was  because 
the  donee  of  the  power  deferred  the  time  of  dis- 
tribution until  the  death  of  her  husband,  to  whom 
she  gave  the  income  only  5  and  as  by  the  temos 
of  the  original  will  the  distribution  was  to  be 
made  by  the  executors,  they  necessarily  remained 
in  possession  until  the  arrival  of  the  time  at 
which  it  was  to  take  place.  The  case  was  excep- 
tional and  bears  no  resemblance  to  that  now 
under  consideration. 

It  is  scarcely  necessary  to  say  that  the  daughter's 
estate  is  entitled  to  the  income  upon  the  trust 
securities  accruing  after  the  last  payment  in  her 
lifbtitne  to  the  time  of  her  death.  The  income 
so  apportioned  will  be  paid  to  her  executor. 

The  exceptions  are  dismis^d,  and  the  adjudi- 
cation, modified  in  aooordalvce^h  thisopioion, 
confirmed  absolutely. 

The  necessaty  decree  wiU  be  prepared  by 
counsel. 

Opinion  by  PsNitOBB,  J.  w.  u  6. 
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VS^€8tcm  Union  Telegraph  Company 

V.  Stevenson. 

Telegraph  company ^^^  Liable  for  negligence  in 
Irantmieiion  of.  meseage$ — How  far  regula- 
lion  of  company  may  restrict  liability —  When 
restriction  waived —  Evidence — SubHitution- 
ary  and  heareay, 

A  telegraph  oompany  having  hroQghtsuit  to  reoover 
a  l>alanoe*  alleged  to  be  due  for  telegraphic  messages 
sent,  defendant,  an  oil- broker,  pleaded  a  setoflf  on 
aoeonnt  of  a  loss  in  a  transaction  in  oil,  cansed  by  a 
mistake  in  the  transmission  of  one  of  his  messages. 
Defendant,  who  lived  in  Bradfiwd,  and  acted  in  his 
bosinese  upon  quotations  as  to  the  price  of  oil  fur- 
nished by  plaintiff,  was  allowed  to  testify  as  to  mes- 
sages fl^nt  by  him  over  the  company's  lines,  to  his 
agents  in  Oil  City  and  New  York,  directing  the  pur- 
chaan  and  sale  of  oil,  and  the  messages  received  from 
the  oompany's  operators  in  reply.  He  testified  that 
he  knew  his  orders  were  acted  upon  in  Oil  City  and 
New  York,  because  the  oil  was  delivered  and  the 
transactions  settled.  The  agents  were  not  called  upon 
to  testify: 

Heidf  that  the  evidence  was  properly  admitted.  The 
correspondence  was  notice  to  the  company  that  defen* 
dant  acted  upon  the  quotations  given  ;  and  althoogh 
the  testinoony  of  the  agents  would  have  afforded  more 
direct  proof  of  the  transactions,  it  would  have  been 
proof  of  the  same  grade  offered. 

The  requirement  that  the  best  evidence  applicable 
to  each  pMrticular  fact  shall  be  produced,  means 
that  DO  evidence  shall  be  received  which  is  merely 
a abstittttionary  in  its  nature,  so  long  as  the  original 
evidence  can  be  had. 

The  rale  excludes  only  that  evidence  which  itself 
indicates  the  existence  of  more  original  sources  of  in- 
formation ;  but  where  there  is  no  substitution  of  evi- 
dence, but  only  a  selection  of  weaker  instead  of 
stronger  proof:',  or  an  omission  to  supply  all  the  proolii 
capable  it  being  produced ,  the  rule  is  not  impinged. 

As  between  living  witnesses,  one  Is  not  to  be  ex- 
cluded because  anbther  had  a  better  opportunity  of 
knowing  the  fact  alleged  and  attempted  to  be  sliowu. 

The  company  plaintiff  had  a  rule  printed  at  the 
head  of  its  message  blanks,  to  the  effect  that  "the 
eompanjr  shall  not  be  liable  for  mistakes  or  delays  in 
transmission  or  delivery,  or  for  non-delivery,  of  any 
unrepeated  message,  whether  happening  by  negli- 
gence of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same,'*  etc.  In  the  Oil  Ex- 
diaBge  1^  Bradford,  the  business  condocted  was  of 
suoh  a  peoniiar  nature,  and   required  such  rapid 


action,  that  the  messages  were  delivered  to  the  ope- 
rator verbally  for  transmission,  and  the  answer  de- 
livered in  the  same  manner  : 

Held,  that  it  was  a  question  for  the  jury,  whether 
or  not  under  the  circumstances,  the  company,  by  dis- 
pensing with  the  use  of  the  blanks,  did  not  intend  to 
relieve  their  patrons  from  the  stipulations  /x>ntained 
therein. 

A  telegraph  company  may  make  reasonable  rules, 
not  inconsistent  with  the  public  good,  affecting  the 
measure  of  its  responsibility  in  the  ordinary  course  of 
telegraphy.  The  rule  now  in  question  is  not  so  far 
contrary  to  private  interests,  or  the  public  good,  as  to 
justify  a  Court  of  justice  in  pronouni^ng  it  invalid. 

Passmore  v.  Telegraph  Co.,  78  Pa.  239,  followed. 

A  railway,  telegraph,  or  other  company,  charged 
with  a  duty  which  concerns  the  public  interest,  can- 
not screen  themselves  from  liability  for  negligence; 
but  they  may  prescribe  rules  calculated  to  insure 
safety  and  diminish  the  loss  in  the  event  of  accident, 
and  declare,  if  these  are  not  observed,  the  injured 
party  shall  be  considered  in  default,  and  precluded  by 
the  doctrine  of  contributory  negligence. 

Error  to  the  Common  Fleas  of  McKean 
County. 

Assumpsit,  by  the  Western  Union  Telegraph 
Company  against  C.  P.  Stevenson,  to  recover 
$1380.69,  balance  alleged  to  be  due  for  services 
rendered.  Pleas,  non  aseumpaii^  payment,  and 
set-off,  with  leave,  etc. 

Upon  the  trial,  before  MoRRisoii,  J.,  it  ap- 
peared that  the  plaintiff  is  engaged  in  the  gene- 
ral telegraphic  business  in  the  principal  towns 
and  cities  of  the  United  States,  including  Brad- 
ford and  Oil  City,  in  Pennsylvania,  and  New 
York  City,  at  which  places  it  kept  and  main- 
tained telegraph  offices,  with  operators  and  em- 
ploy^»  to  and  from  which  offices  it  had  connect- 
ing lines  and  wires,  for  the  purpose  of  receiving, 
transmitting,  and  delivering  messages  for  the 
general  public.  The  defendant  is  an  oil  broker, 
engaged  in  the  business  of  buying  and  selling 
oil,  his  principal  place  of  business  being  the  oil 
exchange  at  Bradford,  Pa.,  where  he  gave  the 
business  his  personal  attention,  and  had  agents 
in  the  Oil  City  and  New  York  exchanges,  with 
whom  he  had  correspondence  over  the  plaintiff's 
line  nearly  every  moment  of  the  day  during  ex- 
change hours,  relating  to  purchases  and  sales  of 
oil  in  said  exchanges.  Defendaqt  also  had  an 
arrangement  with  the  plaintiff  by  which  it  was 
to  furnish  him  at  Bradford,  over  its  said  lines, 
with  the  fluctuations  or  varying  prices  of  the  oil 
market  in  New  York  and  Oil  City  for  a  reward 
agreed  to  be  paid  at  the  time  complained  of  in 
this  action.  During  business  hours  defendant 
remained  upon  the  floor  of  the  Bradford  Ex- 
change, at  a  point  where  he  had  a  speaking-tube 
connected  with  the  plaintiff's  telegraph  office  in 
an  adjoining  room.  When  the  defendant  de- 
sired to  execute  an  order  to  buy  or  sell  oil  in  Oil 
City  or  New  York  he  would  call  to  the  operator 
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through  the  tube  to  bay  or  seU  a  oertahi  number 
of  bftmli  of  oil ;  the  operator  would  then  plaoe 
the  order  upon  a  book  furnished  by  defendant  for 
that  purpoee  and  transmit  the  same  as  directed 
to  defSendaat's  agents,  and  upon  reoeipt  of  a 
ni660a|{«^from  defendant's  agents  at  Oil  City  or 
New  York  the  plaintiff's  operator  would  Mirer 
th6  same  to  defendant  through  the  tube,  and 
would  also  deliver  said  quoUttione  tlurougfa  Yhe 
tube  in  the  same  manner. 

After  the  dose  of  the  day's  business  the  ope- 
rators would  report  to  plaintiff's  manager  the 
number  of  messages  sent  by  defendant  wbteh 
had  not  been  paid^before  sending  from  the  Brad- 
ford offioe ;  also  tho  number  of  messages  reoeived 
at  the  Bradford  oiHoe  from  defendant's  agenis 
which  had  not  been  prepaid  ;  also  tho  number  of 
quotations  received  by  defendant  during  the  di^ 
{if  the  quotations  for  that  day  were  to  be  paid  so 
much  for  each  quotation);  and  thereupon  the 
manager  would  make  up  the  defendant's  account 
for  that  day ;  and  so  on  for  the  month  ;  and  on 
the  first  day  of  each  month  an  itemized  statement 
showing  the  totals  for  each  day's  business  fsi  the 
preceding  month  was  delivered  to  defendant  by 
the  plaintiff^  which  statements  for  a  long  time 
prior  tO'  August,  188§,  were  promptly  paid  by 
defendant.  Such  statements  were  rendered  to 
defendant  for  the  months  of  July,  August,  and 
September,  188d,  showing  a  total  balance  doe 
the  plaintiff  of  $1780.69,  less  a  credit  of  $400  oo 
account  of  the  July  statement,  leaving  a  balanoe 
doe  tho  plaintiff  from  defendant  of  $1880.69, 
with  interest^  ior  the  recovery  of  which  this  ac- 
tion is  brought. 

One  of  the  conditions  of  the  compai^'s  regu- 
lations printed  upon  its  blanks  was  r^^ 

'*  To  guard  against  mistakes  or  delays,  the  sender 
of  a  message  should  order  it  repeated :  that  is,  telo- 
graphed  ba^  to  the  originatiDg  Moe  for  oomp^rison. 
For  this,  one-half  the  regular  rata  ia  charged  in  addi- 
tion. It  is  agreed  between  the  sender  6(  the  follow- 
ing message  and  this  company,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  of  for-  nou'-delivery,  <^  any  im- 
repeated  message,  whether  happening  by  negligence 
of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same  ;  nor  for  mistakes,  or 
delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message  beyond  fifty  times 
the  sum  received  for  sending  Uie  asme,  unless  spe- 
cially insured,  nor  in  any  ease  for  delays  arising  from 
unavoidable  interruption  in  the  working  of  its  lines, 
or  for  errors  in  cipher  or  obscure  messages.  And 
this  company  is  hereby  made  the  agent  of  the  isender, 
without  liability,  to  forward  any  message  over  the 
lines  of  any  other  company  when  necessary  to  reach 
its  destination 

*' The  company  will  not  be  liable  for  damages  in 
any  case  where  the  claim  is  not  presented  in  writing, 
within  sixty  days  after  sending  the  message." 

There  wias  noeubstaotial  controversy  in  the  evi- 
dence as  to  Uie43orreotne8s  of  .the  plaintiff's  elaiob 


The  defendant,  upon  the  trial  below,  claimed 
certain  damages  bjr  way  of  set-off,  the  nature  of 
said  claim  being  as  follows  :— 

Defendant  testified  that  on  July  8, 1885,  he 
directed  the  plaintiff  to  send  a -message  to  his 
anient  at  OU  City  to  M.  50,000  barrels  of  oil  at 
97f  cents,  and  that  the  pkmitiff-seiit  the  mcosagc 
buy  50,000  barrels  of  oil  at  that  price,  and  that 
he  sustained  damages  by  reason  thereof  in  the 
sum  of  $158.75 ;  that  on  August  8,  1885,  he  re- 
ceived a  quotation  over  plaintiff's  line  stating 
that  the  market  at  Oil  City  was  99  cents  and 
fractions,  and  alleges  at  that  time  the  mai4et 
was  98,  and  that  in  consequence  of  this  report 
defendant  sold  90,000  barrds  of  oil  through  his 
agent  at  Oil  City,  supposing  it  was  l>eing  sold  at 
99  and  fractions,  whereas  his  i^ent  aold  the  same 
at  96  and  fraetiona,  and  that  defendant  sustmned 
damages,  by  reason  of  the  plaintiff's  ne^igence, 
etc.,  in  misquoting  the  market,  in  the  sum  oC 
$713.85. 

Tbe  defendant  was  the  onfy  witness  in  his 
own  behalf;  uid  it  was  proposed  to  sho%  by  him 
what  was  done  at  Oil  City  and  New  York  by  his 
agents  in  executing  orders  given  to  them  by  him 
to  buy  or  sell  oil,  and  the  damages  sustained  by 
him  at  these  places  by  reason  of  (he  mistakes  oif 
plaintiff's  operator.  This  evidence  was  admitted 
under  objection  from  the  plaintiff.  Defendant 
testified  that  when  he  said  he  bought  or  sold  a 
certain  number  of  barrels  of  oil  in  Oil  City  or 
New  York  he  was  not  present  at  thoee  places  at 
the  time,  but  that  he  directed  such  purchase  or 
sale  by  telegram;  and  that  what  he  spoke  rf 
doing  in  Oil  City  and  New  York  he  merely 
directed  to  be  done;  but  he  aflterwards  stated 
that  he  knew  what  he  directed  to  be  done  was 
done,  for  the  oil  bought  or  sold  was  actually  de- 
livered, the  various  transactions  settled,  and  the 
money  received  or  paid  out  in  accordance  with 
his  directions. 

The  admission  of  this  evidence  waa  the  sub- 
ject of  the  first  assignment  of  error. 

Other  facts  are  set  forth  in  tbe  epinioii  of  the 
Supreme  Court.      . 

The  plaintiff  requested  the  Court  to  obarge, 
inter  alia,  as  follows :-» 

(2)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  prescribed  valid  rules  and  rsgnla- 
tions  in  regard  to  transmission  of -messages,  as 
contained  on  its  printed  blanks,  and  that  ^  de- 
fendant knew  of  these  rules  and  regulations  at 
the  time  that  he  sustained  the  alleged  damages, 
he  is  bound  by  said  rules  and  regulations,  although 
he  did  not  send  the  messages  upon  the  printed 
blanks.  ^nsiMr.  Affirmed^  unless  the  jury- find 
fnnn  the  evidence  ander  our  instruetions,'  in  the 
general  charge,  that  the  plaintiff  waived  these 
regulations  as  to  this  defendant.  (Second  as- 
signment of  error.) 
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(8)  If  the  jury  believe  from  the  evideoce  that 
the  ^leodanl  requested  the  phiiotiff't  operator  at 
Bradford  to  send  a  message  to  hU  agent  at  Oil 
City  to  send  dO,000  barrels  of  oil,  and  the  pkin- 
tift^s  operator  sent  the  message  '« buy"  50,000 
barrels  of  oil,  it  is  incumbent  on  defendant  to 
show  by  legal  evidence  that  his  agent  at  Oil  City 
executed  the  order,  and.  that  by  reason  there^ 
he  sustained  an  aetual  damage  thereby ;  and  in 
the  absence,  of  such  evidence  there  can  be  no  off- 
set against  the  plaiatifF's  claim*  AiMwer,  Af- 
firmed as  a  legal  proposition,  but  we  do  not  mean 
to  say  that  there  is  no  evidence  of  the  execution 
of  the  order,  and  the  damages  caused  thereby. 
(Third  assignment  of  error.) 

(5)  The  Court  is  requested  to  charge  the  jury 
that  the  defendant's  oral  testimony  as  to  the 
purchase  and  sale  of  oil  at  Oil  City  and  New 
Yorlc,  as  reported  to  him  by  his  agents  at  Oil 
City  and  New  York  (the  defendant  being 
in  Bradford  at  the  very  time  the  alleged  pur- 
chases and  sales  were  made),  is  hearsayt  and  not 
the  best  evidence,  and  the  alleged  damage  claimed 
by  defendant  has  not  been  proven  thereby  by 
legal  evidence  that  can  be  submitted  to  tlie  jury. 
Answer*  Under  the  evidence  in  this  case,  we 
answer  this  point  in  the  negative*  (Fourth  as- 
signment of  error.) 

(10)  One  of  the  conditions  of  the  pl&intiif's 
rules  and  regulations,  as  contained  on  the  printed 
blanks,  provides  that  the  company  shall  not  be 
liable  for  damages  unless  notice  of  the  loss  be 
presented  in  writing  within  sixty  days  from  tlie 
time  of  lofis.  The  defendant  being  familiar  with 
such  rules  and  regulations,  and  not  having  pre- 
sented any  written  notice  whatever  of  his  alleged 
claim  for  damages  within  the  time  prescribed,  is 
precluded  thereby,  and  cannot  defalk  the  said 
damages  as  against  the  plaintiff's  claim  in  this 
action*.  Answer.  This  point  is  affirmed,  unless 
tlie  jury  find  that  this  rule  was  waived,  or  that 
the  defendant  had  no  notice  of  it.  U  it  was  not 
waived,  and  the  defendant  knew  it,  and  you  find 
that,  under  the  evidence  it  correctly  states  the 
law.     (Fifth  assignment  of  error.) 

(9)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  did  quote  the  Oil  City  market  at  99 
and  a  varying  fraction,  when  the  market  at  Oil 
City  was  98  and  a  varying  fraction,  whereby  the 
dulendant  sustained  great  loss,  he  can  only  offset 
as  against  the  plaintiff's  claim  such  damages  as 
may  be  fiiirly*  supposed  to  have  entered  into  the 
minds  of  the  parties  at  the  time  they  entered  into 
the  transaction*  The  action  of  the  oil  market 
was  uncertain  i  it  might  advance  or  decline, 
and  the  |^n tiff's  operator  could  not  contem- 
plate what  it  would  have  done  were  the  mes- 
sage delayed,  and,  if  errors  occurred,  the  dam« 
ages,  if  :aoy^  wera  wholly  an  unknowp  quantity 
aodcou^d nqt have  been  cpnteqiplatedy and  what^ ^ 


was  really  contemplated  was  the  tolls  paid  by 
the  defendant  for  the  quotation  of  the  market,  as 
expressed  and  agreed  in  the  plaintiff's  rules  and 
regiUatious  for  the  transmission  of  messages,  as 
contained  on  the  printed  blanks,  the  contents  of 
which  were  known  to  the  defendant*  Answer. 
We  answer  this  point  in  the  negative.  (Sixth 
assignment  of  error.) 

Tlie  Court  also  charged  the  jury,  inter  alia^ 
as  follows  :  *^  Notwithstanding  the  fact  that  they 
have  printed  rules  and  regulations,  they  can  do 
business  in  other  ways ;  and  if  the  jury  find  that 
they  saw  fit  to  do  business  with  this  defendant  in 
a  diflerent  manner,  disregarding  these  rules,  and 
not  having  the  me88ages  signed  and  put  upon 
blanks  or  paper,  but  delivered  verbally,  and 
undertaking  to  receive,  send,  and  deliver  them 
verbally,  h  was  their  duty  to  use  care  and  skill 
in  receiving  and  sending  them,  and  in  the  whole 
transaction  of  the  business.  If  it  was  their  mis- 
take, through  the  carelessness  or  negligence  of 
their  agents,  we  think  it  is  an  answer  to  so  much 
of  the  claim.  If  Mr.  Stevenson,  as  the  testimony 
may  show,  was  engaged  in  the  transactions  as  he 
testifies,  and  the  business  was  done  as  he  says  it 
was,  and  the  oil  sold,  and  on  account  of  thiA 
mistake  he  suffered  this  loss,  we  think  it  would 
be  a  proper  subject  of  set-off'." 

Verdict  for  plaintiff  for  $517.06,  being  the 
amount  of  the  claim,  less  the  set-off,  and  judg- 
ment thereon.  Plaintiff  then  took  this  writ,  and 
assigned  error  as  abave. 

Silas  W.  Pettit  and  John  B.  Chapman  (  W. 
B»  Chapman  and  John  H.  Read  with  them),  for 
plaintiff  in  error. 

The  evidence  of  defendant  was  hearsay,  and 
should  not  have  been  admitted.  If  it  had  been 
excluded,  there  would  have  been  no  evidence 
against  plaintiff's  claim. 

1  Oreenleaf  Bv.  99. 
Queen  v,  Hepbam,  7  Cranoh,  290. 
U.  S.  r.  Rejbnra,  6  Peters,  352. 
Cnmmfngs  o.  Qann,  52  Pa.  484. 
Panll  n.  Hackej,  3  Watts,  110. 
Carr  v.  Sellers,  100  Pa.  169. 
Fenn  t).  Sarlj,  113.  Id.  264. 

There  is  no  evidence  that  plaintiff  waived  its 
rules  as  to  the  transmission  oi'  messages,  and  de- 
fendant was  familiar  with  them.  If  the  defen- 
dant chose  to  deliver  his  messages  to  plaintiff's 
operator  verbally,  it  was  at  his  own  risk. 

Wolf  V.  W.  U.  ThI.  Co.,  62  Pa.  83. 

Passmore  v.  W.  U.  Tel.  Co.,  78  Id.  239. 

The  claim  of  defendant  not  having  been  pre- 
sented in  writing  within  sixty  days,  the  com- 
pany, under  its  printed  reguhitions,  is  not  liable 
in  any  event. 

Wolf  p.  W.  U.  T.  Co.,  mtpra* 
Passmore  v,  W.  U.  T.  Co.,  supra, 
Bzpress  Co.  v.  Caldwell,  21  Wallace,  264. 
Famham  9.  C.  &  A.  R.  R«  Co.,  65  Pa.  53. 
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'  The  plaintitT  Lhs  h  dystem  of  repeating 
sa«rf8,  by  which  it  can,  as  it  Buppose^,  inBOre 
accuracy,  but  id  willing  to  send  messages  witfaoot 
repeating  them,  provided  that  \i'  any  mistake 
occurs  in  the  transmission  or  delivery,  or  lor  the 
non-drlivery  of  the  unrepealed  raesnage,  it  shall 
not  beheld  liable  for  any  sum  beyond  theamonnt 
received  by  it  for  sending  the  same.  This  all 
Courts  have  held  to  be  reasonable.  * 

Schwi&rtz  p.  A.  k  P.  T«l.  Co.,  18  Han,  169. 

W.  U.  Tel.  Co.  V.  Carew,  |6  Mich.  525. 

King  V.  W.  U.  Tel.  Co.,  65  N.  Y,  169. 

Wolf  V.  W.  U.  T.  Co.,  62  Pa.  82-87. 
The  plaintiff  therefore  insists  that  under  the, 
weight  of  authority  no  such  case  has  been  made 
out  under  the  evidence  as  would  entitle  the  de- 
fendant to  ofinet,  as  against  the  plaintiff's  claim, 
more  than  the  amount  paid  for  'sending  the  mes- 
sages, especially  since  the  burden  of  proof  is  on  the 
defendant  to  show  not  merely  the  fact  of  failure 
to  transmit  the  messages  correctly,  but  also  actual 
gross  negligence  or  wilfur misconduct  on  part  of 
plaintiff. 

W.  U.  Tel.  Co.  V.  Buchanan,  35  Ind,  429. 

Baldwin  r.  D.  S.  Tel.  Co.,  45  N.  Y.  752. 

Hart  V.  W.  U.  Tel.  Co.,  66  Gal.  579. 

J.  W,  Lee  (Hatting§  Sf  OrUtteU  with  him),  for 
defendant  in  error. 

The  Btipuktion  as  to  repeating  messages  does 
not  relieve  the  company  from  the  effect  of  its 
negligence  in  delivering  an  incorrect  message  to 
a  third  person. 

H.  Y.  k  W.  P.  Tel.  Co.  r,  Drybnrg,  39  Pa.  m, 

October  1,  18e«.  The  Coubt*  The  de-. 
lendantf  C.  P.  Stevenson,  at  the  time  the  matters 
involved  in  this  suit  laceurred^  was  a  member  of 
the  Bradford  Oil  Exchange,  and  was  engaged  in 
buyiag  and  eeHing  oil  on  his  .own  account  and  as 
a  broker  for  others.  The  Westem  Union  IV^le^ 
graph  Company^  £or  a  eertaia  atipulated  aim  per 
month,  agreed  to  furnisii  bun  aceiimte  quotadons 
of  the  price  of  oil  from  tlie  exchanges  in  I^ew 
York  and  Oil  City,  The  oil  market  being  ex- 
ceedingly sensitive  was  subjeec  to  the  laoat  fre- 
quent, indeed  almost  momentary,  abanges^^M^d 
these  ehanges,  it  would  seem,  varied  slightly  'm 
the  various  markets,  so  that  a  person  might  at 
times  by  earefully  noting  the  quotations  toy  in 
one  market  and  sell  in  another.  Transtetioas  In 
the  exchange  were  very  rapid,  and  were  noted 
generally  upon  mens  memoranda  until  the  elose 
of  the  day'a  business.  Sua^sa  in  baying  oil  ip 
one  market  to  sell  ia  another  et  a  profit,  tJbaMr 
fore,  rested  wholly  in  the  aeeursey  of  these  ^ao# 
tatioDs  upon  wbieb  the  deeler  i«  ftoeaitorHy 
obliged  to  depend. 

Acting  upon  these  qnotetiens  tbe  defendant 
had  various  transaetions  in  the  perehase  and  sale 
of  oil,  whieb  were  conducted  by  telegrami  tranSi* 
jnitted  of^f  tbe  plaintiff's  lines,  for  whieh  tele* 


grams  he  paid  or  agreed  to  pay  at  certain  speci- 
%^  rates.  In  establishing  his  set-off  the  defend- 
ant certainly  had  a  right  to  show  what  qootatfnna 
were  given  him  by  the  company  from  the  New 
Tork  and  Oil  City  exchanges,  and  wliat  he  did 
relying  upon  their  accuracy;  that  he  dtefated 
certain  messages  for  transmission  over  the  com- 
pany's lines,  directing  the  pnrdiase  and  sale  of 
oil  by  his  agents,  and  reeeived  from  the  operators 
of  the  company  certain  messages  in  repl^.  The 
correspondence  was  notice  to  the  company  tliHK 
the  defendant  acted  upon  the  quotations  given. 
When  the  defendant  says  that- he  bought  or  sold 
a  certain  number  of  barrels  of  oil  in  Oil  City  or 
New  York,  he  states  that  he  was  not  present  in 
those  places  at  the  time,  but  that  he  directed  such 
purchase  or  sale  by  telegram  over  the  company's 
wires.  What  he  speaks  of  doing  in  Oil  City  or 
New  York  he  admits  that  he  merely  directed  to 
be  done,  but  he  afterwards  states  that  he  knows 
what  he  directed  to  be  done  was  done,  for  the 
oil  bought  or  sold  was  actui^Uy  delivered,  the 
various  transactions  settled,  and  the  money  re- 
eeived or  paid  out  in  accordance  with  his  direc- 
tions. The  testimony  of  the  agents  who  effected 
each  of  th«  several  sales  and  purchases  of  oil,  or 
of  those  with  whom  the  agents  dealt,  would 
doubtless  liave  afforded  more  direct  proof  of  die 
fact,  but  it  would  have  been  proof  of  the  same 
grade  offered.  The  defendant  testified  to  what 
lie  personally  knew,  and  of  which  his  agents 
were  probably  ignorant ;  he  testified  to  the  con- 
summation of  the  contracts  which  his  agents  re- 
ported, throttgfa  the  plaintiff,  they  had  made.  In 
requiring  the  production  of  the  best  evidence  ap- 
plicable to  eaeh  partieuhir  fact,  it  is  meant  that 
ao  evidenee  shall  be  reeeived  which  is  merely 
substitutionary  in  its  nature,  so  long  as  the  origi- 
nal eiridence  ean  be  had.  The  rule  exdndps 
only  that  evidence  whieh  itself  indicates  the  ex- 
istenee  of  more  original  sources  of  information  ; 
but  when?  there  is  no  substitution  of  evidenee, 
but  only  a  selectwn  of  weaker  instead  of  stronger 
proofs,  Of  an  omission  to  supply  all  the  proofs 
capable  of  being  produced,  the  mle  is  not  im- 
pinged (Greenl^,  82).  The  warden  of  a  peni- 
tentiary would  perhaps  be  able  to  give  the  stron|[r. 
^Bst  proof  that  a  person  had  been,  at  a  partienlar 
tiooe,  a  conviet  inpHaened  in  the  penitentiarj, 
:as  he  keeps  a  registry  in  whieh  is  noted  the 
exact  time  of  the  admission  and  diieharge  of  the 
eonviet,  but  the  (isct  Inay  be  shown  by  any  other 
eompetent  proof  (Howser  v.  Commonwealth,  51 
Pa.  882).  The  date  of  a  birtb  <nr  death  or  of  a 
marriage  could  best  be  esteblished  byapeivon 
present  at  tbe  erent,  but  any  other  legal  proof  ia 
admissible  for  fhe  purpose^  Hendwriting  may 
be  proved  br  another  without  calling  the  writer, 
or  a  sale  of  oil  or  of  wf  other  oommedity  may 
be  shown  by  the  eeU  er  ddclemtion^  of  ^  per 
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ties,  although  a  witness  may  have  been  actaadly 
present  and  fallj  couTersant  with  the  whole 
transaction.  As  between  living  witnesses^  one  is 
not  to  he  ^excluded  because  another  bad  a  better 
opportunitj  of  knowing  the  fact  alleged  and  at« 
tempted  to  be  shown.  We  are  of  opinion,  there- 
fore, that  the  evidence  of  the  defendant,  although 
perhaps  not  the  strongest  proof,  was  sufficient  to 
send  the  case  to  the  jury  on  the  questions  raised 
by  the  defence. 

The  defendant  alleges,  as  the  first  mktter  of  de- 
fence to  the  plaintiff's  claim,  by  way  of  set-ofT, 
that  on  the  morning  of  the  8th  of  July,  1885,  he 
had  on  hand  about  97,000  barrels  of  oil;  that 
the  market  at  first  advanced,  and  lie  iKMight 
40,000  more ;  that  the  market  then  indicated  a 
break,  and  he  gave  to  the  company  a  ver^l  mes- 
sage to  his  ageat  at  Oil  City,  to  sell  50,000  bar- 
rels at  97| ;  (hat  the  company  failed  to  send  the 
message  as  directed,  but  instead  negligently  sent 
a  message  to  the  agent  to  ^115^  50,000  at  that 
price  ;  the  market  price  being  about  97  to  97^. 
He  says  he  called  the  company's  attention  to  the 
error  at  the  time,  and  that  his  actual  loss  in  the 
transaction  was  $178.75.  That  the  order  dic^ 
tated  to  the  messenger  was  an  order  to  se//and  not 
to  buy  is  established  by  the  verdict  of  the  jury, 
and  the  case  must  be  considered  upon  the  as- 
sumption of  this  fact.  As  against  this  claim  of 
the  defendant,  tlie  plaintiff  interposes  the  rule  of 
the  company  printed  at  the  head  of  their  messi^e 
blanks,  to  the  effect  that  **  the  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery,  of  any  unrepeated 
message,  whether  happening  by  negligence  of  hs 
servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same,"  etc.  That  the 
company  may  make  reasonable  rules,  not  incon- 
sistent with  the  public  good,  afiecting  the  measure 
of  their  responsibility  in  the  ordinary  coorse  of 
telegraphy,  is  settled  in  Passmore  r.  Telegraph 
Company  (78  Pa*  239).  In  that  case  this  Court 
held,  adopting  the  language  of  Judge  Harb, 
that  the  rule  or  regulation  now  in  question  was 
not  so  far  contrary  to  private  interests  or  the 
public  good  as  to  justify  a  Court  of  justice  In  pro- 
nouncing it  invalid.  ^*  A  railway,  telegraph,  or 
other  company,"  says  the  learned  Judge,  *^  charged 
with  a  duty  which  concerns  the  public  interest, 
cannot  screen  themselves  from  liability  for  n^gU- 
genoe ;  )>ut  they  may  prescribe  rules  calculated 
to  insure  safety  and  diminish  the  loss  in  the  event 
of  accident,  and  declare,  if  these  are  not  observed, 
the  injured  party  shall  be  considered  in  default 
and  precluded  by  the  doctrine  of  contributory 
negligence."  In  the  case  at  Imr,  however,'  the 
ordinary  blanks  upon  which  these  regulations 
and  resfricttons  were  printed  were  not  used,  and 
the  manner  of  conducting  the  business  was  som^ 


what  peculiar.  The  great  number  and  variety  of 
the  transactions,  and  the  rapidity  with  which 
they  were  necessarily  conducted,  gave  occasion 
for  a  large  amount  of  telegraphic  communication 
of  a  complex  character.  Momentary  changes  in 
the  market  demanded  the  utmost  dispatch  in  tele- 
graphic communication ;  written  messages  were 
dispensed  with  in  the  business  of  the  exchange. 
All  the  messages  were  given  to  the  operator  ver- 
bally ;  not  one  in  a  thousand  was  written.  The 
members  of  the  exchange,  standing  about  the 
ring,  whispered  the  messages  they  wished  to  send 
into  the  ear  of  a  messenger  boy  employed  by  the 
company,  and  he  communicated  the  message  to 
the  operator.  For  a  part  of  the  time  they  were  • 
conveyed  through  a  speaking  tube  from  the  de- 
fendant's room  to  the  ear  of  the  operi^tor.  The 
exigencies  of  the  business  were  such  as  to  require 
that  the  usual  methods  of  procedure  should  be 
dispensed  with ;  there  was  not  time  to  write  the 
messages.  The  company  would  appear  to  have 
undertaken  to  transmit  these  messages  correctly 
without  reducing  them  to  writing,  either  at  the 
place  of  reception  or  delivery ;  the  company  re- 
ceived them  orally  and  delivered  them  orally. 
The  business,  as  it  was  conducted  in  the  ex- 
change, compared  with  the  general  and  ordinary 
business  of  the  company,  was  special  aod  pecu- 
liar, and  it  was  a  question  for  the  jury  whether 
or  not,  under  the  circumstances,  the  company,  by 
dispensing  with  the  use 'of  the  blanks,  did  not 
int^d  to  relieve  their  patrons  from  the  stipula- 
tions contained  therein.  Such  an  inference 
might  fairly  be  drawn  from  the  extraordinary 
manner  in  which  the  bosiness  was  conducted. 
We  cannot  say  there  was  no  evidence  to  justify 
such  an  inference^  If  there  was  a  rule  of  the 
company  by  whioh  its  responsibility  for  the  accu- 
racy  of  messages  transmitted  over  its  lines  was 
restricted  to  such  as  were  repeated,  and  that  any 
claim  for  damages  must  be  made  in  writing 
within  sixty  days,  the  defendant  was  bound  by 
SQch  rules,  if  he  had  any  knowledge  of  them,  and 
they  had  not  been  waived  or  dispensed  with  by 
the  company  in  its  dealings  with  the  defendant. 
Th^se  were  questions  of  fact  whioh  were  properly 
•obmitted  U>4he  jary« 

Thedefendant  further  claims  damages  sustained 
by  reason  of  a  misquotation  of  the  market  at  Oil 
City.  On  the  Sd  day  of  August,  1885,  oil  at 
Oil  City  was  quoted  to  the  defendant  at  99  and  a 
fraction.  Relying  upon  the  accuracy  of  this 
quotation,  the  defendant  ordered  his  agent  mt  Oil 
City  to  sell  90,000  barrek.  It  turned  out,  how- 
eiwr,*that  the  quotation  furnished  was  inaconrate, 
and  the  loss  wa^  $713.35.  As  the  company  lud 
contracted  to  furnish  the  defendant  the  quota- 
tions of  the  New  York  and  Oil  City  markets,  it 
was  boniid  to  fornish  them  with  accuracy  and  the 
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defendant  was  justified  in  reljing  upon  them. 
The  questions  bearing  upon  this  branch  of  the  ease 
have  already  been  considered  and  we  do  not 
wish  to  repeat  what  has  been  said. 

We  think  the  learned  Judge  of  the  Court  be- 
low  was  right  in  his  instructions  to  the  jury,  and 
the 

Judgment  is  affirmed. 

Opinion  by  Clark,  J.  h.  c.  o. 


Jan.'  89,  857.  May  20, 1880. 

Rudy  V.  The  Oommon-wealth. 

Murder-^^Right  of  OommonweaUh  to  Hand 
asfde  jurors  brought  in  on  a  special  venire-—* 
Evidence — Alibi — Statement  of  the  law  in  ref- 
erence to. 

In  a  trial  for  murder,  the  Commonwealth  has  the 
same  right  to  stand  aside  jurors  brought  into  Court  on 
a  special  venire,  as  it  has  wh<m  the  jnrors  are  brought 
in  on  a  general  venire. 

The  evideiioe  against  the  prisoner  being  entirely 
circnmstantial,  and  it  being  shown  that  when  the  body 
of  the  murdered  man  was  found  the  prisoner  exclaimed, 
"  That  is  my  father,  some  of  those  poor-house  fellows 
have  killed  him,"  one  of  the  witnesses  for  the  defence 
was  asked,  (1)  whether  the  prisoner  did  not  also  saj 
at  the  same  time  that  the  inmates  of  the  poor-house 
had  stolen  from  him  and  abused  him,  and  (2)  whether 
the  deceased  had  not  complained  to  him  of  abuse  from 
the  inmates  of  the  poor-house  : 

Held,  that  these  questions  were  properly  excluded, 
there  being  no  evidence  that  the  inmates  of  the  poor- 
house  had  anjthing  to  do  with  the  killing. 

As  to  the  defence  of  alibi  offered  by  the  prisoner,  the 
Court  charged  **  The  setting  up  of  an  alibi  by  the 
prisoner  does  not  relieve  the  Commonwealth  from  fur- 
nishing, as  it  has  done  here,  fall  proof  of  the  com- 
mission of  the  offence  or  crime  charged.  Nor  does  his 
setting  up  an  alibi  as  a  defence  change  the  burden  of 
proof  cast  upon  the  Commonwealth  by  his  plea  of  not 
guilty,  or  waive  his  right  to  demand  from  the  Com- 
monwealth, belure  be  can  be  convicted,  full  and  com- 
plete proof  of  his  guilt,  beyond  a  reasonable  doubt." 

Held^  that  this  was  a  clear  and  accurate  statement 
of  the  law  upon  the  subject.  The  ilrst  sentence  relates 
to  the  necessitj  of  proving  the  corpus  delicti^  and  the 
second  to  the  full  and  complete  proof  of  guilty  parti- 
cipation in  the  felony. 

Error  to  the  Oyer  and  Terminer  of  Lancaster 
County. 

Indictment  of  John  W.  Rudy,  for  the  murder 
of  his  father  Christian  Rudy.  Defendant  pleaded 
not  guilty. 

At  the  trial,  before  Livingston,  P.  J.,  the 
panel  of  jurors  being  exhausted,  a  special  venire 
issued,  and  subsequently  a  special  alias  venire  is- 
sued and  the  Commonwealth  stood  aside  one  of  the 
jurors  from  this  panel.  This  was  objected  to  by 
defendant.  Objection  overruled.  (First  assign- 
ment of  error.) 


The  corpus  delicti  was  clearly  proved.  The 
body  of  Christian  Rudy  was  found  dead  on  the 
morning  of  December  5,  1887,  near  some  houses 
which  were  being  built  and  a  short  distance 
from  the  County  Almshouse.  There  was  a  clean 
cut  on  the  head  above  the  ear,  as  if  made 
by  a  sharp  instrument,  and  the  occipital  bone 
was  crushed  as  if  by  some  blunt  instrument, 
which  wounds  were  the  cause  of  his  death.  On 
the  same  morning  John  W.  Rudy,  a  son  of  the 
deceased,  was  arrested  for  the  murder. 

There  was  no  direct  evidence  that  be  bad 
committed  the  crime,  but  all  the  circumstances 
pointed  toward  that  conclusion  ;  the  only  motive 
assigned  was  that  defendant  would  receive  on  hia 
father's  death  an  interest  in  a  very  small  benefit 
policy.  ■ 

The  murdered  man,  who  walked  slowly  on  ac* 
cojant  of  his  leg  being  paralyzed,  was  last  seen  on 
the  .afternoon  of  December  4,  at  half-past  four 
o'clock,  some  distance  from  where  he  was  found. 
At  five  o'clock,  according  to  the  testimony  of  a 
brother-in-law,  two  sisters,  and  a  niece  of  the  de- 
cedent, defendant  was  at  his  home  a  distance  of 
a  mile  and  a  half  from  the  scene  of  the  murder. 
When  the  body  was  found,  defendant  exclaimed, 
•*  Some  one  of  those  poor-house  fellows  killed  my 
father." 

Jacob  Witch,  a  witness  for  defendant^  was 
asked  the  following  questions  :.— 

Q.  Did,  or  did  not,  John  Rudy,  at  the  time  he 
said  *^  some  one  of  the  poor-house  fellows  killed 
my  father,"  also  say  they  have  stolen  his  goods 
and  were  always  annoying  him,  and  teasing  him, 
in  the  presence  of  the  body  immediately  after  it 
was  discovered  that  his  father  was  killed  ?  Ob- 
jected to  by  the  Commonwealth.  Objection 
sustained.  Exception.  (Second  assignment  of 
error.) 

Q.  Did  Christian  Rudy  complain  to  you  that 
the  people  at  the  poor-house  and  the  inmates 
abused  him  and  treated  him  badly  ?  Objected  to 
by  the  Commonwealth.  Objection  sustained. 
Exception.     (Third  assignment  of  error.) 

The  Court,  after  declaring  the  law  as  to  cir- 
cumstantial evidence,  charged  the  jury,  inter  cdia^ 
as  follows: — 

*<  In  addition  to  and  under  his  plea  of  not 
guilty,  the  prisoner  sets  up  as  a  defence  an 
alibi 

*^  When  an  alibi  is  satisfactorily  established  it 
forms  one  of  the  strongest,  fullest,  and  most  per- 
fect defences  it  is  possible  for  a  man  to  make, 
because  no  map  can  be  in  two  separate  and  dis- 
tinct places  at  one  and  the  same  time. 

•*  [The  setting  up  of  an  alibi  by  the  prisoner 
does  not  relieve  the  Commonwealth  from  furnish- 
ipg,  as  it  has  done  here,  full  proof  of  the  com- 
mission of  the  offence  or  crime  charged.]  Nor 
does  his  setting  up  an  alibi  as  a  defence  change 
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the  burden  of  proof  cast  upon  the  Com mon  wealth 
by  his  plea  of  not  guilty,  or  waive  his  right  to 
demand  from  the  Commonwealth,  before  he  can 
be  convicted,  full  and  complele  proof  of  his  guilt 
beyond  a  reasonable  doubt. 

**  [Where  a  prisoner  sets  up  an  alibi  as  a  de* 
fetice,  the  burden  of  proving  his  alibi  to  the 
satisfaction  of  the  jury  is  thrown  upon  him.  If 
he  does  not  do  this  his  defence  of  alibi  fails 
entirely.] 

["  Where  a  defence  rests  on  proof  of  an  alibi, 
such  proof  must  cover  the  whole  time  during 
which  the  crime  charged  was  perpetratied — the 
time  when  the  evidence  shows  it  was  corotnitted, 
so  as  to  preclude  the  possibility  of  the  presence 
of  the  prisoner  at  the  place  where  and  at  the 
lime  when  it  was  perpetrated.] 

["  The  value  of  this  defence,  the  alibi,  clearly 
consists  in  the  prisioner  proving  his  alibi  to  the 
satisfaction  of  the  jury  ;  if  he  fails  to  do  so,  it  is 
valueless  as  a  complete  defence.] 

*'  Bat  an  alibi  is  as  much  a  traverse  of  the 
crime  charged,  however,  as  any  other  defence, 
and  proof  tending  to  establish  it,  though  not  clear, 
may^  with  other  facts  of  the  case,  raise  a  reason*- 
able  doubt  of  the  guilt  of  the  accused,  and,  there- 
fore, It  must  not  be  excluded  from  the  cause  and 
the  jury. 

"  Where  the  fact  of  killing  proved  by  the 
Commonwealth  is,  as  in  this  case,  not  defined 
distinctly  in  point  of  time,  but  may  have  taken 
place  within  or  between  certain  periods  of  time, 
the  alibi  must  cover  the  entire  period  in  its  proof, 
otherwise,  the  evidence  given  in  proof  of  the 
alibi  may  be  true,  and  the  fact  proved  by  the 
Commonwealth  may  also  be  true.  There  is  no 
contradiction  unless  the  evidence  supporting  the 
alibi  covers  the  whole  period.  [And  where  the 
evidence  is  so  imperfect  as  not  to  satisfy  the  jury 
as  to  an  alibi,  they  will  not  find  it  to  be  a  fact> 
and  will  not  say  it  is  a  defence.]  But  will  then 
look  at  and  examine  all  the  evidence  in  the  cause, 
including  that  which  relates  to  the  alibi,  and 
from  the  whole  evidence  make  up  their  verdict. 

"  You,  gentlemen  of  the  jury,  must  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt,  in 
order  to  warrant  you  in  finding  a  verdict  of 
guilty— 

*<(1)  That  Christian  Rudy  was  murdered— 
tliat  a  murder  was  committed. 

"  (2)  That  John  W.  Rudy,  the  prisoner  at 
the  bar,  is  the  guilty  party^— is  the  man  who 
committed  the  murder. 

**  Of  the  first  proposition  I  presume  you  will 
have  no  doubt — a  murder  has  been  proved. 
Christian  Rudy  was  killed  as  charged  in  the 
indictment. 

**  Therefore,  the  great  question  here  is,  was 
this  murder  cotnmitt^  by  John  W.  Rudy,  the  pri- 
soner  at  the  bar  ? 


['^  In  seeking  a  solution  of  this  pivotal  ques- 
tion, you  will  probably  first  examine  the  testi- 
mony as  to  the  alibi,  and  in  doing  this  you  will 
examine  all  the  evidence  in  the  cause  bearing 
upon  the  presence  of  the  prisoner,  John  W.  Rudy, 
at  the  time  and  place  of  the  murder,  as  well  as 
that  bearing  upon  his  absence  from  that  place  at 
that,  the  time  of  the  murder.  You  have  heard 
it  all  from  the  stand,  and  you  have  heard  it  more 
fully  and  ably  commented  on  by  the  learned 
counsel  than  is  usual  in  Courts  of  justice^  and 
fv^m  it  must  form  your  own  judgment.  If  the 
evidence  has  satisfied  you  that  the  prisoner  has 
proved  his  alibi,  that  be,  John  W.  Kudy,  was  at 
some  other  place,  or  at  other  places  at  and  during 
the  whole  period  of  time  when  this  murder  was 
committed,  and  was  not  there  at  the  place  when 
it  w€W  committed,  then  your  verdict  should  be 
not  guilty )  for,  as  we  have  said,  a  man  cannot 
be  in  two  difiereot  and  distinct  places  at  the 
same  time.1 

[^*  But,  if  the  evidence  presented  in  this  case 
on  this  question  of  alibi  does  not  prove  an  alibi, 
you  will  then  from  a  full,  fair,  careful  examina- 
tion of  atl  the  testimony  presented  in  the  cause, 
say  whether  or  not  the  prisoner  killed  the  de- 
ceased— whether  he  committed  the  murder  or 
not,  and  if  be  did,  do  all  the  circumstances  pre- 
sented and  proved  enable  you  to  say  beyond  'a 
reasonable  doubt  that  such  murder  was  committed 
by  him,  wilfully,  deliberately,  and  premeditatedly, 
with  intent  to  kill.  If  you  find  it  was,  then  your 
verdict  should  be  guilty  of  murder  in  the  first 
degree.] 

*^  Or  if  he  committed  this  murder,  through  or 
under  circumstances  showing  only  depravity  of 
heart,  and  disposition  of  mind  regardless  of 
social  duty,  and  no  intention  to  kill  can  be  rea- 
sonably and  legally  inferred  from  the  evidence 
produced,  your  verdict  should  be  guilty  of  mur* 
der  in  the  second  degree. 

"  Or  if  he  unlawfully  killed  Christian  Rudy 
without  malice,  but  when  the  blood  was  heated 
by  provocation  as  we  have  stated,  and  before  it 
had  time  to  cool,  then  he  would  be  guilty  of 
voluntary  manslaughter,  and  that  should  be  your 
verdict. 

"All  the  evidence  is  before  you — and  you 
must  consider  it  all — the  witnesses  were  all  com- 
petent; their  credibility  is  for  you.  You  will 
consider  the  evidence  as  to  the  whereabouts  and 
conduct  of  Christian  Rudy,  on  that  Sunday 
afternoon  and  evening,  the  whereabouts  of  and 
conduct  of  John  W.  Rudy,  during  the  same  after- 
noon, evening,  and  night.  He  himself  has  testi- 
fied ;  the  law  has  made  him  a  competent  witness; 
his  credibility  is  for  you  like  that  of  any  other 
witness.  You  will  also  consider  the  nature  and 
character  of  the  wounds.  The  evidence  as  to 
the  blood  found  on  the  hatchet  of  John  Rudy, 
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and  analyzed  by  Drs.  Davis  and  Weaver — the 
hatchet  produced  which,  the  prisoner  says,  was 
his.  The  evidence  as  to  the  blood  on  the  egg- 
shells and  clay,  and  the  can,  and  where  they 
were  found.  The  conduct  of  the  prisoner  wheji 
the  body  was  found.  What  he  said  and  did  on 
that  occasion.  Every  portion  of  the  evidence 
which  tends  to  show  his  guilt  or  innocence. 

<*  If  you  0nd  him  guilty,  you  must,  by  your 
verdict,  say  whether  he  is  guilty  of  murder  in 
the  first  degree,  murder  in  the  second  degree,  or 
of  voluntary  manslaughter. 

♦*  If  you  find  from  the  evidence  that  the  pri- 
soner is  not  guilty,  or  if  you  have  a  reasonable 
doubt  of  his  guilt,  such  reasonable  doubt  as  arises 
out  of  the  evidence  and  clouds  the  judgment, 
your  verdict  should  be  not  guilty,  for  the  prisoner 
la  entitled  to  the  bene.fit  of  such  doubt." 

Verdict,  guilty  of  murder  in  the  first  degree, 
and  sentence  accordingly. 

Defendant  took  this  writ,  specifying  for  error 
(1)  the  standing  aside  of  the  juror  from  the  spe- 
cial panel ;  (2  and  3)  the  refjusal  to  admit  the 
questions  as  above  set  out ;  and  (4  to  9)  the  por- 
tions in  brackets  of  the  charge  above  quoted. 

John  A,  Coyle  and  JHctrrtott  Brostus  {B.  Frank 
Eshleman  with  them),  for  plaintiff  in  error. 

William  N.  Appelanid  William  B.  Weaver ^  dis- 
trict attorney  (JB,  K*  Martin  with  them),  for  de- 
fendant in  error. 

October  7,  1889.  The  Court.  The  prisoner 
was  tried  and  convicted  of  patricide  of  the  first 
degree,  the  most  heinous  type  of  murder.  The 
corpus  ddicti  was  clearly  proved.  The  evidence 
was  quite  sufficient  to  justify  the  jury  in  finding 
that  the  prisoner's  father  was  brutally  murdered. 
The  position  in  which  the  deceased  was  found, 
the  nature  of  the  wounds  that  must  have  caused 
his  almost  instantaneoua  death,  the  character  of 
the  instrument  with  which  they  appeared  to  have 
been  inflicted,  and  all  the  surrounding  circum- 
stances pointed  to  the  commission  of  a  wilful,  de- 
liberate, and  premeditated  murder.  But  of 
course  that  was  a  question  of  fact  for  the  jury, 
and  to  them  it  was  fairly  and  impartially  sub- 
mitted. 

The  main  question  of  fact  was  whether  the 
prisoner  was  the  guilty  agent.  There  was  no 
direct  and  positive  evidence  of  his  guilt.  The 
evidence  was  entirely  circumstantial,  but  it  was 
sufiicient  to  justify  the  submission  of  the  case  to 
the  jury ;  and  that  was  done  in  a  clear  and'  com- 
prehensive chaise  embodying  such  instructions  as 
were  necessary  for  the  guidance  of  the  jury  in 
properly  considering  and  applying  the  evidence. 

Some  eiLceptions  taken  to  the  rulings,  and 
charge  of  the  Court  have  been  assigned  for  error. 

The  first  specific^ttion  is  without  merit.  The 
practice  of  standing  aside  jurors  had  its  origin  in 


the  construction  given  by  the  Courts  to  eke  statute 
33  Edward  I.,  enacted  in  1805 ;  and  like  many 
other  customs,  it  descended  to  us  from  the 
mother  country.  In  the  higher  grades  of  felony, 
at  least  the  practice  has  been  so  long  customed, 
and  so  uniformly  sanctioned  that  it  has  acquired 
the  force  of  positive  law.  (Haines  9.  Common- 
wealth, 100  Pa.  317.)  No  good  reason  can  b« 
suggested  why  it  should  not  be  adhered  to  in  the 
case  Q^  jurors  brought  into  Court  ob  a  special 
venire  as  well  as  those  on  the  regular  paneL 

There  was  no  error  in  disallowing  the  ques- 
tions recited  in  the  second  and  third  specifica- 
tions. Under  the  circumstances  the  proposed  evi- 
dence was  neither  competent  nor  relevant. 

The  subjects  of  complaint  in  the  fourth  to 
ninth  specifications  inclusive  are  instructions  on 
the  subject  of  alibi.  The  sentence  which  con- 
stitutes the  fourth  specification  is  improp^iiy 
severed  from  its  connection  with  the  next  suc- 
ceeding sentence.  When  read  together  as  they 
appear  in  the  charge  they  are  as  follows :  "  The 
setting  up  of  an  alibi  by  the  prisoner  does  not 
relieve  the  Commonwealth  from  furnishing  as  it 
has  done  here,  full  proof  of  the  commission  of 
the  offence  or  crimechnrged.  Nor  does  his  setting 
up  an  alihi  as  a  ddence  change  the  burden  of 
proof  cast  upon  the  Commonwealth  by  his  plea 
of  not  guilty,  or  waive  his  right  to  demand  from 
the  Commonwealth  before  he  can  be  convicted, 
full  and  complete  proof  of  has  guilt  beyond  a  rea- 
sonable doubt.''  The  first  sentence  relates  to 
the  necessity  of  proving  the  corpus  delicti.  The 
second  to  the  necessity  for  iiill  and  complete 
proof  of  guilty  participation  in  the  felony.  There 
is  no  error  in  either,  and  when  read  together  as 
they  were  to  the  jury,  the  idea  intended  to  be 
conveyed  is  perfectly  clear,  and  must  have  been 
so  to  the  minds  of  the  jury. 

What,  was  said  by  the  learned  President  of  the 
Oyer  and  Terminer,  in  relation  to  the  defence  of 
alibi,  constitutes  a  full,  clear,  and  accurate  state- 
ment of  the  law  on  that  sul^eot.  The  burden  of 
proving  it  was  clearly  on  the  prisoner.  If  he  failed 
to  do  so  to  the  satisfaxstion  olf  the  jury,  the  alleged 
alibi,  as  a  substantive  defence,  was  valueless ; 
but  that  did  not  deprive  him  of  the  benefit  of  his 
evidence  on  that  subject,  so  liar  as  it,  in  connec- 
tion with  other  testimony  in  the  case,  may  have 
had  a  tendency  to  create  a  reasonable  doubt  as  to 
his  guilts  Immediately  after  instructing  the  jury 
that  an  alibi  *^  is  valueless  as  a  complete  defence," 
unless  it  is  proved  ''  to  the  satisfaction  of  the 
jury,"  the  learned  Judge  said :  *'  But,  an  alibi  is 
as  much  a  traverse  of  the  crime  charged,  however, 
as  any  other  defence,  and  proof  tending  to  estab- 
liish  it,  though  not  clear,  may,  with  other  facts  .of 
the  case,  raise  a  reasonable  doubt  of  the  guilt  of 
the  accused,  and  therefore  it  must  not  be  excluded 
from  the  cause  and  the  jury." 
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In  Meyers  v.  Commonrwealth  (83  Pa.  141), 
cited  by  the  prisoner's  counsel,  the  Court  below 
bad  instructed  the  jury  that  they  '<  must  be  satis- 
fied beyond  a  reasonable  doabt/'  etc.  This 
Court,  commenting  on  that  part  of  the  charge, 
said:  ^This  statement  is  too  stringent,  and 
throws  the  prisoner  upon  a  degree  of  proof  be* 
yond  the  iegal  measure  of  his  defence.  That 
measure  is  simply  proof  which  is  iotiBfactory 
— such  as  flows  fairly  from  a  preponderance  of 
the  evidence.  It  need  not  be  beyond  doubt.  •  .  . 
Where  the  evidence  raises  a  balancing  question, 
and  the  mind  is  brought  to  determine  its  prepon- 
derance, there  may  be  a  doubt  still  existing  in  the 
mind,  yet  the  actual  weight  may  be  with  the 
prisoner,  and  this  proof  should  be  considered  satx$' 
factory,**  Other  authorities  to  the  same  effect 
might  be  cited,  but  it  is  unnecessary. 

All  the  evidence,  including  that  bearing  on  the 
question  of  cUihi^  was  fully  and  carefully  submit- 
ted to  tlie  jury  with  special  instructions  that  if, 
from  all  the  evidence  in  the  case,  they  had  a 
reasonable  doubt  of  the  prisoner's  guilt,  their  ver- 
dict should  be  not  guilty. 

If  there  was  any  error  in  the  trial  of  the  cause 
it  was  in  the  finding  of  the  jury  that  the  prisoner 
'  was  the  guilty  agent.  -  The  Court  below,  who 
beard  the  testimony  and  saw  the  witnesses^  was 
satisfied  with  the  finding  of  the  jury.  There  is 
nothing  on  the  record  to  justify  us  in  setting  aside 
the  verdict. 

Neither  of  the  specifications  of  error  is  sus- 
tained. 

Judgment  afiirmed,  and  it  is  ordered  that  the 
record  be  remitted  to  the  Court  of  Oyer  and  Ter- 
miner of  Lancaster  County,  for  the  purpose  of 
execution. 

Opinion  by  Stebbett,  J.  w.  m.  s.,  jr. 


Jan.  '8»,  237.  March  22, 1889. 

FtuBt  V.  Building  and  Loan  Association* 

Qmiraei'-StattUe  of  UmUatiom — Paymmt  to 
toll  bur  of  statute. 

Where  a  building  assooiation  enters  into  a  written 
agreemant  with  a  mortgagor  to  iDdemnify  him  against 
a  mortgage  given  to  a  Mutual  Saving  Loan  Assooiation, 
the  right  of  action  upon  this  agreement  will  be  barred 
six  jears  after  the  maturity  of  the  mortgage. 

When  part  of  the  consideration  for  the  said  agree- 
ment was  a  check  given  by  the  mortgagor  to  the  secre- 
tary of  the  bnilding  aMociation,  who  was  also  secretary 
d  the  Mntnal  Saving  Loaa  Assoeiation,  which  check 
was  good  when  given,  but  was  never  presented  at 
bank,  payments  subsequently  made  upon  the  check 
by  the  mortgagor  to  the  owner  of  the  mortgage,  after 
the  suspension  of  the  bank,  on  account  of  the  Svidend 


allowed  him  on  his  deposit  by  the  receiver  of  the 
bank,  cannot  be  considered  as  payments  by  the.  build- 
ing association  so  as  to  toll  the  bar  of  the  statute. 

Error  to  the  Common  Pleas  of  Clinton  County. 

Debt,  by  the  Mutual  Saving:,  Loan,  and  Build* 
ing.  Association  of  Clinton  County,  against  the 
Building  and  Loan  Association  of  Lock  Haven, 
upon  a  certain  obligation  or  agreement  of  indem- 
nity. 

On  the  trial,  before  Maybb,  P.  J.,  the  record 
was  amended,  and  John  S.  Furst,  to  the  use  of  the 
Mutual  Saying,  Loan,  and  Building  Association 
of  Clinton  County^  Pa.,  made  the  party-plaintiff. 

The  facts  material  to  the  questions  at  issue 
were  as  follows:  The  defendant  association 
made  certain  loans  to  one  Henry  Sperring,  against 
whom  John  S.  Purst  held  a  judgment,  the  lien 
of  which  w^s  prior  to  the  association's  loans. 
Furst  had  also  given  a  mortgage  to  the  Mutual 
Saving,  Loan,  and  Building  Association,  use 
pkintiff  in  this  action.  It  became  necessary  for 
the  defendant  association,  in  order  to  secure  its 
loans,  to  control  the  prior  judgment  held  by  Furst. 
It  therefore,  through  a  committee  duly  appointed, 
in  consideration  of  the  transfer  to  it  of  the  Sper- 
ring judgment  and  of  a  check  for  $113.80,  agreed 
to  save  Furst  harmless  from  the  above  mortgage, 
and  to  have  the  same  satisfied  when  it  became 
due.  The  check  for  $118.80  represented  the  dif- 
ference between  the  value  of  the  mortgage  and 
that  of  the  judgment. 

The  agreement  was  as  follows : — '• 

Lock  Havbv ,  Pa.,  June  16, 1877. 

Received  of  J.  S.  Furst,  transfer  of  judgment,  Clin- 
ton Ountj,  No.  152,  Deo.  Term,  1874,  of  J.  8.  Furst 
V.  Henry  Sperring,  for  $1120.00  with  $44.87  interest 
from  October  30, 1876,  to  June  30, 1887,  and  $1.76  entry 
fee,  making  $1166.62,  and  check  $113.88,  making  in 
all  $1280.60  in  payment  of  $1300  balance  of  mortgage 
of  J.  S.  Furst  k  Sons  to  the  Mutual  Saving,  Loan,  and 
Building  Association  of  Clinton  County,  Pa.,  in  pay- 
ment of  $60  monthly,  beginning  August  31,  1876,  and 
without  interest  until  due,  present  value,  June  30, 
1877,  being  $1280.60.  And  it  is  agreed  with  the 
Building  and  Loan  Association  of  Lock  Haven,  Pa.,  to 
whom  the  above  has  been  transferred,  that  they  will 
keep  the  said  J.  S.  Furst  k  Sons  harmless  from  and 
satisfy  the  within-mentioned  balance  of  mortgage  at  or 
before  iU  maturity.  W.  W.  Rankiv, 

A.  N.  Raub,  President. 

Secretary. 

The  other  facts  are  sufficiently  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court  granted  a  nonsuit,  and  subsequently 
refused  a  motion  to  take  it  off.  Whereopon 
plaintiff  took  this  writ  assigning  for  error,  inter 
fUia^  the  action  of  th<9  Court  in  granting  the  non- 
suit, and  refusing  the  motion  to  take  it  off. 

Charles  Cor$8  and  CUne  G.  Furst  (with  them 
J.  R.  Youngman)^  for  plaintiff  in  error. 

W.  O,  Kresif  for  defendant  in  error. 
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October  7,  1889.  The  Covbt.  The  «oii^ 
tract  upon  which  thin  suit  is  foanded  is  an  agrees 
ment  in  writing,  but  not  under  teal,  the  purport 
of  which  ie,  that  the  Building  and  Loan  Amocia- 
tion  of  Lock  -Haren,  Pa.,  will  keep  3.  S.  FurRt 
&  Sons  harmless  from,  and  satisfy  the  balance  of 
a  mortgage  given  by  J.  8.  Furst  ds  Sons  to  the 
Mutual  Saving,  Loan,  and  Building  Assooiatioo 
of  Clinton  County,  Pa.  The  writing,  which  is 
a  receipt  to  J.  8.  Furst  for  a  transferred  judg- 
ment of  Furst  against  Henry  Sperring,  and  a 
check  of  Furst  for  $113.88,  concludes  with  a 
statement  of  the  agreement  to  save  harmless. 
The  agreement  is  between  Furst  and  the  Build- 
ing  and  Loan  Association  exclusively.  The 
Mutual  Saving,  etc.,  AssociiUion  is  no  party  to  it 
in  any  sense  whatever.  That  association  held, 
and  thereafter  continued  to  hold  its  mortgage 
against  Furst  &  Sons,  with  which  it  did  not  part. 
The  last  money  due  on  this  mortgage  matured 
on  September  SO,  1878.  The  agreement  in  suit 
was  made  June  16,  1877.  This  action  was 
brought  December  12,  1885.  The  cause  of 
action,  which  was  the  non-payment  of  the  mort- 
gage by  the  defendant  corporation,  commenced 
on  the  first  day  of  October,  1878,  and  when  this 
action  was  brought  on  the  agreement  to  save 
harmless,  upwards  of  seven  years  had  elapsed. 
The  Statute  of  Limitations  was  pleaded,  and  it 
was  a  perfectly  good  defence,  unless  there  was 
sometbing  to  take  the  case  out  of  the  operation 
of  the  statute.  The  only  matter  alleged  to  have 
this  effect  is  a  payment,  which  it  is  said  was  made 
on  account  in  1880.  It  is  candidly  admitted  by 
the  counsel  for  the  plaintiff,  that  unless  there  was 
such  payment  they  have  no  case,  and  the  bar  of 
the  statute  is  a  good  defence.  The  learned  Court 
below  was  of  opinion  that  no  such  pa3nD[ient  was 
established,  and  therefore  directed  a  nonsuit  to 
be  entered,  and  this  is  the  error  complained  of. 
It  is  only  necessary  to  investigate  the  facts  re- 
garding the  alleged  payment  in  order  to  de- 
termine the  question.  Of  course,  if  the  defendant 
recognizing  its  obligation  under  the  contract  in 
question,  consciously  and  actually  made  a  pay- 
ment on  account  of.it  in  1880  the  statute  would 
not  be  a  bar. 

It  is  necessary  to  say  that  the  suit  was  originally 
brought  in  the  name  of  the  Mutual  Saving,  Loan, 
and  Building  Association  alone.  That  corporation 
was  the  holder  of  the  mortgage  against  Furst  & 
Sons.  As  that  company,  however,  was  in  no 
sense  a  party  to  the  contract  in  suit,  which  was 
made  only  between  J.  8.  Furst  individually  and 
the  defendant  corporation,  it  was  soon  perceived 
there  could  be  no  recovery  in  an  action  brought 
in  its  name.  This  being  so,  the  counsel  for  the 
plaintiff,  on  March  8,  1887,  applied  for  amend- 
ment, by  which  the  name  of  John  S.  Furst,  for 
the  use  of  the  Mutual  Saving,  Loan^and  Building 


Association,  was  substituted  as  plaintiff  for  the 
name  of  the  association  alone.  This  amendment 
was  allowed  by  the  Court  below,  but  only  after 
objection  and  exception  by  the  defenilaiU.  It  i» 
difficult  to  see  how  this  araendmeBt  ooald  have 
helped  the  plaintiff's  case,  as  the  statute  was  Wk 
complete  bar  at  the  time  it  was  made,  and  it  is 
perfectly  well  settled  that  amendments  will  not 
be  allowed  when  tliey  deprive  the  opposite  party 
of  any  rights.  (Kaul  v.  Lawrence,  73  Pa.  410  ; 
Trego  v.  Lewis,  58  Id.  463;  Kille  v.  Ege,  82 
Id.  102.)  But,  as  in  our  view  of  the  case,  there 
never  was  a  payment  sufficient  to  bar  the  statute^ 
it  is  unnecessary  to  rest  the  decision  upon  tliait 
ground.  The  learned  Court  below  held,  rightljr 
as  we  think,  that  the  introduction  of  Furst's  name 
as  plaintiff  did  not  help  the  case. 
*  In  order  to  appreciate  correetly  the  force  of 
the  facts  relating  to  the  alleged  payment  it  must 
be  remembered,  that  the  only  real  plaintiff  in  the 
case  is  John  S.  Furst.  It  was  upon  a  coniraet 
with  him  alone  that  the  action  was  based.  If  the 
payment  was  not  a  payment  upon  that  cause  oC 
action,  it  was  not  a  payment  which  would  bar 
the  statute.  What  then  are  the  facts  in  regard 
to  the  payment  ?  When  the  receipt  was  given 
by  the  president  of  the  defendant  corporation  to 
John  S.  Furst,  a  judgment  for  $1120  with  $44.87 
interest  due  thereon,  held  by  Furst  against  Henrjr 
Sperring,  was  transferred,  and  to  make  up  the 
balance  of  $1280.50,  which  was  taken  as  the 
amount  to  be  paid  of  the  $1300  due  on  the  mort- 
gage, John  8.  Furst  gave  his  personal  check  for 
$113.88  dated  June  1^  1877,  on  the  Lock 
Haven  National  Bank  in  favor  of  ^  A*  N.  Raubp 
Sec  Building  Ass'n."  At  the  time  the  check 
was  given  it  was  good,  as  Furst  had  an  am|4e 
deposit  with  the  bank  to  meet  it,  but  lor  some 
unexplained  reason  it  was  never  presented  for 
payment  and  was  of  course  never  accepted  bj 
the  bank  and  hence  the  bank  never  became  liable 
to  pay  it.  (First  National  Bank  r.  Shoemaker^ 
117  Fa.  94.)  The  bank  was  located  in  the  same 
city  where  the  payee  lived  and  did  buainesa. 
About  the  IabI  of  July  or  first  of  August,  1877» 
being  about  six  weeks  after  the  date  of  the  check, 
the  bank  failed  and  went  into  the  hands  of  a 
receiver.  The  check  was  never  proved  against 
the  bank  and  consequently  no  dividend  was  ever 
awarded  to  it.  The  legal  status  of  the  cheek 
therefore  was  that  it  was  a  mere  worthless  piece 
of  paper.  The  payee  never  could,  and  never  did 
maintain  any  action  or  proceeding  of  any  kind 
upon  it.  The  drawer  of  the  check,  John  S.  Furst, 
had  no  right  of  action  upon  it  of  course,  as  it 
was  his  order  to  the  bank  to  pay  out  money  to 
another.  (Bank  r.  Shoemaker,  iupra.)  Furst, 
however,  was  a  depositor  in  the  bank  and  in  that 
capacity  he  received  a  number  of  dividends  upon 
the  amount  of  his  deposit.    Being  examiiied  aa 
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a  witness  on  the  trial  of  this  case,  he  testified  that 
on  Ootober  4th,  1880,  he  paid  to  Charles  Corss, 
wIm>  wes  then  the  solicitor  for  th^  Mutual  Sav.- 
ing.  Loan,  and  Building  Association,  $91.10,  and 
tliat  on  March  14th,  1882,  he  made  another  pay- 
ment of  $22.88  also  to  Mr.  Corss.  He  farther 
testified  that  he  paid  these  sums  on  account  of 
the  mortgage  held  by  the  association  against 
Fnrst  A  Sons.  These  two  payments  are  indorsed 
upon  the  check  by  Mr.  Corss  as  solicitor  for  the 
Mutual  Saving,  Loan,  and  Building  Association. 
Mr.  Corss,  being  examined  on  the  trial,  testified 
that  he  was  solicitor  for  the  plaintiff  corporation 
^m  1876  or  1877  to  the  time  of  the  trial,  that 
he  received  the  check  from  A.  N.  Raub,  that  A. 
]S.  Raub  was  secretary  for  the  plaintiff  corpora^ 
tion  at  the  time  he  gave  the  witness  the  cheeky 
which  was  shortly  before  October  1,  1880,  and 
being  further  examined  testified  as  follows :  «*  Q, 
Was  that  check  given  to  you  for  ihe  plaintiff? 
Ji.  Tes,  sir,  given  to  me  to  collect  for  the  plain- 
tiff. Q.  And  those  credits  that  are  written  on 
the  back  of  the  check  who  gave  you  ?  A.  Those 
payments  were  dividends  declared  by  the  receiver 
of  the  bank  upon  the  deposit  that  John  S«  Furst 
bad  in  the  bank,  and  he  received  it  for  con* 
venience  and  brought  it  to  me  instead  of  my 
proving  the  check  against  the  bank.  1  allowed 
him  to  do  that,  receive  the  dividend  in  his  own 
name,  and  pay  it  to  me."  It  is  only  necessary  to 
add  that  A.  N.  Raub  while  he  was  secretary  of 
the  defendant  corporation  in  1877,  when  the  check 
was  given,  was  also  secretary  of  the  plaintiff  cor- 
poration at  all  times  from  its  organijsation,  and 
in  1880,  when  he  ^ve  the  check  to  Mr.  Corss, 
the  counsel  for  the  plaintiff  corporation,  for  col- 
lection. The  undoubted  facts  then  as  established 
by  the  plaintiff  on  tlie  trial,  were  that  the  two 
payments  of  October  4,  18H0,  and  March  14th, 
1882,  instead  of  being  payments  by  the  defend- 
ant, were  payments  made  by  John  S.  Furst  him- 
self, he  being  the  plaintiff  in  the  case,  with  his 
own  money  drawn  directly  by  him  from  the  re- 
ceiver of  the  bank  who  owed  him  the  money 
as  dividends  on  his  deposit.  Further  payments 
were  nwde  to  Mr.  Corss,  who  held  the  check  for 
collection,  not  from  defendant,  but  from  the  plain- 
tiff corporation,  who  by  its  secretary  liad  delivered 
the  check  to  him  for  its  own  account.  The  pay- 
ments were  indorsed  upon  the  check  as  being 
made  apon  it  not  by  any  authority  of  the  defend- 
ant, but  by  Corss  acting  as  counsel  for  the  plain- 
tiff corporation.  As  a  matter  of  course  if  Mr. 
Corss  had  assumed  to  act  oh  behalf  of  the  defend- 
ant in  making  these  entries  he  could  not  possibly 
have  charged  the  defendant  with  any  res|)on8i- 
bility  for  them,  but  he  did  not  at  all  assume  to 
act  in  that  capacity.  What  he  did  was  the  act 
of  the  phiintiff  and  of  course  it  could  have  no 
legal  eStct  as  .the  act  of  the  defendant.    In  legal 


effect  the  entries  were  simply  nugatory  in  any 
event.  The  check  was  absolutely  worthless  as 
such.  J.  S*  Furst  as  the  drawer  might  be  respon- 
sible to  a  holder  if  it  had  been  presented  for  pay- 
ment in  proper  time  and  refused  and  had  been 
duly  protested.  Or  he  may  have  chosen  to  regard 
himself  as  liable  morally  for  its  payment  and 
made  the  payments  accordingly,  but  to  speak  of 
such  payiBents  made  by  him  alone,  voluntarily 
and  without  a  scrap  of  evidence,  that  the  defend- 
ant knew  of  the  payments  or  authorized  them  to 
be  made,  as  being  payments  made  by  the  defendant 
either  upon  the  check  or  the  mortgage,  is  simply 
impossible.  There  is  no  evidence  to  show  that 
the  check  was  ever  delivered  by  the  defendant 
corporation  to  the  plaintiff  corporation.  It  was 
delivered  by  A.  N.  Raub,  who  was  secretary  of 
both  oorporations,  to  Mr.  Cores,  but  there  is  no 
evidence  that  Mr.  Raub  was  ever  authorized  by 
the  defendant  corporation  to  deliver  it  to  the 
phiintiff  corporation,  or  that  the  latter  ever  ac- 
cepted it  for  any  purpose  whatever  or  even 
authorized  Mr.  Raub  to  deliver  it  to  Mr.  Corss. 
As  it  was  an  utterly  worthless  paper  against  any- 
body except  possibly  Furst  himself,  and  then  only 
in  a  contingency  which  has  not  been  proved  to 
exist,  it  is  of  no  consequence  what  was  done  with 
it  by  Fui*st  or  Corss.  Neither  of  them  had  any 
authority  to  bind  the  defendant  by  anything  they 
might  do  or  say  in  regard  to  iL  It  would  be 
most  extraordinary  if  the  plaintiff  Furst  Qould  be 
permitted  to  diarge  the  defendant  with  the  con- 
sequences of  a  payment  made  by  himself  volun- 
tarily but  in  discharge  of  his  own  obligation,  as 
being  a  payiHent  made  actually,  knowingly,  and 
purposely  by  it  in  discharge  or  on  account  of  an 
obligation  of  its  own.  Every  element  of  a  pay- 
ment of  tJie  latter  kind  is  alMent  from  this  case. 
The  check  was  not  an  obligation  of  the  defendant 
in  any  point  of  view*  It  was  not  payable  to  bearer 
or  to  order.  There  was  nothing  to  show  it  was 
either  indorsed  or  assigned  by  anybody  or.  to 
anybody-^he  title  to  it  would  not  pass  by  mere 
delivery,  and  as  before  said,  there  is  no  proof 
tiiat  the  defendant  ever  consented  to  any  delivery 
of  it  to  the  plaintiff  corporation.  Further  dis- 
cussion of  the  subject  is  entirely  unnecessary. 
In  no  conceivable  point  of  view  is  it  possible  to 
regard  the  payments  made  by  Furst  in  1880  and 
1882  as  payments  made  by  the  defendant,  and 
as  there  is  not  a  particle  of  proof  that  the  defend- 
ant corporation  ever  delivered  or  authorized  the 
delivery  of  the  check  to  the  plaintiff  cori)oration 
there  is  nothing  upon  which  to  base  an  inference 
of,  payment  of  anything  by  defendant  to  plain- 
tiff at  any  time  within  six  years  before  suit 
brought. 

Judgment  affirmed. 

Opinion  by  Gbben,  J.  h.  s.  p.  n. 
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Jan. '89,  d53«  Haj2, 1889. 

Brooks  V.  First  Presbyterian  Church. 

WilL^ReUau  of  interest  in  eitcUe  obtained  hy 
fraud — Evidence  sufficient  to  prove  release 
void. 

Where  an  efloer  of  a  religiona  oorporation^  which  ia 
a  residaary  legatee  under  a  codicil  to  a  will  made 
eight  days  before  the  testator's  death,  and  therefore 
void,  writes  to  one  of  the  daughters  of  testator,  resid- 
ing in  Atlanta  (Georgia),  stating  that  he  was  a  per- 
sonal friend  of  her  father,  well  acquainted  with  all 
his  wishes,  and  oflbring  himelf,  as  her  friend,  to  secure 
her  interest  under  the  will,  but  also  stating  that  her 
small  claims  against  the  estate  were  somewhat  doubt- 
ful ;  that  he  would  use  every  effort  to  get  them  for  her ; 
that  he  had  used  his  influence  to  have  her  sister  make 
a  will  in  her  favor,  but  never  stated  that  the  legacy  to 
the  corporation  which  he  represented  was  void,  he 
establishes  a  relation  of  trust  and  confidence,  which 
he  dare  not  abuse  to  her  prejudice. 

It  should  be  left  to  a  jury  to  determine  whether  a 
release,  good  on  its  face,  executed  by  the  testator's 
daughter  under  such  a  statement  of  facts  and  under 
such  circumstances,  was  obtained  by  ftrand  or  not. 

An  executor  who  pays  the  residue  of  the  estate  to 
the  corporation  is  protected  by  the  release,  but  the 
corporation  is  a  volunteer,  and  liable  to  pay  back  the 
money  so  received. 

Error  to  the  Common  Pleat  of  Prawford 
County. 

Assumpsit,  by  Abigail  M.  Brooks  against  the 
First  Presbyterian  Churcli  and  Congregation  of 
Meadville,  to  recover  her  proportion  of  a  certain 
legacy  paid  to  said  church  by  Edward  Nortbara, 
executor  of  the  will  of  Alanson  Lindley,  deceased. 

On  tlie  trial  the  ibliowing  facts  appeared : 
Alanson  Lindley  died  May  21 ,  1881,  having  first 
made  and  published  his  last  will,  dated  May  29, 
1880,  with  two  codicils,  one  dated  August  81, 
1880,  and  the  other  dated  May  18,  1881.  He 
left  surviving  him,  as  his  heirs-at-law  and  next  of 
kin,  three  children,  Abigail  M.  Brooks,  Helen  M. 
Bigelow,  and  Lucy  K.  Lindley.  The  second 
codicil  to  the  will  was  as  follows  :-:- 

I,  Alanson  Lindley,  the  within-named  testator,  do 
hereby  make  and  publish  this  seoond  codicil  to  my 
last  will  and  testament,  bearing  date  May  29, 1880,  in 
manner  following,  to  wit :  All  the  residue  of  my  estate 
of  whatsoever  nature,  which  has  not  already  been  dis- 
posed of,  I  hereby  devise,  give,  and  bequeath  to  the 
First  Presbyterian  Church  and  Congregation  of  Mead- 
ville.  Pa.,  in  trust  for  the  benefit  of  the  poor  of  said 
church,  and  for  such  other  beneficial  objects  as  shall 
seem  just  and  proper  to  them,  but  that  the  interest  of 
this  sum  so  given  shall  be  so  used,  and  the  principal 
shall  be  kept  as  a  perpetual  fund,  to  be  known  as  th^ 
Alanson  Lindley  fund  for  the  benefit  of  the  poor. 

Other  facts  necessary  to  an  understanding  of 
the  cake  are  set  forth  in  the  opinion  of  the  Su- 
preme Court  (infra)^  the  release  therein  referred 
to  being  as  follows : — 


I,  Abigail  M.  Brooks,  of  the  city  of  Atlanta,  Georgia, 
heir  and  legatee  of  my  father,  Alanson  Lindley,  de- 
ceased, late  of  Meadville,  Pa.,  having  been  furnished 
with  a  copy  of  the  last  will  and  testament  of  my 
father,  now  deceased,  and  being  desirous  that  the  said 
will  and  testament  shall  be  sacredly  regarded,  and  in 
all  particulars  complied  with,  do  hereby  ratify  and 
oonflrm  the  aame,  in  consideration  of  one  huBdred 
dollars,  a  balance  of  an  annuity  claimed  by  me,  and 
of  fifty  dollars  interest  claimed  by  me  to  be  due  on  a 
note  of  my  father's,  given  to  me  by  A.  K.  Spencer, 
when  he  paid  me  my  interest  in  my  father's  estate. 
And  I  do  hereby  request  and  direct  Bdward  Nortbam, 
executor  of  the  estate  of  my  fkther,  to  pay  over  to  the 
several  legatees  named  in  the  will,  the  legacies  therein 
devised,  according  to  the  terms  therein  expressed,  and 
especially  any  balance  that  may  be  devised  to  the 
First  Presbyterian  Church  and  Congregation  of  Mead- 
ville, Pa.,  and  after  the  full  and  complete  pajrment  to 
me  of  the  one  hundred  and  fifty  dollars  claimed  by  me  to 
be  due  and  unpaid,  and  also  after  all  the  other  legacies 
mentioned  in  said  will  are  paid,  I  hereby  assign  all 
interest  I  may  have  in  any  remainder  to  the  First 
Presbyterian  Church  and  Congregation  aforesaid. 

Witness  my  hand  and  seal  this  eleventh  day  of 
June,  1881.  Abbt  M.  Bbooes.     [l.  s.] 

The  plaintiff  submitted  the  following  point : — 

"  That  to  sustain  the  release  offered  in  evi- 
dence by  defendant  in  the  iK)sition  of  the  parties 
under  all  the  evidence,  the  burden  of  proof  is 
upon  them  to  show  to  the  satisfaction  of  the 
jury  that  the  same  was  executed  and  delivered 
with  full  knowledge  of  the  character,  intendment, 
and  effect  of  the  same ;  and  if  the  jury  find  from 
the  evidence  that  the  same  was  procured  by  the 
confidant  of  the  testator,  and  the  defendant,  having 
knowledge  of  all  the  facts,  without  communicating' 
the  character,  intendment,  and  effect  of  the  re- 
lease, the  same  is  a  constructive  fraud,  prohibited 
by  law,  and  void,  and  the  plaintiff  having  shown 
that  she  is  one  of  the  children  and  heirs-at-law 
of  the  testator,  and  that  the  defendant  has  a  por- 
tion of  the  residue  of  the  estate  of  her  father,  is 
entitled  to  recover  her  proportion  of  the  same  in 
this  suit."  Refused,  (Fifth  assignment  of 
error.) 

The  Court  further  charged  the  jury,  inter  alia^ 
as  follows : — 

"  [She  is,  of  course,  confronted  with  her  own 
writing,  executed  as  in  the  evidence  shown,  after 
due  consideration  and  with  all  the  necessary  for- 
malities.] To  escape  this  obvious  legal  effect, 
she  alleges  it  was  obtained  from  her  by  fVaud  and 
deceit,  and  therefore,  it  is  not  binding. 

**  [Fraud,  when  relied  upon  to  overthrow  a 
written  instrument  like  that  under  consideration, 
must  be  proved,  not  merely  by  such  evidence  as 
in  an  ordinary  case  is  sufficient,  but  to  use  the 
language  of.  the  Supreme  Court,  by  evidence  that 
is  *  clear,  precise,  and  indubitable.'  It  is  not 
enough  that  we  have  n^ason  to  suspect  unfair 
dealing  and  misapprehension.  There  must  be 
actual  fraud  fully  and  clearly  established.] 

<*  [Looking  now   at  all  the  evidence  in  this 
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case,  tbe  Court  is  unable  to  see  therein  enough  to 
justify  a  verdict  for  the  plaintiff.  Certainlj  the 
evidence  is  not  of  that  <  dear,  precise,  and  indu. 
bitable'  kind  required  by  the  law.] 

"  [That  Doctor  White,  in  writing  to  the 
plaintiff,  failed  to  furnish  her  with  legal  opinions 
as  to  her  rights,  or  to  tell  her  the  value  of  the 
residuary  estate,  is  not  enough  to  warrant  the 
Court  and  jury  in  striking  down  the  written 
assignment.] 

"  Doctor  White  was  not  the  executor  of  the 
will,  and  seems  to  have  been  a  stranger  to  the 
plaintiff.  In  his  first  letter  to  her  he  only  under- 
takes and  offers  to  fully  inform  her  in  regard  to 
the  particulars  of  her  father's  death  and  of  his 
will,  and  he  states  to  her  that  if  she  wishes  to 
know  these  things,  she  can  call  on  him,  with  the 
assurance  that  he  will  furnish  her  with  the  infor- 
mation. That  is  all  he  seems  to  have  undertaken 
to  do  for  her  benefit. 

^<  That  he  undertook  to  do  more  for  the  benefit 
of  the  church  with  which  he  is  connected,  and 
of  which  he  is  the  trustee  of  the  charity,  is  quite 
apparent. 

*<  Seemingly,  gentlemen,  he  was  not  aware 
himself  of  the  value  of  the  residuary  estate  until 
in  the  latter  part  of  June,  1881.  The  assign- 
ment bears  date  the  11th  of  the  same  month. 

**  Moreover,  it  is  not  all  clear,  even  if  he  were 
aware  that  the  codicil  might  involve  a  contest, 
provoke  litigation,  that  it  was  either  voidable  or 
void.  That  does  not  appear  from  the  evidence 
in  this  case. 

[**Grentlemen,  for  the  reasons  just  given,  the 
Court  is  constrained  to  instruct  you  to  render  a 
verdict  in  favor  of  the  defendant.]  If  such 
direction  is  wrong  the  case  is  left  in  such  shape 
that  it  can  be  reviewed  by  the  Supreme  Court, 
and  justice  be  ultimately  done  to  the  plaintiff. 

<'  Piaintifi^s  counsel  request  exceptions  to  the 
answer  to  the  point,  and  the  general  charge,  and 
at  their  request  bill  of  exceptions  sealed  for  the 
plaintiff.*' 

Verdict  for  defendant  and  judgment  thereon. 
Whereupon  plaintiff  took  this  writ  assigning  for 
error  the  answer  to  the  above  point  and  the  por- 
tions of  the  charge  included  between  brackets. 

Joihua  DougliUB  and  G,  W.  Haskim  (with 
them  A.  B.  Rxchm(md)y  for  plaintiff  in  error. 

The  plaintiff  cannot  be  precluded  by  an  elec- 
tion by  matter  tit  pai$  made  without  a  full 
knowledge  of  all  the  circumstances  and  of  her 
rights. 

Anderson's  App.,  36  Pa.  476. 
Kreiser's  App.,  69  Id.  194. 

The  conduct  of  defendant  was  a  constructive 
fraud  while  it  may  not  have  originated  in  evil 
design.    This  is  sufficient  to  avoid  the  release. 

Darlington's  App.,  86  Pa.  512. 
Miskey'B  App.,  107  Id.  611. 


Worrell's  App.,  110  Id.  349. 
CaDQingham's  App.,  22  Wbbklt  Nons,  538. 
Bizbee  v.  Kimble,  17  S.  k  R.  298. 
Elbert  v.  O'Neil,  102  Pa.  302. 
Shea's  App.,  121  Id.  302. 

WiUiam  K»  Bole  and  Pearson  Church  (with 
them  James  W,  Smith)  for  defendant  in  error. 

October  7,  1889.  The  Court.  The  sole 
question  for  our  consideration  is  whether  the 
evidence  was  sufficient  to  have  warranted  the 
jury  in  finding  that  the  release,  interposed  as  a 
bar  to  plaintiff's  claim,  was  fraudulently  procured 
and  therefore  void.  If  it  was  wholly  insufficient 
to  justify  such  a  finding,  there  was  no  error  in 
withdrawing  it  from  the  consideration  of  the  jury 
and  directing  a  verdict  for  defendant. 

The  claim  against  the  corporation  defendant 
appears  to  have  originated  as  follows  :  Plaintiff's 
father,  by  the  second  codicil  to  his  will,  executed 
eight  days  before  his  decease,  bequeathed  his  re- 
siduary estate,  amounting  nominally  to  nearly 
$20,000,  to  the  defendant  in  trust  for  charitable 
purposes.  It  is  conceded  that  under  our  statute 
the  bequest,  thus  made  less  than  one  calendar 
month  before  testator's  death,  was  absolutely 
void,  and  plaintiff  as  one  of  his  heirs-at-law  was 
legally  entitled  to  one-third  of  said  residuary  es- 
tate. In  due  course  of  administration  it  would 
have  been  converted  into  money  and  she  would 
have  received  her  share  of  the  proceeds;  but 
about  three  weeks  after  her  father's  death  she 
wka  induced  to  execute  a  paper  releasing  all 
claim  thereto,  and  requesting  the  executor  <<  to 
pay  over  to  the  several  legatees  named  in  the 
will  the  legacies  therein  devised  according  to  the 
terms  therein  expressed,  and  especially  any  bal- 
ance that  may  be  devised  to  the  First  Presbyte- 
rian Church  and  Congregation  of  Meadville,  Pa.," 
the  defendant  in  this  suit.  In  less  than  six 
months  thefeafter  the  executor  assigned  and 
transferred  to  defendant  the  residuary  estate, 
nominally  amounting  to  $19,257,  consisting  of 
mortgages,  judgments,  and  other  evidences  of  in- 
debtedness, the  real  value  of  which  is  said  to  be 
about  $18,000.  •  Afterwards  plaintiff  discovered, 
as  she  alleges,  that  the  release  had  been  fraudu- 
lently procured  from  her  by  Mr.  White,  who  was 
an  officer  and  agent  of  the  corporation  defendant, 
and  thereupon  she  determined  to  insist  on  claim- 
ing her  interest  in  the  residuary  estate.  The  re- 
lease, being  regular  on  its  face,  was  of  course  a 
sufficient  warrant  to  the  executor  for  disposing  of 
the  residuary  estate,  as  he  did,  and  hence  plain- 
tiff had  no  recourse  to  him.  She  then  brought 
this  suit  to  recover  the  value  of  her  interest  in 
the  residuary  estate,  which  came  into  defendant's 
possession  by  virtue  of  the  release  and  assign- 
ment aforesaid. 

Evidence  was  introduced  for  the  purpose  of 
showing  the  invalidity  of  the  release,  but  the 
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learned  Judge  who  presided  at  the  trial  was  of 
opinion  that  it  was  insufficient  to  josUfy  a  verdict 
in  favor  of  the  plaintiff,  and  be  acc^rdinglj 
directed  the  jury  to  And  for  defendant. 

It  is  not  our  purpose  to  refer  in  detail  to  the 
evidence  relied  on  by  plaintiff,  but  a  careful  con* 
sideration  of  it  as  a  whole  has  led  us  to  a  ditier- 
ent  conclusion.  Mr.  A.  McLean  White,  through 
whose  active  agency  the  release  was  procured, 
was  a  trustee  of  the  corporatioti  defendant  and 
secretary  of  the  board  o^'  trustees.  As  the  Con- 
fidential friend  of  the  testator  he  wrote  and  wit- 
nessed the  will,  and  as  appears  by  printed  ex- 
hibit contained  in  defendant's  paper-book  he  was 
present  when  the  will  was  read,  on  the  day  after 
the  funeral,  and  heard  Mr.  Bole,  who  had  been 
general  counsel  for  testator,  announce  that  the 
second  codicil,  containing  the  residuary  bequest 
to  defendant,  was  void  for  want  of  time  between 
the  date  Uiereof  and  the  death  of  testator.  A 
few  days  thereafter,  with  full  knowledge  of  that 
fact  and,  as  he  himself  declares,  knowing  every* 
thing  about  testator's  property  and  how  he  dis- 
posed of  it,  Mr.  White  addressed  a  letter  to 
plaintiff,  in  which  he  volunteered  to  furnish  her 
"  all  the  details  frankly  and  carefully,"  in  rela- 
tion to  her  father's  death  and  the  disposition  he 
made  of  his  property.  He  also  suggested  that 
there  was  some  interest  coming  to  her  on  a  cer- 
tain note  which  he  would  endeavor  to  secure  for 
her,  etc.     The  letter  in  full  is  as  follows : — 

**  Meadville,  Pa.,  May  30,  1881. 
<<  Mrs.  a.  M.  Brooks,  Atlanta,  6a. 

'*  Dear  Madam  :  As  an  intimate  and  confiden- 
tial friend  of  your  father,  having  written  his  will 
and  knowing  everything  about  his  property  and 
how  it  was  disposed  of  by  him,  I  write  to  say  to 
you  that  if  you  desire  to  communicate  with  roe 
in  order  that  you  may  be  fully  informed  in  regard 
to  the  particulars  of  his  death  and  his  will,  you 
can  do  so  with  the  assurance  that  I  will  take 
great  pleasure,  out  of  regard  to  his  memory,  to 
furnish  all  the  details  frankly  and  carefully. 

•'  The  letter  you  wrote  to  him  on  the  16th  in- 
stant did  not  get  into  his  hands,  which  1  am 
sorry  for.  It  is  now  before  me,  and  its  contents 
does  honor  to  you,  which  I  know  would  have 
given  him  unspeakable  pleasure  bad  he  been  per- 
mitted to  see  or  hear  it  read.  He  spoke  of  you 
often  to  me,  and  his  heart  went  out  towards  you 
with  due  paternal  affection.  Mrs.  Bigelow  did 
not  get  here  until  after  he  died.  She  is  now  ill 
at  the  old  home,  but  expects  to  leave  for  the 
East  to-morrow  or  the  day  after." 

<*  Although  your  father  had  himself  settled  his 
bequest  to  you  and  had  jour  receipt  in  full  for 
your  interest  to  his  estate,  yet  I  think  there  is 
some  interest  coming  to  you  on  that  $1000  note, 
which  I  think  the  executors  would  pay  you  by 
my  request.    If  such  is  the  case  and  yon  will 


inform  me,  I  will  use  my  influence  to  secure  what 
balance  of  interest  may  be  yours,  if  you  feel  satis- 
fied that  you  should  have  it.  This  will  be  with- 
out any  expense  to  you. .  What  I  will  do  will  be 
out  of  a  deep  regard  for  the  sense  of  justice  that 
your  father  desired  me  to  maintain,  and  whioh 
for  his  sake  I  will  aid  to  carry  out." 

After  receiving  her  prompt  reply,  he  again 
wrote  June  7,  1881,  giving  a  detailed  account  of 
her  father's  last  illness  and  death,  etc.,  and  then 
referred  to  the  residuary  bequest  to  the  church, 
thus :  **•  He  was  deeply  interested  in  establishing 
a  fund  for  the  poor  of  his  church.  That  troubled 
him  for  a  long  time  how  to  do  it.  He  thought 
at  first  of  making  Mr.  Northam  the  trustee,  but 
when  he  remembered  that  the  church  was  incor- 
porated and  perpetual  in  its  duration^  he  made  it 
his  trustee.  As  he  had  many  bad  debts,  some 
outlawed,  it  is  hard  to  tell  what  the*  remainder 
may  be.  Everything  else  must  be  paid — his 
legacies,  debts,  a  law  suit,  just  begun  against  him 
by  the  Whitmans,  must  be  fought  again,  lawyers' 
fees,  but  if  we  could  get  the  estate  settled  with- 
out delay,  and  thus  save  executors'  and  Court 
fees,  it  would  prove  much  more  than  if  prolonged, 
and  that  brings  me  to  the  business  and  conclusion 
of  this  long  letter." 

**  In  conclusion,  let  me  say  in  regard  to  the 
claims  you  present  ....  The  executor,  Mr. 
Northam,  is  perfectly  willing  to  pay  over  to  you 
everything  that  the  Board  of  Trustees  of  the 
First  Presbyterian  Chui*ch  instructs  him  to  pay, 
which,  of  course,  must  be  deducted  from  what 
your  father  left  the  poor  of  the  church.  With- 
out the  consent  of  the  Board,  however,  he  cannot 
pay  anything  to  you  legally.  I  have  no  doubt  as- 
to  either  of  your  claims  in  equity ;  most  probably 
under  the  will  neither  of  them  could  be  enforced, 
but  I  have  this  assurance  from  a  part  of  the 
Board  of  Trustees — the  secretary  of  which  I  have 
been  for  quite  a  number  of  years— that  having 
written  your  father's  will,  and  being  fully  con- 
versant with  his  desires,  that  if  I  fully  concur  in 
recommendation  to  the  Board  that  this  amount 
shall  be  given  to  you  out  of  the  fund  entrusted  to 
the  church,  and  present  a  paper  from  yon  that 
will  be  satisfactory  to  the  Board,  and  also  to  the 
executor  as  his  voucher  to  be  passed  upon  by  the 
Court  when  he  closes  his  account,  then  I  can  get 
a  resolution  passed  by  the  Board  to  pay  the  $150 
over  to  you,  or  rather  have  Mr.  Northam  do 
so,  for  he  has  one  year  to  settle  his  matters,  and 
I  think  I  can  get  this  fi*om  him  at  once  and  with* 
out  delay." 

^<  I  have,  therefore,  prepared  a  paper  about  like 
that  the  other  heirs  signed,  which  was  done  to 
cheapen  and  expedite  the  settlement  of  the  estate 
so  that  it  might  be  saved  and  not  be  nnnecea- 
sarily  wasted.  Upon  the  return  of  that  paper  to 
me,  I  think  that  within  two  weeks  at  farthest 
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I  will  be  able  to  send  you  a  draft  for  the  wbole 
amount^  or  will  instruct  the  executor  to  do  «o«'' 

<^  I  know  there  will  be  no  exception  taken  to 
jfiKLT  claim  for  interest,  and  I  will  urge  the  other 
to  be  paid.  I  liave  not  the  least  doubt  you  will 
get  both,  but  should  anything  occur  to  prevent  it 
(not  probable),  I  will  return  you  the  paper  at 
once  and  also  your  receipt.  Let  me  add  in  con- 
fidence this:  This  is  because  I  honored  your 
father  and  desire  to  act  justly  towards  all  his 
children.  I  will  write  Lucy's  will  soon.  She 
has  so  requested  me.  I  feel  that  it  is  her  duty 
to  make  her  sisters  her  residuary  legatees.  I 
shall  use  all  my  influence  in  that  direction,  for  I 
believe  your  father  would  desire  it,  and  it  is  just 
in  every  respect.  I  shall  be  the  friend  of  your* 
self  and  Mrs.  Bigelow,  and  anything  you  desire 
to  know  I  will  cheerfully  communicate  it.  The 
paper  inclosed  after  being  dated  and  signed  must 
be  acknowledged  before  a  notary  public  (not  an 
alderman  or  justice).  Please  sign  the  receipt 
also." 

It  is  impossible  to  read  the  letters  above  quoted 
from,  and  consider  them  in  the  light  of  the  evi- 
dence without  coming  to  the  conclusion  that  the 
main,  if  not  the  sole  object  of  the  writer  thereof, 
in  opening  the  correspondence  with  plaintiff  was 
not  to  *'  frankly  and  carefully"  furnish  her  with 
such  information  in  regard  to  the  situation  of  her 
father's  affiurs  as  she  was  most  interested  in  know- 
ing, or  to  assist  her  in  obtaining  from  his  estate 
what  she  was  justly  and  legally  entitled  to,  but 
to  conceal  from  her  the  fact  that  the  residuary 
bequest  was  null  and  void,  and  induce  her  to  act 
upon  the  belief  that  she  had  no  claim  whatever 
on  her  father's  estate  (except,  perhaps,  the  pit- 
tance of  $150,  balance  of  interest,  etc.,  above 
referred  to),  and  thus  by  misrepresentation  of 
facts  and  suppression  of  the  truth  obtained  from 
her,  without  consideration,  the  release  of  her 
vested  interest  in  the  residuary  estate.  These, 
of  course,  were  questions  of  fact  for  the  jury,  and 
should  have  been  submitted  to  them  under  proper 
instructions. 

The  evidence  tends  to  show  that  by  strong 
professions  of  friendship,  and  expressions  of  de- 
sire to  gratuitously  render  her  all  the  assistance 
in  his  power,  even  to  the  extent  of  persuading 
her  sister  Lucy  to  make  her  one  of  her  legatees, 
etc.,  he  invited  and  succeeded  in  establishing, 
between  himself  and  plaintiff,  a  relation  of  trust 
and  confidence  which  he  was  not  at  liberty  to 
abuse,  to  her  prejudice,  by  misrepresentation  of 
facts  or  suppression  of  the  truth  in  relation  to 
her  interest  in  the  estate.  His  assertion  that, 
without  the  assent  of  the  corporation  defendant, 
the  executor  could  not  legally  pay  her  anything, 
not  even  the  $150  that  she  claimed  her  father 
owed  her,  was  not  only  untrue,  but  it  was  tanta- 
mount to  a  declaration  that  the  residuary  bequest 


to  defendant  was  valid  and  binding.  It  is  difii- 
cult  to  understand  how  he  could  have  supposed 
there  was  any  truth  in  either.  But,  whether  he 
so  believed  or  not,  the  evidence  tends  to  show 
that  plaintiff  was  misled  as  to  the  true  situation 
of  her  father's  estate,  and  thereby  induced  to 
execute  the  release  in  question. 

The  defendant  corporation  is  a  mere  volunteer. 
It  gave  no  consideration  for  plaintiff's  share  of 
the  residuary  estate.  The.  release,  it  is  true,  re- 
cites a  pecuniary  consideration  of  $150,  but  that 
represents  the  two  items  claimed  by  plaintiff  as 
due  from  her  father.  On  the  trial  she  offered  to 
prove  in  sur-rebuttal  that  $50  thereof  was  in* 
terest  due  on  the  $1000  note,  and  the  remaining 
$100  waa  money  her  father  owed  her  on  another 
matter.  Defendant's  counsel  waived  the  proof 
by  admitting  the  facts  as  stated  in  the  offer. 
Plaintiff  is  thus  made  to  occupy  the  somewhat 
anomalous  position  of  having  provided  the  pecu* 
niary  consideration  of  her  own  release.  In  point 
of  fact,  the  defendant  gave  no  consideration  for 
the  interest  it  claims  to  withhold  from  plaintiff 
by  virtue  of  her  release.  It  is  a  mere  volunteer 
and  cannot  claim  exemption  from  the  legal  conse-. 
quences  of  its  agent's  acts. 

Without  further  comment  on  the  evidence,  we 
are  of  opinion  that  it  was  proper  for  the  con- 
sideration of  the  jury,  and  should  have  been 
submitted  to  them. 

Judgment  reversed,  and  venire  facias  de  nova 
awarded. 

Opinion  by  STERasTT,  J.  h.  a.  p.  n. 


Jan.  '89,  376.  March  11, 1889* 

Hiestand  v.  WiUiamaon. 

Judgments — Lien  of -^  How  affected  hy  convey'- 
ance  by  judgmeni-dehtor — Estoppel. 

A  sheriff  'a  sale  of  lands  under  a  judgment  obtained 
after  the  execution  of  a  oon^eyanoe  by  the  defendant, 
affects  only  the  interest  remaining  in  the  vendor,  and 
does  not  discharge  prior  liens. 

H.,  being  seised  of  certain  lands  subject  to  liens, 
among  which  was  a  judgment  in  favor  of  W.,  con- 
veyed the  lands  to  his  son  D.,  subject  to  said  liens. 
This  deed  was  duly  recorded.  Subsequently  another 
judgment  in  favor  of  S.  was  entered  against  H.,  and 
execution  issued  thereon,  and  the  land  sold.  W. 
having  issned  a  scire  facias  to  renew  the  lien  of  his 
judgment,  with  notice  to  D.  as  terre-tenant,  D.  filed 
his  affidavit  of  defence  elaiming  that  at  the  time  the 
land  was  sold  he  had  reconveyed  the  property  to  his 
father  H.,  although  the  deed  was  never  recorded,  and 
consequently  when  the  right,  title,  and  interest  of  H. 
upon  the  judgment  in  favor  of  S.  was  sold,  it  divested 
the  Hen  of  W.'s  judgment.  The  Court  entered  judg 
ment  for  want  of  a  sufficient  affidavit  of  defence  : 

HM^  not  to  be  error. 
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It  appeared  that  at  the  sale  on  the  Jadgment  in  faror 
of  S.,  D.  gave  written  notioe  to  the  sheriff  that  the  real 
estate  was  not  the  property  of  U.,  bat  was  owned  hj 
himself,  and  that  he  would  contest  the  title  of  the  pur- 
chaser.   D.  bought  the  laud  at  the  sheriff 's  sale  for 

HM^  that  D.  was  estopped  from  setting  up  the  al- 
leged deed  to  his  father  H.,  whereby  the  sale  on  the 
S.  jadgment  divested  and  discharged  the  lien  of  the 
W.  Jadgment  and  passed  an  absolute  title  to  D. 

Error  to  the  CommoD  Pleas  of  Northampton 
County. 

Scire  facias  sur  judgment  et  quare  ex.  non  and 
to  revive  and  continue  lien  by  Leah  Williamson, 
and  by  her  husband  Greorge  Williamson,  in  right 
of  the  said  Leah,  et  al.^  against  Henry  Hiestand  et 
al,j  defendants,  with  notice  to  Daniel  Hiestand, 
terre-tenant,  an<)  other  terre-tenants  and  occu- 
piers. 

On  motion  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence,  it  appeared  that  Henry 
Hiestand  being  seised  of  two  tracts  of  land  in 
Allen  Township,  Northampton  County — upon 
which  there  were  the  following  liens:  (1)  Sundry 
charges  created  by  the  will  of  his  father  Abraham 
Hiestand,  from  whom  Henry  derived  title ;  (2)  A 
mortgage  in  favor  of  John  T.  Knight,  assigned 
by  mesne  conveyances  to  £.  J.  Fox ;  (3)  The 
judgment  upon  which  the  scire  facias  in  question 
issued — upon  April  9,  1879,  conveyed  the  said 
real  estate  to  his  son  Daniel  for  the  consideration 
of  one  dollar,  subject  to  the  said  charges  and  **  to 
all  nM>rtgage8  and  judgments  now  remaining  a 
lien  on  said  land."  This  deed  was  duly  recorded. 
Subsequently  several  judgments  were  entered 
against  Henry  Hiestand,  one  by  Reuben  Kroch 
and  another  on  October  29,  1883,  by  David 
Schmoyer,  Execution  was  issued  the  same  day 
upon  the  latter.  On  July  9,  1884,  the  sheriff, 
under  the  Schmoyer  execution,  sold  the  real 
estate  for  $100  to  Daniel  Hiestand,  he  having 
prior  to  the  sale  given  written  notice  to  the  sheriff 
not  to  sell  it,  claiming  it  as  his  own,  and  that  he 
would  contest  the  title  with  the  purchaser. 

The  present  scire  facias  was  issued  on  Feb- 
ruary  27,  1884,  with  notice  to  Daniel  Hiestand 
as  terre-tenant.  Thereupon  Daniel  Hiestand 
filed  bis  affidavit  of  defence  claiming  that  on 
November  6,  1883,  he  had  by  deed  reconveyed 
the  real  estate  to  his  father,  which  deed,  how- 
ever was  never  recorded ;  that  the  title  to  the 
land  when  sold  was,  therefore,  in  Henry  Hie- 
stand, and  the  lien  of  the  judgment  upon  which 
the  scire  facias  issued  was  divested ;  and  further, 
that  the  amount  of  the  judgment  had  been  greatly 
reduced  by  several  payments  below  that  claimed 
in  the  affidavit  of  claim.  The  plaintiffs  claimed 
that  they  had  in  their  judgment  at  the  time  of  the 
sheriff's  sale  a  lien  against  an  entirely  different 
title  of  said  defendant  in  said  real  estate  from 
that  which  was  sold  by  the  sheriff,  and  that  their 


lien  was  not  divested  or  discharged  by  said 
sheriff's  sale. 

The  Court  entered  judgment  for  want  of  a  saf- 
ficient  affidavit  of  defence,  Schuyler,  P.  J., 
filing  the  following  opinion : — 

**  From  the  affidavits  of  claim  and  defence  we 
glean  the  following  facts  :  The  judgment  sought  to 
be  revived  was  entered  March  3, 1879,  and  became 
a  second  lien  upon  the  real  estate  of  the  defendant, 
the  first  lien  being  a  mortgage.  On  April  9, 
1879,  the  defendant  conveyed  his  real  estate  to 
his  son  Daniel  for  the  consideration  of  $1,  subject 
of  course  to  the  liens  against  it.  On  October  !^9, 
1883,  one  Daniel  Schmoyer  obtained  judgment 
against  the  defendant  Henry  Hiestand  and  on  the 
same  day  issued  execution.     On   November  6, 

1883,  Daniel  Hiestand  for  the  consideration  of 
$1  and  subject  to  liens,  reconveyed  the  real  estate 
to  his  father.  On  July  9,  1884,  the  sheriff,  under 
the  Schmoyer  execution,  sold  the  real  estate  for 
$100,  Daniel  Hiestand  for  the  second  time  be- 
coming the  purchaser.  Prior  to  the  sale  Daniel 
gave  to  the  sheriff  written  notice  not  to  sell  the 
real  estate,  claiming  it  as  his  own  and  threatened 
that  he  would  contest  the  title  with  the  purchaser. 
The  present  scire  facias  was  issued  February  27, 

1884,  and  notice  having  been  served  on  Daniel  as 
terre-tenant,  he  is  here  single  handed  resisting 
the  revival  of  the  judgment  as  against  himself  on 
the  theory  that  the  lien  of  the  judgment  had  been 
discharged  by  the  sheriff's  sale.  At  the  time  of 
the  sheriff's  sale  the  deed  from  Henry  Hiestand 
to  his  son  had  been  recorded,  but  the  deed  recon- 
veying  the  property  was  never  recorded. 

<<  The  rule  that  a  judicial  sale  divested  all  liens 
is  a  creation  of  the  Courts  and  of  ancient  estab- 
lishment, but  it  is  not  of  universal  application* 
Special  cases  require  special  adaptation  of  it. 
(Fisher's  Appeal,  33  Pa.  St.  295.)  In  that  case 
it  was  held  that  a  sheriff's  sale  of  lands  under  a 
judgment  obtained  after  the  execution  of  a  con- 
veyance by  the  defendant,  which  is  fraudulent  as 
to  creditors,  does  not  discharge  prior  liens.  The 
ground  of  the  decision  was  fraud.  [Here  too  we 
have  fraud  most  palpable.  The  claim  made  to 
the  sheriff  by  Daniel,  that  the  property  belonged 
to  him  was  a  shameless  falsehood.  Moreover  it 
was  a  falsehood  that  was  well  calculated  to  de- 
ceive, because  the  deed  to  Daniel  from  his  father 
had  been  carefully  placed  on  record,  whereas  the 
deed  from  Daniel  back  to  his  father  had  been  just 
as  carefully  withheld  from  record.  That  the  claim 
did  deceive  is  a  fair  inference  from  the  fact  that 
the  real  estate  was  struck  down  to  Daniel  for  a 
sum,  which  was  barely  sufficient  to  pay  the  costs 
indorsed  on  the  execution.]  [Fortunately  for  the 
cause  of  justice  the  time  when  such  trickery  as 
this  could  successfully  shield  itself  behind  a  tech- 
nical rule  has  long  since  passed.]  [The  fact  of 
the  claim  and  notice  to  the  sheriff  is  taken  fh)m 
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an  averment  in  the  affidavit  of  claim,  which  is 
not  denied  by  the  affidavit  of  defence.  The  aver- 
ment is  necessarily  involved  in  the  plaintiff  case 
and  being  undenied,  it  must  be  taken  asadmitted.] 
(Bank  r.  Thayer,  2  W.  &  S.  443 ;  Montour  Iron 
Co.  r.  Coleman,  31  Pa.  82.)" 

Whereupon  the  defendants  took  this  writ  assign- 
ing for  error,  inter  alioj  the  action  of  the  Court 
and  the  portions  of  the  opinion  given  above  in 
brackets. 

William  Fackenthallj  B.  F.  Faclenthall,  and 
John  />.  Stiles  {Harry  G.  Stiles  with  them),  for 
plaintiffs  in  error. 

George  F.  P.  Toung,  for  defendants  in  error. 

October  7,  1889.  The  Coubt.  The  deed  to 
Henry  Hiestand  of  Daniel  Hiestand  was  dated 
April  9,  1879,  and,  for  anything  that  is  shown, 
was  on  that  day  delivered.  The  judgment  of  David 
Schmoyer  r.  Henry  Hiestand  was  not  entered 
until  the  29th  of  October,  1883,  which  was  four 
years,  six  months,  and  more  after  Henry  Hiestand 
had  parted  with  his  title.  If  the  sale  and  con- 
veyance were  in  good  faith,  the  judgment  was  not 
a  lien  upon  the  lands  in  question.  If  the  trans- 
action was  fraudulent,  the  sale  would  seem  to  be 
a  means  of  vesting  in  the  purchaser  the  right 
which  the  creditors  had  to  avoid  the  conveyance ; 
it  would  not  affect  prior  liens  except  such  as  were 
entered  after  the  date  of  the  fraudulent  deed.  In 
this  instance,  if  we  leave  out  of  view  altogether 
the  effect  of  the  deed  of  November  6,  1888,  the 
sheriff's  sale  on  the  execution  of  Schmoyer  dis- 
charged the  Kroch  and  Schmoyer  judgments. 
These  judgments  were  liens  upon  such  interest 
only  as  Henry  had  in  the  land,  for  his  creditors, 
after  he  had  delivered  his  deed  to  Daniel  Hiestand. 
If  that  conveyance  was  honajide^  he  had  no  title 
whatever  remaining  ;  if  not,  his  creditors  affected 
by  the  fraud  had  a  right  to  resort  in  this  form  to 
the  land  for  payment  of  their  debt.  The  title 
conveyed  by  the  sale  was  conditioned,  therefore, 
upon  the  existence  of  fraud,  and  such  a  sale  would 
not  discharge  the  liens  against  the  absolute  title. 

As  this  Court  said  in  Fisher's  Appeal  (33  Pa. 
294),  one  set  of  creditors  cannot  raise  a  ckmor 
of  fraud  which  would  discharge  the  liens  of  others 
against  the  absolute  and  indefeasible  estate.  To 
this  effect,  also,  are  Byrod's  Appeal  (31  Pa.  241), 
and  Hoffman's  Appeal  (44  Pa.  95).  It  is  clear, 
then,  if  the  case  rested  here,  that  the  plaintiff 
would  be  entitled  to  revive  this  judgment,  as  not 
only  the  deed  of  April  9, 1879,  but  also  the  sher- 
iff'«  deed  of  18th  of  February,  1884,  was  subject 
to  the  lien  of  the  plaintiffs'  judgment. 

But  it  is  said  that  on  the  6th  of  November, 
1883,  Daniel  Hiestand  reconveyed  the  land  to  his 
father,  Henry  Hiestand,  and,  although  the  deed 
was  not  recorded,  the  subsequent  levy  and  sale  on 
the  Schmoyer  judgment  passed  the  absolute  estate  |  garded 


to  Daniel,  freed  and  discharged  of  this  lien,  and 
subject  only  to  the  liens  created  by  the  will  of 
Abraham  Hiestand,  deceased,  and  the  Fox  mort- 
gage. However  this  might  have  been  under  or- 
dinary circumstances,  it  does  not  lie  in  the  mouth 
of  Daniel  Hiestand,  the  terre  tenant  in  this  case, 
to  say  so.  He  attended  the  sheriff's  sale  in 
person  and  gave  explicit  and  plear  notice  that  his 
father,  Heury  Hiestand,  had  no  interest  in  the 
property,  but  that  he,  Daniel  Hiestand,  was  the 
owner  thereof,  by  virtue  of  the  deed  of  the  9th  of 
April,  1879.  This  was  a  wilfnl  and  deliberate 
falsehood,  for  he  could  not  have  been  ignorant  of 
the  fact,  that  only  three  months  before  he  had  de- 
livered a  deed  to  his  father  reconveying  the  abso- 
lute estate ;  an  act  so  deliberate  oonld  not,  in  so 
short  a  time,  have  escaped  his  memory.  The 
notice  was  calculated  to  deceive,  and  was,  doubt- 
less, so  intended.  That  the  plaintiffs  acted  upon 
it  is  plain,  for  that  fact  is  set  out  in  the  affidavit 
of  claim  as  the  ground  of  their  recovery.  The 
theory  of  their  case  was  and  is  that,  nnder  the 
rule  of  the  case  cited,  they  had  '<  a  lien  against 
an  entirely  different  title  of  the  defendant  in  said 
real  estate  from  that  on  which  it  was  sold  by  the 
said  sheriff,  and  that  their  lien  was  not  divested 
or  discharged  by  the  sheriff  ^s  sale."  The  notice 
at  the  sale  is  wholly  inconsistent  with  the  evi- 
dence he  now  proposes  to  give,  and  as  the  plain- 
tiffs appear  to  have  acted  upon  the  notice,  he  will 
not  now  be  allowed  to  set  up  the  deed  to  their 
injury  ;  having  deliberately  asserted  a  falsehood 
to  their  injury,  he  will  not  now  be  heard  to  assert 
the  truth.  If  it  be  true  that  the  judgment  was 
entered  in  a  sum  too  large,  that  is  the  fault  of  the 
affiants.  They  should  have  set  out  in  their  affi- 
davits, with  a  reasonable  degree  of  particularity, 
how  and  when  the  payments  were  made.  If  any 
injustice  has  been  done  in  this  respect,  they  may, 
perhaps,  have  relief  in  another  form. 

The  judgment  is  affirmed. 

Opinion  by  Clark,  J.  8.  h.  t. 


Jan.  '89, 164. 


Warfel  v.  Knott. 


May  22, 1889. 


Rules  of  the  Supreme  Court — Assignments  of 
error — Articles  of  agreement  to  convey —  When 
admissible  in  evidence — Deeds  and  conveyances 
'^Afetes  and  bounds  therein — How  ascertained. 

Assignments  of  error  shoald  embody  In  each  case  the 
bill  of  exceptions  on  which  they  rest,  so  that  the  qaes- 
tion  raised  may  come  to  the  Sapreme  Conrt  as  it  was 
presented  in  the  Court  below.  If  an  assignment  of 
error  oontains  nether  the  offer,  the  objection,  nor  the 
ruling  of  the  Goart  below  it  is  not  in  accordance  with 
the  rales  of  Uie  Sapreme  Court,  and  may  be  disre- 
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Whe^  exception  has  not  been  taken  to  the  admission 
of  any  evidence  at  the  time  it  is  oflSBred,  it  ia  too  Imte  to 
do  so  before  the  Sapreme  Court. 

Where  there  is  an  ambiguity  in  a  deed  of  oonrey* 
ance  the  articles  of  agreement  to  convey  are  admissible 
for  the  purpose  of  arriving  at  a  correct  ondentandiog 
of  the  deed. 

In  an  action  of  trespass  qttare  danmum  frtgit  betwe^ti 
A.  and  B.  there  was  a  question  as  to  the  boundary 
line  between  their  respective  properties.  It  appeared 
that  A.  who  owned  both  properties  had  entered  into 
articles  of  agreement  to  convey  one  of  them  to  G.  from 
whom  B.  claimed.  Subsequently  a  deed  was  executed 
and  delivered  by  A.  to  C.  The  deed  contained  nothing 
from  which  the  point  of  beginning  in  marking  Its 
courses  might  be  asoertained.  The  Court  admitted  in 
evidence  a  portion  of  the  articles  of  agreement  for  the 
purpose  of  fixing  this  starting  point  : 

Hddy  not  to  be  error. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Trespass  vi  et  armis^  quare  cf ausum  fre^'ij  hy 
A.  K,  Warfel  against  Henry  Knott. 

On  the  trial,  before  Livingston,  P.  J.,  the 
facts  appeared,  as  set  forth  in  the  portion  of  the 
charge  of  the  Court  given  below. 

The  defendant  oflered  in  evidence  articles  of 
agreement  lo  convey,  between  himself  and  one 
Alexander  M.  Wilson,  of  the  premises  in  dispute. 
Objected  to.  Objection  overruled,-  and  so  much 
of  the  agreement  admitted  as  follows  :  **  Adjoining 
the  properties  of  the  said  Knott,  except  four  inches 
of  the  two  feet  four  inch  alley,  consisting  of 
twenty-two  feet  front,  strict  measure."  (First 
and  second  assignments  of  error.) 

The  plaintiff  on  the  trial  did  not  except  to  the 
rejection  of  the  rest  of  the  articles  of  agreement 
upon  the  admission  of  the  above  portion,  but  he 
afterwards  assigned  for  error  the  not  admitting  in 
evidence  so  much  of  the  agreement  to  convey  as 
appears  therein,  vie:  <*The  said  Wilson  shall 
have  the  right  of  the  four  inches,  fenced  in  with 
said  private  alley,  as  long  as  the  said  Knott  does 
not  build  or  sell  the  ground  adjoining."  (Third 
assignment  of  error.) 

The  plaintiff  submitted,  inter  cUia,  the  follow- 
ing points  * — 

(2)  If  the  jury  believe  that  the  defendant  has 
got  his  four  inches,  as  reserved  in  his  deed,  then 
he  has  all  he  is  entitled  to,  and  any  encroachment 
by  him  is  a  trespass,  and  the  plaintiff  is  entitled 
to  recover.  Answer.  If  the  defendant  has  all 
he  reserved  (and  as  he  reserved  of  the  alley  of  2 
feet  4  inches),  he  has  all  he  is  entitled  to,  and  if  he 
trespassed  beyond  that  on  land  of  Warfel,  plaintiff 
is  entitled  to  recover.  (Fourth  assignment  of 
error.) 

(3)  To  ascertain  a  given  point  in  the  descrip- 
tion of  real  estate,  designated  by  deed  as  the  point 
of  beginning,  the  starting  point  named  in  the  deed 
must  be  accepted,  and  not  any  other  point.     An* 


8wer.  This  is  correct,  where  a  starting  paint  ia 
named  or  specified  in  the  deed.  (Fifth  assign* 
ment  of  error.) 

(4)  The  deed  from  Knott  to  Wilson,  and  from 
Wilson  to  Warfel,  both  having  named  the  north 
line  of  the  alley  as  the  starting  point,  the  same 
must  be  accepted  as  such.  Answtr.  This  is  re- 
fused, as  neither  deed  before  us  fixes  the  north 
lint  of  the  alley,,  or  any  point  upon  it,  as  the 
starting  point.     (Sixth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  aliay  as  fol- 
lows : — 

*<  It  appears  that  in  1871  Knott,  the  defendant^ 
owned  a  lot  or  piece  of  ground  in  the  city  of  Lan- 
caster, extending  from  the  Reading  Road  to 
North  Queen  Street,  along  North  Queen  Street, 
and  along  the  Reading  Road  and  Christian 
Street. 

**He  built  on  this  lot,  in  1871,  two  houses 
together — twin  houses— having  between  theooi  a 
9-inch  division  wall,  into  which  the  joists  and 
supports  of  each  entered.  In  July  or  August, 
1871,  he  made  a  contract  with  Wilson  for  the 
sale  of  the  north  house,  the  deed  to  be  made  in 
December,  1871. 

[«*  On  the  north  side  he  had  a  fence,  and  had  an 
alley  way  2  feet  4  inches  wide. 

"  In  his  written  agreement  he  contracted  to 
sell  Wilson  that  house  and  the  lot,  excepting  4 
inches  from  the  2  feet  4  inch  alley,  making  22 
feet  strict  measure.] 

*<The  deed  was  made  and  delivered;  it  speci- 
fies the  quantity  conveyed  as  22  feet  front  on 
North  Queen  Street,  etc.  In  it  there  is  a  reser- 
vation of  the  4  inches  of  ground  included  in  the 
private  alley,  and  the  fence,  with  the  right  to 
remove  it. 

"  Mr.  Wilson  afterwards  sold  to  Mr.  Warfel, 
the  plaintiff,  the  same  property.  Of  course,  he 
could  not  sell  and  make  title  to  mok^  than  he 
owned. 

"  After  Warfel  moved  in  and  took  possession 
of  the  property  he  purchased  of  Wilson,  Knott 
removed  the  fence,  and  cut  off  the  four  inches  re- 
served. This  was  done  by  the  city  regulator  to 
lay  out  the  line  on  which  the  fence  was  to  be 
built.  The  regulator  gave  him  the  line,  drove 
the  stakes,  etc. 

Mr.  Warfel  then  began  to  build  the  fence ;  he 
made  a  line  for  himself,  and  called  a  witness  to 
see  where  it  was  fixed,  and  took  out  the  stakes 
set  by  the  regulator  for  Knott ;  the  trouble  then 
began,  as  you  have  heard. 

^*  The  north  line  became  a  disputed  line,  and 
has  so  continued.  What  did  Knott  sell  to  Wil- 
son, and  Wilson  sell  to  Warfel  ? 

"  The  deeds  specify  the  quantity  conveyed  as  22 
feet  front  on  North  Queen  Street,  from  the  north 
line.  [Where  is  the  north  line  ?  The  deeds  do 
not  state  where  it  is ;  they  give  no  definite  mark, 
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no  pin,  etone,  post,  no  definite  point,  as  deeds 
frequently  do.]  It  appears  from  the  draft,  and 
the  evidence  of  Mr.  Gerhart,  the  engineer,  that 
measuring  from  th€^  middle  wall  between  the 
houses  of  Knott  and  Warfel,  Warfel  has  4  J  inches 
over  the  22  feet,  including  the  alley,  and  that  the 
line  is  5^  inches  south  of  where  the  old  fence 
stood. 

"  In  the  deed  Knott  reserves  four  inches  of  a 
private  alley.  The  deed  does  not  show  how  wide 
the  private  alley  was.  [To  get  the  width  of  the 
private  alley,  we  admitted  the  agreement  be^ 
tween  Knott  and  Wilson,  which  was  produced. 
It  does  not  contradict  the  deed,  but  it  does  show 
and  define  the  width  of  the  alley,  before  the  deed 
was  made,  as  2  feet  4  inches.  They  fixed  the  width 
of  that  private  alley  then  and  there.  Agreed  it 
was  2  feet  4  inches,  and  Knott  reserved  4  inches 
of  the  2  feet  4  inches,  thus  leaving  the  alley  two 
feet  wide ;  that  was  the  alley  Wilson  bought,  and 
he  could  convey  no  more  than  he  bought] 

[*<  Taken  in  that  way,  and  measuring  from  the 
house  north,  would  fix  the  north  line,  and  meas- 
uring from  that  point  south  to  the  middle  of  the 
division  wall  between  Knott  and  Warfel's  houses, 
would  be  two  feet,  but  the  draft  shows  the  alley 
to  be  22  feet  4^  inches  now,  as  Warfel  has  set 
his  fence,  and  makes  his  front,  instead  of  22  feet, 
22  feet  5^  inches,  as  the  fence  now  stands."] 

Verdict  for  defendant,  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  writ,  assigning 
for  error  the  admission  of  the  agreement  as  above 
set  forth,  the  answers  to  the  points,  and  the 
portions  of  the  charge  given  above  in  brackets. 

Philip  D,  Baker y  for  plaintiff  in  error. 

David  McMnUen  {II,  C.  Bruhaker  with  him), 
for  defendant  in  error. 

October  7, 1889*.  The  Couet.  The  contro- 
versy in  this  case  is  over  a  very  narrow  strip  of 
land,  and  the  debatable  ground  covered  by  the 
legal  questions  is  but  little  wider.  The  first, 
second,  and  third  assignments  of  error  are  not  in 
accordance  with  the  rules  of  this  Court.  Neither 
the  offer,  the  objection,  nor  the  ruling  of  the  Court 
below  appears  in  either  of  these  assignments. 
Each  assignment  should  embody  the  bill  of  ex- 
ceptions on  which  it  rests,  so  that  the  question 
raised  may  come  to  us  as  it  was  presented  in  the 
Court  below.  But  notwithstanding  the  disregard 
of  our  rules,  we  have  taken  pains  to  look  over 
the  appendix  and  ascertain  the  ground  of  com- 
plaint, and  we  are  of  opinion  that  it  is  not 
tenable.  The  contract  between  Knott  and  Wil- 
son for  the  lot  in  controversy  was  competent  for 
the  purpose  of  aiding  in  arriving  at  a  correct 
understanding  of  the  description  of  the  same  in 
the  deed  before  the  Court.  Wedo  not  see  why 
any  portion  of  it  was  rejected,  but  the  plaintiff 


in  error  did  not  object  to  such  rejection.  He 
aeems  rather  to  have  asked  it,  and  be  cannot 
now  complain.  The  remaining  assignments  of 
error  are  to  the  answers  to  the  written  points  sub- 
mitted on  the  trial,  and  relate  to  the  proper  mode 
for  ascertaining  the  boundary  line  between  the 
lot  in  controversy  and  the  land  of  Knott  lying 
on  the  north  of  it.  The  deed  from  Knott  to 
Wilson,  as  well  as  that  from  Wilson  to  Warfel, 
dewribed  the  lot  conveyed  as  twenty-two  feet 
wide  on  North  Queen  Street,  and  as  including 
an  alley  on  the  north  side  of  the  house  then  on 
the  lot.  The  alley  is  described  as  having  a 
breadth  of  two  feet  four  inches,*  which  is  reduced 
by  the  deeds  to  two  feet,  the  four  inches  being 
reserved  therefrom.  There  was  no  north  line 
marked  on  the  ground,  and  the  question  wa6  how 
that  line  should  be  located.  The  Court  below 
held  that  the  jury  ought  to  begin  at  the  middle 
of  the  party- wall  between  the  house  on  the  lot 
and  thai  on  the  lot  adjoining  on  the  south,  and 
measure  along  the  line  of  North  Queen  Street 
twenty-two  feet.  This  would  locate  the  corner 
from  which  the  division  line  between  the  parties 
should  start, and  determine  their  respective  rights. 
This  was  clearly  right.  The  party-wall  was  a 
permanent  monument  which  fixed  the  location 
of  the  south  line,  and  the  north  line  was  just 
twenty-two  feet  from  and  parallel  with  it. 
Another  method  would  be  to  measure  from  the 
north  side  of  the  house  just  two  feet,  the  width 
of  the  alley  on  that  side,  and  this  would  fix  the 
north  line  of  the  alley,  which  is  also  the  north 
line  of  the  lot. 

The  evidence  shows  that  both  methods  reach 
the  same  result.  The  Court  instructed  the  jury 
that  if  Knott's  fence  left  Warfel  twenty- two  feet, 
measuring  from  the  middle  of  the  party- wall 
along  North  Queen  Street,  this  was  all  he  had 
shown  title  to  under  his  deed,  and  all  tliat  he 
could  recover  in  this  action.  We  do  not  see  how 
it  was  possible  to  reach  any  other  conclusion. 
The  precise  location  of  the  fence  on  the  north 
side  of  the  alley  at  the  time  of  the  sale  to  Warfel 
was  unimportant,  because  Warfel  did  not  allege 
an  adverse  possession  sufficient  to  give  him  title 
under  the  Statute  of  Limitations,  but  depended 
upon  his  paper  title.  This  was  for  twenty-two 
feet  along  North  Queen  Street,  which  the  jury 
found  to  be  in  his  actual  possession. 

The  judgment  is  affirmed. 

Opinion  by  Williams,  J.  s.  h.  t. 
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Jan.  '89,  350.  May  1,  1889. 

Springfield  Fire  and  Marine  Insurance  Co. 
V.  Brown. 

Insurance — Proofs  of  loss — Reasonable  time  al- 
lowed for  where  no  time  is  fixed — Act  of  June 
27, 1883,  construed. 

Where  no  partionlar  time  is  fixed  in  a  policy  of  in- 
sarance  within  which  proofis  of  loss  shall  be  famished, 
bat  it  provides  that  immediate  notice  should  be  given, 
a  reasonable  time  is  allowed ;  and  what  is  a  reason- 
able time  depends  upon  all  the  cironmstances  of  the 
case,  and  is  a  question  for  the  jury. 

The  Act  of  June  27,  1883  (P.  L.  165),  provides  that 
**  When  any  property  shall  be  destroyed  by  fire  in  this 
Commonwealth,  where  the  same  is  covered  by  policies 
of  insurance,  the  conditions  of  insurance  as  to  the 
notice  of  loss  and  the  furnishing  of  preliminary  proofin 
.  shall  be  deemed  to  have  been  complied  with  if  the 
assured  shall  furnish  the  company  at  its  general  office, 
or  to  the  agent  of  the  company  who  countersigned  the 
policy,  the  notice  of  loss  within  ten  days  from  the  date 
of  the  fire,  and  the  preliminary  proofls  within  twenty 
days  from  the  said  date.'' 

Held,  that  this  Act  was  passed  for  the  protection  of 
the  insured ;  it  avoids  all  controversy  as  to  compli- 
ance with  these  conditions  if  the  insured  gives  notice 
and  furnishes  proof  of  loss  within  the  time  therein 
mentioned;  but  It  does  not  exaot  notice  from  him 
within  that  time. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

'Debt,  bj  C.  H.  Brown  against  the  Springfield 
Fire  and  Marine  Insurance  Company,  upon  a 
policy  of  fire  insurance. 

Upon  the  trial,  before  Wickham,  P.  J.,  of  the 
Thirty-sixth  Judicial  District,  the  substantial 
facts  appeared  to  be  as  follows :  On  January  5, 
lb86,  plaintiff  bought  out  the  stock  of  country 
merchandise  of  one  Spear,  and  on  June  1 1  pro 
cured  from  the  defendant  a  policy  of  insurance 
for  $500  on  his  stock  and  household  goods.  On 
September  11, 1886,  a  fire  took  place,  and  nearly 
all  the  property  was  destroyed.  The  plaintifi* 
notified  the  company  of  the  fire,  and  on  Septem- 
ber 13  their  agent  ciUled  to  adjust  the  claim,  who 
required  the  plaintiff  to  get  duplicate  bills  and 
account  of  his  purchases  from  Spear,  and  also  a 
sworn  statement  from  him.  Plaintiff  testified 
that  the  agent  then  refused  to  settle  on  that  basis, 
and  told  him  that  he  would  send  him  blanks  to  fili 
out,  but  that  he  never  did  so,  but  sent  him  writ- 
ten notice  on  October  5  that  he  must  make  out 
his  proofs  in  due  form.  The  forms  not  being  sent, 
plaintiff  made  out  proofs  showing  his  lo6s,  and 
sent  them  to  the  company.  Several  efforts  wer» 
made  to  settle  the  case,  but  they  were  unsuccess- 
ful, and  finally,  on  March  14,  1887,  this  suit  was 
brought. 

The  policy  of  iosuranoe  proyided,  inter  aliOf 
as  follows:— 


In  case  of  loss,  the  assured  shall  give  immediate 
notice  thereof,  and  shall  render  to  the  company  a  par- 
ticular account  of  said  loss  under  oath,  stating  the 
time,  origin,  and  cironmstances  of  the  fire. 

Defendant's  agent  denied  that  he  had  promised 
to  send  bUnks,  and  testified  that  be  had  done 
everything  in  his  power  to  adjust  the  loss,  and 
finally  notified  him  that  he  must  make  out  proofs 
of  loss  in  aocordanoe  with  tlie  requirement  of  the 
policy. 

Defendant  requested  the  Court  to  charge,  inter 
alia^  as  follows  u— 

(1)  The  policy  in  this  case  requiring,  amongst 
other  things,  that  the  particular  account  of  the 
loss  shall  give  the  whole  value  and  ownership  of 
the  property,  and  the  amount  of  loss  and  damage 
to  it,  the  proofs  of  loss  in  this  case  do  not  contain 
any  statement  of  the  whole  yalue  and  ownership 
of  the  property  insured,  and  in  this  respect  are 
defective.  Such  defect  has  not  been  lawfully 
waived,  and  hence  the  condition  precedent  to 
plaintiff's  right  to  maintain  his  action  has  not 
been  complied  with,  and  therefore  the  verdiot 
must  be  for  tlie  defendant. 

Answer^  The  Court  cannot  affirm  this  point, 
as  it  assumes  facts  contrary  to  the  evidence.  In 
the  body  of  the  paper  constituting  the  principal 
part  of  the  proofs  of  loss,  it  is  expressly  stated 
that  the  schedule  marked  <*A"  contains  a  detailed 
statement  of  both  the  value  and  loss.  Construing 
both  papers  together,  and  in  a  fair  and  reasonable 
manner,  I  think  they  give  the  defendant  as  much 
information  as  the  policy  requires  to  be  furnished. 
It  is  true  that  on  the  margin  of  the  schedule  we 
find  the  words  <*  loss  and  damages,"  but  referring 
to  the  principal  paper  we  are  told  the  figures  in 
the  schedule  really  refer  to  both  value  and  loss. 
Moreover,  if  this  were  left  a  little  doubtful,  the 
proofs  say  that  *<  any  other  information  that  may 
be  required  will  be  furnished  on  call,  and  con- 
sidered a  portion  of  these  proofs."  So  far  as  the 
evidence  shows,  no  call  was  made  for  any  further 
information,  nor  complaint  or  objection  made  by 
the  defendants  to  the  form  or  sufiictency  of  the 
proofs  actually  furnished.  (First  assignment  of 
error.) 

(2)  Precedent  to  plaintiff's  right  to  maintain 
an  action  on  the  policy  for  loss  and  damages  by 
fire,  he  must  have  given  forthwith  notice  thereof 
to  the  defendant  company,  and  must  have  deliv« 
ered  in  as  soon  as  possible  thereafter,  under  oath 
or  affirmation,  a  particular  account  of  the  loss  and 
damages,  together  with  a  statement  of  hia  otlier 
insurances,  and  also  have  produced  to  the  com- 
pany satisfactory  proof  thereof,  as  required  by 
condition  of  the  policy.  Answer.  This  point  is 
refused.     (Second  assignment  of  error.) 

(3)  According  to  plaintiff's  own  testimony 
that  from  the  5th  or  1 1th  of  October,  1886,  to  the 
15th  of  December,  1886,  he  did  not  furnish  to 
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the  defendanl  company  a  particular  ^atement  or 
accoant  of  his  loss  and  damage  as  required  by 
condition  of  the  f>olicy,  and  such  neglect  to  fur- 
nish such  preliiniiiary  proofs  is  a  non-compliance 
with  the  terms  of  the  policy,  and  is  latal  to 
Itlaintiff's  right  to  maintain  this  actkvn,  and  the 
verdict  mast  be  for  defendant.  Answer.  This 
point  is  refused.    (Third  assignment  of  error.) 

(4)  Under  testimony  of  plaintiff  himself,  as  to 
the  occurrences  and  negotiations  between  plaintiff* 
and  defendant,  there  has  been  no  lawful  waiver 
of  the  requirements  of  the  policy,  that  the  pre- 
liminary proofs  under  the  conditions  be  delivered 
unto  the  company  before  his  right  of  action  ac- 
crued, and  the  condition  precedent  to  plaintiff's 
right  to  recover  has  failed,  and  the  verdict  must 
be  for  the  defendant.  Answer.  This  point  is  re- 
fused.    (Fourth  assignment  of  error.) 

(5)  The  Act  of  Assembly  of  27  June,  1883 
(P.  L.  165),  has  fixed  the  limit  of  time  as  ten 
days  from  the  date  of  the  tire  within  which  the 
insured  may  give  not-ice  of  loss,  and  twenty  days 
from  said  date  within  which  the  insured  shall 
furnish  preliminary  proofs  of  bis  loss  ;  and,  there- 
fore, any  furnishing  of  preliminary  proofs  after 
twenty  days  from  the  date  of  the  fire  is  unreason- 
able, and,  therefore,  the  plaintiff*,  under  the  evi- 
dence in  this  case,  cannot  recover,  in  this  suit, 
unless  such  furnishing  of  proof  has  been  expressly 
or  impliedly  waived  by  the  defendant  in  a  lawful 
manner,  and  of  which  there  is  no  evidence  in 
this  case.  Answer.  This  point  is  refused.  (Fifth 
assiji^ment  of  error.) 

(6)  The  fire  having  occurred  September  11, 
1886,  and  the  prv*liminary  proofs  not  having  been 
furnislied  until  December  15,  1886,  this  delay  is 
unreasonable,  unlawful,  and  unwarranted  by  the 
terms  of  the  policy,  and  is  a  bar  to  plaintifPs  re- 
covery in  this  suit.  Answer,  This  point  is  re- 
fused.    (Sixth  assignment  of  error.) 

(10)  Under  the  law  and  the  evidence  in  this 
case  the  plaintiff*  is  not  entitled  to  recover,  and  the 
verdict  must  be  for  the  defendant.  Answer.  This 
point  is  refused.     (Seventh  assignment  of  error.) 

(12)  The  policy  providing  as  follows  :  *' And 
it  is  expressly  covenanted  by  the  parties  hereto 
that  no  ofilcer,  agent,  or  representative  of  this 
oom|)iMiy  shall  be  held  to  have  waived  any  of  the 
terms  and  conditions  of  the  policy,  unless  such 
waiver  shall  be  indorsed  hereon  in  writing;"  and 
there  being  no  such  indorsement  on  the  policy, 
there  is  no  evidence  in  this  case  from  which  the 
jury  can  find  a  waiver  of  the  condition  requiring 
proofs  of  loss  to  be  furnished  within  a  reasonable 
time,  and  said  proofs  not  having  been  famished 
within  such  reawnable  time,  the  verdict  must  be 
for  the  defendant.  Answer.  I  cannot  afftrm  this 
point,  and  thus  take  the  decision  of  the  case  out 
of  the  bands  of  the  jury.  (Eighth  assignni^t  of 
enron)     •  — 


The  Court  charged  the  jury,  inter  a/tVi,  as  fol- 
lows : — 

"  A  waiver  may  be  inferred  from  the  fact,  if 
it  be  a  fact,  that  the  insured  went  on  to  adjust 
the  loss,  negotiated  for  its  payment,  without  de- 
manding formal  proofs,  or  complaining  that  they 
were  not  furnished.  Having  in  this  way  lulled 
the  assured  into  a  feeling  of  security,  the  insurer 
cannot  then  turn  upon  him  when  it.  is  too  late  to 
comply  with  the  condition,  and  for  the  first  time 
set  up  the  delay  as  a  defence.  In  the  present 
case  I  feel  ^t^b  to  say  that  there  is^  in  my  opinion, 
considerable  evidence  tending  to  show  a  waiver 
on  the  part  of  the  defendant  of  the  condition 
'spoken  of.  Nerertheless,  you  must  decide  this 
question  for  yourselves,  looking  at  all  the  evi- 
dence offered  on  both  sides."  .  .  .  ♦'The  Spring- 
field Insurance  Company,  whose  case  we  are  now 
considering,  contends  that  the  proofs  of  loss  ac- 
tually furnished  came  too  late  and  are  insufficient. 
Under  all  the  circumstances  of  this  case,  I  cannot 
instruct  you  as  a  matter  of  law  that  this  position 
is  correct.  In  the  opinion  of  the  Court,  the  proofs 
having  been  received  without  objeetion  are  suffi- 
cient, in  tlie  particulars  especially  complained  of,  ' 
and  as  to  the  alleged  unreasonable  delay  in  fur- 
nishing them,  that  is  a  matter  for  you  to  consider 
and  decide  in  the  light  of  all  the  evidence.  No 
particular  time  is  fixed -in  this  policy  for  handing 
in  the  proofs  of  loss.  The  law,  however,  requires 
that  it  shall  be  done  within  a  reasonable  time. 
What  is  a  reasonable  time,  in  this  case,  is  a 
matter  for  you  to  decide." 

Verdict  for  plaintiff  for  $1116.25,  and  judg- 
ment thereon.  Defendant  took  this  writ,  as- 
signing for  error  the  answers  to  the  points  and 
the  portions  of  the  charge  above  quoted. 

Peanon  Ghnreh,  for  plaintiff*  in  error. 

George  F.  Davenport^  for  defendant  in  error. 

October  7,  1889.  Tdb  Court.  The  real 
question  in  this  case  is  whether  the  proofs  of  loss 
were  furnished  in  time.  The  contract  of  insur- 
ance provides  that  ^  in  case  of  loss  the  assured 
shall  give  immediate  notice  thereof,  and  shall 
render  to  the  company  a  particular  account  of 
said  loss  under  oath,  stating  the  time,  origin,  and 
circumstances  of  the  fire.'*  The  loss  occurred 
on  the  11th  of  September,  1886,  and  the  proofs 
were  famished  on  the  15th  of  December  follow- 
ing. Where  no  time  is  fixed  by  the  policy  within 
which  the  proofs  of  loss  shall  be  famished,  a 
reasonable  time  is  allowed.  What  is  a  reatonable 
time  depends  on  the  circumstances.  In  the 
jMhesent  case  the  question  was  referred  to  the  jury 
with  the  instruction  that  if  the  proofs  of  loss  were 
not  furnished  in  a  reasonable  time  after  the  fire 
there  could  be  no  recovery. 

The  ooatention  of  the  plaintiff  in  error  is  that 
tbii  was  a  question  for  the  Court)  and  it  is  urged 
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in  support  of  it  that  a  proper  oonstnicton  of  tbe 
Act  of  June  87,  1883  (P.  L.  165),  requires  tbe 
assured  to  furnish  the  preliminary  proofs  of  loss 
within  twenty  days  from  its  occurrence,  and  that 
upon  the  whole  evidence  a  case  of  unauthorized 
and  unreasonable  ^elay  in  making  tbe  proofs  is 
presented.  The  Act  of  June  27,  1^88,  provides 
that  **  the  conditions  of  insurance  as  to  the  notioa 
of  toss  4uid  the  furnishing  of  preliminary  proofs, 
shall  be  deemed  to  have  been  complied  with,  if  the 
assured  •  •  .  •  shall  furnish  to  the  company  at  its 
general  office,  or  to  the  agent  of  the  company  who 
countersigned  the  policy  or  policies  of  insurance, 
the  notice  of  loss  within  ten  dajrs  from  the  date 
of  the  fire,  and  tbe  preliminary  proofs  witbin 
twenty  days  from  said  date."  It  is  an  Act  for 
the  protection  of  persons  sustaining  loss  of  pro- 
perty by  firo  whero  the  same  is  covered  by  con- 
tracts of  indemnity  by  firo  insurance  companies, 
and  it  is  so  entitled.  It  avoids  all  controversy 
as  to  compliance  with  these  conditions  if  the 
assured  gives  notice  and  furnishes  proofs  of  the 
loss  within  the  time  tberoin  mentioned,  but  it 
does  not  exact  firom  him  the  notiee  or.proofs 
within  that  time.  It  may  aid,  but  it  cannot  em- 
barrass him,  in  the  enforcem^it  of  bis  claim. 

Whether  the  proofs  wero  furnished  in  a  rea- 
sonable time  is  to  be  ascertained  from  the  cir- 
cumstances developed  by.  the  evidence,  from  the 
conduct  of  the  insurers  and  tbe  insured,  and 
from  their  negotiations,  and  what  passed  between 
them  respecting  the  loss,  and  the  time  and  man« 
ner  of  proving  it.  When  the  facts  and  circum- 
stances are  not  clearly  established,  and  the 
evidence  as  to  them  is  conflicting,  the  case  is  for 
the  jury  under  proper  instructions  as  to  the  law 
governing  it.  (Insurance  Co.  r.  Davis,  98  Pa. 
280 ;  Insurance  Co.  v.  Haxen,  110  Id.  530.) 

In  the  present  case,  if  the  evidence  produced 
by  the  assured  is  credited  there  was  an  honest 
effi>rt  on  his  part  to  comply  with  the  direotions 
of  the  company  ia  everything  relating  to  the 
proof  and  settlement  of  his  loss.  It  shows  that 
eonsiderable  time  was  necessarily  occupied  in 
procuring  duplicate  bills  and  accounts  o^'  his  pur- 
chases, and  otber  data  as  required  by  the  company, 
and  in  obtaining  tbe  sworn  statements  of  Spear  in 
pursuance  of  the  agreement  d  October  4 ;  that  in 
the  latter  part. of  November  the  insurers  refused 
to  a4just  the  loss  on  tbe  basis  before  agreed  upon^ 
directed  bim  to  make  formal  proofs,  and  premised 
to  send  him* blanks  for  the  pvrpose^  but  did  not, 
and  that  after  the  ppoofs  were  fiirnished  no  ob- 
jection was  made  to  the  delay  in  sending  them. 
^  We  thiuk  tbe  question,  whether  tbe  proofs  e£ 
loss  wero  furnished  in  a  reasonable  time,  was  pro- 
perly referred  .to  the  jury,  and  that  it  was.  cor-t 
reetly  answered  by  the  verdict. 

Judgment  affirmed. 

Opioion  by  McCoLLUHtf  J.   .     w«:X.s.jr, 

[See  next  case.] 


Jan.  '89, 849.  Haj  1, 1889. 

National  Insurance  Co.  v.  Brown. 

Imurance —  Waiver  of  defence — BstoppeL 

A  pitivisloD  in  ft  policy  of  insnranos,  that  "  no  suit 
or  aetioo  agftinst  this  oompany  for  the  reooverj  of  a 
claim,  shall  bo  sustainable  in  any  Court  of  law  or 
chantwry,  unless  suoh  suit  or  action  sliall  be  cam* 
menced  within  six  months  next  after  the  loss  shall 
oconr ;  bat  snoh  lapse  of  time  shall  be  taken  and 
deemed  as  oodoIosIto  erfdenoe  against  the  ralidity  of 
snoh  olaim,  any  statate  of  limitation  to  the  oontrary 
notwithstanding/'  maj  be  deC»ated  by  oondnot  vhich 
oonstitatee  an  estoppel  or  a  waiver  to  inter|K>se  this 
limitation  as  a  defence,  but  there  most  be  evidence  of 
oondnot  from  wbioh  an  intention  to  waive  it  can  be 
fairly  inferred  and  of  an  aot,  which,  in  equity,  ought 
to  estop  the  oonpany  (torn  setting  up  this  defence. 

In  the  present  ease  suit  was  begun  after  the  lapse 
of  six  months,  and  the  oompany  filed  an  alldavit  of 
defence,  in  which  they  failed  to  mention  specifically 
this  defence,  bat  reserved  the  right  to  make  farther 
valid  defences  at  the  trial.  Sabseqnently,  on  the  day 
the  case  came  up  for  trial,  the  company  offered  to 
settle  the  case,  and.  open  failing  toaceompllsh  a  settle, 
ment,  filed  an  additional  plea  that  the  pUintilT  did 
not  bring  his  suit  within  the  time  limited  by  the 
policy  : 

EM,  that  the  defendant  was  not  boand  to  insert  its 
whole  defence  to  the  action  In  the  affidavit  to  prevent 
jndgment,  nor  was  the  offer  to  settle  a  waiver  of  tliis 
technical  defeaoe.  Neither  of  these  matters  were 
sufficient  to  authorise  the  inference  of  a  waiver,  or  to 
create  an  estoppel. 

Coorsin  v.  Penna.  Insnranoe  Ck>.,  46  Pa.  323,  dis- 
tinguished. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Debt,  by  C.  H.  Brown  against  the  National 
Insurance  Company,  to  recover  upon  a  policy  of 
fire  insurance. 

The  facts  of  the  case  are  the  same  as  in  tbe 
preceding  case  of  Springfield  Fire  Insurance 
Company  r.  Brown,  with  whicb  this  case  was 
tried.  The  policy  in  this  case  was  upon  the  same 
property,  and  the  only  material  difference  was  the 
limitation  in  the  policy  of  the  National  Insurance 
Company,  of  the  time  within  wliich  suit  must  be 
brought,  which  was  as  follows  : — 

16.  LiMiTATios  TO  Suits. — No  suit  or  aotion  against 
this  oompany  for  the  recovery  of  a  claim,  shall  be  sas- 
tainable  in  any  Court  of  law  oi*  chancery,  unless  such 
suit  or  aotion  shall  be  commenced  witbin  six  months 
next  after  the  loss  shall  occur ;  but  suoh  lapse  of  time 
shall  be  taken  and  deemed  as  oondasive  evidence 
against  the  validity  of  such  claim,  any  statute  of 
limitation  to  the  oontrary  notwithstanding. 

Defendant  requested  the  Court  to  ohai^ge,  inter 
aUOf  as  follows  :— 

(S)  Acoording  to  plaintiff's  own  testimony, 
that  from  the  5tU  or  1 1th  of  October,  1886,  to  the 
15th  of  Docember,  18^6,  he  did  not  furnisb  to  thi^ 
defendant  oompany  a  particular  statement  oi\ 
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account  of  his  loss  and  damage,  as  required  bj 
condition  No.  11  of  the  policy,  such  neglect  to 
furnish  such  preliminary  proofs  is  a  non-com- 
pliance with  the  terms  of  the  policy,  and  is  fetal 
to  plaintiff's  right  to  maintain  this  action,  and 
the  verdict  must  be  for  defendant.  Answer. 
This  point  is  refused. 

(4)  Under  testimony  of  plaintiff  himself,  as  to 
the  occurrences  and  negotiations  between  plaintiff 
nnd  defendant,  there  has  been  no  lawful  waiver 
of  the  requirements  of  the  policy,  that  the  pre- 
liminary proofs  under  condition  11  be  delivered 
untd  the  company  before  his  right  of  action  ac- 
croed,  and  the  condition  precedent  to  plaintiff's 
right  to  recover  has  failed,  and  the  verdict  must  be 
for  the  defendant.   Answer.  This  point  is  refused. 

(5)  The  Act  of  Assembly  of  June  27,  1883 
(P.  L.  165),  has  fixed  the  limit  of  time  as  ten 
days  from  the  date  of  the  fire  within  which  the 
insured  may  give  notice  of  loss,  and  twenty  days 
from  said  date  within  which  the  insured  shall 
furnish  preliminary  proofs  of  his  loss ;  and,  there- 
fore, any  furnishing  of  preliminary  proofs  after 
twenty  days  from  the  date  of  the  fire  is  unreason- 
able, and,  therefore,  the  plaintiff,  under  the  evi- 
dence in  this  case,  cannot  recover  in  this  suit, 
unless  such  furnishing  of  proof  has  been  expressly 
or  impliedly  waived  by  the  defendant  in  a  lawful 
manner,  and  of  which  there  is  no  evidence  in  this 
case.     Answer.  This  point  is  refused. 

(6)  The  firing  having  occurred  September  11, 
1886,  and  the  preliminary  proofs  not  having  been 
furnished  until  15th  December,  1886,  this  delay  is 
unreasonable,  unlawful,  and  unwarranted  by  the 
terms  of  the  policy,  and  is  a  bar  to  plaintiff's  re- 
covery in  this  suit.  Answer.  This  point  is 
refused. 

(7)  The  condition  in  the  policy  requiring  suit 
to  be  brought  within  six  months  after  loss  is  valid 
and  binding  upon  the  insured,  unless  waived; 
and  the  affidavit  of  defence  and  the  pleadings  in 
this  case,  the  omission  to  file  additional  plea  till 
December,  1888,  and  all  the  testimony  as  to 
negotiations  for  settlement  of  this  case  with  the 
one  against  the  Springfield  Insurance  Company, 
taken  together,  do  not  amount  to  a  waiver  of  the 
said  limitation ;  and,  therefore,  this  suit  not 
having  been  brought  until  the  expiration  of  six 
months  after  the  occurrence  of  the  loss,  the  ver- 
dict must  be  for  defendant.  Answer.  This  point 
is  refused. 

(8)  Un<ter  the  law  and  the  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover,  and 
the  verdict  must  be  for  the  defendant.  Answer. 
This  point  is  refused. 

The  Court  charged  the  jury,  inter  aUoj  as  fol- 
lows:— 

<*  A  waiver  m^y  be  inferred  from  the  faet,  if  it 
be  a  fsctf  that  ^e  insured  went  on  to  adjust  the 


loss,  negotiated  for  its  payment  without  demand- 
ing formal  proofs  or  complaining  that  they  were 
not  furnished.  Having  in  this  way  lulled  the  as- 
sured into  a  feeling  of  security,  the  insured  can- 
not then  turn  upon  him  when  it  is  too  late  to 
comply  with  the  condition^  and  for  the  first  time 
set  up  the  delay  as  a  defence.  In  the  present 
case  1  feel  free  to  say  that  there  is,  in  my  opin- 
ion, considerable  evidence  tending  to  show  a 
waiver  on  the  part  of  the  defendant  of  the  con- 
dition spoken  of.  Nevertheless,  you  must  decide 
this  question  for  yourselves,  looking  at  all  the 
evidence  offered  on  both  sides."  •  .  .  .  ^'  In  re- 
gard to  this  matter,  you  are  instructed  that  if  the 
insurance  (Company,  after^the  expiration  of  the 
six  months  mentioned  in  the  policy  as  the  time 
wherein  sach  suit  should  be  brought,  treated  the 
policy  SB  still  in  force  and  subsisting — that  is,  to 
be  more  specific,  if  the  company  conducted  nego- 
tiations for  the  adjustment  of  the  loss,  set  up 
other  defences,  and  wilfully  concealed  from  the 
plaintiff  any  intention  to  rely  on  the  limitation 
clause,  and  by  acts  of  00m  mission  or  omission 
deliberately  misled  him  in  this  resp^ot^  and  thus 
caused  him  to  incur  and  undergo  expenses^  labor, 
and  anxiety  in  pressing  his  claim  and  conducting 
hia  suit — ^you  may  assume  that  the  defendant 
waived  the  benefit  of  the  limitation  clause." 

Verdict  for  plaintiff  for  $558.12,  and  judgment 
thereon.  Defendant  took  this  writ,  specifying 
for  error  the  answers  to  the  points  and  the  por- 
tions of  the  charge  quoted. 

Pearson  Churchy  for  plaintiff  in  error. 

George  F.  Davemport^  for  del'endant  in  error. 

October  7,  1889.  Thb  Coubt.  The  policy 
of  insurance  on  which  this  action  was  brought 
contained  the  following  provision :  *<  Ko  suit  or 
action  against  this  company  for  the  recovery  of  a 
daim  shall  be  sustained  in  any  Court  of  law  or 
chancery  unless  such  suit  or  action  shall  be  com- 
menced within  six  months  next  after  the  loss 
shall  occur;  but  such  lapse  of  tiiae  shall  be 
taken  and  deemed  as  conclusive  evidence  against 
the  validity  of  such  claim,  any  statute  of  limita- 
tions to  the  contrary  notwithstanding."  The 
loss  occurred  September  11,  1886,  and  this  suit 
was  commenced  March  14,  1887.  It  is  con-i 
ceded  that  tbia  limitation  was  then  in  full  force 
and  a  complete  bar  to  the  action,  as  the  company 
had  done  nothing  to  waive  it. 

On  the  4th  of  June,  1887,  an  affidavit  of  de- 
fence was  filed  by  the  defendant  company,  which 
alle^  that  the  proots.  of  loss  had  not  been  fnc^ 
nishad  within  the.  time  required  by  the  contract 
of  insaranoe,  and  that  when  they  were  finally 
presented  they  were  false  and  fraudulent  in  many, 
essential  particulars,  and  reserved  ^<  the  right  to 
show  on  the  trial  other  valid  gromids  of  defence 
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to  Baid  atction."  On  the  20f  h  of  December,  1886, 
the  pr^ident  of  the  company  proposed  a  settle* 
ment  of  the  sait,  and  a  i»f)fcial  plea  was  filed 
formally  setting  ap  this  Hmiiation  as  a  further 
defence. 

The  Court  below  allowed  the  jury  to  find  that 
the  insurance  company  had  waived  its  right  to 
make  this  defence  by  neglecting  to  mention  it  in 
the  aflidavit  and  by  the  offer  of  settlement  on  the 
20th  of  December.  In  Northwestern  Ins.  Co.  v. 
Phoenix  Oil  Co.  (81  Pa.  448)  it  was  decided  that 
if  parties  by  their  contract  agree  that  no  suit  shall 
be  sustained  thereon  unless  commenced  within  six 
months  after  the  cause  of  action  shall  accrue,  such 
stipulation  will  be  binding  upon  them,  and  no 
lustion  can  be  maintained  on  the  contract  unless 
Commenced  within  the  period  therein  limited. 
In  Farmers'  Mutual  Fire  Ins.  Co.  v,  Barr  (94 
Pa.  345)  it  was  held  that  when  a  condition  of  a 
policy  of  insurance  requires  suit  to  be  brought 
within  six  months,  and  it  is  a  part  of  the  contract 
as  contemplated  by  both  parties  at  the  time  the 
'risk  was  assumed,  the  insured  cannot  be  released 
from  this  condition  by  a  mistake  in  the  policy  as 
to  the  time  when  the  risk  commenced  ;  and  Mr. 
Justice  Stbrrbtt  said :  **  While  the  refusal  of 
the  company  to  recognize  its  liability  on  the 
ground  that  the  risk  had  expired  may  have  ope- 
rated  as  a  waiver  of  its  right  to  insist  on  preli- 
minary proof  of  loss,  etc.,  it  did  not  relieve  the 
plaintiff,  who  claimed  that  the  contract  was  in 
full  force  when  the  fire  occurred,  from  bringing 
suit  within  six  months.  His  failure  to  do  so  was 
a  bar  to  any  claim  he  may  have  had  against  the 
company."  Among  the  recent  cases  which  en- 
force this  limitation  and  discuss  the  subject  of 
waiver  and  estoppel  as  applicable  to  it,  are 
Waynesboro*  Mutual  Fire  Ins.  Co.  v.  Conover 
(98  Pa.  884)  and  Universal  Ins.  Co.  c.  Weiss 
(106  Id.  20).  That  it  may  be  defeated  by  con- 
duct which  constitutes  an  estoppel  or  a  waiver  of 
the  right  to  interpose  it  as  a  defence,  it  not  de- 
nied ;  but  there  must  be  evidence  of  conduct  from 
which  an  intention  to  waive  it  can  be  fairly  in- 
ferred,  and  of  an  act  which  ought  in  equity  to 
estop  the  company  from  relying  upon  it. 

In  the  present  case,  by  the  express  terms  of  the 
contract,  there  was  no  right  of  action  upon  it  when 
the  suit  was  instituted.  All  claims  under  it  were 
destroyed  by  lapse  of  time,  and  the  limitation  was 
then  a  perfect  answer  and  defence  to  the  action. 
If  it  is  not  80  now  it  is  because  some  omission  or 
act  of  the  company,  pending  the  litigation,  has 
deprived  the  insurers  of  the  right  to  plead  the 
limitation  and  thus  restored  to  life  a  demand  that 
was  barred  and  made  invalid  by  the  agreement 
of  the  parties. 

It  is  claimed  that  the  omission  to  specifically 
mention  this  defence  in  the  affidavit  filed  June  4, 


1887,  was  an  abandonment  of  it,  or  at  least  evi- 
dence from  which  a  waiver  of  it  may  be  inferred ; 
and  that  the  insured  was  induced  by  it  to  incur 
further  expense  in  a  litigation  which  he  com- 
menced with  full  knowledge  that  his  right  of  ac- 
tion was  barred  and  that  the  claim  declared  upon 
was  invalid.  But  a  defendant  is  not  bound  to 
insert  all  the  defences  to  the  action  in  the  affidavit 
to  prevent  judgment,  and  his  antagonist  has  no 
right  to  assume  that  the  valid  defences  not  stated 
therein  are  abandoned  or  waived,  especially  when 
the  right  to  make  such  on  the  trial  is  expressly 
reserved.  Nor  was  the  ofier  to  settle  the  suit  a 
waiver  of  a  defence  to  it.  The  plaintiff  below 
was  not  injured  or  misled  by  the  offer  as  it  was 
made  at  a  term  when  the  suit  was  on  for  trial, 
and  on  the  day  the  special  plea  setting  up  the 
limitation  as  a  defence  to  it,  was  filed.  We  are 
of  opinion  that  the  evidence  was  not  sufficient 
to  authorize  an  inference  of  waiver,  or  to  create 
an  estoppel.  In  reaching  this  conclusion  we  have 
not  overlooked  Coursin  r.  The  Penna.  Ins.  Co. 
(46  Pa.  823).  It  rests  on  its  own  facts  and  cir- 
cumstances,  which  do  not  clearly  appear  in  the 
report  of  the  case,  and  decides  that  these  justified 
the  Court  in  referring  the  question  of  waiver  to 
the  jury.  It  is  not  an  authority  for  the  proposi- 
tion that  a  barred  claim,  after  suit  brought  upon 
it,  can  be  revived,  or  that  a  valid  defence  to  it 
can  be  destroyed  by  the  evidence  relied  on  in  this 
case  to  accomplish  such  results. 

Judgment  reversed. 

Opinion  by  McCollum,  J.         w.  M.  8.,  Jr. 

[See  preceding  case.] 


({Common  Wtas. 


In  re  Howard  Street. 

Reported  an/i^  p.  491. 

The  report  omitted  to  state  that  Afr.  Dolman 
moved  to  strike  off  the  appeal,  contending  that 
it  was  not  within  the  provisions  of  Art.  XVI.,  § 
8,  of  the  Constitution,  and  the  Act  of  June  13, 
1874.  The  opposing  counsel  relied  on  Pusey's 
Appeal  fSj  Pa.  67) ;  Kelly  tr.  City  (46  Leg. 
Int.  a6);  Jn  re  Centre  Street  (115  Pau  247), 
and  McGee's  Appeal  (114  Id.  470).  The  Court 
refused  the  motion. 
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Jaly  '88, 148.  March  12, 1889. 

Northampton  County  v.  La&yette  College. 

Taxation  —  Colleges  —  Charities  —  Exemption 
under  Act  of  May  14,  1874. 

The  bnildinga  owned  bj  a  college,  and  which  are 
located  within  its  inclosnre,  whether  filled  with 
teachers  or  scholars,  belonging  to  and  forming  part  of 
tiie  trae  college — the  institution  of  learning — are  part 
of  the  seat  or  home  of  the  institution,  and  as  such  are 
entitled  to  the  same  treatment  at  the  hands  of  the 
taxing  power.  Such  buildings  occupied  bj  professors 
and  the  gardener  are  exempt  ft'om  taxation. 

When  the  privileges  and  advantages  of  a  college  are 
open  to  all  independently^  of  any  special  religious  be- 
lief, and  it  Is  subjected  to  visitation  by  the  State,  and 
when  its  land,  buildings,  library,  apparatus,  etc.,  and 
its  endowment  fund  have  been  ^iven  to  it,  it  may  be 
said  to  be  founded  and  endowed  by  '*  public  or  private 
charity.'*  ' 

That  a  small  fraction  of  its  annual  cost  may  be  paid 
by  tuition  fees  is  not  enough  to  deprive  an  institution 
substantially  maintained  by  charity  of  the  protection 
of  the  Act  of  May  14,  1874  (P.  L.  158). 

Thiel  College  v.  County  of  Mercer  (101  Pa.  533) 
commented  upon. 

£rror  to  the  Common  Pleas  of  Northampton 
County. 

Case  stated,  between  tbe  oDunty  of  North- 
ampton, plaintiff,  and  the  Trustees  of  Lafayette 
College,  defendants,  wherein  tbe  following  iiacts 
appeared  :— 

"  The  Trustees  of  Lafayette  College"  a  cor- 
poration constituted  and  organised  under  tbe  Act 
o^  March  9,  1826,  and  its  supplement,  for  the 
purpose  of  erecting,  establishing,  and  conducting 
a  college  to  be  called  ^*  Lafayette  College"  for  the 
education  of  youth  io  the  various  branches  of 
science  and  literature,  the  useful  arts,  and  the 
learned  and  foreign  languages.  The  Act  of  in- 
corporation provides,  inier  aita,  **  that  persons  of 
every  religious  denomination  shall  be  capable  of 
being  elected  trustee,  nor  shall  anj  person,  either 
as  principal,  profbssor,  tutor,  or  pupil  be  refused 
admittance  into  said  college,  or  denied  any  of  the 
privileges,  immunities  or  advantages  thereof,  for 
or  on  account  of  hfs  sentiments  in  matters  of  re- 
ligion." 

Tbe  odkge  building  was  erected  by  voluntary 


donations,  and  tbe  original  buildings  have  been 
extended  and  increased,  and  the  educational 
facilities  enlarged  by  voluntary  donations  from 
various  persons. 

No  distinction  is  made  in  the  admission  of 
students  on  account  of  their  religious  belief,  and 
they  are  allowed  to  worship  God  in  whatever 
church  they  may  desire. 

A  tuition  fee  of  $45  per  anpum  is  charged  in 
certain  courses,  and  $75  in  others,  to  all  students 
who  are  able  to  pay,  but  the  same  full  educational 
advantages  are  given  to  students  who,  the  cor- 
poration are  satisfied,  are  not  able  to  pay  for  their 
tuition.  About  one-half  of  the  entire  number  of 
students  have  received  their  tuition  gratuitously. 

A  statement  of  the  sources  of  income  and  of 
the  expenditures  is  given  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  said  defendant  corporation  has  the  title  in 
fee  simple  to  real  estate  located  in  the.  Third  Ward 
of  the  borough  of  Easton,  in  Northampton  County, 
as  follows,  viz. :  Fifteen  acres  of  land  upon  which 
the  college  buildings  are  erected,  and  which  are 
used  in  connection  therewith  ;  a  main  college 
building  in  which  are  the  chapel,  library,  recita- 
tion rooms,  dormitories  of  students ;  Pardee  Hail, 
a  building  containing  recitation  rooms,  oratoriul 
hall,  museum,  apparatus  for  instruction  in  me- 
chanics, mineralogy,  and  civil  and  mining  en- 
gineering; West  College  Office,  in  which  are 
located  the  treasurer's  office  and  other  offices  for 
the  transaction  of  the  business  of  the  defendant 
corporation,  and  the  lecture-room  of  the  professor 
of  philology;  an  astronomical  observatory,  a 
building  used  for  the  teaching  and  study  of  as- 
tronomy ;  Jenk's  Hall,  a  building  used  for  the 
teacliing  and  study  of  chemistry ;  McKeen  Hall, 
Martien  Hall,  Powell  Hall,  Blair  Hall,  Newkirk 
Hall,  and  East  Hall,  buildings  erected  and  used 
as  dormitories  by  the  students  in  attendance  upon 
and  studying  at  said  Lafayette  College. 

The  trustees  of  the  college  are  also  seised  of 
ten  dwelling-houses  in  the  said  ward,  which  are 
occupied  by  professors  in  the  college.  The  right 
to  occupy  these  buildings  being  part  oi*  their 
salary  or  compensation. 

Another  dwelling-house  owned  by  defendants 
is  occupied  by  the  gardener,  who  cares  for  the 
college  grounds.  And  another  house  owned  by 
them  is  occupied  by  the  secretary  to  the  presi- 
dent of  the  college,  who  has  a  right  to  occupy  it 
in  part  compensation  for  his  services. 

Five  vacant  lots  ac^oining  tbe  college  grounds 
are  dwned  and  held  by  defendants  for  the  pur- 
pose of  erecting  buildings  for  college  purposes 
thereon,  and  no  income  is  received  from  these 
lots. 

The  above  buildings  were  erected  with  moneys 
voluntarily  given  by  friends  of  the  college,  and 
no  income  is  received  from  tfaemi  except  in  so  far 
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as  their  occupaocj  is  taken  as  part  compensation 
by  certain  professors.  Tbey  are  all  within  the 
general  college  inclosure. 

The  house  known  as  the  president's  house  is 
not  within  the  college  inclosure.  It  was  built  and 
donated  by  John  I.  Blair,  Esq.,  with  the  inten* 
tion  that  it  should  be  occupied  hy  the  president 
of  the  college  faculty.  It  is  rented  for  $550  per 
annum,  and  this  rent  is  applied  to  the  payment 
of  the  salaries  and  other  expenses  of  the  coll^i(e. 

The  grounds  and  buildings,  not  constituting 
the  college  proper,  were  assessed  for  county  pur- 
poses at  $37,500,  the  tax  thereon  being  $105.14. 

If  the  Court  should  be  of  opinion  that  the  said 
property  was  taxable  for  county  purposes,  then 
judgment  to  be  entered  in  favor  of  plaintiff  for 
$105.14,  but  if  they  should  be  of  opinion  that  it 
was  not  taxable,  then  judgment  to  be  entered  in 
favor  of  defendants. 

After  argument,  the  Court  entered  judgment 
in  favor  of  defendants,  in  an  opinion  by  Schut- 
LEB,  P.  J.;  whereupon  plaintiff  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in 
entering  judgment  for  defendants. 

ff,  S.  Cavcmaugh,  for  plaintiff  in  error. 

George  Junkin  and  Edward  J,  Fox  (with  them 
Edward  J,  FoXy  Jr.)^  for  defendants  in  error. 

October  7,  1889.  The  Court.  The  argu- 
ment in  this  case,  both  in  this  Court  and  the 
Court  below,  has  gone  beyond  the  question  raised 
by  the  case  atated  to  that  of  the  right  of  Lafayette 
College  to  be  exempted  from  taxation.  We  will 
consider  first  the  question  presented  by  the  case 
stated  and  then  that  which  has  been  raised  on  the 
argument.  The  case  seems  to  concede  that  the 
college  is  not  taxable,  but  asserts  that  the  houses 
occupied  by  the  professors  and  the  gardener  are 
not  part  of  the  college  or  entitled  to  share  in  the 
exemption  which  is  practically  conceded  to  the 
halls  and  dormitories.  If  they  constitute  part  of 
the  college  they  are  certainly  entitled  to  the  same 
treatment  at  the  hands  of  the  taxing  power. 

The  word  college  is  employed  in  this  country 
to  indicate  an  institution  of  learning,  liaving  cor- 
porate powers  and  possessing  the  right  to  confer 
degrees.  Looked  at  with  reference  to  its  educa- 
tional work  the  college  consists  of  the  trustees, 
teachers,  and  scholars.  They  make  up  .the  mem- 
bership of  the  college,  and  represent  its  active 
work.  Viewed  with  reference  to  its  taxability, 
he  college  edifice  with  the  dormitories  and  other 
buildings  in  the  same  general  inclosure,  used  for 
the  purposes  of  the  school,  constitute  the  college. 

They  are  ^he  seat,  the  home,  of  the  institution, 
and  the  place  where  its  educational  work  is  done. 
Almost  without  exception  colleges  find  it  neces- 
sary to  undertake  supervision  and  control  of  the 
deportment  of  scholars  and  ^the  restraint  of  the 
turbulent  und  reckless.    The  disciplinary  powers 


are  second  only  in  importance  to  the  work  of  the 
class-room.  In  order  to  facilitate  this  it  has 
been  found  necessary  to  place  the  teachers  in 
close  relations  with  their  pupils,  and  lodge  as 
many  of  them  as  possible  in  or  near  the  dormito* 
ries  occupied  by  students.  If  Lafayette  College 
lodged  its  whole  force  of  instructors  in  the  balls 
and  dormitories,  thereby  rendering  the  erection 
of  several  additional  ones  necessary,  it  is  probable 
that  no  question  like  that  under  consideration 
would  be  raised,  but  because  some  of  them  hav- 
ing families  are  placed  in  a  separate  building  in 
the  same  inclosure  and  in  close  proximity  to  the 
halls  and  dormitories  it  is  thought  the  buildings 
so  occupied  are  not  part  of  the  college.  But  we 
see  no  line  of  distinction  and  no  reason  for  one. 
Buildings  outside  the  college  grounds  are  not  re- 
lieved from  taxation  because  occupied  by  mem- 
bers of  the  faculty,  nor  are  buildings  inside  the 
grounds  which  are  leased  to  strangers;  but  the 
buildings  owned  by  the  college,  which  are  located 
within  the  inclosure,  whether  filled  with  teachers 
or  scholars  belonging  to  and  forming  part  of  the 
true  college,  the  institution  of  learning,  are  part  of 
the  seat  or  home  of  the  institution  and  protected 
as  such. 

We  come  now  to  the  other  and  broader  ques- 
tion. Is  Lafayette  College  entitled  to  ask  ex- 
emption from  taxation  under  the  Constitution  and 
the  Act  of  1874?  That  depends  on  whether  it 
was  founded  and  endowed  and  is  maintained  by 
public  or  private  charity.  It  appears  by  the  Act 
of  incorporation,  sec.  1,  Art.  8,  that  '<  persons  of 
every  religious  denomination  shall  be  capable  of 
being  elected  trustees,"  and  that  no  person,  either 
as  principal,  professor,  tutor,  or  pupil  can  be  re- 
fused admission  into  the  college  or  denied  par- 
ticipation in  any  of  its  privileges,  immunities,  or 
advantages  on  account  of  his  religious  belief. 

In  sec  8  it  is  subjected  to  visitation  by  the 
State  government ;  its  books,  papers,  and  all  its 
concerns  and  transactions  may  be  investigated  by 
the  ofiicial  visitors,  and  they  are  to  make  a  de- 
tailed report  to  the  governor  v^'hich  he  in  turn  is 
required  to  lay  before  the  Legislature.  The  in- 
stitution is  thus  seen  to  .be  not  a  mere  sectarian 
or  denominational  school  but  a  secular  organiza- 
tion under  an  Act  of  the  Legislature,  subject  to 
the  visitation  and  control  of  the  State  and  open 
as  to  the  membership  of  its  board  of  trustees,  as 
to  its  professorship  and  as  to  admission  to  its 
classes,  to  all  persons.  It  is  a  public  institution 
in  the  broadest  sense  of  the  word. 

It  has  received  its  land,  erected  its  buildings, 
provided  its  library  and  its  scientific  apparatus 
with  money  given  to  the  trustees,  except  when 
the  donors  have  in  addition  to  prpviding  the 
money,  superintended  its  use  in  the  erection  of 
buildings  or  in  the  purchase  of  school  equipments^ 
and  presented  the  completed  house  or  the  finished 
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machinery  or  article  ready  for  use.  Its  perma- 
nent fund  or  endowment  was  furnished  in  the 
same  manner.  It  may  be  safely  affirmed  that  it 
Was  founded  and  endowed,  so  far  as  it  has  an  en- 
dowment, by  "  public  or  private  charity."  ^ 

How  is  it  maintained?  The  case  stated  in- 
forms us  that  the  cost  of  instruction  has  for 
several  years  past  been  about  twenty-five  thous- 
and dollars.  General  expenses,  including  light, 
fuel,  labor,  and  similar  necessary  expenses  are 
put  down  at  fifteen  thousand  dollars  per  annum, 
making  a  total  of  forty  thousand  dollars  per  an- 
num. 

This  is  paid  in  the  following  manner : — 


Tnition  paid  by  students,  about      .... 
General  expenses  paid  hj  students,  about 

Total  reoeived  from  students  •  •    • 

Prom  interest  on  permanent  fund     .  $5600 

From  miaoellaneons  items  .    .    •    •  6400 

I>eficit  made  up  by  gifts       ....  15000 


♦7000 
6000 


118,000 


Total  paid  by  gifts 


....  27,000 

#40,000 

The  case  stated  also  informs  us  that  fully  one- 
half  of  the  total  number  of  students  in  attendance 
at  the  college  since  its  foundation  sixty  years  ago 
have  not  been  required  to  pay  tuition  because  of 
their  poverty,  and  that  at  least  olie  hundred  of 
the  present  inmates  are  instructed  without  charge. 
It  is  thus  seen  that  the  college  is  substantially 
maintained  by  charity.  It  is  not  maintained  for 
profit,  or  with  any  hope  or  expectation.on  the  part 
of  the  trustees  that  it  can  ever  be  made  self-sus- 
taining until  its  friends  shall  add  by  gift  to  its  en- 
dowment several  hundreds  of  thousands  of  dollars. 
Upon  these  fincts  we  hold  that  Lafayette  College 
is  a  secular  not  an  ecclesiastical  institute.  That 
it  is  sobject  to  the  control  of  the  State.  That  it 
18  open  to  all  shades  of  religious  opinion.  So 
that  neither  as  trustee,  t^icher,  or  scholar  does 
eligibility  depend  on  church  membership  or  re- 
ligious opinion.  It  is  public  in  its  character,  in 
its  objects,  in  its  control,  and  if  a  charity  is  a 
purely  public  one.  As  to  its  charitable  character 
it  is  clear  that  it  was  fojanded  and  endowed  by 
charity.  This  is  not  questioned,  and  upon  the 
exhibit  made  in  the  case  stated  it  is  equally  clear 
that  H  is  substantially  maintained  by  charity. 
That  a  small  fraction  of  its  annual  cost  may  be 
paid  by  tnition  fees  is  not  enough  to  deprive  an 
institution  substantially  maintained  by  charity  of 
the  protection  of  the  Act  of  1874.  The  true 
question  is  on  what  does  this  public  institution  de- 
pend for  its  maintenance  ?  The  answer  in  this 
case  is,  almost  wholly  on  the  income  from  its  en- 
dowments which  were  a  charity,  and  on  the  free 
gifts  of  its  friends. 

Thiel  College  v.  Mercer  County  is  cited  as  au- 
thority for  a  different  doctrine,  but  the  assess- 


ment in  that  case  was  made  upon  farm  land,  one 
horse  and  two  cows.  They  were  no  part  of  the 
college,  although  owned  by  it,  and  the  tax  was 
properly  sustained.  That  case  was  well  decided 
on  its  facts,  and  is  authority  upon  the  question 
that  passed  under  judgment,  but  no  further. 

The  same  may  be  said  of  the  Institution  of  Sci- 
ence V.  Delaware  County  (94  Pa.  168).  The 
cases  nearest,  in  the  principles  involved,  to  this 
case  are  Donohugh's  Appeal  (86  Id.  306),  and  the 
Fire  Insurance  Patrol  v.  Boyd  (120  Id.  624),  in 
both  of  which  the  elements  of  a  public  charity  are 
considered. 

The  judgment  of  the  Common  Pleas  is  affirmed. 

Opinion  by  Williams,  J.  h.  s.  p.  n. 


July  '89,  46.  May  23,  1889. 

Fclpcl  V.  Hershour. 

Wage9for  mtxnual  labor — Suits  to  recover — Set- 
off- —  When  to  be  claimed — Act  of  March  20, 
1810. 

A  suit  was  brought  before  a  justice  to  recover  from 
defendant  wages  for  manual  labor  performed  by  plain- 
tiff. Defendant  did  not  appear,  but  after  judgment 
appealed.  At  the  trial  it  appeared  that  a  suit  had 
been  brought  previously  before  another  justice  by  the 
defendant  against  the  plaintiff  for  a  claim  arising  out 
of  the  same  transaction,  and  ex  oomtraetUy  which  action 
was  still  pending  and  undetermined.  A  nonsuit  was 
entered  upon  the  ground  that  plaintiff's  claim  must  be 
set  off  in  the  latter  action,  under  the  Act  of  March  20, 
1810: 

Held,  that  the  nonsuit  was  properly  entered. 

The  Act  of  March  20, 1810  (Purd.  Dig.  986,  pi.  69), 
embraces  a  set-off  for  the  wages  of  manual  labor  at  the 
time  of  its  passage ;  it  has  been  so  understood  ever 
since,  and  there  is  no  statute  which  in  terms,  in  this 
respect,  abridges  its  effect. 

A  plea  as  to  pendency  of  a  suit  is  not  in  the  nature 
of  a  plea  in  abatement,  but  is  essentially  a  plea  in 
bar  of  the  action  under  the  Act  of  March  20, 1810. 

This  latter  Act  is  in  no  sense  inconsistent  with  any 
of  the  special  provisions  in  the  Acts  respecting  the 
recovery  of  wages  for  manual  labor ;  such  as  the  Acts 
of  April  20,  1876;  May  14, 1874;  March  4,  1887,  and 
March  22, 1877. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Appeal  by  Abram  Hershour  from  the  judg- 
ment of  a  magistrate,  entered  against  him  in  the 
sum  of  $50.02  at  the  suit  of  Henry  S.  Felpel. 

Upon  the  trial,  before  Pattebson,  J.,  it  ap- 
peared from  the  testimony  of  Felpel,  the  plaintiff, 
that  he  had  hired  with  defendant  as  a  farm  hand 
for  a  year,  from  the  spring  of  1888  to  1889,  at 
$12.50  per  month ;  and  had  left  his  employment 
on  June  14, 1888,  eight  months  and  a  half  before 
the  expiration  of  the  term  for  which  he  had  con- 
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tracted  to  serve.  Ou  July  21,  1888,  Herebour 
brought  suit  against  Felpel,  before  a  justice  of 
the  peace,  for  the  damages  be  had  sustained  by 
this  breach  of  contract  on  the  part  of  Felpel. 
There  was  a  hearing  in  this  suit  before  the  justice 
on  July  27, 1888.  Felpel  appeared  at  that  hear- 
ing and  offered  no  defence,  put  in  no  offset,  and 
claimed  no  damages;  but  three  months  after- 
wards, on  October  20,  1888,  he  brought  a  sepa- 
rate suit  to  recover  the  wages  he  claimed  to  be 
due  to  him. 

Judgment  having  been  entered  in  his  favor, 
defendant,  who  had  not  appeared  at  the  hearing, 
took  this  appeal. 

The  Court  entered  judgment  of  nonsuit  because 
Felpel,  defendant  in  the  first  suit  brought,  had 
neglected  or  refused,  when  sued  by  Hershour,  to 
set  off  the  demand  which  he  subsequently  made 
against  the  plaintiff,  and  was  therefore  forever 
debarred  from  recovering  against  the  party  plain- 
tiff by  any  after -suit. 

Whereupon  plaintiff  took  this  writ,  aasigning 
this  action  of  the  Court  for  error. 

Benjamin  F,  Davii^  for  plaintiff  in  error. 

Claims  for  wages  for  manual  labor  are  under 
the  peculiar  protection  of  the  law. 

By  Act  of  April  9,  1872,  §  I  (P.  L.  47),  they 
may  be  filed  as  liens  upon  real  estate  (see  also 
Act  of  June  13,  1888  (P.  L.  116).  By  the  same 
Act,  and  also  by  Act  of  April  20,  1876,  §  1  (P. 
L.  48),  in  aU  cases  where  judgment  shall  be  ren- 
dered for  wages  of  manual  labor,  the  defendant 
shall  only  be  entitled  to  an  appeal  after  giving 
bail  to  secure  the  debt  and  cost^. 

By  Act  of  March  22,  1877,  §  1  (P.  L.  13), 
suits  for  wages  of  manual  labor  are  placed  first 
on  the  trial  list  of  civil  cases.  By  Act  of  June 
12,  1878,  §  1  (P.  L.  207),  such  claims  have  a 
preference  over  claims  for  rent. 

By  Act  of  May  14,  1874  (P.  L.  145),  no  stay 
of  execution  is  allowed  against  such  judgments, 
where  the  amount  does  not  exceed  one  hundred 
dollars. 

The  Act  of  March  4^  1887  (P.  L.  4),  sets 
forth :  *•  That  no  exemption  of  property  from  at- 
tachment, levy,  or  sale,  upon  execution,  shall  be 
allowed  upon  judgment  for  one  hundred  dollars 
or  less,  obtained  for  wages  for  manual  labor." 

These  several  Acts  confer  a  peculiar  jurisdic- 
tion upon  aldermen  and  justices  of  the  peace, 
which  they  did  not  previously  to  the  enactment 
of  the  same  enjoy ;  and  it  will  be  observed  that 
they  only  operate  in  favor  of  claimants  or  plain 
tiffs. 

In  said  Acts  no  reference  is  made  to  §  7  of  the 
Act  of  March  20,  1810,  and  therefore  its 
visions  do  not  apply  to  or  govern  the  same.  Said 
section  provides  that,  <<A  defendant  who  shall 
neglect  or  refuse  in  any  case  to  set  off  his  demand 
whether  founded  upon  bond^  oote^  penal  or  sin- 


gle bill,  writing  obligatory,  book-account,  or 
damages  of  assumption  against  a  plaintiff,  which 
shall  not  exceed  one  hundred  dollars,  before  a 
justice  of  the  peace,  shall  be  and  is  hereby  for- 
ever debarred  from  recovering  against  the  party 
plaintiff  by  any  after-suit."  The  Court  below 
granted  the  nonsuit  upon  the  authority  of  this 
Act. 

This  was  certainly  error,  because  that  Act  of 
Assembly  had  only  reference  to  the  jurisdiction 
of  justices  of  the  peace  at  the  time  of  its  passage, 
and  it  could  not  control  proceedings  brought  in 
accordance  with  an  Act  passed  more  than  half  a 
century  after,  in  which  no  reference  was  made  to 
it. . 

Ohestnnt  Hill  Tarnpike  Co.  v,  Martin,  2  Jones,  361. 

BoBcho  V.  Maarer  et  aL,  5  Pa.  C.  C.  R.  215. 
In  this  case,  even  if  the  Act  of  March  20, 1810, 
applies,  the  Court  erred  in  entering  the  nonsuit, 
because  no  objection  to  the  carryitig  on  of  the 
suit  was  made  by  the  defendant  in  error  before 
the  justice. 

Grofr  v.  Reasler's  Adm'rs,  27  Pa.  St.  73. 
The  position  of  defendant  was  as  if  he  had  en* 
tered  a  plea  in  abatement. 

7  Tr.  &  H.  Pr.  515,  516. 

Hinckley  r.  Smith,  4  Watts,  433. 

Defendant's  claim  was  in  the  nature  of  a  tort, 
and  was  not  cognizable  by  a  justice  of  the  peace. 
Zell  V.  Adams,  2  P.  &  W.  296. 
Henion  v,  Morton,  2  Ashmead,  150. 

Nor  had  the  justice  jurisdiction  in  a  case  of 
consequential  damages.    . 

DoQfflas  V,  Davidson,  1  Phila.  516. 
W.  U.  Hensel  and  /.  Hay  Br  own  ^  for  defend- 
ant in  error. 

The  Court  was  right  in  entering  the  nonsuiu 
Act  of  March  20,  1810,  Purd.  Dig.  985,  pi.  59. 
Herring  i;.  Adams,  5  W.  &  S.  460. 
Defendant's  claim  was  founded  on  a  contract, 
and   the  plaintiff*s   claim   would   have   been   a 
proper  subject  of  set-off. 

Zell  V.  Arnold,  2  P.  &  W.  294. 
Henion  v.  Morton,  2  Ashmead,  150. 
Nickle  ly.  Baldwim,  4  W.  &  S.  291. 
Carman  v,  Franklin  Ins.  Co.,  6  Id.  155. 
Shonp  9.  Shoup,  15  Pa.  361. 
Phillips  r.  Lawrenoe,  6  W.  k  8.  150,  and  many 
other  cases. 

October  7, 1889.  The  Court.  This  suit  was 
brought  before  an  alderman  to  recover  $49.65, 
being  for  wages  of  manual  labor  performed  in  the 
years  of  1887  and  1888.  The .  defendant  did 
not  appear,  but  af^r  judgment,  entered  an  appeal 
in  the  Common  Pleas.  At  the  trial  tiie  defend- 
ant moved  for  a  compulsory  nonsuit,  upon  the 
ground  that  a  previous  action  had  been  brought 
by  the  defendant  in  this  suit,  against  the  present 
plaintiff  before  another  alderman,  for  a  daim  of 
damages  amounting  to  $50,  arising  oat  of  the 
same  transaction  and  ex  eatUraeiu^  which  action 
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was  still  pending  and  undetermined,  and  that  the 
claim  now  in  suit,  must  be  set  off  in  that  action 
under  the  Act  of  1810.  A  nonsuit  was  entered, 
and  upon  a  rule  to  show  cause  the  Court  refused 
to  take  it  off;  this  is  the  error  assigned. 

In  actions  brought  to  recover  for  the  services 
of  manual  labor,  certain  special  provisions  have 
from  time  to  time  been  miade  by  statute  for  sure 
and  speedy  collection,  and  the  wages  of  labor 
have  been  accorded  a  species  of  protection  which 
has  not  been  extended  to  any  other  kind  of  claim ; 
for  example,  when  judgment  is  rendered  for  the 
wages  of  manual  labor,  the  defendant  is  entitled 
to  an  appeal  only  upon  entering  bail  to  secure  the 
debt,  interest,  and  costs  (Act  of  April  20,  1876, 
P.  L.  48)  ;  no  stay  of  execution  is  allowed  (Act 
of  May  14,  1874,  P.  L.  145),  nor  exemption  of 
property  from  attachment,  levy,  and  sale  where 
the  amount  does  not  exceed  $100  (Act  of  March 
4,  1887,  P.  L.  4) ;  suits  therefor  are  preferred 
on  the  trial  list  (Act  of  March  22,  1877,  P.  L. 
13),  and  labor  claims  have  preference  over  claims 
for  rent  (Act  of  June  12,  1878,  P  L.  207).  The 
plaintiff's  argument  is  that  if  labor  claimants  are 
obliged  to  set  off  their  claims  under  the  Act  of 
1810,  they  may  be  deprived  of  some  of  the  pro- 
tection to  which  by  law  they  are  thus  entitled, 
and  generally  that  the  provisions  of  the  Act  of 
1810  are  inconsistent  with  the  purpose  of  the 
later  provisions  mentioned. 

We  cannot  see  any  ground  for  this  contention. 
The  Act  of  1810,  which  is  older  than  any  of  the 
special  statutes  referred  to,  certainly  embraces  a 
set-off  for  the  wages  of  manual  labor  at  the  time 
of  its  passage ;  it  has  certainly  been  so  understood 
ever  since,  and  there  is  no  statute  which  in  terms 
in  this  respect  abridges  its  effect.  The  Act  of 
1810  is  in  no  sense  inconsistent  with  any  of  the 
provisions  mentioned.  It  is  urged  that  the  Act 
of  April  20,  1876  (PL.  43),  requiring  bail  for 
debt,  intercut,  and  costs  on  an  appeal,  applies  only 
when  the  defendant  appeals,  and  that  if  the  wage 
claimant  is  himself  defendant  in  the  suit,  and  is 
bound  to  set  off  his  claim  of  wages,  the  plaintiff 
may  appeal  without  giving  bail  under  thafr  Act, 
and  then  by  a  mere  trick  of  an  unscrupulous 
debtor,  the  labor  claimant  may  be  deprived  of  the 
security  it  wu»^  the  plain  purpose  of  the  law  to  pro- 
vide. But  the  difficulty  is  more  apparent  than 
real.  A  claim  of  set-off  is  in  the  nature  of  a 
cross  action,  and  when  judgment  is  entered  upon 
it  in  the  defendant's  favor,  the  relation  of  the 
parties  is  changed ;  the  plaintiff  in  the  suit  be- 
comes defendant  in  the  judgment,  and  that 
changed  relation  continues  until  an  appeal  is 
entered,  when  the  case  proceeds  in  the  Common 
Pleas  de  novo.  It  follows  that  the  bail  for  an 
appeal,  even  in  such  a  case^  must  be  according  to 
the  requirements  of  the  Act  of  April  20,  1876. 

The  plea  as  to  pendency  of  the  suit  is  not  in 
the  nature  of  a  plea  in  abatement ;  it  is  essentially 


a  plea  in  bar  of  the  action,  for  the  Act  of  1810 
expressly  provides  that  if  the  defendant  "  shall 
neglect  or  refuse  to  set  off  his  demand,"  etc.,  he 
"  shall  be  and  is  hereby  forever  debarred  from 
recovering  against  the  party  plaintiff  by  any 
other  suit." 

Upon  an  examination  of  the  whole  case,  we 
are  satisfied  the  nonsuit  was  properly  entered. 

The  judgment  is  affirmed. 

Opinion  by  Clabk,  J.  h.  c.  o. 


July  '88,  229.  April  22,  1889. 

Ferguson  v.  RaSerty. 

Evidence — Parol  evidence  to  vary  written  con^ 
tract — Notice  —  Replevin  —  Title  sufficient  to 
authorize  action. 

Parol  evidence  Is  admissible  to  establish  a  contem- ' 
poraneoas  oral  agreement  which  indnced  the  execution 
of  a  written  contraot,  though  it  may  vary,  change,  or 
reform  the  instrument.  Bat  in  order  to  be  admissible 
such  evidence  must  be  clear,  precise,  and  indubitable. 
The  witnesses  must  be  credible,  they  must  distinctly 
remember  the  facts  to  which  they  testify,  and  must 
narrate  the  details  exactly.  Absolute  certainty,  bow- 
ever,  being  oat  of  the  question,  is  not  essential. 

In  the  present  case  the  evidence  of  the  contempo- 
raneous parol  agreement  consisted  of  the  testimony  of 
two  witnesses  present  at  the  time,  and  was  not  con- 
tradicted expressly  by  that  of  the  opposing  party, 
ffhe  evidence  was  of  such  a  character  as  to  bring  it 
within  the  principles  above  laid  down  and  was  held 
admissible. 

A  notice  read  at  a  sheriff's  sale  to  the  effect  that  the 
goods  to  be  sold  were  the  property  of  the  claimant, 
and  not  of  the  defendant  in  the  execution,  is  sufficient 
to  put  all  purchasers  npon  notice,  even  though  it  does 
not  state  the  particular  kind  of  title  claimed  and  the 
facts  upon  which  it  was  based. 

A.,  who  was  one  of  several  tenants  in  common  of 
land,  sold  the  timber  thereon,  with  an  agreement  that 
he  should  be  entitled  to  hold  the  timber  as  security  for 
the  purchase-money.  Said  purchase-money  not  having 
been  paid  A.  brought  replevin  for  the  timber  against 
B.,  who  had  purchased  the  same  under  an  execution 
issued  upon  a  judgment  obtained  against  the  pur- 
chaser. It  apptuired  that  A.  had  made  a  purchase  of 
the  shares  of  the  timber  owned  by  two  of  his  co-teuauts, 
and  that  this  sale  had  been  assented  to  by  A.'s  mother, 
who  was  tenant  for  life  of  the  whole  tract.  A.  had  ac- 
tual possession  of  the  tract,  and  was  never  interfered 
with  or  molested  in  said  possession  by  any  of  his  co- 
tenants  : 

Heldf  that  under  the  circumstances  A.  was  entitled 
to  recover  the  whole  of  the  timber ;  and  that  B.  could 
not  set  up  the  title  of  plaintiff 's  oo-tenants  as  a  defence 
either  in  whole  or  in  part. 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Replevin,  by  Thomas  L.  Bafferty  against  John 
B.  Ferguson,  for  certain  pine  saw  logs. 

On  the  trial,  before  Kbrbs,  P.  J.,  the  facta 
appeared  to  be  as  follows :  The  plaintiff,  Rafferty, 
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was  tenant  in  common  with  his  brothers  and 
sisters  of  a  certain  tract  of  land  in  Penn  Town- 
ship, in  which  plaintiff's  mother,  Martha  RaiTertj, 
had  a  life  interest.  On  May  1,  1881,  by  articles 
of  agreement,  one  Danver,  guardian  of  Nelson 
and  David  RafFerty,  agreed  to  sell  to  the  plaintiff 
all  the  pine  timber  on  said  tract.  Subsequently, 
on  November  19,  1881,  plaintiff  entered  into  a 
written  agreement  with  E.  W.  Hepburn  and 
W.  C.  Hoover,  for  the  sale  to  them  of  the  timber 
on  said  tract.  Thereafter  with  the  assent  of 
Hepburn  and  Hoover,  Rafferty  released  them  from 
all  obligation  under  the  above  contract,  and 
entered  into  the  following  agreement  with  one 
D.  L.  Ferguson  : — 

And  now,  this  2d  day  of  December,  1882,  I,  Levi 
Raffertj,  do  agree  to  release  £.  W.  Hepburn  and  W. 
C.  Hoover,  on  the  within  artiole,  and  to  transfer  the 
same  to  D.  L.  Fergnson,  and  that  the  said  D.  L.  Fer- 
gnson  is  to  pay  the  balance  due  on  the  within  agree- 
'  ment  as  soon  as  the  logs  are  all  delivered  in  Curry 
Run.  Said  logs  are  to  be  scaled  straight  and  sound, 
and  instead  of  six  and  one- half  cents  per  cubic  foot, 
to  be  six  and  50-100  dollars  per  thousand  feet. 

Witness  our  hands  and  seals.  Done  this  2d  day  of 
December,  1882.  T.  L.  Rafpbbtt,  [l.  s] 

D.  L.  Fbhouson,  [l.  s.] 

It  appeared  that  Martha  Rafferty,  mother  of 
the  plaintiff,  assented  to  the  sale  of  the  timber  by 
Danver  to  Rafferty,  as  above,  and  that  Danver 
took  from  Rafferty  a  judgment-note  for  $1100, 
which  he  entered  of  record,  at  once.  There  was 
no  other  evidence  relative  to  the  attitude  of  plain- 
tiff's tenants  in  common  as  to  above  transactions. 

The  defendant  claimed  title  to  the  logs  by 
virtue  of  a  sheriff's  sale,  upder  an  execution 
issued  upon  a  judgment  obtained  against  D.  L. 
Ferguson.  Plaintiff,  on  the  contrary,  claimed 
that  he  was  entitled  to  the  logs  as  security  for  the 
purchase-money  due  him  by  D.  L.  Ferguson,  in 
pursuance  of  a  parol  agreement  entered  into  con- 
temporaneously with  the  execution  of  the  agree- 
ment with  Ferguson  above  set  forth. 

The  following  notice  was  read  at  the  sheriff's 
sale,  under  which  defendant  claimed  title  : — 

To  R.  Newton  Shaw,  High  Sheriff,  and  to  all  bidders 
and  execution  cr^itors : — 

SiBS :  Yon  are  hereby  notified  that  the  two  certain 
lots  of  pine  sawed  logs,  to  wit,  80,000  feet,  more  or 
less,  pine  sawed  logs  in  the  woods  on  Rafferty's  land, 
in  Penn  Township,  stamped  W  4  T,  ftnd  155,000  feet, 
more  or  less,  pine  logs  in  Curry  Ran,  stamped  W  4  T, 
are  the  property  of  Thomas  L.  Rafferty,  and  not  of  D.  L. 
Ferguson. 

The  conditions  of  the  contract  not  having  been  com- 
plied with,  and  the  purchase-money  or  stnmpage  paid 
as  per  agreement,  the  said  Thomas  L.  Rafferty  gives 
notice  that  he  will  hold  said  logs  until  paid  for,  and 
will  assert  his  rights  as  against  the  purchase  of  the 
same  under  the  said  levy  and  sale. 

Clearfield,  Pa.,  February  27,  1883. 

T.  LBVI  RAFFERTY, 
By  his  Attorney,  J.  F.  McKbhbick. 


•The  further  facts  of  the  case  and  particularly 
the  evidence  touching  the  alleged  parol  agree- 
ment are  set  out  at  length  in  the  opinion  of  the 
Supreme  Court. 

The  Court  admitted  evidence  under  objection 
by  defendant  as  to  the  alleged  parol  agreement. 
(Fourth  and  sixth  assignments  of  error.) 

The  Court  in  answer  to  various  points  of  de- 
fendant and  in  the  general  charge,  submitted  to 
the  jury  the  question  as  to  whether  the  evidence 
established  the  existence  of  the  alleged  parol  agree- 
ment. This  general  proposition  was  qualified  and 
limited  in  the  manner  set  forth  at  length '  in  the 
opinion  of  the  Supreme  Court.  (Eighth  to 
thirteenth  and  twentieth  assignments  of  error.) 

Defendant  requested  the  Court  to  charge,  inter 
alia,  as  follows  : — 

(2)  The  notice  purporting  to  have  been  read 
at  the  sheriff's  sale  of  the  logs  in  controversy,  by 
J.  F.  McKenrick,  the  attorney  of  the  plaintiff, 
was  not  sufficiently  explicit  and  definite  as  to  its 
nature  and  character,  as  would  render  the  logs 
liable  to  the  claim  of  the  plaintiff,  in  the  bands 
of  John  B.  Ferguson,  the  purchaser  of  the  same, 
at  the  said  sheriff's  sale.  Amwer,  <'  We  cannot 
give  an  unqualified  affirmance  to  that  proposi- 
tion. We  think  the  notice  was  sufficient  to  have 
put-  an  ordinarilj  prudent  man  upon  inquirj  as 
to  what  the  interest  was,  if  it  was  read,  as  to 
plaintiff's  claims."  (Seventh  assignment  of 
error.) 

The  defendant  also  requested  the  Court  to 
charge  in  substance  that  as  the  plaintiff  was  only 
tenant  in  common  with  others  of  the  land  in 
question  he  had  no  such  title  to  the  timber  as 
gave  him  a  right  to  maintain  this  action  for  the 
whole  or  anj  part  thereof.  These  points  the 
Court  reserved. 

Verdict  for  the  plaintiff  for  $1725.25.  Subse- 
quently the  Court  overruled  the  points  reserved 
and  entered  judgment  for  the  plaintiff  on  the 
verdict.  Whereupon  the  defendant  took  this 
writ,  assigning  for  error  the  admission  of  the 
above  evidence,  the  answers  to  defendant's  points 
and  the  entry  of  judgment  on  the  points  reserved 
as  above. 

Frank  Fielding  (with  whom  were  *&  T.  Me* 
Cormick  and  B.  I).  Swoope)y  for  plaintiff  in 
error. 

The  parol  evidence  was  inadmissible. 
Murray  v.  R.  R.  Ck>.,  7  Out.  42. 
Philips  t^.  Meily,   10  Id.  536. 
JnniaU  Ass'n  v.  HeUel,  7  Id.  507. 
Sylvius  V.  Kosek,  2  Crum.  67. 
Spenoer  v,  Colt,  8  Norris,  320. 

The  notice  was  not  sufficient,  as  it  did  not  state 
the  nature  of  plaintiff's  claim  to  the  property. 
Plaintiff  has  no  right  to  recover  as  he  did  not 
establish  a  right  to  exclusive  possession. 

Rheinheimer  v.  Heningway,  11  Casey,  432. 

Mathias  v.  SeUers,  5  Norris,  492. 
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•/.  F.  MeKenrick  (with  whom  were  A,  L.  Cole 
and  Gyrui  Gordon)^  for  defendant  in  error. 
The  parol. evidence  was  rightly  admitted. 

Walker  v.  France,  2  Amer.  203. 

Thomas  9.  Loose,  4  Id.  35. 

The  evidence  was  safficient  to  estahlish  a  right 
of  possession  in  the  plaintiff,  and  this  was  suffi- 
cient to  entitle  him  to  recover. 

Mead  v.  Kilday,  2  Watts,  110. 

Harlan  v,  Harlan,  3  Harris,  507. 

Young  ».  Kimball,  11  Id.  192. 

Miller  v.  Warden,  etal^l  Amer.  300. 
The   title  to  reaP  estate   cannot  be  tried  in 
replevin. 

Sn/der  v.  Vanx,  2  Rawle,  425. 

October  7,  1889.  Thb  Coubt.  The  rather 
numerous  assignments  of  error  in  this  case  may 
be  considered  under  a  few  heads. 

First.  Those  which  relate  to  the  admission 
and  effect  of  parol  testimony  to  change  the  writ- 
ten contract.  These  embrace  the  assignments 
numbered  4,  6,  8,  9,  10,.  11,  12,  13,  and  20. 
The  learned  Court  below,  both  in  admitting  the 
parol  testimony  and  in  submitting  it  to  the  jury, 
stated  the  law  with  great  care  and  caution,  and 
with  entire  correctness.  It  was  stated  repeatedly 
in  the  charge  that,  in  the  first  instance,  the  writ- 
ten contract  of  the  parties  must  be  regarded  as 
the  whole  of  their  contract,  and  that  it  cannot  be 
altered  or  changed  by  parol  testimony  of  what 
occurred  at  the  execution  of  the  writing,  except 
by  proof,  which  the  learned  Judge  thus  defines : 
**  We  say  to  you,  first,  that  the  written  agree- 
ment, the  law  says,  is  the  contract  between  the 
parties,  and  that,  when  any  person  seeks  to 
change  a  contract  in  writing,  he  must  do  it  by 
clear,  precise,  and  indubitable  proof.  And,  by 
that  kind  or  measure  of  proof,  is  meant  that  the 
source  from  which  the  testimony  comes  must  be 
credible ;  the  statements  of  the  witnesses  must  be 
clear  and  distinct  as  to  what  was  said  and  done, 
and,  altogether,  it  must  be  of  a  character  to  con- 
vince the  minds  of  the  jury  that  the  part  claimed 
was  omitted  either  by  fraud,  accident,  or  mistake 
of  the  parties,  <v,  if  not  so  kept  out  of  the  eon- 
tract,  that  the  party  who  complains  of  the  omis- 
sion was  induced  to  sign  the  contract  by  the 
statement  or  the  contemporaneous  agreement 
made  at  the  time  the  contract  was  signed.  We 
are  not  to  look  for  testimony  that  is  beyond  all 
doubt,  as  that  would  be  requiring  a  measure  of 
proof  that  the  law  does  not  require."  There  was 
more  of  the  same  kind  of  direction,  and  it  was 
accompanied  by  a  very  lucid  and  perfectly  im- 
partial presentment  of  the  testimony  on  both 
sides,  and  concludes  by  a  repetition  of  the  cau- 
tion that  the  jury  must  be  convinced  that  the 
witnesses  stated  what  actually  did  occur  at  the 
time  of  the  execution  of  the  contract,  that  they 
were  not  mistaken  in  their  testimony,  and  that 


the  essential  part  qf  the  contract  thus  omitted 
was  the  inducing  cause  that  led  the  plaintiff  to 
sign  the  written  contract.  It  is  not  necessary 
to  review  the  numerous  cases  in  which  this  sub- 
ject has  been  discussed  and  the  foregoing  princi- 
ples announced.  They  are  well  illustrated  in  the 
cases  of  Walker  v.  France  (112  Pa.  203)  and 
Thomas  &  Sons  v.  Loose,  Seaman  <&  Co.  (114 
Id.  35).  In  the  latter  case  we  said :  *<  Parol 
evidence  is  admissible  to  establish  a  contempora- 
neous oral  agreement  which  induced  the  execu- 
tion of  a  written  contract,  though  it  may  vary, 
change,  or  reform  the  instrument.  It  has  been 
often  said  that  such  oral  agreement  must  be 
shown  by  evidence  that  is  clear,  precise,  and 
indubitable ;  that  in  it  shall  be  found  that  the 
witnesses  are  credible,  that  they  distinctly  re- 
member the  facts  to  which  they  testify,  that  they 
narrate  the  details  exactly,  and  that  their  state- 
ments are  true.  Absolute  certainty  is  out  of  the 
question." 

The  law  having  been  defined  by  the  learned 
Court  below  with  entire  accuracy,  the  only  re- 
maining question  is,  whether  there  was  evidence 
in  the  case  of  a  character  proper  to  be  submitted 
to  a  jury  for  their  action.  The  evidence  con- 
sisted of  the  written  contract  and  the  testimony 
0^  one  witness,  D.  L.  Ferguson,  on  the  one  side, 
and  the  testimony  of  two  witnesses,  T.  L.  Raf- 
ferty  and  E.  W.  Hepburn  on  the  other.  The 
written  contract  contains  no  reference  to  the  ver- 
bal stipulation  which,  it  is  alleged  by  the  plain- 
tiff, formed  part  of  the  real  contract  of  the  par- 
ties, and  induced  the  plaintiff  to  sign  it.  Rafferty 
had  made  an  agreement  with  Hepburn  and 
Hoover  for  the  sale  of  a  quantity  of  white  pine 
timber  on  a  designated  tract  of  ninety  acres. 
The  contract  in  question  here  was,  in  substance, 
a  release  by  Rafferty  to  Hepburn  and  Hoover  of 
their  obligation  under  the  original  written  agree- 
ment by  him  with  them,  and  a  transfer  of  the 
same  to  D.  L.  Ferguson.  There  was  an  added 
modification  of  the  original  agreement  changing 
the  price  to  be  paid  for  the  logs  which  were  to  be  . 
cut.  There  was  no  stipulation  for  security  to 
Rafferty,  the  vendor,  in  the  original  contract, 
and  there  was  none  in  the  written  agreement 
with  D.  L.  Ferguson.  But  the  plaintiff,  Rafferty, 
alleges  that  he  was  not  willing  to  make  the  trans- 
fer to  Ferguson  unless  he  had  security  for  the 
payment  of  the  purchase-money,  and  whether 
there  was  an  agreement  for  such  security,  made 
verbally,  but  omitted  from  the  writing,  was  the 
question  in  controversy.  The  oral  testimony  on 
that  subject  was  delivered  by  Rafferty  and  Hep- 
burn for  the  plaintiff,  and  by  D.  L.  Ferguson  for 
the  defendant.  Rafferty,  being  examined,  testi- 
fied, inter  alia^  as  follows:  Q.  Now  what  did 
Hepburn  and  Hoover  do  with  this  timber  after 
the  sale  of  it  by  you  to  them  ?    A.  They  came 
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to  me  and  wanted  to  sell  it  to  D.  L.  Ferguson — 
they  wanted  to  know  if  I  would  release  them 
and  take  D.  L.  Ferguson — I  told  them  I  did  not 
care  if  I  would  be  secured  on  the  logs.  So  we 
went  and  wrote  the  article  out.  Q.  Where  was 
this  conversation  ?  A.  Mj  recollection  is  that  it 
was  made  at  'Ras  Hepburn*s  bouse.  Q.  Who 
was  there  at  the  time  ?  A.  Bill  Hoover,  'Ras 
Hepburn,  Ferguson,  and  I.  Q.  What  did  you 
do  when  jou  met  there  ?  A.  He  wrote  out  the 
article.  Q.  Who  wrote  it  ?  A*  D.  L.  Ferguson 
wrote  it  himself.  It  was  written  on  the  bottom 
of  the  old  article.  Q.  You  have  testified  that 
when  Hepburn  spoke  to  you  about  making  this 
change  jou  stated  that  you  would  if  you  liad  se- 
curity?  A.  Yes,  sir.  Q.  Who  was  present 
then  at  Hepburn's  house  at  that  time?  A.  'Ras 
Hepburn,  Bill  Hoover,  and  Ferguson.  Q.  State 
what  was  said  there  about  the  transfer  of  this 
agreement  ?  A.  Why,  I  uAd  them  that  I  would 
let  them  have  the  logs  if  they  would  grve  me  se- 
curity ;  he  said  he  would  let  me  have  the  logs  as 
security.  Q.  Did  you  then  proceed  to  make  a 
written  c<mtract?  A.  Yes,  sir.  Q.  Afiter  he 
drew  it  did  you  sign  it?  A.  Yes,  sir.  Q.  Was 
tliere  anything  said  then?  A.  I  asked  him 
where  the  written  security  was,  and  he  said  the 
logs  was  security — that  Hepburn  and  Hoover 
was  witnesses.  I  asked  him  to  put  it  in  the  arti* 
cle,  but  Ferguson  said  witnesses  was  as  good  as 
if  it  was  in  the  article.  (Repetition  of  part  of 
answer.)  A.  Yes,  sir,  of  course  I  did  not  know 
it  then ;  that  is  what  he  told  me,  that  the  wit- 
nesses was  just  as  good  as  the  article.  By  the 
Court:  What  was  the  reason  that  you  signed 
this  agreement  ?  A.  Why  did  I  sign  it  ?  Be- 
cause they  wanted  the  loosing  of  it,  and  I  thought 
if  I  would  give  him  (Ferguson)  the  agreement 
^nd  have  the  logs  for  security  it  would  be  all 
right.  Q.  When  you  found  that  this  security 
that  you  spoke  of  was  not  in  the  contraet,  why 
did  you  sign  it  ?  A.  He  said  the  logs  would  be 
good  for  security ;  he  told  me  he  would  give  me 
security  and  I  signed  it.  I  asked  him  what  the 
security  was,  and  he  said  the  logs  "wae  security ; 
he  told  me  that  before,  and  then  afterwards  that 
the  logs  were  security. 

Under  this  testimony  it  can  hardly  be  said 
there  was  any  fraud,  accident,  or  mistake,  ex- 
cept mistake  of  law,  in  omitting  the  verbal  agree- 
ment for  security  from  the  written  contract. 

It  was  omitted  in  fact,  and  the  plaintiff  knew 
it,  and  assented  to  the  verbal  agreement  for  se- 
curity. But  it  seems  quite  certain  that  Rafferty 
was  induced  to  sign  the  written  contract  by 
means  of  the  verbal  agreement,  and  there  is  at 
least  ample  testimony  to  justify  the  jury  in  find- 
ing that  such  was  the  fact.  It  is  still  necessary, 
however,  to  recur  to  the  other  evidence  in  order 
to  determine  whether  upon  the  whole  it  conforms 


to  the  legal  requirements  in  such  cases.  E.  W. 
Hepburn,  another  and  a  disinterested  witness, 
was  examined,  and  testified  as  foUpws :  Q.  Did 
yon  go  and  see  Levi  Raifertyand  talk  to  him  be- 
fore you  made  this  transfer  to  D.  L.  Ferguson  ? 
A.  Yes,  sir.  Where  was  this  contract  of  De- 
cember 12,  1882,  made?  A.  At  my  place.  Q. 
Who  was  present  at  your  place  at  that  time? 
A.  Nobody  but  the  four  of  us,  W.  C.  Hoover, 
D.  L.  Ferguson,  T.  L.  RafFerty,  and  myself.  Q. 
Who  wrote  that  contract?  A.  D.  L.  Ferguson. 
Q.  What,  if  anything,  was  said  there  between 
Ferguson  and  Rafferty  with  reference  to  security 
for  the  logs  mentioned  in  that  contract  ?  State 
what  occurred  there  and  what  was  said  by  the 
parties  in  that  room.  A.  There  was  not  a  great 
deal  said  about  it.  When  Rafferty  allowed  (in- 
sisted) he  ought  to  have  some  security  for  the 
logs — ^that  was  either  before  or  after  this  was 
written  out — I  don't  know  which,  but  I  rather 
think  before  it  was  signed — M^.  Ferguson  told 
him  he  could  hold  the  logs  until  he  got  the 
money ;  he  allowed  he  ought  to  have  something 
in  (he  agreement,  and  Ferguson  allowed  that  wit- 
nesses were  as  good  as  a  bargain.  ...  Q.  Was 
your  attention  called  to  this  as  a  witness  ?  A. 
Yes,  sir ;  he  said  Mr.  Hoover  and  Mr.  Hepburn 
could  witness  it.  I  was  sitting  between  Ferguson 
and  Levi  Rafierty. 

This  testimony  is  corroborative  of  that  of  the 
plaintiff,  and  would  also  justify  an  inference  that 
the  signature  of  Rafferty  was  obtained  by  means 
of  the  verbal  agreement  in  regard  to  the  security. 

The  testimony  of  Hoover  was  not  taken,  and 
the  only  remaining  evidence  as  to  what  occurred 
at  the  time  of  the  execution  of  the  written  con- 
tract is  the  testimony  of  D.  L.  Ferguson,  the 
other  party  to  the  contract.  He  says  he  was 
present  with  the  other  parties  named  when  the 
agreement  between  himself  and  Raiferty  was 
made,  but  gives  no  testimony  whatever  as  to 
what  was  said  at  the  time.  There  is  but  a  single 
sentence  in  the  whole  of  his  testimony  that  re- 
lates in  any  manner  to  what  was  said  by  the  par- 
ties when  the  contract  was  signed,  and  it  is  in 
these  words:  ** There  was  no  other  contract 
made  except  that  made  in  the  supplemental 
agreement."  Just  what  he  means  by  this  is  not 
explained.  The  question  to  which  the  above  was 
an  answer  is  not  printed,  and  it  cannot  be  known 
whether  bis  attention  was  called  to  the  testimony 
of  RafFerty  and  Hepburn  as  to  the  verbal  agree- 
ment about  security  or  not.  Whether  he  meant 
to  say  there  was  no  other  written  contract  than 
the  supplemental  agreement  we  cannot  know, 
but  certain  it  is  that  his  testimony  as  it  stands 
means  at  the  utmost  nothing  more  than  that  in 
his  opinion  there  was  no  other  contract  made 
than  the  supplemental  agreement.  He  contra- 
dicts nothing  that  was  testified  to  by  Rafiferty 
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and  Hepburn,  although  he  wrote  the  agreement, 
was  himself  a  party  to  it,  and  was  present  during 
the  whole  of  the  time  of  its  preparation  and  exe- 
cution. Such  silence  in  the  face  of  the  opposing 
testimony  is  much  more  than  mere  negative  tes 
timony.  It  is  highly  persuasive  evidence  that 
the  conversation  testified  to  by  the  other  wit- 
nesses actually  took  place  just  as  they  stated  it. 
The  case  then  stands  with  the  direct,  positive, 
and  uncontradicted  evidence  of  two  witnesses  to 
the  fact  of  the  contemporaneous  verbal  agree- 
ment, and  the  non-denial  of  it  by  the  other 
{>arty. 

The  testimony  is  precise,  definite,  distinct, 
positive,  the  witnesses  are  not  impeached  or  con- 
tradicted in  any  manner,  and  the  story  they  tell 
is  highly  probable  and  reasonable.  If  their  testi- 
mony is  believed  it  is  of  an  indubitable  character 
in  legal  efiect,  and  fully  warrants  the  inference 
that  the  signature  of  Rafferty  was  obtained  by 
means  of  the  verbal  agreement.  This  brings  the 
case  within  the  frequent  rulings  of  this  Court  on 
this  subject,  and  justifies  the  learned  Court  below 
in  their  action  in  admitting  the  evidence  and 
their  treatment  of  it  in  the  charge  and  answers 
to  points.  These  several  assignments  of  error 
are  not  sustained. 

There  is  no  merit  in  the  seventh  assignment. 
The  notice  was  at  least  sufilcient  to  put  an  in- 
tending purchaser  upon  inquiry,  and  the  whole 
question  as  to  whether  it  was  read  at  the  sheriff's 
sale  and  the  defendant  had  opportunity  to  hear 
it,  was  very  fairly  treated  in  the  general  charge. 
The  notice  contained  a  distinct  claim  of  title  to 
the  logs  in  Rafferty,  and  a  prudent  man  inquiring 
of  him,  as  he  would  be  bound  to  do,  would,  it 
must  be  presumed,  have  been  informed  of  the 
particular  kind  of  title  claimed  and  of  the  facts 
upon  which  it  was  based. 

Seventeenth  assignment  which  covers  also  the 
eighteenth  and  nineteenth.  These  all  relate  to 
the  right  of  the  plaintiff  to  maintain  his  action 
of  replevin  in  his  own  name  without  joining 
others  who  appear  to  be  co-tenants  in  com- 
mon with  him  of  the  land  from  which  the 
logs  were  cut.  The  acticm  was  not  brought 
by  the  plain tiflf  as  one  of  several  tenants  in  com- 
mon to  recover  his  undivided  portion  of  the 
logs,  but  he  asserted  his  rights  to  recover  and 
sought  to  recover  the  whole  of  the  logs.  The 
defendant  claimed  title  to  the  whole  of  the 
logs  under  a  sheriff's  sale  of  the  title  of  D.  L. 
Ferguson,  and  D.  L.  Ferguson's  title  was  de- 
rived exclusively  from  the  sale  made  to  him 
by  the  plaintiff.  The  defendant  being  a  pur- 
chaser with  notice  of  the  plaintiff's  claim  of  title, 
is  in  no  better  pomtioo  than  D.  L.  Ferguson 
would  have  beea  if  he  had  been  the  defendant. 
He  at  least  took  the  logs  and  all  the  title  he  had 
to  them  came  directly  from  the  plaintiff.     The 


sale  was  at  least  sufiicient  to  pass  over  the  logs 
to  D.  L.  Ferguson,  who  actually  took  possession 
of  the  whole  of  thtm  under  his  contract  of  sale 
with  the  plaintiff.  The  latter  certainly  had  title 
enough  to  enable  D.  L.  Ferguson,  and  through 
him  the  defendant,  to  get  possession  of  the  logs. 
In  point  of  fact,  neither  D.  L.  Ferguson  nor  the 
defendant  was  ever  molested  or  interfered  with  in 
any  way,  either  in  the  taking  or  holding  posses- 
sion of  the  logs,  or  any  of  them,  by  any  of  the 
alleged  co-tenants  in  common  of  the  plaintiff, 
although  five  or  six  years  had  elapsed  from  the 
cutting  at  the  time  of  the  trial.  Moreover, 
although  Danver,  who  sold  the  timber  to  the 
plaintiff,  was  named  in  the  contract  of  sale  as 
guardian  of  two  of  the  brothers  of  James  Raf- 
ferty, who  was  the  owner  of  the  land  from  which 
the  logs  were  cut  at  the  time  of  his  death,  he 
assumed  to  sell  the  whole  of  the  timber  claiming 
he  had  a  right  to  do  so.  Mrs.  Martha  Rafferty, 
who  was  the  mother  of  James,  was  tenant  for 
life  of  the  land,  and  paid  the  taxes  on  it,  testi- 
fied that  it  was  timber  land,  part  of  which  had 
been  cut  off  before  her  husband 'bought  it,  and 
that  she  consented  to  the  sale  of  the  timber  by 
Danver  to  T.  L.  Rafferty,  the  plaintiff.  Danver 
took  a  judgment -note  as  trustee  from  T.  L. 
Rafferty  for  $1100,  the  whole  of  the  purchase- 
money  of  the  timber,  and  entered  it  on  record  at 
once.  None  of  the  co-tenants  ever  made  objec- 
tion to  the  sale  or  set  up  any  title  to  the  timber 
against  either  D.  L.  Ferguson  or  the  defendant. 
We  think  it  clear  from  these  facts  that  the  plaintiff 
must  be  regarded  as  seeking  to  recover  upon  the 
whole  title  to  the  logs,  with  evidence  of  consent 
of  the  other  parties  in  interest,  especially  of  his 
mother,  who,  quite  possibly,  had  a  legal  right  as 
tenant  for  life  to  cut  off  all  the  timber,  that  being 
the  main  profit  of  the  land.  (Williard  v,  Wil- 
liard,  56  Penna.  119.)  This  being  so,  his  right 
to  recover  cannot  be  disposed  of  upon  the  assump- 
tion that  he  is  simply  one  of  several  tenants  in 
common  seeking  to  recover  his  undivided  interest 
only,  and  authorities  to  the  effect  that  no  re- 
covery can  be  had  upon  such  a  title  do  not  deter- 
mine the  case.  It  seems  to  us  quite  plain  that, 
as  between  himself  and  D»  L.  Ferguson,  or  the 
defendant  with  notice,. he  had  the  right  to  the* 
possession  for  the  security  ef  the  purchase-money, 
and  at  least  a  qualified  title  to  the  logs.  In  such 
circumstances  the  authorities  are  plain,  that  there 
may  be  a  recovery.  In  Harlan  v,  Harlan  (15 
Penna.  507)  we  said ;  '^  It  is  well  settled  as  a 
general  principle,  that  in  Pennsylvania  replevin 
lies  wherever  one  man  claims  goods  in  the  pos- 
session of  another,  and  this,  whether  the  claimant 
has  ever  had  possession  or  not,  and  whether  his 
property  in  the  goods  be  absdute  or  qualified, 
provided  he  ha«  the  right  of  possession."  The 
same  doctrine  is  repeated  in  MiUer  v.  Warden, ' 
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Frew  «fe  Co.  (Ill  Penna.  800),  and  in  other 
cases.  The  case  of  Reinheimer  v.  Hemming* 
way  (35  Id.  432)  is  not  in  point,  as  it  presents 
a  different  question  growing  out  of  entirely  dif- 
ferent facts.  The  defendant  here  sets  up  no  ad- 
verse title  to  the  logs,  whether  derived  from  a 
stranger  or  from  any  of  the  co-tenants.  He 
literally  claims  upon  the  very  title  which  he  de- 
rived from  the  plaintiff,  and  seeks  to  impeach  it 
for  the  mere  purpose  of  avoiding  payment  of  the 
purchase-money,  which  he  certainly  cannot  do. 
He  never  has  been  evicted  from  his  possession 
which  the  plaintiff  gave  him,  nor  has  his  title 
even  been  tlireatened,  yet  he  proposes  to  keep 
both  the  logs  and  their  purchase-money,  upon 
the  mere  allegation  that  others  are  interested  in 
the  logs  with  the  plaintiff,  although  there  is 
satisfactory  evidence  of  their  assent  to  the  plain- 
tifl's  action  and  claim  of  title. 

These  several  assignments  of  error  are  hot 
sustained.  The  remaining  assignments  are  with- 
out merit  and  are  dismissed.  The  case  was 
tried  with  much  care,  and  an  extremely  lucid 
and  able  charge  was  delivered  to  the  jury,  it 
has  been  argued  in  this  Court  with  great  force 
and  ability  by  the  learned  counsel  on  both  sides. 
It  seems  to  us  substantial  justice  has  been  done, 
and  we  are  not  convinced  that  any  error  occurred 
on  the  trial. 

Judgment  aflHrmed. 

Opinion  by  Grebn,  J.  l.  l.,  jr. 


llay,  »89,  27,  37.  June  6,  1889. 

Appeal  of  the  Commonwealth  of  Penn- 
sylvania. 

Appeal  of  the  Lehigh  Avenue  Railway 
Company. 

Corporations — Stock — Bonds^^Power  to  fstue — 
^^Par  value  of  capital  stock** — Construction  of 
—  Constitutional  law — Constitution  of  Penn- 
sylvania— Article  XVL,  §  7 — Act  of  May  7, 
1887  {P.  L.  94). 

A  railway  company  was  author! sod  by  Its  charter 
'*  to  borrow  money  in  any  sum  or  sums  not  exceeding 
in  amount  one-balf  of  the  par  value  of  the  capital 
stock.*'  Its  authorised  oapiUl  was  $1,000,000,  of 
which  ten  per  cent,  only  was  e^er  called  or  paid*  The 
company  having  resolved  to  issue  its  bonds  for  $250,- 
000,  a  bill  in  equity  was  filed  against  ft  by  the  attor- 
ney-general for  the  Commonwealth  to  restrain  it  from 
10  doing : 

Htld^  that  the  words  "par  yalne  of  the  capital 
itock"  used  iu  the  charter,  must  be  construed  to  mean 
capital  actually  paid  up,  and  not  authorised  capital, 
and  that  therefore  the  company  had  no  right  to  issue 
bpnds  to  any  greater  extent  than  |50,000,  being  one- 
hAlf  of  the  actual  paid-up  capital,  and  would  be  re- 
strained aooordingly. 


In  the  above  case  the  facts  were  not  such  as  to  raise 
any  question  under  Article  XVI.,  §  7,  of  the  Coqstita- 
tion  of  Pennsylvania,  prohibiting  corporations  from 
issuing  stock  or  bonds  except  for  money,  labor  done, 
or  property  actually  received ;  nor  under  the  Act  of 
May  7,  1887  (P.  L.  94),  to  enforce  the  above  constitu- 
tional provision  against  railroad  corporations  ;  inae- 
mnch  as  it  appeared  that  the  company  intended  to  use 
the  money  realized  by  the  sale  of  the  bonds  to  meet  ob- 
ligations incurred  in  the  construction  and  equipment 
of  its  road. 

Appeals  of  the  ComnHKiwealth  of  Pennsylva- 
nia, and  of  the  Lehigh  Avenue  Railway  Com* 
pany  from  a  decree  of  the  Couimon  Pleas  of 
Dauphin  County,  enjoining  the  said  company 
from  iMuing  its  bonds  to  a  greater  amount  than 
fifty  thousand  dollars. 

Bill  in  equity,  wherein  the  Commonwealth  of 
Pennsylvania  was  complainant,  and  the  Lehigh 
Avenue  Railway  Company  defendant.  An  an- 
swer was  filed,  and  the  case  was  heard  on  bill 
and  answer.  The  allegations  of  the  bill  and 
answer  are  set  forth  at  length  in  the  opinion  of  the 
Court  (SiMONTON,  P.  J.)  as  follows  : — 

"  The  bill  filed  by  the  attorney-general,  in  the 
name  and  on  behalf  of  the  Commonwealth  of 
Pennsylvania,  avers  that  defendant  was  incorpo- 
rated under  a  special  Act  of  Assembly^  approved 
December  18,  1878 ;  that  on  its  organization  in 
December,  1878,  twelve  thousand  shares  of  its 
capital  stock  were  subscribed  for,  and  five  dollars 
per  share  were  paid  thereon ;  that  in  February, 
1888,  eight  thousand  shares  of  increased  stock 
were  subscribed  for,  and  five  dollars  |ter  share 
were  paid  thereon ;  that  the  whole  capital  stock 
authorized  by  the  Act  of  incorporation  has  thus 
been  subscribed  for  and  issaed,  and  that  no  more 
than  ^ye  dollars  per  share  have  been  paid  on 
any  of  said  shares,  either  in  money,  labor  done, 
or  property  received,  and  that  the  defendant  com* 
pany,  is  about  to  issue  bonds  to  the  amount  of 
$250,000,  in  contravention  of  section  3  of  the 
Act  of  Assembly  entitled  <  An  Act  to  enforce 
against  railroad  companies  the  provisions  of  sec- 
tion 7  of  article  1(>  of  the  Constitution/  ap- 
proved May  7,  1887. 

**  On  these  averments  the  Court  is  asked  to  re- 
strain defendants  from  issuing  or  disposing  of  any 
of  said  bonds,  or  from  evading,  by  any  device, 
the  true  intent  and  meaning  of  the  said  Act  of 
Assembly  of  May  7,  1887 ;  and  there  is  also  a 
prayer  for  such  other  and  fnrtlier  relief  as  the 
nature  of  the  case  may  require. 

*<  The  answer  admits  the  matters  of  fact  stated 
in  the  bill,  but  denies  that  <the  said  issue  of 
bonds  will  be  in  contra veation  of  said  Act  of 
May  7, 1887.'  It  also  alleges  *  that  in  constroct- 
ing  the  said  railway  the  said  corporation  incurred 
heavy  obligations  for  material  and  labor,  and  the 
mortgage  bonds  which  it  is  about  to  issoe  are  la 
(be  issued  to  meet  the  obligations  incurred  as 
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aforesaid  for  the  ooristruotion  of  said  railway,  and 
for  other  obligatioDs  to  be  incurred  in  the  eqaip- 
ment  of  the  same/ 

'<  Defendant  claims  that  it  is  authorized  to 
make  and  issue  said  bonds  by  seotion  3  of  its 
charter,  which  is  made  an  exhibit  to  plaintiff's 
bill,  and  is  as  follows : — 

**  *  Section  8.  The  said  company  shall  have  the 
power  and  authority  to  borrow  money  in  any 
sum  or  sums  not  exceeding  in  amount  one-half 
of  the  par  value  of  the  capital  stock,  at  a  rate  of 
interest  not  exceeding  seven  per  centum  per 
annum,  and  to  secure  the  re-pay  m^t  of  the  same 
and  the  interest  thereon^  to  give  bonds  secured 
by  a  mortgage  of  and  on  the  said  railway  and 
the  corporate  rights  and  franchises  guaranteed 
by  this  Act,  which  princi|)al  moneys  shall  be 
payable  at  such  dates  and  times  as  the  board  of 
directors  may  deem  advisable.' 

*'  There  being  no  controversy  as  to  faeis,  the 
case  was  heard  on  hill  and  answer. 

<*  We  dq  not  understand  that  there  are  any 
facts  or  intentions  alleged  to  exist  in  this  case 
which  would  bring  it  within  the  terms  of  the  pro- 
hibition of  section  7,  of  articl^  16,  of  the  Consti- 
tution, which  is,  *  that  no  corporation  sliall  issue 
stocks  or  bonds  except  for  money,  labor  done,  or 
property  actually  received-'  There  is  no  pretence 
t^t  defendant  does  not  intend  to  receive  full 
value  for  the  bonda,  if  issued.  We  are,  there- 
fore, not  required  to  determine  whether  this  pro- 
vision of  the  Constitution  would  under  any  state 
of  the  facts  apply  to  this  defendant,  incorporated 
belbre  the  Constitution  was  adopted ;  thai  ques- 
tion is  not  in  the  case. 

*''  And  it  is,  perbaps>  not  easy  to  understand 
how  defendant,  if  it  has  not  rendered  itself  ob 
noxious  to  the  provisions  of  the  Constitution,  can 
be  affected  by  the  terms  of  an  Act  of  Assembly 
passed  to  enforce  those  provisions,  and  the  title 
to  which  states  no  other  purpose.  We  are,  there- 
fore, of  the  opinion  that  its  nghta  must  be  limited 
and  determined  by  the  terms  of  its  charter,  and 
not  by  those  of  the  Act  of  May  7,  1887.  It  is 
authorized  by  section  3  of  its  charter,  already 
quoted,  *  to  borrow  money  in  any  sum  or  sums, 
not  exceeding  in  amount  one-half  of  the  par  value 
of  the  capital  stock.'  And,  as  we  conceive,  the 
real  question  in  this  case  is  involved  in  the  proper 
construction  of  tliis  provision.  Defendant  con- 
tends that  in  the  phrase  '  one-half  of  the  par  value 
of  the  capital  stock,'  the  wprds  '  capiuU  stock' 
mean  the  authorised  and  not  the  paid-in  capita^ 
and  that,  therefore,  aa  it  has  an  authorised  capital 
of  twenty  thousand  sbarea  of  the  par  value  of 
fifty  dollars  each,  or  one  million  dollara>  it  is  em- 
powered by  its  chapter  to  issue  bonds  in  any  sum 
not  exceeding  one-half  that  amount,  or  five  hun- 
dred thouian4  dollars^  notwUhstaodiag  the  faet 
that  its  paid-up  capital  it  only  five  hilars  per 


share,  or  one  hundred  thousand  dollars.  While 
for  the  .Commonwealth  it  is  contended  that  it  can 
iMue  bonds  only  to  the  amount  of  one-half  its 
paid-in  capital,  or  fifty  thousand  dolktrs. 

<^The  charter  of  the  company  defendant  con- 
taint  another  seetion  in  which  the  phrase,  *  par 
valne  of  the  capital  stock,'  occurs,  as  follows : — 

"'Section  10.  That  the  said  company  shall 
pay  annually  into  the  treasury  of  the  city  of  Phil- 
adelphia, for  the  use  of  said  city,  whenever  the 
dividends  declared  by  said  company  shall  exceed 
six  per  centum  per  annum  on  the  par  value  of  the 
capital  stock  thereof,  a  tax  of  six  per  centum  on 
such  excess  over  six  per  centum  on  the  par  value 
thus  declared.' 

<<  Several  cases   have  occurred  in  which  the 
question  arose  between  passenger  raih^ay  com* 
panics,  whose  charters  contained  a  similar  pro- 
vision, and  the  city  of  Philadelphia,  whether  the 
companies  were  liable  to  tax  as  soon  as  their  divi- 
dend exceeded  -six  per  centum  on  their  paid-in 
capital,  or    not    until    they  exceeded  six   per 
centom  on  their  authorised  capital.    These  cases 
all  called  for  a  construction  of  the  words  ^  capi- 
tal stock'  as  thus  used  in  the  charters,  and  they 
have  uniformly  been  construed  to  mean  paid-in 
capitid  stock.  The  reasons  for  this  construction  are 
thus  clearly  given  by  Mr.  Justice  Clark,  in  City  of 
Philadelphia  v.  Ridge  Avenue  Railway  Co.  (102 
Pa.  St.  190),  the  latest  case  on  the  subject:  *  By 
the  provisions  of  the  third  section  of  this  Act  of 
1872,  the  defendant  is  made  liable  to  pay,  annu- 
ally, to  the  city  of  Philadelphia  **a  tax  of  six  per 
centum  upon  so  much  of  any  dividend  declared, 
which  may  exceed  six  per  centum  upon  the  capi- 
tal stock."     The  entire  authorized  capital  stock 
of  the  company,  as  we  have  already  said,  during 
the  years  stated,  was  $750,000,  of  which  only 
$4^,000  has  been  paid  in.    Upon  which  of  these 
sums  is  this  excess  to  be  computed  ?    The  former 
is  the  authorized,  the  latter  the  actual  capital, 
and  either  of  them  is  within  the  letter  ci  the 
statute.     There  is  nothing  in  tlie  context  to  ex- 
plain this  ambiguity,  and  we  must  therefore  re- 
sort to  the  reason  and  spirit  of  the  law,  its  object 
and  purpose,  in  order  that  we  may  learn  the  in- 
tention of  the  Legislature.     Dividends  of  profits 
are  not  estimated  or  declared  upon  the  basis  of 
the  merely  authorized  capital  of  a  corporation, 
but  upon  the  basis  of  the  capital  actually  paid ; 
they  are,  indeed,  only  due  to  capital,  and  always 
are  or  ought  to  be  thus  distributed.     If  the  divi- 
dends are  declared  and  distributed  to  the  stock 
paid  in,  it  seems  clear  that  the  same  fund  should 
be  the  basis  of  the  defendant's  taxation  under  the 
statute.  The  lax  imposed'  was  certainly  intended 
t»  be  a  peroentsge  upon  the  profits,  and  as  the 
profits  were  realiasd  from  the  capital  invested,  the 
taxation  to  be  uniformly  proportionate  should  be 
computed  upon  the  same.    Six  per^entum  being 
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the  rate  of  interest  allowed  by  law,  it  was  doubt- 
less intended  that  this  rate  of  profit  should  be  first 
allowed  to  the  stockholders,  upon  their  moneys 
invested,  before  any  division  of  profits  should  be 
made  with  the  city.  It  is  equally  clear  that  the 
object  and  purpose  of  the  statute  was  to  create 
and  secure  a  revenue  to  the  city  of  Philadelphia, 
whose  streets  the  corporation  were  occupying  for 
the  purposes  of  their  charter ;  but,  if  the  six  per 
centum  is  to  be  computed  upon  the  whole  autiior- 
ised  capital,  and  the  company  may  from  time  to 
time  so  increase  the  capital  as  to  keep  the  per- 
centage at  all  times  in  advance  of  the  dividends, 
no  revenue  could  at  any  time  accrue  to  the  city, 
and  thus  the  intention  of  the  Legislature,  and 
this  purpose  and  object  of  the  statute  would  be 
defeated ;  the  absurdity  of  such  a  construction  is, 
therefore,  apparent.  We  are  of  opinion,  there- 
fore, that  the  capital  stock  upon  which  percentage 
18  to  be  computed  is  the  capital  paid  in.  Such  is 
the  reason  and  spirit  of  the  law,  and  it  must  be 
so  interpreted.  The  same  question  has  been  be- 
fore this  Court,  and  has  been  ruled  in  accordance 
with  the  views  here  expressed.  (Citizens'  Pas- 
senger Railway  Co.  v.  City  of  Philadelphia,  13 
Wriglit,  251,  and  to  the  same  effect  is  Second  and 
Third  Street  Passenger  Railway  Co.  v.  Same,  1 
P.  F.  Smith,  465 ;  and  City  of  Philadelphia  v. 
Philadelphia  and  Gray's  Ferry  Railway  Co.,  2 
Id.  177.)' 

'<  This  places  the  construction  of  section  10  of 
defendant's  charter  beyond  controversy,  unless 
the  fact  that  the  phrase  here  is  <  par  value  of  the 
capital  stock,'  while  in  all  the  cases  cited  it  was 
simply  <  capital  stock,'  ought  to  lead  to  a  different 
construction.  We  do  not  think  it  ought.  The 
words  <  par  value'  do  not  affect  the  reasons  for  the 
construction.  If  <  capital  stock'  means  actual 
capital,  the  '  par  value'  meant  most  be  the  '  par 
value'  of  the  actual  capital,  and  not  the  par  vaiue 
of  <  mere  moonshine,'  as  nominal  capital  is  styled 
by  Justice  Thompson  in  Citizens'  Passenger 
Railway  Co.  t;.  City  of  Philadelphia  (13  Wr. 
256).        • 

<<  But  if  the  phrase  <  par  value  of  capital  stock' 
in  section  10  of  defendant's  charter  is  to  be  con- 
strued par  value  of  actual  capital,  we  see  no  escape 
from  the  conclusion  that  the  same  words  in  sec- 
tion 3  must  have  a  like  meaning.  The  same 
reasons  exist  for  such  a  construction  in  the  one 
case  as  in  the  other.  It  is  as  much  against  the 
policy  of  the  law  to  permit  bonds  to  be  issued 
upon  the  security  of  <  mere  moonshine'  as  it  is  to 
aUow  taxation  to  be  evaded  by  making  it  the 
basis  of  dividends* 

<<  We,  thereforei  arrive  at  the  result  that  the 
company  defendant  has  authority  to  issue  bonds 
to  the  amount  of  fifty  thousand  dollars,  and  no 
more,  and  that  an  injunction  must  issue  to  re- 
strain it  from  issuing  any  greater  amount  until 


the  Court  is  satisfied  that  it  has  acquired  addi- 
tional actual  capital  stock. 

'^A  decree  may  be  prepared  in  accordance 
herewith." 

A  decree  was  entered  accordingly.  The  Com- 
monwealth thereupon  took  this  appeal,  assigning 
for  error  the  refusal  of  the  Court  to  enjoin  alto- 
gether the  issue  of  the  bonds.  The  Lehigh  Ave- 
nue Railway  Company  also  appealed,  assigning 
for  error  the  decree  of  the  Court  restraining  them 
from  issuing  the  bonds,  except  to  the  extent  of 
fifty  thousand  dollars. 

William  S.  Kirkpatrick,  attorney- general 
(with  whom  was  John  F.  Sanderson,  assistant 
attorney-general),  for  the  Commonwealth. 

William  C.  Bannisy  for  the  Lehigh  Avenue 
Railway  Company. 

October  7,  1889.  The  Coobt.  Tlie  Lehigh 
Avenue  Railway  Company  was  incorporated  by 
the  Act  of  December  18,  1873,  with  an  author- 
ized capital  of  one  million  dollars,  divided  into 
shares  of  fifty  dollars  each.  The  shares  have 
been  subscribed  for,  and  the  first  pajrment  of  five 
dollars  per  share  paid  on  them,  making  a  total 
of  one  hundred  thousand  dollars  actually  paid. 
Upon  this  amount  of  money  the  business  of  the 
corporation  was  entered  upon,  and  nothing  fur- 
ther has  been  collected  upon  the  subscription  to 
the  capital  stock.  In  1888,  the  company,  being  in 
need  of  more  money,  decided  to  issue  its  bonds 
secured  by  a  mortgage  on  its  property  and  fran- 
chises for  two  hundred  and  fifty  thousand  dollars. 
This  bill  was  filed  by  the  attorney-general  to 
restrain  the  issuing  of  the  proposed  bonds  on  the 
ground  that  section  7  of  Article  XVI.  of  the 
Constitution  and  the  Act  of  May  7,  1887,  for- 
bade it.  The  company  denies  that  the  Act  of 
1887,  or  the  provision  of  the  Constitution  which 
it  is  intended  to  carry  into  execution,  is  applica- 
ble, and  alleges  that  it  has  the  right  to  issue  the 
bonds  under  its  own  charter,  the  Act  of  incorpora- 
tion. Two  questions  are  thus  nused :  First.  Is 
the  railway  company  authoriased  by  the  Act  of 
incorporation  to  issue  the  bonds  proposed?  Sec- 
ond. If  so  authorized,  do  the  Act  of  1887  and 
the  constitutional  provision  take  away  the  au- 
thority so  conferred  ? 

The  Act  of  incorporation  provides,  in  section 
third,  that  <'  the  said  company  shall  have  the 
power  and  authority  to  borrow  money  in  any 
sum  or  sums  not  exceeding  in  amount  one-half 
of  the  par  value  of  the  capital  itocL^'  The  tenth 
section  provides  that  <<  the  said  company  shall 
pay  annually  into  the  treasury  of  the  city  of 
Philadelphia  for  the  use  of  said  city,  whenever 
the  dividends  declared  by  said  company  shall 
exceed  six  per  centum  per  annum  on  the  par 
value  of  the  capital  stock  thereof,  a  tax  of  six  - 
per  centum  on  such  excess/'    The  first  jquestion* 
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presented  is,  what  is  the  meaning;  of  the  words 
**  par  value  of  the  capital  stock/*  as  used  in  the 
Act  of  incorporation  ?  The  company  contends 
that  the  par  value  of  its  stock  is  one  million  of 
dollars,  the  amount  of  its  authorized  capital. 
The  attorney-general  maintains  that  the  par 
value  is  one  hundred  thousand  dollars,  the  amount 
of  capital  actually  contributed,  as  shown  by  the 
company*s  books,  and  that  the  ri^ht  to  issue 
bonds  is  limited  to  one-half  that  amount  by  the 
Act  of  incorporation.  The  words,  stock  and 
capital  stock,  may  be  defined  as  meaning  the 
fund  or  property  belonging  to  a  firm  or  corpora- 
tion, and  used  to  carry  on  its  business.  This  is 
contributed  by  those  who  embark  in  the  bu8iness. 
The  articles  of  co-partnership,  or  the  charter  of 
the  corporation,  fix  the  maximum  amount  of 
stock  that  may  be  issued,  and  this  may  properly 
be  spoken  of  as  the  proposed  or  authorized  capital 
of  the  company.  Where  an  organization  is 
efiTected,  subscriptions  are  made  to  the  stock  by 
which  the  subscribers  agree  to  take  and  pay 
for  certain  sums  or  shares  each.  The  total 
amount  of  stock  thus  taken  constitutes  th&  sub- 
scribed capital  of  the  company.  Some  of  these 
subscriptions  may  not  be  paid  and  may  be  un- 
collectible, but  when  the  amount  subscribed,  or 
called  for  upon  subscriptions,  has  been  collected 
66  far  as  collection  is  practicable,  the  amount  so 
gathered  into  the  treasury  constitutes  the  actual 
capital  on  which  the  business  is  undertaken.  The 
amount  paid  by  each  subscriber  measures  his 
relative  interest  in  the  whole.  As  between  him- 
self and  the  corporation,  or  his  fellow-subscribers 
or  the  public,  his  share  of  the  whole  stock  is 
fixed  by  the  proportion  which  his  actual  contri- 
bution bears  to  the  entire  amount  contributed  by 
all  who  are  associated  in  the  enterprise.  If  after 
the  payment  of  one  instalment  on  his  subscrip- 
tion, a  subscriber  sells  and  assigns  his  stock,  his 
assignee  stands  squarely  in  the  shoes  of  his 
assignor,  and  takes  no  greater  interest  than  was 
actually  vested  in  his  assignor  at  the  date  of  the 
assignment.  The  general  railroad  law  of  1849 
provides  that  he  to  whom  shares  of  stock  are 
assigned  shall  take  them  ''  subject  to  all  the  liabili- 
ties, conditions,  and  penalties  incident  thereto,  in 
the  same  manner  as  the  original  subscriber  would 
have  been  ;  providedy  that  no  certificate  shall  be 
transferred  so  long  as  the  holder  thereof  is  in- 
debted to  said  company  unless  the  board  of 
directors  shall  consent  thereto;  and  provided, 
that  no  such  transfer  of  stock  shall  have  the 
effect  of  discharging'  any  liabilities  or  penalties 
theretofore  incurred  by  the  owner  thereof."  In 
accordance  with  this  provision,  it  wa^held,  in  the 
Pittsburgh  and  Connelsville  Railroad  Co.  v. 
Clarke  <&  Thaw  (29  Pa.  146),  that  the  liability  of 
a  subscriber  to  pay  '*^  for  the  amount  of  stock  sub- 
scribed is  an  indebtedness  within  the  meaning  of 


the  Act,  although  the  instalments  have  not  been 
called  in  at  the  time  of  the  transfer.  It  is  dehitum 
in  presenti  solvendum  in  futuro."  It  is  clear, 
therefore,  that,  as  between  the  assignor  and  as- 
signee of  shares,  the  assignment  passes  only  the 
actual  interest  of  the  assignor  as  measured  by 
what  he  has  paid,  and  that  the  assignee  takes 
subject  to  all  unpaid  instalments  whether  called 
at  the  time  of  his  purchase  or  not.  Does  the 
corporation  stand  on  better  ground  than,  its 
members?  It  claims  the  right  to  issue  bonds 
because  of  its  stock.  We  must  inquire,  there- 
fore, first,  what  is  the  amount  of  its  stock  ? 
And,  next,  what  is  the  par  value  of  a  share 
of  that  stock?  We  think  the  fii-st  of  these 
questions  is,  in  the  light  of  the  facts  in  this  case, 
answered  by  repeated  decisions  of  this  Court. 
Whether  it  be  for  the  purpose  of  adjust! ncr  and 
paying  dividends  to  stockholders,  or  of  regulating 
the  amount  of  taxes  due  to  municipalities  having 
the  right  and  power  to  tax,  the  amount  of  stock 
actually  paid  is  the  capital  stock  of  the  company. 
(Citizens'  Passenger  Railway  Co.  v.  City  of  Phila- 
delphia, 49  Penna.  251.)  Neither  the  cost  of 
the  road,  nor  the  authorized  capital  can  be  made 
the  basis  of  dividends  or  of  taxation,  but  these 
must  rest  on  the  amount  of  capital  stock  actually 
paid  in.  (Second  and  Third  St.  Passenger  Rail- 
way Co.  V,  City  of  Philadelphia,  51  Penna.  465; 
Philadelphia  v.  Philadelphia  and  Gray's  Ferry 
Passenger  Railway  Co.,  52  Id.  177 ;  City  of 
Philadelphia  v.  Ridge  Avenue  Railway  Co.,  102 
Id.  190.)  The  company  appellant  propose  to 
exercise  a  power,  and  incur  a  liability  upon  the 
basis  of  its  capital  stock,  and  for  this  purpose, 
as  for  purposes  of  taxation  or  payment  of  divi- 
dends, its  rights  must  be  measured  not  by  nominal 
or  authorized  capital,  but  by  the  actual  amount 
of  capital  paid  in.  The  issuing  of  certificates  of 
stock  to  the  subscribers  does  not  add  to  the  com- 
mon- stock  in  the  treasury  or  business  of  the  cor- 
poration, nor  does  it  increase  the  interest  of  the 
individual  stockholder.  He  takes,  his  certificate 
when  issued,  subject  to  all  the  unpaid  instalments 
of  the  subscription  and  the  terms  and  conditions 
on  which  the  subscription  was  made.  Its  value 
to  him  as  between  him  and  the  corporation,  is 
what  he  has  paid  upon  it;  no  more,  no  less. 
That  value  may  be  increased  or  diminished  in  a 
commercial  sense  by  the  success  of  the  business, 
the  ability  of  the  management,  or  other  similar 
consideration,  and  such  increase  or  decrease' 
makes  the  market  value  greater  or  less  than  the 
amount  he  has  paid  upon  it,  as  the  case  may  be ; 
but  as  between  himself  and  the  corporation  or 
his  fellow  stockholders,  the  consideration  of  mar- 
ket value  has  no  place.  He  must  pay  his  sub- 
scription as  calls  are  made,  whether  the  venture 
prospers  or  fails.  If  the  value  of  the  stock  is 
measured  by  what  has  been  paid  upon  it,  is  the 
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^^par  value*'  measured  in  the  same  manner  when 
the  right  of  the  corporation  to  do  a  given  act  \b 
to  he  settled?  The  par  value  of  the  stock  of 
this  corporation  for  purposes  of  taxation  or  pay- 
ment of  dividends  is,  as  we  have  Already  seen, 
the  amount  actually  paid  upon  it,  or  one  hundred 
thousand  dollars.  This  is  well  settled  by  the 
cases  we  have  cited,  which  held  that  for  purposes 
enumerated  the  par  value  has  no  necessary  re- 
lation to  either  the  authorized  or  the  market 
values,  but  is  fixed  by  the  amount  actually  paid, 
and  is  the  equivalent  or  par  of  the  value  of  the 
shares  as  shown  by  the  stock  account.  The  issu- 
ing of  certificates  does  not  affect  our  question. 
If  issued  they  cannot  increase  the  money  in  the 
treasury,  or  confer  any  independent  right  on  the 
stockholder.  They  simply  afford  evidence  of  the 
extent  of  his  interest  in  a  more  convenient  form 
than  the  books  of  the  company  furnish,  but  leave 
him  subject  to  all  the  liabilities  resting  on  him 
before  they  came  into  his  hands.  We  see  no 
good  reason  for  distinguishing  this  case  from  the 
cases  cited  above,  but  regard  it  as  substantially 
ruled  by  them.  The  Lehigh  Avenue  Railway 
Company  has  received  just  one  hundred  thousand 
dollars  from  the  subscribers  to  its  stock.  So  far 
as  the  paper-books  advise  us,  this  is  all  it  has 
ever  asked  for  in  the  more  than  fifteen  years  of 
its  corporate  life,  and  all  it  expects  to  receive. 
The  other  nine  hundred  thousand  dollars  of 
authorized  capital  are  uncalled  and  unpaid.  The 
par  value  of  all  its  shares  taken  together  is  one 
hundred  thousand  dollars,  because  that  is  the  sum 
paid  upon  them,  the  value  they  represent.  The 
par  value  of  each  share  is  fixed  in  like  manner. 
Its  value  is  the  equal  or  par  of  the  corporate 
capital  it  represents,  which  is  the  amount  paid 
upon  it  by  the  subscriber,  or  applied  to  it  out  of 
the  earnings  of  the  corporation.  It  is  argued 
that  nominal  value  and  par  value  are  synonymous 
terms  in  the  commercial  vocabulary,  and  that  the 
par  value  of  the  stock  of  this  company  is  one 
million  of  dollars,  because  that  is  the  amount  of 
its  nominal  or  authorized  capital.  If  this  is  so, 
the  par  value  has  not  been  afiect^d  by  the  pay- 
ment of  calls  upon  the  subscription  heretofore 
and  will  not  be  hereafter,  though  the  entire 
amount  subscribed  be  actually  paid  to  the  trea- 
surer. Whether  the  amount  paid  in  is  ten  per 
cent,  or  fifty,  or  one  hundred  per  cent,  of  the 
authorized  capital,  the  par  value  must,  according 
to  this  doctrine,  remain  the  same.  This  over- 
looks the  meaning  of  the  word  value,  and  the 
basis  on  which  the  idea  of  value  rests.  The  par 
value  of  a  treasury  note  or  bank  bill  is  the  sum 
named  on  its  face,  because  the  holder  can  de- 
mand and  is  entitled  to  receive  that  sum  for  it 
from  the  government,  or  the  bank  by  which  it 
was  issued.  The  same  thing  is  true  of  notes, 
bonds,  and  negotiable  instruments  of  all  sorts. 


The  maker  cannot  deny  that  he  is  indebted  as  be 
has  represented  in  his  note  or  bond,  nor  refuse 
to  pay  the  exact  sum  he  has  promised  to  pay.  In 
these  cases  the  nominal  and  the  par  value  are, 
prima  facie,  the  same.  The  par  value  of  a 
treasury  note  for  one  dollar  is  one  dollar,  because 
that  sum  in  coin  can  be  had  for  it.  When  it 
cannot  be  so  exchanged  it  is  said  to  be  below  par, 
because  it  is  not  redeemed  at  a  price  which  is 
the  par,  or  equal  of  the  promise  on  its  face.  But 
a  certificate  of  stock  in  a  railroad  company  is  not 
a  negotiable  instrument  in  either  a  legal  or  com- 
mercial sense.  It  stands  in  the  hands  of  the 
subscriber  for  so  much  and  no  more  than  the 
amount  actually  paid  upon  it.  In  the  hands  of 
his  transferee  it  stands  for  no  more,  but  is  held 
under  the  express  provisions  of  the  general  rail- 
road law,  subject  to  the  balance  due  upon  the 
subscription  and  all  liens,  penalties,  etc,  to  which 
it  was  subject  in  the  hands  of  the  subscriber. 
Neither  the  seller  nor  the  buyer  can  secure  any 
greater  interest  as  a  holder  of  the  stock  than  the 
sum  actually  paid  entitled  him  to.  Future  calls 
must  \)e  paid  as  they  are  demanded,  and  the  pos- 
session of  the  certificate  is  no  defence  against 
them.  How,  then,  is  the  equivalent  the  par  in 
value  of  the  stock  in  the  hands  of  the  holder  to 
be  ascertained  at  any  given  time?  Very  clearly 
by  the  books  of  the  company  which  show  for 
what  value  it  stands,  what  value  it  represents  at 
that  time.  If  but  five  dollars  have  beien  paid  on 
a  share,  such  share  is  subject  to  be  called  on  for 
the  remaining  forty-five,  if,  as  in  this  case,  the 
nominal  value  of  the  share  is  fifty  dollars^  and 
the  par  value  of  such  share  is  a  sum  which  is 
equal  to,  or  the  par  of,  the  value  it  represents, 
the  five  dollars  actually  paid  into  the  treasury. 
It  is  clear  that  the  certificate  stands  for  no  more 
than  this  to  the  holder,  for  he  remains  liable  to 
be  called  on  for  the  remaining  forty-five.  It 
stands  for  no  more  to  the  corporation  because  it 
may  compel  payment  of  the  sum  standing  due 
on  the  subsdription,  notwithstanding  the  certifi- 
cate. When  another  call  has  been  made  and 
collected,  the  capital  of  the  corporation  will  have 
been  doubled.  It  will  have  two  dollars  to  employ 
in  its  business  where  it  now  has  one,  and  the  par 
value  of  each  share  will  have  advanced  to  ten 
dollars,  the  exact  equal  or  par  of  what  the  share 
represents.  When  the  whole  amoont  subscribed 
shall  have  been  paid,  the  capital  of  the  company 
will  be  one  million  of  dollars.  Its  stock  will  re- 
present its  actual  capital,  and  each  share  will 
have  a  par  value  equal  to  its  nominal  value.  The 
authorized  or  nominal  value  of  the  stock  has  re- 
mained the  same  from  the  beginning,  viz.,  one 
million  of  dollars.  The  equivsJent  or  par  xtdue 
of  the  stock  has  advanced  as  the  calls  have  been 
paid,  so  as  always  to  be  the  exact  equivalent  of 
the  value  received  from  the  subscriptions  made 
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to  it.  The  market  value  has  risen  or  fallen  ac- 
cording to  the  estimate  placed  by  the  commercial 
world  on  the  value  of  the  business  in  which  the 
corporation  is  engaged,  the  ability  of  its  manage- 
ment, and  the  prosperity  of  its  affairs. 

We  agree  fully  with  the  learned  Judge  of  the 
Court  below,  that  the  case  as  presented  on  bill 
and  answer  raises  no  question  under  the  Act  of 
1887,  or  that  provision  of  the  Constitution  which 
it  was  intended  to  enforce.  The  only  question 
is  whether  the  Act  of  incorporation  on  which  the 
company  rests  its  right  to  make  the  mortgage  and 
issue  the  bonds,  and  which  is  thus  brought  to 
our  attention,  does  confer  the  authority  which  it 
is  proposed  to  exercise.  We  think  it  does  not. 
The  company  may  issue  its  bonds  under  the  Act 
of  incorporation  for  an  amount  equal  to  one-half 
of  the  par  value  of  its  stock,  or  fifty  thousand 
dollars,  and  no  more,  as  the  par  or  equivalent 
value  of  the  stock  is  shown  by  the  books  of  the 
corporation  to  be  at  this  time.  It  appears  by  the 
bill  and  answer  that  the  stock  is  not  paid  up ; 
that  no  profits  have  been  applied  to  it ;  and  that 
nothing  has  been  paid  upon  it  except  five  dollars 
per  share.  This  is  all  the  corporation  has,  and 
for  that  reason  it  is  all  that  its  stock  can  repre- 
sent. Its  aggregate  value  is  equal  to  the  aggre- 
gate of  the  sum  received,  or  one  hundred  thou- 
sand  dollars,  and  the  value  of  each  share  is  equal 
to  the  sam  it  stands  for  to  the  company  and  the 
stockholder,  which  is  five  dollars.  This  is  the 
value,  or  common  stock,  of  which  the  certificates 
are  the  equal,  equivalent,  or  par. 

The  industry  of  the  learned  gentleman,  who 
represents  the  appellant,  has  enabled  him  to 
place  before  us  extracts  from  a  large  number  of 
Acts  of  Assembly,  in  which  the  words  "  par 
value"  occur,  for  the  purpose  of  showing  that  they 
have  received  a  legislative  construction  in  accor- 
dance with  the  views  presented  by  him  in  his 
argument.  But  these  extracts  do  not  show  a 
uniform  use  of  the  words,  as  will  be  seen  by  an 
examination  of  some  of  them.  The  Act  of  Janu- 
ary 81,  1876  (P.  L.  110),  provides  that  "no 
certificate  of  stock  shall  be  issued  by  said  associa- 
tion until  the  full  amount  of  the  par  value  of  the 
same  shall  be  paid  in  cash."  Here  the  nominal 
and  par  values  are  confused,  and  the^raughtsman 
evidently  regarded  them  as  one  and  the  same. 
But  there  could  be  no  par  value  in  the  stock  in 
advance  of  organization,  and  payment  of  some- 
thing upon  it,  for  there  was  nothing  whatever  in 
the  bands  or  treasury  of  the  corporation  to  be  re- 
presented by  it.  The  object  of  the  provision  was 
to  require  payment  in  full  before  certificates 
should  issue,  so  that  when  issued  the  par  value 
should  be  equal  to  the  nominal  value.  The  pro- 
vision from  the  Act  of  March  20,  1873  (P.  L. 
820),  is  in  these  words :  "  That  none  of  said  bonds 
shall  be  sold  for  less  than  the  par  value  thereof." 


This  is  a  correct  use  of  the  words.  The  bonds  of 
a  corporation  have,  prima  facie,  an  actual  value 
exactly  equal  to  their  face  or  nominal  value. 
The  solvency  of  the  obligor  is  to  be  presumed, 
and  on  tliat  basis,  like  other  negotiable  instru* 
ments,  its  value  is  equal  to  the  par  of  its  face 
value,  so  that  its  par  and  nominal  value  are  the 
same.  It  may  go  above  or  fall  below  its  par  in 
value  by  reason  of  extrinsic  circumstances,  but  if 
none  such  occur  its  par  value  is  its  nominal 
value.  Another  example  from  the  Act  of  April 
4,  1878  (P.  L.  619),  is  as  follows:  "Section 
4.  If  calls  are  not  paid  the  directors  may  forfeit 
and  sell  the  stock,  but  not  for  less  than  par." 
Here  the  words  are  correctly  used.  Suppose  that 
a  stockholder  h^s  paid  Qve  dollars  per  share  on 
shares  with  a  nominal  value  of  one  hundred  dollars 
each,  and  that  for  non-payment  of  the  second  call 
the  directors  proceed  to  forfeit  and  sell  his  shares. 
What  now  is  the  minimum  price  which  the  shares 
must  bring?  If  the  words  "par  value"  are 
equivalent  to  face  or  nominal  value,  and  the 
nominal  valu^  of  the  share  is  one  hundred  dollars, 
then  it  is  clear  that  the  directors  must  sell  five 
dollars'  worth  of  stock  for  one  hundred  dollars,  or 
not  sell  at  all.  But  if  the  words  "  par  value"  are 
understood  in  their  proper  legal  sense,  then  this 
provision  merely  forbids  the  sacrifice  of  the  shares 
of  the  delinquent  for  less  than  their  actual  cash 
equivalent,  which  is  the  sum  paid  upon  them  as 
shown  by  the  books  of  the  corporation.  It  must 
be  remembered  that  we  are  speaking  of  the  par 
value  of  stock  that  is  conceded  to.  be  unpaid. 
The  shares  that  are  bought  and  sold  in  large 
blocks  in  the  stock  markets  are,  we  presume,  paid- 
up  shares.  They  certainly  should  be.  In  that 
case  nominal  and  par  values  are  the  same.  It 
may  fairly  be  presumed,  that  they  would  not  be 
listed  or  dealt  in  in  the  market  until  they  had  been 
paid  for  in  full,  so  that  he  who  sold  could  confer 
an  indefeasible  title  on  the  buyer.  But  there  is 
no  room  for  presumption  in  the  case  in  hand. 
We  have  the  &ct  on  the  record,  that  but  one- 
tenth  of  the  nominal  value  has  been  paid.  The 
corporation  is  the  party.  It  has  one  hundred 
thousand  dollars  in  its  treasury,  and  no  more, 
yet  it  asks  us  to  hold  that  the  par  value  of  the 
stock  is  one  million  of  dollars,  and  permit  it  to 
exercise  an  important  poWer  on  that  basis.  This 
we  decline  to  do.  The  par  value  of  its  shares  is 
measured  by  the  money  it  has  received  upon 
them,  and  not  by  the  broken  promises  of  those 
who  subscribed  it>r  them. 

The  decree  of  the  Court  below  is  affirmed  at 
the  costs  of  the  appellant. 

Opinion  by  Willtams,  J. 

Mitchell,  J.,  dissents.  l.  l.,  jr. 
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Jan.  '89,  74.  March  28,  1889. 

Strawbridge  ft  Clothier  v.  Bradford* 

Negligences^  Contributory    negligences^ Infants. 

A  child's  capaoitj  is  the  measare  of  his  responsi- 
bility :  if  he  has  not  the  ability  to  foresee  and  avoid 
danger,  negligence  will'  not  be  imputed  to  him. 
Whether  he  has  sufficient  understanding  to  compre- 
hend and  guard  against  the  particular  danger,  is,  ordi- 
narily, a  matter  to  be  considered  by  the  jury,  under 
proper  instructions  from  the  Court. 

The  plaintiff,  a  boy  between  thirteen  and  fourteen 
years  old,  was  employed  as  a  delivery  boy  in  defend- 
ants' store,  by  the  rules  of  which  he  was  obliged  to  ride 
up  and  down  on  a  freight  elevator.  While  going  up  in 
this  elevator,  on  a  personal  matter,  his  foot  was  caught 
between  the  elevator  and  a  sill  which  projected  about 
8J  inches  from  the  floor,  and  his  leg  was  broken,  for 
which  he  brought  suit.  There  was  testimony  on  the 
part  of  the  plaintiff  that  the  elevator  was  not  a  reason- 
ably safe  one  for  the  transportation  of  boys,  and,  on 
the  part  of  the  defendants,  that  similar  elevators  were 
in  general  use.  The  Court  left  to  the  Jury  the  ques- 
tion of  defendants'  negligence  and  of  plaintiff's  con- 
tributory negligence,  and  also  whether  plaintiff  had 
sufficient  inteUigenoe  to  understand  the  danger  to 
which  he  was  exposed. 

Heldf  that  the  questions  of  negligence  involved 
were  matters  of  fact,  and  were  properly  submitted  to 
the  jury. 

Honor  v,  Albrighton,  93  Pa.  475,  distinguished. 

Error  fo  the  Common  Pleas  No.  1,  of  Phila- 
delphia County. 

Trespass,  by  Edward  T.  Bradford  against  Justus 
C.  Strawbridge  and  Isaac  H.  Clothier,  trading  as 
Strawbridge  &  Clothier,  to  recover  damages  for 
injuries  caused,  as  alleged,  by  the  negligence  of 
deifendants. 

On  the  trial,  before  Biddlk,  J.,  it  appeared  that 
the  plaintiff,  who  was  a  boy  between  thirteen  and 
fourteen  years  old,  was  employed  by  the  defen- 
dants in  their  dry-goods  store  to  carry  special  de- 
livery bundles.  There  were  from  thirty  to  one  hun- 
dred boys  employed  at  this  work,  and  they  were 
obliged,  by  the  rules  of  the  store,  to  ride  up  and 
down  stairs  on  the  freight  elevator,  and  were  not 
allowed  to  use  the  stairway,  except  by  special 
permission.  A  model  of  the  elevator  thus  used 
was  put  in  evidence,  and  with  it  the  following 
agreement  <^  counsel : — : 

*Mt  is  admitted  that  this  is  a  correct  model  of 
an  elevator  and  ?baft,  as  originally  introduced, 
and  built  into  the  old  Hood-Bonbright  building 
by  the  former  owners,  except  that  the  wire 
guards  on  two  sides  of  the  elevator  platform 
were  added  before  the  accident  by  the  present 
owners  of  the  building  (Messrs.  Strawbridge  & 
Clothier).  That  this  south  side  of  the  elevator 
is  toward  Market  Street.  That  the  entrance  to 
it  from  Market  Street,  at  the  ground  floor,  is  by 
a  doorway  on  that  side,  but  tbat  on  all  other 


floors,  including  basement,  the  entrances  are  by 
doorways  on  the  east  side,  marked  *^  store  side«" 
That  in  the  basement  immediately  under  the 
Market  Street  entrance  to  the  elevator  is  a  ^ass 
partition,  composed  of  two  sashes  (represent^  in 
the  model  by  a  plain  glass),  by  which  light  is  ob- 
tained for '  an  accounting-room  under  the  pave- 
ment. That  the  size  of  the  platform  is  six  feet 
eight  inches  by  six  feet  eight  inches ;  tbat  the 
elevator  platform  when  raised  to  receive  goods 
from  the  Market  Street  pavement  is  within  one 
and  five-eighths  inches  of  the  sill,  and  that  the 
sill  projects  eight  and  three-quarterinches  beyond 
the  south  side  of  the  elevator  shaft.  That  the 
north  and  west  sides  of  the  elevator  shafl  have  no 
openings.  That  the  ground  floor  and  basement 
are  where  marked  on  model." 

While  plaintifl*  was  riding  up  from  the  base- 
ment on  the  elevator  above  described,  and  stand- 
ing with  bis  back  toward  the  post  at  the  south- 
east comer,  his  foot^  which  was  projected 
over  the  edge  of  the  platform,  was  caught  be- 
tween the  elevator  and  the  sill  of  the  first  floor, 
and  his  leg  was  broken.  It  appeared  that  at  this 
time  he  was  going  up,  not  on  the  business  of  his 
employers,  but  upon  a  personal  matter.  Evi- 
dence was  produced  by  the  defendants  to  show 
that  similar  elevators  were  in  very  general  use 
in  the  city. 

The  defendants  presented  the  following  point : 
(7)  "  Under  all  the  evidence,  the  verdict  must 
be  for  the  defendants."     Refused. 

The  Court  left  it  to  the  jury  to  say  (1)  whether 
the  defendants  were  guilty  of  negligence  on  the 
facts,  and  (2)  whether  the  boy  was  guilty  of 
contributory  negligence ;  and  also  left  it  to  the 
jury  to  say,  if  they  found  that  plaintifi^  had  taken 
a  dangerous  position  on  the  elevator,  whether 
he  had  the  age  and  intelligence  to  know  the 
danger. 

Verdict  for  plaintiff  for  $700  and  judgment 
thereon,  whereupon  defendants  took  this  writ, 
assigning  for  error  the  refusal  of  their  seventh 
point. 

Thomas  Learning^  for  plaintiff  in  error. 

The  test  whether  machinery  is  reasonably  safe, 
is  whether  it  is  in  general  use. 

Iron  Ship,  etc.,  Works,  v.  NutUU,  119  Pa.  149. 

The  facts  showed  contributory  negligence,  and 
it  was  the  duty  of  the  Judge  to  give  binding  in- 
structions for  the  defendants. 
Barnes  v,  Bowden,  119  Pa.  53. 
Hoag  V.  L.  8.  k  M.  8.  R.  Co.,  86  Id.  293. 
King  V,  Thompson,  87  Id.  365. 
Hayman  v.  P.  B.  R.  Co.,  118  Id.  508. 

The  boy  was  of  sufficient  age  and  intelligence 
to  realize  the  danger,  and  was  therefore  guilty  of 
contributory  negligence. 

Colgan  V.  R*way  Co.,  4  Wbbklt  Notes,  400« 
Nagle  V.  Allegheny  R.  R.  Co.,  SS  Pa.  35* 
Beaoh  on  Con.  Neg.  {12. 
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Phila.  City  P.  R'way  Co.  r.  Haasard,  76  Pa.  367. 
Honor  v.  Albrighton,  93  Id.  475. 
Costello  V.  Judsou,  21  Uao,  396. 

Rufvs  E.  Shapley  (Ell%$  Ame$  BaUard  with 
him),  for  defendant  in  error. 

The  question  of  contributory  negligence  was 
properly  left  to  the  jury. 

Nagle  9.  Allegheny  R.  R.,  88  Pa.  85. 

Crissy  v.  Hestonville  R'y,  75  Id.  83. 

R'y,  Co.  V.  Gallagher,  108  Id.  524. 

Miller  u.  P.  R.  R.,  2  Bannard's  S.  C.  Dig.  57. 

October  7,  1889.  Thb  Court.  There  was 
abundant  evidence  to  carry  this  case  to  the  jury 
on  the  question  of  the  alleged  negligence  of  the 
defendants  in  failing  to  provide  a  reasonably  safe 
elevator  for  the  uses  required  of  the  one  on  which 
the  plaintiff  was  injured.  This  elevator  was  con- 
structed for  the  purpose  of  carrying  freight ;  two 
sides  of  it  were  without  guards  of  any  descrip- 
tion \  it  ran  in  an  aperture,  the  sides  of  which 
were  ten  and  one-half  inches  distant  from  the 
platform,  and  into  which,  at  each  floor,  onbev- 
elled  sills  projected  eight  and  three-quarter 
inches. 

It  was  operated  by  the  defendants  for  the  double 
purpose  of  transporting  their  freight  and  their 
employes.  From  thirty  to  one  hundred  delivery 
boys  were  required  to  use  it  in  entering  and  de- 
parting from  the  basement  of  the  building  where 
they  were  stationed,  and  in  passing  from  the 
basement  to  the  upper  floors  in  the  performance 
of  the  tasks  assigned  them.  A  number  of  persons 
acquainted  with  the  construction  and  use  of  ele- 
vators, testified  that  this  was  not  a  reasonably 
safe  one  for  the  transportation  of  these  boys, 
and  this  evidence  was  not  answered.  An  unsuc- 
cessful attempt  was  made  by  the  defendants  to 
show  that  in  establishments  like  theirs,  freight 
elevators  were  generally  used  as  this  was,  but  there 
was  no  effort  to  prove  that  it  was  proper  and  safe 
to  so  use  them.  Certainly  upon  this  evidence 
the  Court  could  not  say  that  the  defendants  had 
discharged  their  whole  duty,  and  were  guiltless 
of  negligence  in  the  particular  complained  of. 

It  is  claimed,  however,  that  the  plaintiff's  own 
negligence  contributed  to  his  injury  and  pre- 
vents a  recovery,  and  that  the  Court  should  have 
so  instructed  the  jury.  But  it  must  be  borne  in 
mind  that  this  plidntiff  had  not  attained  the  age 
when  sufficient  capacity  to  be  sensible  of  danger 
and  to  avoid  it  is  presumed.  ^Nagle  r.  R.  R. 
Co.,  88  Pa.  85.)  A  boy's  capacity  is  the  meas- 
ure of  his  responsibility,  and  if  he  has  not  the 
ability  to  foresee  and  avoid  the  danger  to  which  he 
may  be  exposed,  negligence  will  not  be  imputed 
to  him,  if  he  unwittingly  exposes  himself  to  it. 
(R.  R.  Co.  V.  Hassard,  75  Pa.  867 ;  Crissey  v. 
Railway  Co.,  Id.  88.)  When  an  infant  who  has 
not  reached  the  age  of  discretioui  is  charged  with 


concurrent  negligence  it  becomes  important  to 
inquire  if  he  had  sufficient  understanding  to  com- 
prehend and  guard  against  the  peril  be  was  in, 
and  this  matter  is  ordinarily  to  be  considered  by 
the  jury  in  connection  with  the  other  circum- 
stances of  the  case  and  under  proper  instructions 
from  the  Court.  It  is  true  that  in  Honor  v, 
Albrighton  (93  Pa.  475),  it  was  said  that  ''  the 
conduct  of  the  boy  presented  a  case  of  contribu- 
tory negligence,"  but  there  is  nothing  in  the  re- 
port of  the  case  to  indicate  that  the  question  raised 
here  was  suggested  or  considered,  and  as  it  was 
distinctly  ruled  that  the  defendants  had  discharged 
their  whole  duty  to  the  plaintiff,  and  the  act 
which  constituted  the  alleged  negligence  was  that 
of  a  fellow-servant,  it  was  unnecessary  to  inquire 
into  the  conduct  or  ability  of  the  plaintiff  as  af- 
fecting his  right  to  recover.  The  decision  in 
Miller  v.  R.  R.  Co.  (2  Sup.  Ct.  Dig.  57),  was  by 
a  divided  Court,  and  within  the  rule  laid  down 
in  Nagle  v,  R.  R.  Co,,  $upra. 

In  the  present  case  it  was  proper  and  import- 
ant to  consider  the  plaintiff's  own  testimony  as 
to  his  knowledge  of  the  elevator,  and  the  danger 
to  which  he  was  exposed  when  riding  upon  it, 
but  this  we  think  was  for  the  jury,  in  connection 
with  the  other  evidence. 

We  are  of  opinion  that  the  question  of  the  al- 
leged contributory  negligence  of  the  plaintiff  was 
not  a  question  of  law  for  the  Court,  but  of  fact 
for  the  jury,  and  that  it  was  properly  submitted. 

Judgment  affirmed. 

Opinion  by  McCollum,  J.         w.  M.  s.,  jr. 


Jan.  '89,  430. 


Stark's  Appeal. 


May  23, 1889. 


Judgments — Character  of- — Given  as  an  indemnu 
fication —  What  due  upon  them — Evidence  of, 
when  admissible  in  collateral  proceedings — Au' 
ditors*  reports — Costs  of — By  whom  to  be  paid, 

Allhongh  Judgments  cannot  be  attacked  collaterally, 
evidence-  not  Intended  to  impeach  their  validity,  but 
simply  to  show  that,  though  given  for  one  parpoee, 
they  bad  been  used  for  a  different  pnrpose,i8  admisui- 
ble  even  in  a  collateral  proceeding. 

In  proceedings  before  an  Auditor  appointed  to  pass 
upon  an  account  of  an  assignee  for  the  benefit  of  cred- 
itors, the  assignor  claimed  and  offered  to  prove  that 
certain  sums  of  money  arising  from  the  sale  of  his 
property  under  judgments  given  by  him  as  an  indem- 
nification had  come  into  the  assignee's  hand,  and  were 
not  accounted  for.  The  assignee  denied  that  these 
sums  had  come  into  his  hands  as  assignee.  The  Au- 
ditor refused  to  admit  the  evidence  offered  by  the 
assignor,  on  the  ground  that  the  Judgments  could  not 
be  attacked  collaterally,  and  pat  the  costs  of  the  audit 
upon  him : 

HMf  to  be  error. 


Digitized  by 


Google 


538 


WEEKLY  NOTES  OF  CASES. 


'  Appeal  of  Joseph  Stark  from  the  decree  of  the 
Common  Pleas  of  Lancaster  County,  dismissing 
exceptions  to  the  Auditor's  report  upon  the  ac- 
count of  John  F.  Griel,  assignee,  for  the  benefit 
of  creditors  of  the  said  Joseph  Stark,  and  con- 
firming said  report  absolutely. 

Before  the  Auditor  (George  A.  Lane,  Esq.),  it 
appeared  that  Joseph  Stark,  the  appellant,  was 
engaged  in  business  near  the  city  of  Lancaster. 
From  1873  on  he  had  been  assisted  in  his  business 
by  one  Jacob  Griel,  Sr.,  who  became  indorser  on 
several  of  his  notes.  On  March  31, 1881,  Stark 
executed  a  judgment  bond  for  $2000  to  Jacob 
Griel,  Sr.,  as  collateral  security  for  these  and 
future  indorsements.  On  April  6, 1885,  he  exe- 
cuted another  judgment  bond  for  $4000  to  Griel 
for  the  same  purpose.  The  api>ellant  claimed 
that  this  second  judgment  bond  was  in  lien  of 
the  first  bond,  which  was,  however,  never  satis- 
fied of  record.  This  the  accountant  denied.  In 
1875  Jacob  Griel,  Sr.,  gave  a  general  power  of 
attorney  to  his  son,  John  F.  Griel,  the  account- 
ant, who  from  that  time  became  the  general  fac- 
totum and  manager  of  his  father  in  all  business 
transactions.  On  July  15,  1885,  John  F.  Griel, 
attorney-in-fact  for  Jacob  Griel,  Sr.,  issued  exe- 
cution on  the  collateral  judgment  of  $2000.  On 
this  execution  Stark's  personal  effects  were  sold 
for  $1121.15,  and  were  nearly  all  purchased  by 
John  F.  Griel,  who,  also  as  execution  creditor, 
became  entitled  to  the  sum  of  $1096.66.  On 
July  29, 1885,  Stark  made  an  assignment  for  the 
benefit  of  creditors  to  John  F.  Griel,  who  on 
September  9,  1885,  filed  an  inventory  and  ap- 
praisement of  the  real  estate  of  said  Stark, 
amounting  to  $6100.  On  February  11,  1886, 
he  issued  an  alias  h,  fa.  on  the  collateral  judg- 
ment of  $2000,  and  on  June  1, 1886,  a  vend.  ex. 
upon  which  this  real  estate  was  sold.  On  Octo- 
ber 19,  1886,  Jacob  Griel,  Sr.,  died,  and  John 
F.  Griel,  as  executor,  proved  his  will.  Subse- 
quently, Joseph  Stark,  the  appellant,  cited  John 
F.  Griel  to  file  his  account  as  assignee,  which  he 
did  on  October  1,  1887,  showing  on  the  debit 
side  $96.50,  while  the  credit  side  showed  that  he 
had  paid  out  $109.27,  leaving  a  balance  due  the 
accountant  of  $12.77. 

To  this  account  exceptions  were  filed,  alleging 
fraud  on  the  part  of  John  F.  Griel,  and  that  he 
had  not  honestly  and  properly  rendered  an  ac- 
count between  his  assignor  and  himself.  The 
Court  appointed  an  Auditor  to  pass  upon  the  ex- 
ceptions filed.  The  books,  papers,  checks,  and 
notes  in  the  possession  of  John  F.  Griel,  showing 
the  transactions  between  the  parties,  were  de- 
manded, whereby  it  was  proposed  to  show  that 
there  was  not  one  cent  due  on  the  collateral  judg- 
ments of  $2000  and  $4000  held  by  the  Griels. 
This  evidence  was  objected  to  on  the  ground  that 
the  Auditor  had  no  jurisdiction  to  inquire  into  a 


judgment  of  the  Court,  whether  collateral  or  not. 
The  Auditor,  being  undecided  in  the  matter, 
asked  the  Court  for  instructions  ;  and  the  Court, 
Livingston,  P.  J.,  sustained  the  exceptions  of 
accountant's  counsel,  and  refused  to  allow  the 
collateral  judgments  to  be  inquired  into,  or  to 
have  the  amounts  due  thereon  ascertained. 

John  F.  Griel,  the  assignee,  then  oflTered  in 
evidence  seven  notes  and  two  receipts,  aggrega- 
ting $5775,  which  he  claimed  he  had  paid  for 
Joseph  Stark  in  support  of  the  collatend  Judg- 
ments. On  these  notes  Joseph  Stark  was  the 
maker ;  but  he  claimed  that  they  were  accommo- 
dation notes  for  Grid's  benefit,  and  that  the 
money  obtained  on  them  was  never  due  or  owing 
by  him,  and  he  so  desired  to  show,  but  was  not 
allowed. 

The  assignor  was  then  called,  and  it  was  offered 
to  prove  by  him  that  the  assignment,  and,  in  fact, 
the  whole  proceedings  were  fraudulent ;  thut  he 
did  not  owe  the  Griels  one  cent,  but,  on  the  con- 
trary, they  were  largely  indebted  to  him.  That 
the  originals  of  the  notes  offered  in  support  of  the 
collateral  judgments  were  never  due  or  owing  by 
him,  but  that  they  were  accommodation  paper  for 
the  Griels.  Stark  also  desired  to  call  witnesses, 
namely,  the  bank  officers,  to  show  that  the  ori^nal 
notes  were  really  the  notes  of  the  Griels,  and  that 
Stark  received  no  money  on  them  or  for  them,  all 
of  which  was  overruled  by  the  Auditor  on  the 
ground  that  the  collateral  judgments  could  not  be 
questioned,  even  so  far  as  ascertaining  how  much, 
if  anything,  was  due  on  them. 

The  Auditor's  report  was  confirmed  by  the 
Court,  Patterson,  J.,  and  the  exceptions  to  it 
dismissed.  Whereupon  the  assignor  took  this 
appeal,  assigning  for  error,  inter  alioj  the  action 
of  the  Court  in  confirming  the  Auditor  in  re- 
fusing to  admit  his  testimony  as  above,  and  in 
directing  him  to  pay  the  costs  of  the  audit,  in- 
cluding a  counsel  fee  for  the  accountant. 

William  K  Roland  and  William  R.  Wihon^ 
for  the  appellant. 

The  Auditor  should  have  compelled  the  pro- 
duction of  the  papers  in  the  accountant's  hands  as 
evidence  for  the  appellant,  of  the  amount  due  on 
the  judgments. 

Act  of  June  14, 1836,  P.  L.  635,  P.  D.  1652,  j^/.  32. 

Act  of  May  23,  1887,  P.  L.  160. 

Bispham's  Bqnity,  $  566. 

Campbell  v.  Knowles,  36  Leg.  InU  193. 

Djott's  EsUte,  2  W.  &  S.  667. 

McCann  v.  Farley,  2  Casey,  173. 

Borland's  Appeal,  16  Smith,  470. 

This  was  not  ah  attempt  to  attack  a  judgment 
collaterally,  but  to  show  that  these  judgments  were 
given  as  an  indemnity,  and  that  the  judgment 
creditor  had  not  been  damnified. 

The  costs  should  not  have  been  thrown  upon  the 
appellant. 

Winton's  Appeal,  6  Norris,  77-84. 
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Charlei  R.  Kline  {George  M.  Kline  with  him), 
for  appellee. 

.  October  7,  1889.  The  Court.  We  are  of 
opinion  that  this  decree  must  be  reversed.  The 
appellee,  John  F  Griel,  is  not  only  the  assignee 
for  creditors  of  Joseph  Stark,  but  is  also  the  ex- 
ecutor of  the  last  will  and  testament  of  Jacob 
Griel,  Sr.,  deceased.  The  appellant's  contention 
is  that  the  judgments  in  question  were  not  given 
for  any  absolute  debt  of  Stark  to  Griel,  but  were 
conditional  obligations,  given  to  secure  Griel 
from  the  effect  of  his  indorsements  for  Stark's 
benefit,  and  that  in  fact  there  were  no  such  in- 
dorsements existing  at  the  time  the  sheriiTs  sales 
were  made ;  that  the  indorsements  exhibited  in 
evidence  were  upon  the  accommodation  notes  of 
Stark  given  to  Griel  and  discounted  for  Grid's 
benefit ;  that  the  sheriff's  sales  were  made  by  a 
mutual  arrangement  or  understanding  of  the 
parties  witii  a  view,  as  Griel  said,  to  give  Stark 
a  new  start  in  business ;  and  that  the  proceeds 
of  the  sales  coming  into  Grid's  hands  were  for 
Stark's  use  under  this  arrangement.  This,  as  we 
understand  the  case,  is  the  substance  of  the  offers 
made  before  the  Auditor,  and  whidi  he  refused. 
There  was  no  offer  to  impeach  the  validity  of  the 
judgments ;  their  validity  was  conceded,  but  the 
offer  was  to  show  that  the  judgments  were  given 
for  one  purpose,  and  that  they  had  been  used  for 
a  different  purpose. 

Now,  if  these  offers  were  justified  in  the  proof, 
and  in  all  these  transactions  Jacob  Grid,  Sr.,  was 
represented  by  John  F.  Griel,  it  would  seem  to 
us  that  John  F.  Griel,  as  the  assignee  of  Stark, 
should  have  charged  himself  with  the  proceeds 
of  these  sales  received  by  Jacob  Griel,  Sr.  As- 
suming the  fiicts  stated  to  be  true,  in  what  other 
way  could  the  question  of  the  liability  of  the 
estate  of  Jacob  Griel,  Sr.,  deceased,  bo  deter- 
mined? The  solvency  of  Grid's  estate  and  its 
liability  to  Stark  for  the  money  thus  received 
being  assumed,  why  should  not  the  assignee 
charge  himself  as  assignee,  and  take  credit  as 
executor,  for  the  amount  conceded  to  be  in  his 
hands  ?  AU  this  is  said  upon  the  assumption  that 
the  proof  is  according  to  the  full  measure  of  the 
offers.  Of  course  when  the  evidence  is  taken 
a  wholly  different  case  may  appear. 

Nor  can  we  understand  how,  in  the  absence  of 
any  agreement  to  that  effect,  Stark  can  be 
charged  with  the  payment  of  the  fees  of  Grid's 
attorneys.  If  the  understanding  between  Griel 
and  Stark  was  as  the  appellant  offered  to  prove, 
and  Grid  had  carried  it  out  in  good  faith,  there 
might  have  been  some  ground  for  reimbursement 
for  necessary  fees  and  expenses  attending  the 
trust ;  but  the  appellee  denies  the  trust  and  the 
Jets  ^ere  incurred  in  the  very  act  of  resisting  it. 


The  decree  is  reversed,  and  the  record  re- 
mitted for  further  proceedings;  the  appellee  to 
pay  the  costs  of  this  appeal. 

Opinion  by  Clark,  J.  s.  h.  t. 


July '89,  66.  May  23,  18S9. 

Commonwealth  v«  Shaffer. 

Hucksters — Lice^ises  of- — Indictment  for  hvying 
without — Acts  of  May  18,  1866,  and  March 
14,  1867. 

The  Act  of  May  18, 1866  (P.  L.  1097),  providing  for 
the  licenflfng  of  hucksters  in  Bedford,  Cumberland, 
Franklin,  Fniton,  and  York  connties,  fixed  the  price 
of  a  license  to  a  person  residing  in  the  county  at  one- 
tenth  the  Bom  which  a  non-resident  of  the  counties 
was  required  to  pay.  A  citizen  of  Maryland  was  in- 
dieted  for  huckstering  in  York  County  without  a 
license.  On  his  motion  the  indictment  was  quashed, 
because  the  discrimination  in  the  said  Act  against 
non-residents  violated  Article  4,  §  2,  of  the  Constitu- 
tion of  the  United  States.  On  writ  of  certiorari  by  the 
Commonwealth  : 

Held,  that  the  above  restriction  having  been  re- 
moved by  the  supplementary  Act  of  March  14,  1867 
(P.  L.459),  the  indictment  was  good,  and  it  was  error 
to  quash  it. 

Certiorari  to  the  Quarter  Sessions  of  York 
County. 

Indictment  against  John  Shaffer  for  buck* 
storing  without  a  license  in  the  county  of  Y'orjs 
in  violation  of  the  Act  of  May  18,  1866  (P.  L. 
1097). 

The  defendant  having  moved  to  quash  the  in- 
dictment, the  indictment  was  quashed  by  tiie 
Court  (Latimer,  J.),  on  the  ground  that  the 
above  Act  violated  Article  4,  §  2,  of  the  Constitu- 
tion of  the  United  States,  Thereupon  the  Com- 
monwealth took  this  writ,  assigning  for  erix>r  the 
action  of  the  Court  in  quashing  the  indictment. 

Nevin  M,  Wanner^  district  attorney  {John  W, 
Bittenger  and  John  W.  Heller  with  him),  for 
the  Commonwealth. 

E.  />.  Ziegler  (J,  R,  Strawhridge  and  Frank 
Geise  with  him),  for  the  defendant  in  error. 

October  7,  1889.  The  Court.  The  Act  of 
May  18, 1866  (P.L.  1097),  declares  that  <'  it  shall 
not  be  lawful  for  any  person  or  persons  to  huckster, 
buy,  or  barter  for,  within  the  limits  of  the  counties 
of  Bedford,  Cumberland,  Franklin,  Fulton,  and 
York,  witli  the  intent  to  sell  or  dispose  of  to  any 
person  or  pf^rsons  outside  of  the  said  counties  re- 
spectively, hutter,  eggs,  dried  fruit,  veal,  chickens, 
turkey,  geese,  ducks^  or  other  poultry,  without 
first  taking  out  an  annual  license  from  the  treas- 
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urers  of  said  connties  respectively ;"  f^nd  that 
ao7  person  or  persons  violating  any  of  its  provi- 
sions shall  be  guilty  of  a  misdemeanor.  It  fixes 
the  price  of  a  license  to  a  person  residing  in  the 
county  at  one-tenth  the  sum  which  a  non-resi- 
dent is  required  to  pay  for  the  same.  The  in- 
dictment in  this  case  charges  that  John  Shaffer 
did  huckster,  buy,  and  barter  for,  in  the  county 
of  York,  the  produce  mentioned  in  the  Act,  with 
the  intent  to  sell  and  dispose  of  the  same  to 
divers  persons  outside  of  Mid  county,  and  with- 
out having  taken  out  a  license  authorizing  him 
80  to  do.  Shaffer  is  a  non-resident  of  the  county, 
and  a  citizen  of  Maryland.  The  Court  below, 
being  of  opinion  that  the  discrimination  against 
non-residents  was  violative  of  Article  4,  section 
2,  of  the  Constitution  of  the  United  States,  which 
provides  that  '*  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  States,"  decided  that 
the  Act  was  unconstitutional,  and  quashed  the 
indictment  founded  upon  it. 

But  the  feature  of  the  Act  on  which  it  and 
the  indictment  were  condemned,  was  removed 
by  the  supplementary  Act  of  March  14, 1867  (P. 
L.  459),  which  repealed  so  much  of  the  original 
Act  as  discriminated  against  non-residents.  It 
appears  that  this  supplement  was  overlooked  in 
the  argument  and  consideration  of  the  motion  to 
quash  the  indictment.  The  Commonwealth 
make  no  complaint  of  the  view  taken  by  the 
Court  of  the  original  Act,  and  the  validity  of  the 
Act  as  amended  is  not  questioned  by  the  defen- 
dant. The  indictment  was  good,  and  it  was  error 
to  quash  it. 

Judgment  reversed,  and  record  remitted  for 
further  proceedings  according  to  law. 

Opinion  by  McCollum,  J.  c.  k.  z. 


Common  )9lead. 


C.  P.  No.  4.  June  la,  i888. 

City  of  Philadelphia  to  use  v.  Atmore. 
MunicipcU  claims — Costs — City  solicitor' s  fees — 
Act  of  March  2Jf  lS66 —  The  city  solicitor  is  not 
entitled  to  recover  the  five  per  cent,  commission 
provided  for  by  the  Act  of  March  23, 1866  {F, 
L.  J0j)f  unless  he  has  performed  the  services 
mentioned  in  that  Act* 

Case  suted,  by  which  it  appeared  that  a  claim 
for  curbing  had  been  filed  March  5, 1888,  by  the 
city  of  Philadelphia,  to  the  use  of  William  Kelly, 
against  certain  real  estate,  of  which  the  defen* 


dant,  Atmore,  was  the  owner.  Afterwards,  and 
before  any  proceedings  had  been  taken  other 
than  the  filing  of  the  claim,  the  defendant  volun- 
tarily paid  the  amount  of  the  claim  and  aU 
charges  due  thereon,  save  five  per  cent,  claimed 
by  the  city  solicitor  under  the  Act  of  March  23, 
1866. 

It  was  agreed  that,  if  the  Court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  any  sum  under  the  said  Act 
of  Assembly,  then  judgment  to  be  entered  for 
such  sum,  otherwise  judgment  for  defendant. 
Both  parties  reserved  the  right  to  take  a  writ  of 
error. 

E,  Spencer  Miller^  for  plaintiff. 

In  many  cases  where  the  amount  of  the  claim 
is  small,  the  five  per  cent,  does  not  reimburse 
the  city  for  the  costs  expended,  and  it  was  the 
intention  of  the  Act  of  i866  to  remedy  this  by 
allowing  the  commission  in  all  cases,  so  that  the 
deficit  in  one  class  might  be  met  by  the  gain  in 
those  cases  where  recovery  was  had  without 
expense. 

Alexander  Simpson^  Jr.^  for  defendant. 

The  Act  of  1866  provided  *'  in  lieu  of  and  as  a 
sufficient  substitute  for*'  advertisement  before 
suit  brought,  as  had  been  required  under  prior 
laws,  <'  that  beforeany  scire  facias  shall  be  issued 
on  any  such  claim,  it  shall  be  the  duty  of  the 
city  solicitor  to  cause  diligent  search  to  be  made 
by  an  assistant  clerk,  for  the  owners  or  reputed 
owners  of  all  real  estate,  against  which  there  has 
been  heretofore,  or  may  hereafter  be  filed,  any 
claim  in  the  name  of  the  city,  of  every  kind,  and 
to  serve  him  or  her  with  a  written  or  printed 
notice,  to  make  pajrment  to  the  city  solicitor 
within  ten  days,"  and  further  provided,  that 
before  any  judgment  by  default  should  be  entered, 
the  Court  should  be  satisfied  by  affidavit  to  be 
filed  of  record,  that  such  notice  had  been  given 
the  owner,  etc.,  and  the  commission  of  five  per 
cent,  was  expressly  given  to  the  city  solicitor  **  as 
costs  .  .  ,  to  reimburse  him  for  carrying  into 
effect  the  provisions  of  this  Act  J'* 

Costs  cannot  be  taxed  for  services  not  per- 
formed. 

June  15,  1888.  The  Court.  Judgment  for 
defendant  on  case  stated. 

E.  p.  a. 
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r  purchciser — Notice— ~ 
nquiry. 


When  a  pnrohaBer  has  knowledge  of  facts  sufficient 
to  put  him  upon  inquiry  as  to  his  render's  title,  and 
it  appears  that  there  is  an  adverse  claimant  to 
the  land  in  question  who  had  owned  it  for  twenty 
years,  having  title  thereto  derived  nnder  certain  tax 
sales,  and  it  does  not  appear  that  the  purchaser's 
Tender  was  ever  in  possession  of  the  land,  but  that 
be  at  one  time  held  a  treasurer's  deed  for  it  which 
had  been  assigned  and  became  vested  in  the  adverse 
claimant,  but  was  not  recorded  until  after  the  deed  to 
the  purchaser,  and  no  inquiry  had  been  made  of  the 
adverse  claimant,  but  only  of  his  immediate  predeces- 
sor in  the  title-— under  such  circumstances  the  plaintiff, 
the  purchaser,  is  required  to  act  not  only  in  good  faith 
but  with  extreme  vigilance* 

The  fact  that  plaintiff's  vendor  had  been  at  least 
passive  as  to  his  claim  for  nearly  twenty  years,  and 
bad  no  evidence  of  title  in  his  possession,  was  enough 
to  make  inquiry  a  duty  ;  and  the  fact  that  the  adverse 
claimant  had  been  asserting  his  claim  through  all 
these  years,  was  sufficient  to  indicate  the  quarter  in 
which  inquiry  should  have  been  made. 

When  inquiry  becomes  a  duty,  neglect  to  make  it 
visits  the  negligent  party  with  constructive  notice  of 
such  facts  as  a  proper  discharge  of  the  duty  would 
have  disclosed. 

Error  to  the  Common  Pleas  of  Warren  County. 

Ejectment,  by  Samuel  T.  Neill  to  recover  from 
S.  B.  Logan  possession  o^'  fifty  acres  of  land  in 
Kinzua.  Township. 

The  facts  of  the  case  are  set  forth  in  the  find- 
ings of  Brown,  P.  J.,  before  whom  the  case  was 
tried  without  a  jury : — 

"  The  plaintiff  claims  fifty  acres  of  land  in  the 
southwest  corner  of  tract  41,  Kinzua  Township. 
Joseph  A.  Neill,  the  brother  of  the  plaintiff,  pur- 
chased  the  tract  at  the  treasurer's  sale  of  un- 
seated lands  on  the  IStb  of  June,  1864.  The 
treamirer's  deed  is  dated  June  13,  1864,  and  was 
recorded  liny  29»  1885.  June  2,  1866,  Joseph 
A.  Neill,  by  writing  on  the  treasurer's  deed,  as- 
signed his  right  and  interest  to  Benjamin  Nesmith. 
The  assignment  was  recorded  May  29,  1885.  By 
deed  dated  March  20,  1885,  recorded  April  14, 
1885,  Joseph  A.  Neill  conveyed  the  tract  to  the 


plaintiff  in  consideration  of  a  credit  of  $500  on  a 
pre-existing  indebtedness,  and  a  declaration  of 
trust  to  the  wife  of  the  grantor  for  the  one-half  of 
the  tract,  and  which  declaration  in  and  about  two 
weeks  afterward  was  surrendered  to  the  plaintiff 
in  consideration  of  the  one-half  interest  in  the 
My  acres  of  land  in  Southwest  Township,  trans- 
ferred by  the  pUiintiff  to  said  Joseph  A.  Neill. 

'<  June  11,  1866,  tract  No.  41  was  sold  by  the 
treasurer  and  deeded  to  Ozro  Nesmith,  the  sale 
being  for  the  unseated  tax  of  1864.  The  treas- 
urer's deed  to  Ozro  Nesmith  was  recorded  June 
6,  1868.  March  16,  1885,  Ozro  Nesmith  and 
wife  made  a  quit-claim  deed  of  their  interests  to 
Joseph  A.  Neill,  which  deed  was  recorded  March 
25,  1885.  The  consideration  recited  in  the  quit- 
claim is  one  hundred  and  eighty-seven  dollars, 
but  the  real  and  only  consideration  was  the  can- 
cellation by  Neill  of  the  surplus-bond  given  by 
said  Ozro  on  his  purchase  at  the  treasurer's  sale 
of  1866.  The  pUintiff  claims  to  recover  the  land 
in  said  suit  under  the  treasurer's  deed  to  Joseph 
A.  Neill,  dated  June  13,  1864,  and  under  the 
treasurer's  deed  to  Ozro  Nesmith,  dated  June  11, 
1866. 

*<  The  defendant  was  in  possession  as  lessee 
under  Uriah  G.  Hoyt.  June  8,  1857,  one  D.  C. 
Hook  and  wite  made  a  deed  of  tract  No.  41  to 
John  Geer;  October  3, 1857,  John  Geer  assigned 
the  undivided  one-half  of  the  same  to  R.  £•  Geer, 
and  October  19,  1864,  John  and  R.  £.  Geer  as- 
signed all  their  right  to  the  before-mentioned 
Benjamin  Nesmith,  but  it  does  not  appear  that 
Hook  and  wife,  or  the  Greernt,  ever  had  any  title 
or  interest  in  the  tract.  By  deed  dated  Decem- 
ber 22,  1864,  recorded  June  23,  1865,  Benjamin 
Nesmith  conveyed  the  tract  to  said  Hoyt.  It 
does  not  appear  that  Nesmith  then  had  any  title, 
but  on  the  2d  of  June,  1866,  as  before  stated,  he 
became  the  assignee  of  the  right  and  title  of 
Joseph  A.  Neill,  under  the  treasurer's  deed  of 
June  13,  1864. 

''  On  the  3d  of  June,  1868,  Ozro  Nesmith,  by 
assignment  on  the  back  of  the  treasurer's  deed  of 
June  11,  1866,  transferred  all  his  right  and  title 
thereunder  to  said  Uriah  G.  Hoyt.  The  treasurer's 
deed  to  Ozro,  and  the  assignment  to  Hoyt,  was 
recorded  June  6,  1868.  At  the  time  of  making 
the  assignment,  Ozro  was  about  three  months  un- 
der the  age  of  twenty-one  years. 

^^  The  facts  attending  the  assignment  by  Ozro 
Nesmith  to  Hoyt  were  as  follows :  Hoyt  having, 
as  before  stated,  bought  the  tract  from  Benjamin 
Nesmith,  the  father  df  Ozro,  came  to  Warren  in 
1868  to  look  after  it.  When  he  came  to  pay  the 
taxes  he  learned  of  the  treasurer's  sale  to  Ozro* 
In  company  with  Benjamin  he  went  to  see  Ozro. 
He  told  bira  he  wished  to  redeem.  Benjamin 
and  Ozro  figured  up  the  taxes  and  penalty, 
amounting  to  about  $40,  or  a  trifie  less,    Hoyt 
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paid  the  $40,  whereupon  Oero  e&eonled  the  jis- 
signmeot  eight  dajB  before  the  time  of  redemption 
had  expired.  The  assignment  fromOsro  to  Hoyt 
appears  to  have  been  in  pursaanoe  of  Host's  ex- 
press claim  of  a  right  to  redeem,  and  we  find  that 
it  was  intended  by  the  parties  as  a  redemption 
from  the  tax  sale  of  1866.  The  evidence  does  not 
show  any  claim  of  a  right  to  redeem  bj  Benja- 
min Nesmith  when  he  procured  the  assignment 
from  Joseph  A.  Neill  of  the  treasurer's  deed  of 
June  Id,  186^,  and  from  the  transaction  itself  no 
presumption  arises  that  the  assignment  was  in* 
tended  as  a  redemption,  and  we  fiml  as  a  fact  that 
it  was  intended  as  the  acquisition  of  the  inchoate 
title  of  NeUl. 

<<  The  plaintiff,  when  he  took  the  deed  of  March 
20,  1885,  from  Joseph  A.  Neill,  had  no  notice, 
actual  or  oonstructive,  of  the  prior  assignment 
made  by  Joseph  A.  Neill  to  Benjanun  Nestnith." 

COXCLU8ION8   OP  LAW. 

<<(!)  That  the  treasurer's  sale  and  deed  to 
Joseph  A.  Neill,  dated  June  13,  1864,  vested  an 
inchoate  title  in  said  Neill,  that  this  title  passed 
to  Benjamin  Nesmith  by  virtue  of  the  assignment 
of  June  2,  1866,  and  became  a  perfect  title  by 
the  expiration  of  the  time  of  redemption ;  that 
the  title  thus  acquired  by  Nesmith  inured  to  the 
use  and  benefit  of  Uriah  6.  Hoyt,  his  heirs  and 
assigns,  by  reason  of  the  deed  of  general  warranty 
from  said'  Nesmith  to  said  Hoyt  oi  Deoember  22, 
1864.  [That  the  plaintiff  was  a  h<ma  fide  pur^ 
chaser  for  value  from  Joseph  A.  Neill  of  the  tract 
of  land  which  includes  the  land  in  dispute,  and 
that  he  became  such  purchaser  by  the  deed  of 
March  20,  1885^  recorded  April  14,  1885,  and 
without  any  notice  of  the  assignment  made  by 
said  Neill  to  Benjamin  Nesmith  on  the  2d  of 
June,  1885,  and  that  the  plaintiff  is  entitled  to 
recover  the  land  in  said  suit.] 

*^  And  now,  July  2dt  1888,  unless  exceptions 
be  filed  to  the  findings  of  fact,  or  conclusions  of 
law,  within  the  time  prescribed  by  law,  the  pro-r 
thonotary  will  enter  judgment  in  &vor  of  the 
plaintiff  and  against  the  defendant  for  the  land 
described  in  the  writ.^ 

Upon  exceptions,  the  Court  found  the  fc^w- 
ing  additional  facts : — 

*^  (14)  We  now  find  and  place  on  the  record 
as  part  of  the  findings  of  fact:  That  the  assign- 
ment on  the  back  of  the  treasurer's  deed  to  J.  A. 
Neill  was  made  by  said  Neill  to  Benjamin  Nes- 
mith in  consideration  of  the  payment  of  an 
amount  that  did  not  exceed  the  amount  of  the 
taxes  and  costs  for  which  the  land  was  sold,  and 
the  penalty  of  twenty-five  per  cent.,  and  that  the 
said  assignment  was  executed  and  delivered  with 
the  deed  to  Benjamin  Nesmith,  befiore  the  ex- 
piration of  the  redemption  period,  and  that  said 


deed  and  assignment  were  in  the  custody  of  U. 
6.  Hoyt,  and  produced  by  him  on  the  trial. 

«<(15)  In  aiddition  to  the  facts  before  stated 
in  the  findings,  we  now  find  and  place  on  record 
as  a  fact  established  by  the  evidence  on  the  hear- 
ing, that  S.  T.  Neill,  the  plaintiff,  at  the  time  of 
the  conveyance  by  J.  A.  Neill  to  himself,  had 
actual  notice  of  the  conveyance  from  Benjamin 
Nesmith  to  Hoyt,  and  that  he  also  knew  that  J. 
A.  Neill  had  no  deed  in  his  possession,  and  that 
no  deed  to  him  was  reoorded ;  that  he  directed 
inquiry  to  be  made  of  Nesmith,  but  neither  made 
nor  requested  any  inquiry  of  Hoyt,  and  that  the 
plaintiff  at  the  time  had  actual  notice  of  Hoyt's 
claim  to  the  land,  but  in  this  connection  we  also 
find  that  the  evidence  failed  to  show  that  the 
plaintiff  had  notice  at  the  time  be  took  the  con- 
veyance from  J.  A.  Neill,  that  Hpyt'^  claim  to 
the  land  was  based  in  whole,  or  in  part,  on  the 
treasurer's  deed  to  J.  A.  Neill,  and  the  inquiry 
directed  to  be  made  of  Nesmith  failed  to  elicit 
any  information  that  he  claimed  the  land  under 
J.  A.  Neill's  treasurer's  deed." 

The  plaintiff  presented,  inUr  aliaf  the  follow- 
ing point  :-«- 

(8)  Under  all  the  evidence  in  the  case  the 
plaintiff  is  entitled  to  recover.  Affirmed, 
(Fourth  assignment  of  error.) 

The  defendant  presented,  inter  aUay  the  fol- 
lowing points :—  .     . 

(2)  That  by  t)ie  estoppel  of  the  warranty  in 
the  deed  from  Nesmith  .to  U.  G.  Hoyt,  the  de- 
fendant's lessor,  the  title  of  Neill  became  vested 
in  said  Hoyt.  Answer.  The  defendant's  second 
point  is  affirmed,  but  the  title  thus  vested  in  Hoyt 
is  not  available  against  the  plaintiff,  a  bona  fide 
purchaser  for  value  of  the  treasurer's  title  to 
Joseph  A.  Neill,  without  notice  of  said  Neill's 
prior  assignment  to  Nesmith.  (Sixth  assign- 
ment of  error.) 

(3)  That  under  the  admitted  faots'the  plaintiff 
cannot  claim  as  an  innocent  purchaser  for  value. 
Befueed.    (Seventh  assignment  of  error.) 

(7)  That  under  all  the  evidence  the  plaintiff 
cannot  recover.  Refused.  (Eighth  assignment 
of  error.) 

Judgment  was«coordingly  entered  for  plaintiff ; 
whereupon  defendant  took  this  writ,  assigtiing  for 
error  the  answers- to  the  foregoing  points,  and  the 
portion  of  the  conclusions  of  law  included  between 
brackets. 

OharUs  H.  Noyes  (  Watson  IK  JERnthUy  with 
him),  for  plaintiff  in  error. 

i>.  /.  BaU  (Samuel  T.  NeiU  and  C^rUs 
Dinsmoar  with  him),  for  defendant  in  error. 

October  7, 1889.  Thb  Court.  Trial  by  jury 
was  waived,  and  the  case  submitted  to  the  Court 
linder  the  provisions  of  the  Act  of  April  22,  1874. 
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Plaintiff  below  claimed  ander  two  sales  for 
taxes,  one  of  which  was  evidenced  bj  treasurer's 
deed  Jane  13,,  1864,  to  J.  A.  Neill,  who  by  deed 
M«rch  20,  1885,  recorded  April  14,  1885,  eon- 
▼eyed  to  his  brother  8.  T.  Neill,  plaintiff  below. 
The  ireasorer's  deed  was  not  recorded  until  May 
29,  1885«  The  other  sale  was  evidenced  by 
treasurer's  deed,  June  11,  1866,  to  Ozro  Nes- 
mith,  who,  on  March  16, 1885,  executed  a  quit 
claim  to  J.  A.  Neill,  who  four  days  tiiereafter 
conveyed  to  his  said  brother.  As  to  the  last- 
mentioned  title^  however,  the  Court  found  that 
an  assignment)  dated  Jufie  8, 1868,  by  Osro  Nes- 
miih  to  Uriah  G.  Hoyt,  the  lessor  of  defendant 
below,  was  intended  bf  the  parties  as  a  redempr 
tion  from  the  tax  sale  of  June  11,  1866,  and  that 
such  was  its  legal  effect.  That  Ending  virtually 
eUminates  from  the  cate  the  second  tax  sale,  and 
restricts  the  claim  of  plamtiff  below  to  the  fifst- 
mentioned  tax  title. 

Defendant  relied  mainly  on  the  first  tax  sale 
and,  in  support  of  his  title  thereunder,  gave^  in 
evidence  the  general  warranty  deed  of  Beiijamin 
Nesmith  and  wife,  December  22,  1864,  recorded 
June  28,  1865,  to  his  landlord,  Uriah  6.  Hoyt. 
Also,  deed  of  assignment,  J.  A.  ^eill  to  Bei^ 
min  Nesmith^  June  2, 1866,  indorsed  on  the  first- 
mentioned  treasurer's  deed  to  said  NeiU,  recorded 
May  29,  1885.  The  Court  righUy  held  that  the 
treasurer's  sale  and  deed  of  June  18,.  1864,  vested 
an  inchoate  title  in  J.  A*  Neill,  which,  by  virtue 
of  his  assignment  afotesaid,  passed  to  Benjamin 
Nesmith,  and,  by  expiration  of  the  time  for  re- 
demption^  became  a  perfect  title ;  that  the  title 
thus  acquired  by  Nesmith  inured  to  the  ua&  and 
benefit  of  Hoyt,  his  heirs  and  assigns,  by  reason 
of  the  getieral  warranty  contwned  in  the  deed  .of. 
Nesmith  and  wife  to.  him.  -  The  learned  Judge 
found  that  the  assignment  of  J.  A.  Neill  indorsed 
on  the  first  treasurer's  deed  was  duly  executed, 
and,  with  the  deed  itself,  delivered  to  Benjamin 
Nesmith  betbre  expiration  of  the  time  for  redemp- 
tion i  and  that  said*  deed  and  assignment  passed 
into  the  possession  of  Hoyt,  and  were  by  him 
produced  at  the  trial.  He  further  found  Umu 
plaintiff  below  at  the  time  of  the  conveyance  by 
bis  brother,  J.  A.  Neill,  to  hims^,  in  March, 
1885,  had  actual  knowledge  of  the  conv^ance 
from  Benjamin  Nesmith  to  Hoyt;  and  also  knew 
that  J.  A.  Neill  had  no  deed  in  his  possession, 
and  that  no  deed  was  then  recorded ;  that  he  dif> 
rected  inquiry  to  be  made  of  Benjamin  Nesmith, 
but  neither  made  nor  requested  any  inquiry  of 
Hoyt,  who,  as  he  actually  knew,  at  that  time, 
claimed  to  own  the  land  in  controversy.  Other 
facts,  of  subordinate  importance,  also  found  by  the 
learned  JudgC)  appear  in  the  record  of  his  find- 
ings. 

'    NotwitManding  the  ibr^^ng  and  ether  find- 
ingB,of  &ct  and  conclusions  of  Islyh  ^be  learned 


Judge  held  that  plaintiff  below,  when  he  took  the 
deed  of  March  20,  1885,  from  his  brother,  J,  A. 
N^ll,  had  no  notice,  actual  or  constructive,  of 
the  prior  assi^^ment  to  Benjamin  Nesmith  in^ 
dorsed  on  the  treasurer's  deed,  and  therefore  he 
was  a  honafid€  purchaser,  for  vt^e,  without  no- 
tiee^  and  as  such  entitled  to  recover*  In  that  we 
think  there  was  error. 

Tbe  fads  found  by  Ae  Coprt  below  were 
sufficient  to  have  put  the  plaintiff  on  inquiry 
as  to  the  existence,  whereabouts,  and .  condition 
of  the  treasurer's  deed  upon  which  the .  title  his 
brother  proposed  to  convey  depended.  Beoog- 
nlnng  the  propriety  of  such  inquiry,  he  directed 
it  to  be  made  of  Nesmith,  but  he  neither  made 
nor  reqijiested  any  inquiry  to  .  be  miade  of  Hoyt, 
notwithstanding .  he  then  knew  that  the  latter 
claimed  the  land  and  had  a  general  warranty  deed 
from  Nesmith  therefor.  If  inquiry  had  been  made 
of  Hoyt,  it  doubtless  would  have  developed  the  fact 
that  he  held  the  treasurer's  deed  with  J.  A. 
Neill's  assignment  indorsed  thereon,  and  that 
said  Neill  bad  thereby  disposed  of  his  interest  in 
the  land  nearly  twepty  years  before. 

'It'  clearly  appears  that  when  plaintiff  below 
took  the  conveyance  from  his  brother,  in  March, 
1885,  and  for  nearly  twenty  years  prior  thereto, 
defenda^s  lessor,  Uriah  G.  Hoyt,  owned  the 
land  in  dispute.  He  had  a  deed  for  it  from  Ben- 
jamin Nesmith  recorded  in  June,  1865.  He 
had  redeemed  it  from  tax  sale  to,  Ozro  Nesmith 
in  1866,  taking  a  pf4>er  in  the  form  of  an  assign* 
ment  on  the  back  of  the  treasurer's  deed,  and  re- 
cording both  ii^  June,  1868.  He  had  also  in  his 
piossession  the  treftsorer's  deed  to  J.  A.  Neill 
with  his  assignment  to  Benjamin  Nesmith  in- 
dorsed tbereoDf  but  that  deed  was  not  recorded 
until  Mary  29,  1885,  about  six  weeks  after  deed 
of  plaintiff  below  from  his  brother  was  recorded. 
On  the  other  hand  it  is  equally  ^kar  that  -plain- 
tiff's vendor,  J.  A.  Neill,  had  no  title  to  tbe 
Imnd.  It  does  not  appear  that  he  was  ever  in 
^possession  of  it,  or  exercised  any  acts  of  owner- 
ship over  it,  by  paying  taxes  or  otherwise* 
There  was  no  conveyance  to  him  on  record,  nor 
had  he  in  his  possession  any  writing  ipdlcating 
any  title  or  claila  except  the  quit*claim  deed, 
from  .  Osro  Nesmith,  which  he  obtained  with 
knowledge  of  Nesmitk's  former  recorded  assign^ 
ment  to  Hoyt.  Under  such  circomstances  and 
with  such  knowledge  as  he  is  shown  to  have  had, 
it  behooved  plmntiff  below  to  act  not  only  in  good 
faith  but.  with  extreme  vigilance.  (Sergeant  v 
Ingersoll,  7  Pa.  840,  845.)  As  was  said  in  that 
ease,  <^A  purehaser  without  notice  must  appear 
to  have  acted  not  only  in  good  faith  bat  with  exr 
treme  ivigilancct  for  equity  refuses  to  protect  the 
careless  and  the  slothful."  The  fact  that  J.  A. 
NeiU  had  boon  at  least  passive,  as  to  ,his  olain^, 
for  nearly  twenty  years,  and  had  no  evidence  of 
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title  in  his  posseRsion  wae  enough  to  make  in* 
quiry  a  duty ;  and  the  fact  that  HojTt  had  been 
the  active  claimant  of  the  land,  during  all  these 
years,  and  was  still  claiming  it,  was  sufficient  to 
indicate  the  quarter  in  which  inquiry  should  hare 
been  made*  When  inquiry  becomes  a  duty,  ne- 
glect to  make  it  visits  the  negligent  party  with 
constructive  notice  of  such  facts  as  a  proper  dis- 
charge of  the  duty  would  have  disclosed.  As  has 
already  been  stated,  if  proper  inquiry  had  been 
made  of  Hoyt,  it  would  have  been  discovered 
that  J.  A.  Neill  had  no  title  to  convey. 

From  what  has  been  said  it  follows  that  the 
fourth,  sixth,  seventh,  eighth,  and  ninth  specifica- 
tions of  error  are  sustained. 

Judgment  reversed,  and  now  judgment  is  en- 
tered in  favor  of  the  defendant  below. 

Opinion  by  Stbrrbtt,  J.  h.  s.  p.  k. 


July  '88,  5.  Maj  6, 1889. 

Appeal  of  The  Consolidated   Oil  Well 
Packer  Co.,  Lomited. 

Equitable  jurisdictiom^-^Bill  for  an  occounL 

Where  mntual  duties  of  aoooonting  are  imposed 
upon  both  parties  to  a  contraot,  and  the  aocounts  are 
continuing  and  not  single  or  simple,  that  circumstance 
alone  is  sufficient  to  bring  an  action  apon  the  contract 
within  eqnitable  oogniiance. 

Equity  has  Jnrfsdiction  whether  the  relation  estab- 
lished l^  the  contract  be  one  of  partnership  or  merely 
one  of  licensor  and  Uoenaee. 

A  partnership  bill  for  disoovery  and  an  account  is 
in  no  sense  a  bill  for  specific  perfbrmsoioe  within  the 
technical  meaning  of  that  term. 

Where  various  matters  of  disputed  fact  arise  In  the 
allegations  of  the  parties  to  a  suit  respecting  ultimate 
rights  as  against  each  other  under  a  contract  oo^ 
ferring  mutual  rights  and  imposing  mutual  obligations, 
the  detennination  of  these  questions  can  be  adequately 
obtained  only  by  a  proceeding  in  equity. 

Appeal  (^  The  Consolidated  Oil  Well  Packer 
Company,  Limited;  H.  H.  Dbubleday,  Lyman 
Stewart,  J.  A.  Pincott,  and  A.  C.  Harton,  part- 
ners in  The  Consolidated  Oil  Well  Packer  Com- 
pany,  Limited,  ^m  a  decree  of  the  Common 
Pleas  of  Warren  County  dismissing  a  bill  in 
equity  for  disoovery  and  an  account  filed  by  said 
appellants  against  The  Jarecki  Manufacturing 
Company,  Limited. 

The  matter  was  referred  upon  bill,  answer, 
and  proofB  to  James  O.  P^u*ffilee,  Esq.,  as  Ex- 
aminer and  Master,  from  whose  report  and  the 
opinion  of  the  Court  below  upon  the  exceptions 
thereto,  the  facts  of  the  ease  will  sufflcieiitly 
appear. 


The  Master  (bond  the  fbllowin^c  facts  : — 

V  (1)  On  the  1st  of  March,  1879,  H.  H.  Don- 
bleday,  Lyman  Stewart,  W.  L.  Hardison,  R.  R. 
Armoar,  and  The  Jarecki  Manufacturing  Com- 
pany, Limited,  formed  a  joint  stock  company 
nnder  the  laws  of  Pennsylvania  anthorizrng 
limited  partnerships,  under  the  name  of  The 
Consolidaited  Oil  Well  Packer  Company,  Limited^ 
for  the  purpose  of  manufacturing  and  selling  oU 
well  packers,  and  licensing  others  to  manufacture 
and  sell  the  same.  The  interests  of  the  original 
partners  are  now  vested  in  the  plaintiflRi  in  this 
suit.  The  capital  stock  of  the  aseociadon  was 
$50,000,  and  was  paid  in  full  by  eadh  member 
contributing  certain  letters  patent  owned  or  con- 
trolled by  him,  at  an  agreed  valuation,  the  whole 
ftgS^g&ting  said  amount. 

«« (2)  On  the  5th  of  April,  1879,  a  contract 
was  entered  into  between  The  Consolidated  Oil 
Well  Packer  Company,  Limited,  and  The 
Jarecki  Manufacturing  Company,  Limited,  which 
was  in  substance  a  license  by  the  former  to  the 
latter  to  manufacture  and  seU  oil  well  packers  at 
$40  each,  out  of  which  the  licensee  should  first 
deduct  $9  for  ooet  of  manufacture,  and  10  per 
cent,  for  expeqse  of  selling,  and  shovld  then  from 
the  balance  deduct  the  licensors'  l^Hs  or  requisi- 
tions on  them  for  expenses  of  litigation  and  ad- 
vertising, and  remit  the  balance  to  the  licensors,  less 
27^  per  cent,  thereof,  retained  for  themselves. 

'» (8)  The  licensors  substantially  complied  with 
their  undertakings  in  said  contract,  but  on  ao^ 
count  of  alleged  violations  thereof  by  the  licen- 
sees, in  due  form  notified  them  on  the  I8th  of 
August,  1880,  that  said  license  was  revoked. 

"  (4)  That  defendants  refused  to  acquiesce  in 
this  revocation  of  the  license,  and  still  continue 
to  manufacture  and  sell  packers  under  the  patents 
of  The  Consolidated  Oil  Well  Packer  Company, 
Limited,  but  have  not  accounted  to  the  licensors 
since  September  1st,  1880. 

**  (5)  By  the  said  contract  the  defendants  were 
granted  the  exclusive  right  to  manufacture  and 
sell  packers  in  the  United  States,  except  that  the 
licensors  reserved  the  right  to  annually  manufae- 
ture  and  sell  10  packers  in  thei  State  of  Califbraia. 

**  (6)  Soon  after  this  attempted  revocation  the 
licensors  began  to  manufacture  and  sell  packers 
in  the  *  oil  country,'  and  abrogated  that  clause  of 
the  license  which  fixed  the  price  of  packers  by 
advertising  them  for  sale  at  a  lower  rate  without 
the  consent  of  the  licensees. 

•<  (7)  The  Master  finds  the  said  oontract  or 
license  to  be  still  in  force  between  the  parties, 
with  the  exception  of  that  clause  fixing  the  price 
of  packers  at  $40.*' 

The  Master  recommended  a  decree— that  the 
defendants  account  to  the  plaintifib  for  oil  wdl 
packers  mannflMnured  and  arid  by  ihem  since 
September  l,  1880|  under  any  of  the  patents 
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enumerated  in  the  contract  between  them  of 
April  5,  1879,  upon  a  certain  basis  fully  set  forth 
in  said  decree ;  that  plaintiffs  and  defendants  be 
ordered  to  submit  tbeir  books  to  Ihe  Master  and 
the  duly  authorieed  solicitors  of  the  opposing 
party  for  the  proper  asoertainment  of  an  account; 
and  that  the  case  be  referred  to  the  same  or 
another  Master  to  state  an  account  between  the 
parties  in  accordance  with  the  principles  of  this 
present  decree. 

Upon  exceptions  to  this  report  filed  by  both 
plaintifib  and  defendants,  the  Court  filed  the  fol- 
lowing opinion  :-* 

''  On  the  5th  of  April,  1879,  The  Consdidated 
Oil  Well  Packer  Company  and  the  defendant 
entered  into  a  contract  in  writing  by  which  it 
was  agreed  that  said  company  <  fuUy  and  exdu- 
gively'  licensed  the  defendant  to  manuCacture  and 
sell  oil  well-packers,  under  certain  patents  enu*- 
merated  in  the  writing,  and  such  as  should  be 
thereafter  obtained  or  controlled  by  it;  the  de* 
fendant,  in  consideration  thereof,  agreeing  to 
account  i^d  pay  to  said  company  upon  the  terms 
specified  in  the  contract.  The  bill  asks  for  an  ac«^ 
oount.  It  is  framed  in  a  double  aspect,  and  asks  for 
alternative  relief,  namely :  If  it  shall  be  found  that 
the  contract  is  m  force  that  then  the  defendant 
should  be  held  to  account  for  packers  sold  at  the 
ooDtract  price  according  to  the  terms  agreed 
upon.  If  it  shall  be  found  that  the  contract  is 
not  in  force,  and  that  the  defendant  is  a  partner 
with  The  Consolidated  Oil  Well  Packer  Com- 
pany, that  then  it  be  held  to  account  as  such 
partner. 

<^  The  Master  finds  that  the  contract  or  license 
(as  it  is  sometimes  called)  is  '  still  in  force  be- 
tween the  parties,  with  the  exception  of  that 
danse  fixing  the  price  of  packers  at  $40.' 

**'  We  have  then  to  consider  only  the  liability 
of  the  defendants  to  account  under  the  contract, 
the  pleadings,  the  evidence,  and  the  findings  of 
the  Master  relating  thereto^ 

*<  By  the  13th  paragraph  of  the  contract  it  is 
provided  that  upon  fail  pre  of  defendant  to  render 
the  accounts  and  make  the  payments  as  Agreed, 
the  company  (plaintiff)  may  terminate  the  license 
by  giving  a  written  notice  on  the  defendant  that 
nnle(Bs  the  accounts  are  rendered  and  payments 
made  within  thirty  days  the  license  shall  be  de- 
clared void.  Under  this  clause  of  the  agree- 
ment^ and  averring  non-compliance  therewith, 
the  plaintiff,  on  the  17th  of  July,  1880,  did 
serve  suab  notice  and  on  the  expiration  <^  the 
thirty  days,  to  wit,  on  the  18th  of  August,  1880, 
the  (4aintiff,  again  asserting  such  non-compliance, 
notified  defendant  that  the  license  given  in  tbecon- 
tmet  of  April  5,  1879)  Ms  hereby  terminated 
and  declared  void/  It  does  not  appear  by 
the   Endings    of  the    Master  wbether  the    de* 


fendant  was  or  was  not  guilty  of  the  defaults, 
which,  under  the  contract,  justified  the  plaintiff 
in  terminating  the,  license.  From  the  fact,  how- 
ever, that  he  finds  the  contract  still  in  force  vitQ 
think  we  may  infer  that  there  was  no  such 
default. 

,,«'<0n  the  16th  October,  1880,  the  defendant 
notified  the  plaintiff  that  it  did  not  ^  consider  the 
said  agreement  as  terminated,  but  as  still  in  full 
force  and  effect,'  and  asserts  violations  of  the 
agreement  by  the  {4aintiff,  and  announces  a  pur- 
pose to  hold  it  responsible  for  damages. 

^^  We  concur  with  the  Master  when  he  says,  in 
his  very  able  and  careful  report,  that  had  the  de- 
fendant consented  to  the  termination  of  the  con- 
tract it  would  not  be  liable  to  a  decree  for  an 
account,  because,  as  he  finds,,  there  has  been  a 
full  account  to  the  time  when  the  contract  would 
have  been  terminated.  But  we  do  not  think 
that  acquiescence  in  the  plaintiffs'  attempted  ter- 
mination of  the  contract  was  necessary  to  exempt 
defendant  from  liability  to  account  in  this  pro- 
ceeding. The  defendant  could  not  have  so  ac- 
quiesced, without  impliedly  admitting  what  it 
was  careful  to  deny,  namely,  default  in  respect 
to  the  matters  on  which  the  plaintiff  based  the 
right  to  declare  the  contract  void. 

*'  Under  the  finding  that  the  contract  of  the 
5th  of  April,  1879,  is  in  full  force,  the  plaintiff's 
right  to  an  account  must  be  determined  by  the 
terms  of  that  contract.  By  its  terms  and  in  con- 
sideration of  the  stipulations  of  the  defendant, 
the  plaintiff  bound  itself  to  conler  on  defendant 
the  full  and  exclusive  right  to  manufacture  and 
sell  oil  well  packers  under  patents  then  alleged 
to  be  owned  by  the  plaintiff  and  such  as  should 
thereafter  be  obtained  or  controlled  by  it.  With 
this  obligation  resting  on  the  plaintiff,  and  on  the 
18th  of  August,  1880,  as  before  mentioned,  it 
declared  the  contract  terminated  and  void,  and 
soon  after,  as  the  Master  specifically  finds,  it  com- 
menced to  manufacture  and  sell  oil  well  packers 
in  the  oil  country,  and,  without  the  consent  of 
the  defendant,  abrogated  that  clause  of  the  license 
which  fixed  the  prices  of  packers,  by  advertising 
them  for  sale  at  a  lower  rate  than  the  agreed 
price. 

''  On  the  27th  of  October,  1880,  in  a  letter  to 
defendant,  the  plaintiff  says :  *  In  your  letter  of 
the  22d,  you  also  object  to  incurring  more  ex- 
pense in  bringing  suits,  etc.  Will  you  be  kind 
enough  to  inform  us  by  what  right  or  authority 
you  object,  seeing  that  your  c^mtract  was  can- 
celled in  accordance  with  its  own  provision  in 
August  last.' 

^^  The  plaintiff  «rent  fu|*ther  and  published  to 
the  world  that  the  contract  with  defendant  had 
been, annulled,  and  by  publication  in  the  Brad- 
ford JSra  of  the  2jUh  of  October,  1880,  says: 
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^  Oar  license  to  The  Jarecki  Manufoctunng  Com- 
patijy  Limited)  was  caaoelled  in  August,  ld80. 
All  packers  now  made  er  sold  by  them  m^  uaaa* 
thorized  and  ^Hegal,  mid  parties  parehasing 
from  them  after  this  date  run  a  great  risk  in 
doing  so.' 

<'  The  main  inducement  for  defendant  to  enter 
into  the  conthict  was  a  ttionopoly  of  the  manti- 
ikoture  and  sale  of  the  packers  cohered  by  these 
patents  owned  and  controlled  by  the  plaintiff. 
It  appears  to  tis  that  the  plaintiff,  by  engaging  in 
the  manufacture  and  sale  of  packers,  pressing 
tbem  upon  the  market  at  an  under  price,  and 
publishing  to'  the  trade  that  those  made  and  sold 
by  defendant  were  nnauthorized  and  illegal,  has 
precluded  itself  from  invoking  the  aid  of  a  court 
of  equity  to  enfbree  the*  contract  against  the 
defendant. 

^'  We  regard  this  as  in  substance  a  bill  for  the 
specific  enforcement  of  a  Contract  in  a  case  where 
llie  consideration  is  entire,  iind  where,  by  the 
express  findings  of  the  Master,  cltarly  justified 
by  the  evidence,  the  plaintiff  has  failed  to  per- 
form his  part  of  the  agreement,  by  acts  defeating 
the  advantages  and  profits  for  which  the  defendant 
stipulated. 

«*  We  understand  that  ft  is  an  elementary  rule 
in  equity  that  specific  performance  is  of  grace 
and  not  of  right,  and  if  there  be  anything  in* 
equitable  in  it,  the  court  will  withhold  its  assist- 
ance, and  leave  the  parties  to  their  legal  reme* 
dies  on  their  agreement. 

^  The  only  remaining  question  is  whether  the 
answer  of  the  .defendant  raises  the  defence  in- 
dicated. 

^*  In  subdivision  <  a/  of  the  1 9th  paragraph  of 
the  answer,  it  is  averred  that  the  plaintiff  utterly 
failed  to  maintain  for  defendant  a  monopoly  of 
the  exclusive  right  to  the  manufacture,  sale,  and 
use  of  oil  well  packers,  as  it  covenanted  to  do  by 
the  agreement.  This,  we  think,  is  sufficient  to 
let  hi  the  evidence  of  such  conduct  and  acts  «f 
the  plaintiff  as  defeated  the  monopoly  for  wbich 
it  had  contracted. 

<*  For  the  reason's  stated  we  sustain  the  30th 
exceptSovi  to  the  Master's  report  filed  by  defend- 
ant, namely :  *  The  Master  erred  in  not  dismiss- 
ing the  biH'in  this  case  at  the  cost  <^  the  plain- 
tiff.' 

'<And  now,  September  26,  1887,  this  cause 
caine  on  to  be  heard  upon  exceptions  to  the  re« 
port  of  the  Mteter,  Mid,  having  been  fully  argued 
by  counsel,  it  is  ordered,  adjudged  and  deweied 
that  the  bill  be  dismissed  at  the  cost  of  the  pfaiin- 
tifis,  and  without  prejudice  to  the  plaintiff^  to 
maiittain  their  aetions  at  law  upon  the  agreement 
or  otherwise." 

Wheredpon  plaintiflk  took  this  «ppeal,  as- 
signing for  error,  ^n^fr  oft'a,  the  action  of  the 
Court  in  dismissing  the  bill. 


Samuel  T.  Nda  (  W.  O.  Tt^nkey  wttb  him), 
for  appellants. 

J.  v.  Sturjgecn  and  S.  A.  £ktv€nport  (^Oeor^ 
P.  Grrffkh  with  them),  for  appellee. 

October  7,  1889.  Th«  Govbt.  We  aro 
unable  to  agree  with  the  learned  Court  below  in 
the  oonclusk>n  dismisstng  the  plaintiffs'  bilL  The 
defendant's  exceptions  were  all  dismissed  except 
those  which  denied  the  right  to  an  account.  Aa 
thSs  ruling  practically  BuMains  the  findings  of  the 
Master  upon  the  matters  of  fact  ki  dispute,  and 
the  Master  found  that  the  plaintiffs  had  substan- 
tially perfbrmed  their  stipulations  of  the  oontract 
between  the  parties,  we  have  difiWrahy  in  under- 
standing why  the  whole  substftooe  of  the  litiga- 
tion should  not  be  disposed  of  in  this  equitaMe 
proceedi  ng.  Undoubtedly  ^uity  has  juriadiction 
whether  the  relatfon  established  by  the  contract 
be  one  of  partnership  or  merely  one  of  licensor 
and  licensee.  Mutual  duties  of  acoounting  under 
the  contract  are  imposed  upon  both  parties,  and 
as  the  accounts  are  continuing  and  not  single  or 
simple,  that  circumstance  is  alone  sufiicient  to 
bring  the  case  within  equitable  cognisance.  It 
would  scarcely  be  possible  to  dispose  of  soeh  a 
controversy  in  a  common-law  proceeding.  What- 
ever may  be  the  rights  of  the  contending  parties 
under  the  various  allegations  and  proofs  pre- 
sented upon  both  sides,  it  is  manifest  they  are  of 
quite  too  compli^mted  a  character  to  be  dealt  with 
by  a  jury.  The  reason  given  by  the  Court  below 
for  dismissing  the  bill,  as  we  understand  it,  is 
that,  it  is  a  'bill  for  specific  performance,  and  as 
the  plaintiflk  fkiled  to  perform  their  part  of  the 
contract  they  cannot  elaim  performance  by  the 
defendant.  The  bill  as  we  read  it  is  a  bQl  for 
discovery  and  for  an  account,  and  is  in  no  sense 
a  bill  ibr  specific  performance  within  the  technical 
meaning  <k  that  term.  As  a  matter  of  course  ail 
partnership  bills  and  all  bills  for  an  account  seek 
to  obtain  the  redress  which  would  have  been  ob- 
tained if  the  contracts  of  the  parties  had  been 
performed.  But  this  redress  is  compensation  for 
non-performance,  and  not  specific  performance  in 
the  technical  sense  of  doing  the  particular  thing 
which  the  contract  requires  to  be  done,  such  as 
the  conveyance  of  a  specially  described  tract  of 
land,  or  some  unusual  or  extraordinary  character 
of  chattel.  We  cannot  regard  this  bill  as  a  bill 
for  specific  performance  in  any  point  of  view, 
and  hence  cannot  apply  to  it  the  rule  which  con- 
trolled the  Court  below  in  dismissing  it.  Theae 
parties  are  in  litigatioh  respecting  their  ultimate 
rights  as  against  each  other  andM*a  ooatniot  con- 
ferring mutual  rights  and  imposing  mutual  fMk» 
gations.  Various  matters  of  disputed  fact  arise 
under  the  allegations  of  the  partjes  and  the  de- 
termination of  those  Btttteia  is  essential  to  the 
ascertainment  of  their  respective  rights.    That 
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detttinicatioii  oan  <m\y  be  adequately  obtained 
hy  a  prboeeding  in  equity  such  as  this  is,  and  we 
oa&  flee  no  reason  why  the  case  -should  not  pro- 
ceed to  final  hearing  upon*  all  its  merits.  The 
question  now  before  us  is  scarcely  more  than  a 
question  of  juriediotioQ  to  determine  the  case  on 
its  merits. 

We  Uiuik  the  decree  recommended  by  the 
Master  should  have  been  made,  and  when  that  is 
done,  and  the  further  and  final  proceedings  hare 
taken  [^aoe  se^  that  a  final  decree  is  reached,  the 
full  merits  of  the  controversy  will  be  in  proper 
shape  for  the  aetion  of  the  Court  bek>w  and  for 
review  in  this  Court  if  that  shall  be  desired. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellees,  and  the  record  is  re- 
nntted  for  further  fNroceedings  In  accordance  with 
the  decree  recommended  by  the  Master. 

Opinion  by  Gsxen,  J.  h.  s.  p.  v. 


Jan.  *89, 11.  May  24,  1889. 

Kraber'8  Exr's  y.  Union  Insurance  Co. 

AgmnU — LiahiUiy  ofi^Negled  to  ob$ff  instruC" 
UoiM'^Evidmce* 

An  agent  who  negleets  to  obey  the  instmotions  of 
his  principal  renders  himself  liable  for  any  loss  oo- 
corring  to  the  latter  by  reason  of  sach  negleot. 

The  construction  of  correspondenoe  in  writing  is 
for  the  Coort,  where  the  letters  are  not  ambiguous. 

<  Where  an  order  to  an  agent  is  plain,  and  there  is  a 
reply  that  it  will  be  attended  to,  proofe  of  disobedi- 
ence to  former  orders  and  forbearance  hy  his  principal 
will  not  relieve  the  agent  firom  his  legal  liability  for 
bis  failare  to  comply  with  such  order,  and  proofs  of 
such  i>articiilar  aois  will  not  be  admitted  in  a  suit  by 
the  prindpal  against  the  agent  to  reeover  for  a  loss 
caused  by  the  agent's  neglect  to  obey  such  order. 

Error  to  the  Common  Pleas  of  York  County. 

Case,  by  the  Union  Insurance  Company  of 
Philadelphia  against  Henry  Kraber,  to  recover 
damages  for  a  loss  alleged  to  have  resulted  from 
the  negligence  of  the  defendant  in  the  perform- 
ance of  his  duties  as  agent  of  the  plaintiff. 

On  the  trial,  before  Latimer,  J.,  the  follow- 
ing facts  appeared.  Kraber  was  the  duly  ap- 
pointed agent  of  the  plaintiff  company,  and  the 
scope  of  his  agency  is  shown  by  the  following 
certificate : — 

The  Union  Insurance  Company  of  Philadelphia,  by 
authority  of  this  oommission.  Henry  Kraber  of  York, 
Ck>anty  of  York,  State  of  Pennsylvania,  is  hereby  'ap- 
pointed' agent  of  this  company,  and  authorized  to 
receive  applications  for  insurance,'  mon^  for  pre- 
nrimns,  and  to  oeontersign,  issue,  and  rmew  policies 
ef  fairaiaBoesigBed  fegr  tl^  pnskleBt  with  the  oommon 


seal  of  the  said  Union  Insurance  Company  attached  ; 
subject  to  the  rules  and  regulations  of  said  company, 
and  such  instructions  as  may  from  time  to  time  be 
given  by  its  officers.  In  witness  thereof  the  said 
Union  Insurance  Cempai^  have  affixed  its  seal  to  this 
oommission,  and  have  caused  the  same  to  be  signed 
by  its  president,  attested  by  its  secretary  in  the  city 
of  Philadelphia,  this  first  day  of  September,  A.  D.  1877. 

On  June  27,  1881,  Kraber  as  agent  of  the 
company  issued  to  Isaac  Frazer  of  Goldsboro, 
York  County,  a  policy  of  insurance  in  the  plain- 
tiff's company,  on  his  machinery,  lumber,  etc., 
in  Goldsboro.  The  policy  contains  a  provision 
for  its  cancellation  at  the  option  of  the  company. 
Kraber  notified  the  company  of  the  issuing  of 
the  policy.  The  plaintiff  company  wrote  hin;i  a 
letter  dated  June  dO,  1881,  as  follows  u- 

*'  Pbilaoilphia,  June  30,  1881. 
HsvBT  KiLABiB,  Esq.,  York,  Penn'a. 

J>et^  Sir :  Please  relieve  us  of  No.  65122  Isaac 
Fraser.  It  is  no  doubt  a  good  mill  but  we  cannot 
see  any  profits  in  steam  saw-mills  in  this  State  at  the 
low  rate  you  oflTer.  The  minimum  rate  offered  is  4 
per  cent.,  and  it  is  none  too  high.  Advise  cancella- 
tion. 

Very  truly  yours, 

C.  8.  HOLLISSBBAD, 

AssisUnt  Secretary." 

To  this  letter  Kraber  sent  the  following  reply : — 

««YoBB,  Pa.,  July  1,1881. 
GuABLBS  8.  HoLLiBSBBAD,  Esq.,  Assistant  Secretary 
Union  Insurance  Co. 

Dear  Sir :  Yours  of  yesterday  is  received  desiring 
to  have  cancelled  risk  65122  Isaac  Frazer;  will  be  at- 
tended to.  But  strange  Timothy  Kirk  White  can  write 
it,  and  has  now  line  on  it  at  2^  per  cent.,  and  I  oould' 
get  more  than  his  rate.  But  saw-mills  such  as  you 
have  in  view  are  four  times  more  risky  than  this  be- 
cause they  have  immense  boilers  and  furnace,  with 
hot  iron,  large  pipes  going  through  the  mill,  and 
coated,  I  mean  the  furnaces  and  boilers  in  the  mill.  I 
have  seen  at  Willlamsport,  Lock  Haven,  etc.  This 
mill  is  a  mere  plaything  in  size  to  them,  and  has  boiler 
furnaces  outside  of  the  mill  in  brick  buildings,  and  iron 
roof,  and  brick  separate  stack,  saw  wet  logs,  and 
shingle  wood  is  green.  It  could  not  be  safer  unless 
inmersed  in  water,  as  all  my  other  companies  carry 
lines  I  wonid  like  to  see  yours  do  the  same,  don't  want 
to  make  fish  of  one,  and  flesh  of  another.  I  was 
in  and  through  the  mill. 

Yours  respectfully, 

Hbnbt  Ebabbb. 

P.  S.  It  is  very  discouraging  to  do  business  with 
a  competition  so  great  and  varied.  The  same  par^ 
(N.  I.  F.)  has  a  planing-mill,  saw-mill,  sash,  door, 
etc.,  manufactory  all  combined  about  500  yards  north, 
with  a  dry  house  above  his  boiler  in  the  middle  of  his 
mills,  shavings  falling  on  the  boilers  as  I  saw  last 
Monday,  and  last  year.  T.  K.  White— Eautnuan  k 
Brown  of  Harrisburg,  have  it  all  some  $15,000,  at  3 
and  3^  per  cent.  I  expect  to  see  it  bum  every  day 
I  pass  it. 

I  would  not  write  it  less  than  7  per  cent.,  and  don't 
care  at  that,  for  if  it  does  not  burn  it  is  the  greatest 
wonder  of  my  30  years'  experience ;  by  carbonization 
and  fire  heSt  alone,  when  properly  carbonised  is  only 
time  wanted,  they  place  doors  and  shutters  in  the 
rooms  on  wooden  stripped  floor  about  eight  feet  above 
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bofle/  and  farnaoe  below — all  incloBed  in  wood-lining, 
I  woald  not  know  in  what  oompanj  I  would  place 
$1000  on  it  at  rates  satne  as  now  taken.  A  year  ago  I 
declined  to  try  less  than  S  per  cent.,  and  left  it  orer 
to  others  he  haa  some  on  it  at  3  per  cent*,  now  if  L 
cannot  place  wet  log  saw-mill,  iron  hoUet  house  roof, 
brick  stack,  at  2^  p«r  cent.  I  might  as  well  quit  the 
bnsiness.    Yours,  &c., 

HsiTBT  Ksabbb) 

Kraber  did  nothing  after  writing  tbig  lettert 
and,  eight  daja  thereafter,  the  mill  was  burned, 
and  the  policy  being  in  force,  plaintiff  was  obliged 
to  pay  the  loss  as  adjusted  bj  Kraber.  This 
action  was  then  brougiit  to  recover  the  amount 
the  company  was  thus  obliged  to  pay  by  reason 
of  the  failure  of  Eraber  to  cancel  the  policy. 

Plaintiff,  after  alleging  that  in  making  the 
adjustment  Kraber  had  acted  as  the  agent  of  the 
company  and  by  their  directions,  and  gained  de- 
fendant's consent  to  have  this  go  to  the  jury, 
subsequently  offered  to  prove^  by  one  Davis,  that 
Kraber  admittted  to  him  after  the  fire  that  he 
had  received  no  instrucrions  to  act  as  agent  of 
the  company  in  the  adjustment  of  the  lo8s,.and 
that  he  only  filled  out  the  proofs  of  loss  on 
Frazer's  (the  insured's)  authority.  Objected  to 
because  it  was  in  contradiction  to  previous  testi- 
mony, and  an  attempt  to  interpret  the  written 
certificate  of  agency.  Ol^ection  overruled.  (1st 
assignment  of  error.) 

Plaintiff  further  offered  to  prove  that  Kraber 
told  Frazer  that  the  company  had  ordered  the 
policy  cancelled.  Objected  to.  Objection  over- 
ruled.    (2d  assignment  of  error.) 

The  defendant  offered  to  show  by  the  previous 
correspondence  between  the  parties,  such  a  course 
of  dealing  between  them  as  would  have  excused 
the  agent  from  immediate  compliance  with  the 
company's  request  or  advice  to  cancel  the  policy 
in  question,  and  justified  him  in  awaiting  a  reply 
to  his  letter  to  plaintiff  before  cancelling  the 
policy.  This  correspondence  would  have  shown 
that  in  a  number  of  previous  instances,  similar 
and  absolutely  positive  requests  to  cancel,  had 
been  withdrawn  on  his  protest  and  explanation, 
and  the  policies  had  been  allowed  to  stand — and 
in  one  instance  at  least,  had  been  renewed  after 
its  expiration.  In  other  cases  the  company  had 
simply  tacitly  acquiesced,  accepting  the  premium 
(as  in  this  instance),  and  allowing  the  policy  to 
run  on.  In  nearly  every  instance,  also,  the  ob- 
jection (like  in  the  present  case)  was  wholly 
against  the  rate  of  premium  accepted  by  the 
agent,  and  not  against  the  character  of  the  risk 
itself.  This  circumstance  is  material,  as  affecting 
the  question  of  negligence  because  the  objection 
presented  to  the  agent  was  not  one  of  hazard,  or 
danger,  but  one  of  profits  only.  The  correspon- 
dence shows  a  constant  call  for  more  business  on 
the  part  of  the  company,  from  the  defendant's 
agency,  and  a  constantly  recurring  objection  to 


rates,  etc.<,  followed  by  remonslranoefl  on  tlie 
agent's  part,. before  final  action  would  bd  taken 
by  the  company,  consuming  in  some  instances 
much  more  time  than  elapsed  before  the  destruc- 
tion of  the  property  in  this  case.  Objected  to. 
Objectioa  sustained  and  ofibr  rejected.,  (dd 
assignment  of  error.) 

The  plaintiff  requested  the  Conrt  to  charge 
the  jury  as  follows  ^— * 

(1)  That  it  is  the  duty  of  an  agent  to  faith*- 
f\illy  and  promptly  execute  tbe  orders  of  his 
principal  and  carry  out  his  instructions,  and  if  be 
fails  to  do  so  and  risks  the  property  of  his  prin- 
cipal he  thereby  renders  himself  responsible  to 
his  principal  for  all  losses  and  damages  which  are 
tbe  natural  consequence  of  this  act. 

(2)  That  the  letter  of  plaintiff  to  delendant, 
dated  June  30,  1881,  is  to  be  coBstmed  by  the 
Court,  as  well  as  all  other  writinp  in  the  cace; 
and  the  said  letter  is  to  be  construed  as  contain- 
ing a  plain,  positive,  and  unambiguous  order  and 
direction  to  cancel  tbe  {K^cy  No.  55122,  issued 
to  Isaac  Frazer,  and  to  inform  and  advise  plain- 
tiff of  its  cancellation;  and  defendant  by  his 
leUer  of  July  1,  1881,  having  acknowledged  the 
receipt  of  said  letter  of  plaintiff  requesting  can- 
cellation, and  having  replied  that  it  would  be 
attended  to,  it  became  the  doty  of  the  defendant 
Ao  cancel  said  policy  Ko.  55122;  and  having 
failed  to  do  so  for  a  period  of  seven  or  eight  days 
thereafter,  the  defendant  is  giiiity  of  negligence 
and  is  liable  for  such  damages  as  tbe  phiintitf 
sustained  in  consequence  of  his  failure  to  cancel 
said  policy. 

(3)  That,  when  there  is  no  conflict  of  testi- 
mony, the  decisi(on  of  a  question  ef  negligence  is 
for  the  Court.  Therefore,  there  being  no  denial 
or  conflict  of  testimony  as  to  the  sending  by 
plaintiff,  or  the  receipt  and  acknowledgment  by 
the  defendant  of  the  notice  to  cancel  policy  No. 
55122,  issued  to  Isaac  Frazer,  and  no  dispute  or 
denial  that  defendant  failed  £er  a  period  of  seven 
or  eight  days  thereafter  to  cancel  said  policy,  the 
defendant  was  guilty  of  negligence;  and  tbe 
Court  is  requested  to  so  chaiige  tiie  jmry,  and  to 
instruct  them  to  render  their  verdict  for  the 
plaintiff. 

(4)  That,  uiider  the  law  and  evidence  in  this 
case,  the  verdict  of  the  jury  must  be  for  the 
plaintiff. 

(5)  That  the  measure  of  damages  is  the 
amount  of  money  that  plaintiff  was  obliged  to 
pay  by  reason  of  the  loss  under  pdicy  No.  55122 
with  interest  thereon  from  the  date  of  payment 
thereof. 

Tas  CouBT.  ^<  They  are  afBrmed  except  the 
second  p<Hnt,  which  I  answer  as  follows :  The 
letter  of  plaintiff  to  defendant,  dated  June  80, 
1881,  is  a  sufficiently  explicit  instruction  to  can* 
eel  the  policy  as  to  make  it  the  duty  of  the  de^- 
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fecdaDt  to  comply  promptly,  or^  if  in  donbt,  to 
immediately  demand  further  and  more  Bpecidc 
inatmetioD."  (dth  and  ^tU  assignments  of  error.) 
The  defendant  requested  the  O^urt  to  charge 
the  jury  as  follows  :*— 

(1)  That,  under  the  pleadings  and  evidence  in 
the  case,  the  question  whether  the  defendant  was 
g:iifhy  of  SQoh  negligence  as  entitled  the  plaintiff 
to  recover  damages  against  him  is  a  question  for 
the- jury.  Answer.  This  point  is  not  correct. 
A»  the  case  stands,  negKgence  is  a  matter  for  the 
Coort.     (7th  asstgnment  of  error.) 

(2)  That,  if  the  jury  believe  from  the  evidence 
that  the  defendant  understood  the  plaintiff  .'s  letter 
of  the  dOth  June,  1881,  as  giving  him  any  discre- 
tion as  to  the  canoellation  of  the^polioy  No.  55122 
after  it  had  taken  efiect,  and  that  the  defendant 
so  understanding  and  believing  in  good  faith  ex- 
ercised such  disoretion  in  his  omission  so  to 
caaoel  said  policy,  the  defendant  was  hot  guilty 
of  such  negligence  as  will  entitle  the  plaintiff  to 
recover.  Annosr.  I  caanet  affirm  this  point. 
If  the  defendant  was  in  doubt  as  to  the  meaning 
of  the  leUer  oi  June  80th,  it  was  his  duty  to 
setk  explicit  in^mctions.  (8th  assignment  of 
errw.) 

<3)  That  the  evidence  in  the  case  shows  that 
the  said  poliey  had  not  taken  ef^t  and  become 
obligatory  at  the  time  the  def^dant  received 
plaintiff's  letter  of  the  80th  of  June,  1881,  in 
which  the  words  ^< advise  cancellation"  occur,  and, 
therefore,  it  was  impossible  for  the  defen<knt  to 
CMioel  the  policy  in  accordance  with  the  terms  of 
reservation  in  the  policy,  and  set  forth  in  the 
plainti^s  narr.,  and  that,  therefore,  the  defen- 
dant was  not  guilty  of  such  negligenoe  under  the 
facts  and  circumstances  stated  in  this  point  as 
would  enable  the  plaintiff  to  recover.  Answer, 
I  cannot  affirm  defendant's  third  point.  The 
policy  could  have  been  cancelled  under  the  clause 
of  poliey  referred  to.     (9th  assignment  of  error.) 

(5)  That  there  is  no  sufficient  evidence  in  the 
case  to  support  the  averments  in  the  plaintiff's 
narr.  of  its  alleged  liability  to  pay  the  said  loss, 
the  payments  of  the  loss  by  the  said  plaintiff  not 
having  been  legally  binding  upon  it,  in  the  ab- 
sence of  the  compliance  with  the  terms,  stipula- 
tions, and  conditions  of  the  policy-t-betng  para* 
graphs  under  the  letter  <«G"  on  the  Imek  of 
policy,  Nos.  one  to  seven  in  said  policy,  relating 
to  proofs  of  loss  and  methods  of  adjustment 
thereof,  ami  that  there  is  no  evidence  in  the  case 
showing  a  complianoe  with  said  conditions  of  the 
policy.  Answer.  I  cannot  affirm  defendant's  fif^h 
point.  Under  the  pleadings  in  this  case,  it  was 
not  necessary  for  the  plaintiff  in  the  first  instance 
to  prove  more  than  adjustment  and  payment  of 
the  loss,  all  d*  which  was  admitted.  (Tenth  as«^ 
signment  of  error.) 

(6)  The  phtintiff  having  oftred  no  evidence  in 


the  case  to  show  compliance  with  the  terms  of 
the  policy  No.  55122,  which  are  necessary  to  be 
complied  with  to  ^x  the  liability  of  the  plaintiff, 
the  payment  of  the  loss  on  said  policy  was  as 
regards  the  defendant  a  voluntary  payment  (th6 
plaintiff  having  proven  that  the  defendant  did 
not  in  the  ac^ustment  and  payment  act  as  their 
agent),  and  the  plaintiff  cannot  recover  the 
amount  so  paid  as  the  measure  of  damages  in 
this  case.  Answer,  I  cannot  affirm  defendant's 
sixth  point.  The  answer  to  the  next  preceding 
point  is  a  sufficient  answer  to  this  one.  (Eleventh 
assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia^  as 
follows  :-* 

<*  [On  the  undisputed  facts  of  this  case  it  is 
apparent  that  the  loss  of  this  money  to  the  com- 
pany plaintiff  was  the  proximate  result  of  the 
defendant's  negligence  to  cancel  the  policy. 
The  failure  to  do  so  was  excused  by  nothing  that 
has  been  revealed  in  the  case.  He  bad  a  rea- 
sonable time  in  which  to  cancel.  On  the  undis- 
puted facts  in  this  case  more  than  a  reasonable 
time  had  elapsed  at  the  date  of  the  destruction 
of  the  insured  property."]  (Fourth  assignment  of 
error.) 

"  The  defendant  offered  to  show  by  correspon- 
dence between  himself  and  the  plaintiff  that  in  a 
number  of  instances  prior  to  the  Frazer  case, 
silnilar  directions  to  cancel  other  policies  had 
been  sent  to  him  which  on  his  representations 
and  requests,  had  been  subsequently  allowed  to 
remain  in  force ;  intending  thus  to  show  a  course 
of  dealing  between  the  company  and  himself  that 
exeused  him  from  prompt  compliance  with  its 
orders.  As  between  principal  and  agent  I  did 
not  think  that  this  could  be  done,  and  hence  ex- 
duded  the  evidence.  If  the  view  I  have  taken 
in  this  case  is  correct,  the  defendant  is  liable  to 
respond  in  damages  to  the  plaintiff  for  the  loss 
oocasioned  by  the  defendant's  negligence,  of 
which  the  measure  is  the  money  paid  to  Frazer 
by  the  plaintiff,  with  interest  from  the  date  of 
the  payment.  For  that  amount  your  verdict 
must  be  for  the  plaintiff." 

Verdict  for  plaintiff  for  $669.32  and  judgment 
thereon.  Defendant  having  died,  bis  executors 
took  this  writ,  specifying  for  error  the  rulings  on 
the  offers  of  evidence,  the  answers  to  the  points, 
and  the  portion  of  the  charge,  as  noted  above. 

Nevin  M,  Wanner  and  Henry  L,  Fisher^  for 
plaintiffs  in  error. 

Any  evidence  tending  fairly  towards  establish- 
ing a  course  of  dealings  which  would  have  ex- 
bused  the  agent  from  a  prompt  compliance  with 
the  company's  request,  was  admissible  for  what 
it  was  worth. 

HilU.  TrnstCo.,  12  0ut.  1. 
FreDch'p.  Read,  6  Binney,  308. 
Dsrriokion  v,  Cad^,  7  Barr,  27. 
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Arnold  v.  P.  R.  R.  Co.,  6  Am.  186. 
iBsaranoe  Co.  o.  HooTor,  18  Wbbklt  NotBS,  223. 
A  principul,  after  sanctioning  particular  acts, 
cannot  afterwards  repudiate  similar  acts. 
Wharton  on  Agency,  51. 
Wright  v.  Borbank,  64  Pa.  247. 
Kelsey  v.  Nat.  6k.,  69  Id.  426. 
Stevenson  tn  Hoy,  43  Id.  191. 
The  constmetion  pat  upon  the  letters  bj  the 
Court  was  too  severe  under  the  cireumstanees. 
Wharton  on  Agem^,  §  246. 
The  question  o^'  negli^^ee  was  (or  the  jury* 
B.  R.  Co.  V.  McElwee,  67  Pa.  311. 
R.  R.  Co.  V.  Cowell,  28  Id.  329. 
What  was  a  reasonably  time  in  which  to  cancel 
the  policy,  was  for  the  jury  to  determine. 
Porter  v.  Patterson,  16  Pa.  229. 
H.  K  Niles,  of  Stewart;  Nilei  ^  Neffy  for 
defendant  in  error. 

An  agent  cannot  depart  from  positive  instruc- 
tion without  making  himself  responsible. 
Parsons  on  Contracts,  *81. 
Wharton  on  Agency,  %  247. 
Storry  on  Agency,  |$  189, 190, 192. 
Dasar  o.  Perit,  4  Bins.  366. 
Wilson  V.  Wilson,  2  Casey,  394. 
8ohrack  v.  McEnight,  3  Norris,  26. 
Porter  v.  Patterson,  3  Harris,  229. 
Franklhi  Ins.  Co.  v.  Sears,  21  Fed.  Rep.  290. 

October  14,  1889.  The  Court;  The  prop- 
osition that  an  agent  is  boond  to  follow  the  in** 
structions  of  his  principal  is  too  elementary  to 
require  discussion.  Where  an  agent  is  oharged 
with  the  performance  of  some  particular  dntj  or 
the  conduct  of  sinne  andertaking,  and  is  left 
without  instructions  as  to  the  manner  in  which 
his  work  is  to  be  done,  he  must  exercise  his  own 
judgment  in  the  premises  with  good  faith  to- 
wards his  principal  (Porter  v.  Patterson,  16 
Pa.  229;  Conway  v.  Lewis,  120  Id.  216.) 

But  when  the  prinoipal'  gtres  instructions  they 
are  binding  on  the  agent  and  he  must  follow 
them.  He  has  no  legal  right  to  sit  in  judgment 
on  the  wisdom  or  the  expediency  of  the  diree* 
tions  that  are  given  him.  His  duty  as  agent  is 
to  execute  the  orders  of  his  principal  with  reas- 
onable promptness  and  with  fidelity.  The  plain- 
tiff in  the  Court  below  is  an  insurance  company. 
Kraber  was  a  duly  appoinied  agent  with  authority 
to  countersign  and  issue  policies  of  isswranee 
against  fire,  subject,  however,  to  the  approval  of 
the  company  when  his  report  cane  to  their  hands. 
On  the  27th  of  Jime,  1881,  he  executed  and  de- 
livered to  Isaac  Frazer  a  poli^  of  iasuranee 
upon  his  steun  saw-inill  at  a  premium  of  two 
and  one-half  per  eent*^  to  take  efleot  on  the  first 
day  of  July.  He  reported  this  insoranoe  to  th«^ 
company  on  the  29th  of  Jane  and  on  the  next 
day  the  company  sent  him  the  foUowinf  instmo- 
tions:  <*  Please  relieve  us  of  No.  56122  Isaac 
Frazer.  It  is  no  doubt  a  good  mill,  hot  we  can- 
not see  any  profits  in  eftem  saw<*Biilia  ia  this 


State  at  the  low  rate  yon  offer.  The  miataiaBi 
rate  ofiered  is  four  per  cent,  and  it  is  none  too 
high.  Advise  cancellation.''  Krnber  replied  to 
this  letter  on  the  following  day,  Jti^.l,  in  these 
words :  *'  Tours  of  yesterday  is  received  desiring 
to  have  cancelled  ruk  5612^  Isaac  Fraaer ;  will 
be  attended  to;*'  and  proeeeded  in  the  same 
letter  to  complain  at  some  ieagth  that  the  rates 
insisted  on  by  the  oompaay  were  too  high,  and 
that  other  companies  were  ofiering  to  take  tiM 
same  or  similar  risks  at  lower  rates.  On  or  be- 
fore the  8tb  af  the  same  month  the  mill  was 
homed.  The  eomipaiiy  finding  that  their  agent 
had  not. cancelled  the  poKcy  as  directed  paid  the 
amount  ef  the  loss  as  a^jue^,  vis;,  five  hundf^ 
and  twelve  dollars  ^^^  and  brought  this  aetioo 
against  their  agent  to  recover  the  amomit  from 
him.  There  are  three  questions  raised  here. 
Firsts  Was  the  ooiistmction  of  the  letter  o*'  dO 
June,  1881,  from  the  company  to  Kraber  for  the 
court  or  jury  ?  We  agree  with  the  learned  Judge 
of  the  Court  below  that  the  letter  is  not  ambiga- 
ous,  but  is  a  plain  direction  to  the  agent  to  cancel 
the  policy  beoanse  the  risk  had  been  taken  at  too 
low  rat»,  with  the  general  direction  that  four 
per  cent,  was  the  minimum  rate  at  which  snch 
risks  could  be  taken.  It  is  quite  clear  that 
Kraber  had  just  as  little  difiiculty  in  understand- 
ing it  when  it  came  to  his  hands  for  he  replied, 
saying,  that  their  letter  ^*  desiring  to  have  can- 
celed risk  55122  Isaac  Frazer,  will  be  attended 
to."  It  was  not  error  therefore  for  the  Court  to 
instruct  the  jury  as  to  the  meaning  of  the  direc- 
tion given  by  the  company  in  the  letter  of  SO 
June,  1881.  The  next  question  raised  is  whether, 
if  the  construction  of  the  letter  be  for  the  Court, 
it  was  correctly  interpreted.  This  is  answered  in 
answering  the  first  question.  It  is  because  the 
meaning  is  plain  and  the  letter  free  from  ambigu- 
ity that  its  construction  is  for  the  Court>  and  the 
instruction  givm  to  the  jury  follows  the  plain 
and  obvious  meaning  of  the  words  employed. 

The  question  mainly  relied  on  by  the  phuntifl^ 
in  error  is  the  third,  which  is  raised  by  the  third 
assignment.  A  mass  of  correspondence  between 
Kraber  and  the  company  was  offered  for  the  pur- 
pose of  showing  a  course  of  dealing  between  the 
partieS'Sueh  as  to  justify  him  in  disregarding  the 
order  to  cancel  the  fxiKcy  issued  to  Fraser.  The 
Court  below  looked  into  these  letters  to  ascertain 
their  import  and  then  rejected  the  ofi^r.  They 
relate  to  other  risks  placed  by  the  agent  in  the 
course  of  his  business.  They  show  an  efibrt  on 
the  part  of  the  company  to  maintain  its  schedule 
of  rates,  and  otae  on  the  part  of  Kraber  to  get 
below  it.  They  show  frequent  and  earnest  re-^ 
monstrances  on  behalf  of  the  company  and  fre- 
quent complaints  by  Kraber  on  tlie  subject  of 
rates.  Sometimes  the  company  yielded  a  point 
le  their  agesty-aod  eometimes  they  insisted  on 
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the  caneeUalton  of  risks  takea  below  tbeir  regalar 
rates. 

.  Regarded  as  a  whole  the  corresponden^te  shiyws 
no  settled  course  of  dealu»g»  hot-  a  eonstaiii  con- 
troversy o?er  the  rate  at  which  risks  should  be 
darned,  and  coold  in  no  aianncr  enlarge  the 
powers  df  Kraber  or  relieve  him  from  kis  duty  to 
obey  the  plain  directions  of  his  prihcipal.  > 

The  Court  below  was  right  therefoire  in  rcr^eot- 
ing  this  ofler.  The  correspondence  did  not  sna- 
tain  the  purpose  for  which  it  was  offered,  and  its 
admission  could  have  no  other  tfEoet  than  to 
ccKifuse  the  jitty.  The  iaot  that,  the  company  re* 
ceived  the  jM^emiam  from  its  agent,  after  the  fire, 
and  after  the  ftust  of  bis  faUore  to  cancel  the 
policy  came  to  its  kaowledge,  does  not  relieve 
him.  His  receipt  of  the  premium  was  the  ve- 
eeipt  of  the  company.  When  he  was  directed  to 
return  the  money  and  cancel  the  policy  he  did 
not  do  it.  His  failure  to  do  as  he  was  directed 
is  the  ground  of  his  liabili^,  and  the  loss  sufl^Nred 
by  hid  principal  famished  the  proper  measure  of 
damages. 

We  see  no  error  in  the  rulings  of  the  Court 
below,  and  the  judgment  is  tfaerefOTO  affirmed. 

Opinion  by  Wuxiams,  J.         w.  m.  a.,  jr. 


Jol7'89,  70.  May  23, 1889. 

New  Era  Life  Ass'n  v.  Wciglc. 

Insurance — Misrepresentations  hy  agent  as  to 
capital  stock  of  a  mutual  company — Effect  of 
— Practice — Binding  instructions ^  where  evi- 
dence is  not  denied  and  no  request  made  to  sub- 
mit  the  question  of  credibility  to  the  jury. 

The  solyency  of  a  company  proposing  to  Insure  Is  a 
material  consideration  to  the  insured,  and  a  mlsrepre- 
sentation  on  that  subject  by  the  agent,  which  indneed 
the  applicant  to  pay  her  money  to  a  worthless  eonpaay, 
is  such  fraud  as  renders  the  contract  voidable  by  the 
insured. 

In  an  action  by  a  receiver  of  a  mutual  insurance 
company  against  an  insured  for  premiums  past  due, 
where  the  defence  was  a  misrepresentation  by  the  agent 
such  as  the  above,  the  plaintiff  did  not  deny  that 
such  mitirepresentation  was  made,  but  rested  his  case 
on  the  point  that  sui^  a  misrepreseatation  made  ia  re* 
gard  to  a  purely  mutual  company,  in  the  capital  stock 
of  which  the  iusored  had  no  interest,  was  not  such  as 
would  amount  to  a  fraud  or  prevent  a  recovery ;  and 
the  Conrt  gave  a  binding  instruction  to  find  for  the  de- 
fondant: 

BMf  that  the  iustruotion  was  i^rrect ;  it  would 
have  been  proper  to  have  submitted  to  the  jury  the  un- 
contradicted evidence  as  to  the  misrepresentation,  had 
it  been  asked  at  that  time,  but  ft  is  too  late  to  complain 
fa  this  Whw  the  case  oomss  to  the  Supreme  Ckmrt. 

Error  to  the  Common  Pleas  of  York  County. 
Assumpsit,  by  the  New  Era  Li£s  Assoeiation 


of  1876,  for  the  use  of  J.  M.  Wiestling,  receiver, 
against  Mary  Weigle. 

The  facts  are  fully  set  out  in  the  following 
charge  to  the  jury : — 

"  This  suit,  which  you  are  empanelled  to  try, 
is  an  action  brought  by  the  New  Era  Life  Asso- 
ciation of  1876,  against  Mary  Weigle,  the  defend- 
attt,  to  recover  from  the  said  Mary  Weigle  the 
amounts  of  five  assessments  that  were  made  on  a 
policy  of  insurance  in  this  company,  held  hy  her, 
to  pay  death  losses  which  occurred  during  the 
currency  of  her  policy.  It  seems,  from  the  papers 
offered  in  evidence,  that  on  the  4th  day  of  No- 
vember, 1878,  Mary  Weigle,  the  applicant,  signed 
an  application  to  become  a  member  of  the  New 
Era  Life  Association,  the  plaintiff  in  this  case, 
that  is,  to  have  a  policy  issued  to  her  for  the  sum 
of  three  thousand  dollars.  That  application  was 
presented  to  the  company  on  the  5th  day  of  No- 
vember, 1878,  on  which  date  the  application  was 
approved,  and  the  policy  which  I  hold  in  my 
hand,  bearing  date  the  5th  day  of  November, 
1878,  was  delivered  to  Mary  Weigle. 

^<  Now,  the  contract  existing  between  this  asso- 
ciation and  Mary  Weigle  is  evidenced  by  these 
two  papers,  without  any  regard  to  any  previous 
bargaining  that  took  place  between  them.  The 
bai^n  between  them  as^med  the  final  shape  in 
which  it  is  presented  to  this  Court  and  jury  in 
these  two  papers,  and  these  two  papers  are  the 
oontraot  between  these  parties,  and  by  the  accept* 
ance  of  this  policy  Mrs.  Weigle  bound  herselt'  to 
a  fulfilment  of  and  a  compliance  with  the  cove- 
nants contained  in  it,  and  a  portion  of  that  policy 
I  will  read  to  you : — 

**  *  This  indenture  wjtnesseth  that  Mary  Weigle,  of 
York,  county  of  York,  State  of  Pennsylvania^  has  made 
application  for  membership  in  this  association,  appli- 
oatien  No.  70,  dated  the  4th  day  of  November,  1878, 
and  has  paid  into  the  treasury  the  sum  of  thirty  dol- 
lars, and  covenanted  and  agreed  to  pay  to  said  associa- 
tion further  the  sum  of  nine  dollars  on  the  5th  day  of 
November  of  each  and  every  year,  oommenoing  on  the 
Gih  day  of  Norembelr,  1879,  and  continuing  so  long  as 
the  said  Mary  Weigle  shall  live,  and  further  cove- 
nanted and  agreed  to  pay  this  association  from  time  to 
time  such  mortuary  assessments  as  may  be  required  to 
liquidate  all  bona  fide  benefit  claims  accruing  to  mem- 
bers of  said  assosiatiott,  and  these  sums  must  be  paid 
hi  aooordance  with  the  oovenants  aforesaid,  and  are 
payable  within  thirty  di^s  after  notice.' 

^<  And  then  the  policy  goes  on  to  covenant  on 
behalf  of  the  New  Era  Life  Association  for  the 
payment  of  a  sum  of  money  not  exceeding  three 
thousand  dollars  in  case  of  her  death. 

<«  Now,  duHug  the  pendency  of  that  policy,  as 
has  been  shown  to  you  by  a  numl>er  of  the  books 
of  the  asBoektion,  atoessments  were  made  to  pay 
deatfa4oBses.  This  polksy' became  forfeited  in  the 
month  df  June,  1882,  by  reason  of  the  failure  Ui 
pay  assessment  No.  12. 

*f  It  seems  te  have  been  the  first  assesftmenl 
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that  Mrs.  Weigle  declined  or  refuted  to  pay,  and 
six  days  after  ber,  refusal  to  pay  iha$  ataestmeni 
the  policy  becaaie  forfeited  by  reason  of  ber  re- 
fusal. Tbe  forfeiture  of  the  policy,  however,  left 
ber  liable  to  pay  assessoieDts  which  had  been 
properly  and  legally  levied  to  neet  the  dealb^ 
losses  that  occurred  during  tbe  time  her 
policy  was  in  force,  and  from  the  hooks  of  4he 
association,  and  by  parol  evidence^  it  has  been 
shown  to  you  that  assesMBent  No.  12  was  levied 
on  tbe  10th  of  January,  1882,  and  assessment 
No.  16  on  tbe  21st  of  April,  1884,  and  assess* 
Bient  No.  17  on  the  2d  of  March,  1885,  and  aa* 
8es8mentNo.l8ontbe29thofMayrl885.  It  is  a 
part  and  condition  of  this  contract  that  this  comF* 
pany  shall  mail  to  each  of  its  policy*holde»rs  a 
notice  of  the  amount  of  the  assessment  which 
they  claim  that  he  or  she  shall  pay ;  and  the 
plaintiff  in  this  case  has  failed  to  show  by  any 
competent  legal  evidence  that  a  notice  of  etther 
as8essmei)t  No.  12,  assessment  No.  14,  or  assess- 
ment No.  16,  was  naailed  to  Mrs.  Weigle.  They 
have  offered  competent  legal  evidence  from  which 
you  might  infer  that  a  notice  of  assessment  No. 
17,  and  of  assessment  No.  18  were  mailed  to  her. 

*'  But,  in  the  view  that. I  ha%'e  taken  of  the 
kw  of  this  case,  it  is  not  material  whether  those 
notices  were  mailed  to  her  or  not,  and  it  is  en-* 
tirely  immaterial  whether  those  noticea  were  re^ 
eeived  by  her  or  not  to  maintain  asufficievt 
defence  in  the  case  against  the  payment  d'  those 
assessments,  and  the  company  have  only  estab- 
lished a  liability  on  her  part  to  pay  the  last  two 
that  1  have  mentioned  to  you. 

^^  Tlie  defence  on  her  part  against  tbe  payment 
of  those  assessments  is,  in  e^Sect,  that  she  was  in- 
duced to  sign  this  application  and  become  a  mem- 
ber of  this  organization  by  certain  false  and 
fraudulent  misrepresentations  of  tbe  condition 
and  character  of  the  company,  made  to  her  by 
the  company's  agent  at  the  time  that  he  secured 
her  signature  to  tbe  application.  .   . 

'*  She  has  testified,  and  J.  Leonard  Kable,  a 
witness  called  on  ber  behalf,  has  testified,  that  at 
and  before  the  time  that  she  signed  this  applica- 
tion, it  was  represented  to  her  by  one  Eneas 
Smith,  the  then  agent  of  the  company,  that  the 
New  Era  Life  Association  had  a  paid-up  capital 
of  fifty  thousand  dollars,  and  she  has  sworn  that 
she  would  not  have  signed  that  application  ex- 
cept for  that  inducement.  There  is  no  evidence 
in  the  case  to  oontradiot  her  testimony.  J.  L. 
Kable  has  testified  also  to  the  same  lepresenta- 
tions  that  were  made  to  hart  and  that  she  says 
were  made  to  her« 

*^  Now,  if  you  believe  her  teslimoay,  iM»d  there 
is  nothing  in  tbe  case  to  eonkadiet  it,  it  atands 
uncontradicted,  than  she.  Wf^s  indneed  by  false 
and  fraud lUent  representations  to  become  a  «iem- 
ber  of  this  sQfl^».fopr  .PiSi  Us^m^MH  officer  of 


tbe  company,  and  a  director,  has  testified  that 
while  the  company  had  a  capital  stock  of  fiffy 
thousand  dollars,  it  waa  not  nearly  ail  paid  np  at 
the  time  that  this  application  for  insMrance  was 
made,  and  I  tell  you  that  the  representadaiia 
which  she  says  were,  made  to  ber  and  induced 
her  to  sign  the  contract  are  material,  and  thi^  if 
they  were  the  indncementa,  that  woeld  avoid  any 
liability  on  her  part  to  comply  with  the  contract 
that  she  Entered  into,  and  she  is  not  liable  to  pay 
the  receiver  of  the  association  the  assessments 
Nos.  17  and  18,  which  she  wouhl  otherwise  be 
liable  to  pay,  [and  therelbre,  on  the  case  as  It 
stands,  your  verdict  will  be  for  the  defendant.] 

'*  Points  have  been  presented  to  me  embodying 
the  views  of  the  law  entertained  in  this  case  by 
the  plaintiff  and  the  defeodast  respectively,  and  I 
liave  been  requested  to  chai^  yeu  in  regard  to 
them,  and  1  will  read  tbem  to  you,  and  give  you 
my  answer.  Tbe  plaintiff  has  requested  me  to 
charge  the  jury  as  fbUows  ^-^ 

^<  (1 ).  It  appearing  by  the  mwontnidicted  tem^ 
timeny  in  the  case  that  the  representation  which 
is  set  upas  a  bar  to  the  recovery  was  immaterial, 
and  in  no  wise  affected  the  Anancial  standing  of 
the  company  at  the  time  H  was  made,  it  waa  not 
such  a  representation  as  would  amount  to  fraud, 
or  as  to  prevent  a  recovery,  and  the  Court  is  re* 
quested  to  so  instruct  the  JU17  as  a  matter  of 
kw. 

<*  I  answer,  that  this  point  is  not  correct.'* 
(First  assignment  of  error.) 

«« Defendant's  point :  (1)  The  Court  is  respeet- 
fally  requested  to  charge  the  jury  on  behalf  of 
the  defendant,  and  to  file  its  charge  in  writing, 
that  if  the  jury  belieye  from  the  evidence  that 
the  defendant  was  induced  by  Eneas  Smith,  its 
agent,  to  sign  the  application  for  insurance  in 
this  case,  by  representing  to  her  that  said  com- 
pany was  a  first-class  company,  financially,  hair- 
ing a  paid-up  capital  of  fifty  thousand  dollars, 
and  that  said  representations  were  false,  it  was 
such  a  fraud  on  the  part  of  smd  company *a  agent 
as  affected  the  plaintiff's  claim  in  this  suit,  and 
the  verdict  must  be  for  the  defendant. 

^'  I  say  that  this  point  of  the  defendant  is  cor- 
rect."   (Second  assignment  of  error.) 

Verdict  for  delen&nt,  and  judgment  thereoD. 
Plaintiff  took  this  writ,  specifying  for  evror  1  and 
2,  the  answers  to  the  points,  and  3,  that  tbe 
Coun  erred  in  giving  binding  instructions  to  find 
for  tbe  defendant. 

£.  D.  ZUghr  {Eok«H  8n§dgrmts,  F^nk 
€Uim^  and  /.  R.  Stra^»knit^  with  him),  for 
plaintiff  in  error. 

The  capital  stock  of  this  motoal  oompiiuy 
coold  not  in  any  event  be  nqiiifod  to  reapmid 
ibr  iossca  upon  mmtoal  polleios. 

Beitsinger  v.  New  Eri  Lftt  Aiij*fi,  1(  WmfitLT 
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From  the  pUntiflTs  Btandpmit,  as  indicated 
bj  his  first  pointy  the  question  ok'  materialit^r^  as 
applied  to  the  special  case  then  tiying,  was  a 
qaeetion  of  laWf  and  if  this  point  had  been 
affirmed  there  wonld  hove  been  nothing  for  the 
jmy  to  pass  npon^  bat  when  the  Court  refnsed 
thia  point  withont  qualification ^  then  the  entire 
defence  was  resolved  into  a  qoeation  of  fact  which 
was  for  the  jury  alone. 

Henry  X.  Fiiher  {A.  N.  GrMn  with  him),  for 
defendant  in  error. 

The  company  having  aoeepted,  the  peCcy  is 
affected  with  any  frand  on  the  part  of  the  person 
obtaining  it. 

Jones  V.  BMg.  Ass^a,  IS  Norrto,  216« 
Himdorff  v.  Wiokenhsm,  13  Smith,  87. 

There  was  nothing  for  a  jury  to  pass  upon. 
There  was  no  denial  of  the  misrepresentation. 

October  7,  1889.  Thb  Court.  The  rights 
and  obligations  of  insnrer  and  insured  are  recip- 
rocal. Each  is  bound  to  deal  fairly  and  honestly 
with  the  other  in  the  procmvment  of  the  contract 
for  insurance,  and  any  concealment  or  misrofM^ 
sentation  material  to  the  risk  on  either  side  may 
properly  be  ni;ged  as  ground  of  relief  from  the 
contract  thus  nnfiuriy  and  fraudulently  obtained. 
The  application  and  policy  now  bdbre  us  bristle 
with  the  requirements  laid  upon  the  applicant. 
A  fiill  disclosure  of  every  circumstance  material 
to  the  rislc  is  required  in  writing,  and  an  express 
covenant  that  all  the  statements  so  made  are  true 
is  added,  which  contains  among  many  other  pro- 
visions the  following  2  ^^  I  hereby  covenant  and 
i^gree  that  the  above  answers  are  true;  that  a 
misstatement  or  coneealment  of  any  &ct  touching 
my  health  or  material  to  the  question  of  longev- 
ity,*' etc.,  shall  render  the  policy  nail  and  void. 
The  other  side  of  the  negotiations,  the  misstate- 
ments and  concealments  of  fiicts  '*  touching  the 
health  or  material  to  the  longevity"  of  the  insnr- 
anee  company  are  not  provided  for.  There  is  no 
express  covenant  that  the  representations  of  the 
experienced  and  persuasive  solicitor  shall  be  true. 
The  insured  is  largdy  at  his  mercy,  for  he  has 
ordinarily  no  other  means  of  information  in  r^ard 
to  the  company,  the  contiact,  and  its  value  to 
himself  or  bis  fionily,  than  that  which  the  in- 
terested agent  affords  him*  He  represents  the 
company  in  the .  negotiations  and  his  statements 
are  as  material  to  the  validity  of  the  contra^  as 
are  those  of  the  insured.  Fraud  and  falsehood 
on  either  side,  which  induce  the  making  of  the 
contract,  afford  a  groond  of  relief  to  the  injured 
party  whether  such  party  be  insurer  or  insured. 
In  the  case  new  before  us  the  parties  to  the  con- 
traot  are  an  insurance  oompany  without  eapind, 
a  mere  shell,  and  a  woman  desntNiB  to  make  some 
provision  for  bee  only  son. 

The  representative  of  the  compaajr  persuades 


her,  as  she  testifies,  to  take  a  poHcy  upon  her  life 
on  the  mutual  side  of  the  company  by  telling  her 
that  it  was  in  good  financial  standing  in  the  biis- 
iness  worid  and  *  had  a  paid  up  capital  of  fifty 
thousand  dollars.  This  paid  op  capital  she  was 
made  to  understand  would  in  some  way  provide 
fcfi  the  mortuary  assessment  to  be  made  on  the 
holders  of  policies  on  the  mutual  plan,  so  that 
after  the  payment  of  her  premium  and  first  year's 
dues  amounting  together  to  thirty«nine  dollars 
she  would  have  little  or  nothing  to  pay.  Neither 
the  agent  nor  any  one  else  contradicts  her  in  the 
statement  of  the  representations  made  to  her  but 
she  is  sustained  by  her  employer  who  testifies  that 
he  heard  the  assurance  of  the  agent  made  to 
her  more  than  once  that  t^e  company  was  in  good 
standing  and  had  a  paid  up  capital  of  fifty  thousand 
dollars. 

Two  questions  are  now  raised  by  the  plaintiff 
in  error :— . 

First :  Did  the  representations  relied  on  relate 
to  a  material  subject  ?  Next,  did  the  Court  err 
th  not  sending  the  case  to  the  jury  ? 

We  agree  with  the  learned  Judge  of  the  Court 
below  t^t  solvency  of  the  company  proposing  to 
insure  was  a  consideratioa  material  to  the  insured, 
and  that  a  misrepresentation  upon  that  subject 
by  the  agent  which  induced  the  applicant  to  pay 
her  money  to  a  worthless  company  for  a  policy 
thtet  did  not  insure,  was  a  fraud  which  rendered 
the  contract  voidable  by  h^.  If  Mrs.  Weigle 
had  understood  that  the  company  was  without 
capital,  without  financial  standing,  and  without 
ability  to  meet  its  contracts,  she  would  not  have 
[^id  her  money  for  a  policy  in  it ;  but  her  action 
was  induced  as  she  states  by  the  representations 
made  by  the  agent  and  believed  by  her  in  regard 
to  the  paid-up  capital  and  financial  standing  of 
the  company.  The  representations  related  to  a 
material  subject,  and  were  a  material  part  of  the 
cotitract.  (Fire  Ins.  Co.  t^.  Humble,  100  Pa. 
495.) 

But  ought  not  this  unoontradicted  testimony  to 
have  been  submitted  to  the  jury?  If  this  had 
been  asked  in  the  Court  below,  it  would  have  been 
proper  to  submit  the  question  of  credibility  to  the 
jury,  but  it  does  not  appear  to  have  been  asked. 
If  not  asked  there,  it  cannot  be  complained  of 
here.  The  point  submited  to  the  Court  by  the 
plaintiff  below  shows  that  the  reliance  of  counsel 
rested  on  the  question  of  the  materiality  of  the 
representations  set  up  rather  than  on  the  credibil- 
ity of  the  witnesses  by  whom  they  were  proved. 
Ilie  point  is  as  follows  s— « 

*^  It  appearing  by  the  uncontradicted  testimony 
in  the  cuse  that  the  representation  which  is  set 
up  as  a  bar  to  the  reeovery  is  immaterial  and  in 
no  wise  a£R$cted  the  financial  standing  of  the  com* 
pany  «t  the  time  it  was  made  it  was  not  such  a 
minepresentation  as  would  amount  to  a  fraud  or 
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prevent  recovery^  aad  the  Oouri  n  requested  to  so 
instruct  the  jury  as  a  matter  of  law/'  This  is  in 
effect  a  oonoession  of  the  fact.  The  issue  raised 
is  over  its  materiality  only.  Granting  the  fact 
to  be  as  alleged  by  the  defendant  below  the  point 
asks  a  binding  instruction  that  it  is  kn  immaterial 
one,  and  not  such  '*as  would  amount  to  a  fraud 
or  prevent  recovery.''  It  is  now  too  late  to  com- 
plain that  the  fiMts  should  have  gone  to  the  jury 
for  determination  when  no  such  suggestion  or  re- 
quest was  made  at  ih%  proper  tinie  or  place.  It 
would  be  unfair  to  the  (jourt  and  to  the  defendant 
to  sustain  this  assignment  of  error  upon  this 
record. 

Judgment  affirmed. 

Opinion  by  Williams,  J.         w.  m.  b.,  n*. 


Jan.  '88,  80.  Febniaiy  19,  1880. 

Philadelphia  and  Reading  R.  R.  Co. 
V.  Huber. 

Negligenc0  —  DefsHtre  machinery  —  Employ(^$ 
knowledge  of  defecU^^Bexdenee. 

In  an  action  ioteocrmt  damagss  for  the  death  of  an 
employ^  of  a  railroad  oompanj  ooeaskmed  by  rMSMi 
of  a  defeotive  brake,  where  the  evidence  shows  that 
the  employ^  had  but  two  or  three  miuutes  to  ancouple 
cars  and  then  apply  the  brake,  and  there  is  uo  testi- 
mony that  he  had  ever  seen  the  brake  before,  he  can- 
not be  held  guilty  of  contributory  ne^igenoe.  It 
wonld  be  subjecting  him  to  a  too  rigid  measmre  of  re- 
BpoDsibiUty  to  say,  as  a  matter  of  law,  that  in  so  yery 
short  an  InterTal,  and  with  his  attention  necessarily 
given  to  the  uncoupling  of  the  oars  and  also  to  the 
regulation  of  their  movement,  he  was  bonpd  to  ac- 
qnire  a  knowledge  of  the  defect  in  the  brake  and  to 
abstain  frcmx  its  use* 

Where  the  OTldence  of  one  witness  shows  that  when 
defendant  was  last  seen,  before  the  accident,  he  was 
pulling  on  the  defective  brake,  and  other  witnesses 
testify  that  they  saw  him  standing  on  the  end  of  the 
car  where  the  brake  was,  it  is  enoagh  to  carry  the  case 
to  the  Jnry,  and  to  snstain  a  verdict  for  the  plaintiff. 

Where  there  is  testimony  that  the  railroad  company 
enforced  a  daily  inspection  of  cars  at  the  place  of  the 
accident,  and  if  this  had  been  through  the  defect  in 
the  brake  woald  have  been  discovered,  and  there  Is  no 
evidence  that  the  deceased  ever  saw  or  handled  the 
brake  until  the  time  of  the  accident,  it  would  not  be 
proper  to  visit  him  with  the  consequences  of  a  knowl- 
edge of  the  defect  and  a  voluntary  use  of  the  brake 
notwithstanding  such  knowledge. 

Error  to  the  Common  Pleas  of  SehnyHLill 
County. 

Case,  by  Sarah  Huber,  in  her  own  right  and 
as  next  friend  of  her  minor  child,  Maria  Edna 
Huber,  against  the  Philadelphia  and*  Reading  R. 
B.  Co.,  to  recover  damages  for  the  death  of 


Frederick  A.  Huber,  husband  of  said  8arali  Heber 
and  father  of  the  said  Maria  Edna  Huber. 

The  facts  necessanr  to  an  understanding  of  the 
^ase  appear  intfae  fbUowing  portion  of  the  charge 
to  the  jury  by  Grbbn,  J.,  and  the  opinion  of  the 
Supreme  Court,  infra. 

*^  This  is  an  action  broaght  against  the  Pbila- 
delphia  and  Beading  R.  B.  Co.  for  the  porpoae 
of  recovering  damages  by  reason  of  the  loss  of  a 
nmn^B  life  open  an  lillegatlon  that  this  loss  of  life 
was  occasioned  by  the  negligence  of  the  eom- 
pany^  and  that  is  the  question  to  be  tried  before 
you.  There  are  not  a  great  many  disputed  facts 
in  the  case ;  the  testimony  of  a  large  number  of 
witnesses  has  been  taken,  but  there  are  very  few 
discrepancies  or  contradictions  in  the  testimony. 
The  facts  in  the  case  In  the  main  appear  to  be 
that  FVederidc  A.  Huber  was  in  the  em|^<^  of 
the  Pliiladelphia  and  Reading  B.  B.  Co.  fbr  a 
period  of  abcmt  nine  yeab  altogether,  but  for  a 
period  of  about  fbur  years^in  the  capacity  of  brake- 
man;  that  when  he  lost  his  life,  on  the  dd  of 
April,  1884,  he  was  aetii^  as  a  brakeman  open 
what  iS'  called  the  shifting  crew  of  the  engine 
used  at  the  weigh^scales  at  Pinegrove,  wbere  tliey 
weigh  the  card,  and,  1  presume,  make  up  the 
trains.  The  fkot  of  his  having  ioat  his  life,  and 
the  main  facts  as  to  the  manner  in  which  he  lost 
bis  life,  are  entirely  oneontmdicted. 

<<  It  appears  that  he  was^  engaged  at  the  time 
in  braking  cars  fsr  the  purpose  of  having  them 
pot  upon  the  weigh-ecaMs  in  order  to  be  weighed. 
There  was  a  train  of  tbree  cars — ^that  is,  two 
double  or  eight-wheel  cars,  as  they  are  called, 
and  one  foor-wbeeled  car  in  the  train.  The  foor- 
wheeled  car  was  in  front  and  there  wasa  brake- 
man  to  that  car.  He  himself  got  on  the  train 
in  between  the  four-wheeled  car  and  the  eigfat> 
wheeled  c«Hr,  and  either  soon  afW  he  got  on,  or 
at  the  time  he  got  on,  uncoupled  the  care.  There 
were  also  two  brakemen  upon  the  car  in  the  rear. 
The  train  wa«  moved  by  an  engine  upon  a  side 
track  by  means  of  a  rope  attached  from  ^e  engine 
to  the  rear  car.  The  purpose  was  to  weigh  ^e 
fbfir«#heeled  car  first.  The  w4iole  train  was 
moved  towards  the  weigh-sca1e,and  tlien  it  became 
necessary  to  brake,  or  to  stop,  ot^  at  least,  to  re- 
tard the  motion  of  the  two  rear  cars,  in  order 
that  the  front  car  might  go  upon  the  scalee  and 
be  wt^ighed  separately.  After  the  front  car  had 
been  detached  and  bad  gene  on  toward  die  weigh- 
scales,  tlien  Frederick  Huber  was  left  upon  the 
front  end  of  the  front  ear  of  the  two  remaining 
cars.  Whilst  in  that  position  it  is  dalmed  that 
it  be<»me  bis  duty  to  brake  the  car ;  that  In  bimk- 
ing  the  car  the  brake,  on  account  of  ita  impeifect, 
defective  chairacter,  slipped,  and  that  thie  oeca- 
-sloned  a  ftdl  of  this  man  from  the  car  whilst  the 
cars  were  in  considerable  motion;  that  he  fe}! 
down  in.fVont.of  the  oar)  that  he  en4onvored  to 
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get  away  so  as  to  esoape  dangert  but  tbat  it  was 
impossible  for  him  to  do  so*  and  then.tbe  front 
wheel  passed  over  his  body>  or  the  two  wheels  of 
the  front  truck  passed  over  his  bodj^  almost  sever- 
ing his  body  in  two.  The  carSf  or  at  least  the 
front  truck  was  thrown  from  the  tntek^  and  the 
third  wheel  of  the  oar  rested  upon  his  body,  Ot' 
course,  from  the  nature  of  this  accident,  death  was 
almost  instantaneous.  The  body  was  taken  out 
and  he  breathed  perhaps  a  few  minutes  and  then 
died.  The  question  arising  in  this  case  is  whether 
this  defendant  is  liable  in  damages  for  this  loss  of 
life." 

The  defendant  submitted,  inter  ali€i,  the  fol- 
lowing points  i-^ 

(2)  If  the  brake  was  in  a  defective  condition 
from  an  external,  apparent  fault,  one  that  could 
be  seen  hy  the  eye,  produced  by  time  and  use, 
not  brought  to  the  knowledge  of  the  railroad  oom- 
pany,  the  defendant,  the  railroad  company,  would 
not  be  guilty  of  negligence.  Aiuu^r.  This  point 
we  decline  to  aiirm.  We  think  .the  defendant 
was  bound  to  exercise  reasonable  care  in  making 
repairs,  so  as  to  keep  it  in  suitable  oonditioo^and 
80  as  to  ascertain  whether  the  same  remained  in 
suitable  condition.     (First  assignment  of  error.) 

(4)  There  is  no  direct  or  competent  evidence 
that  the  defective  conditio^  of  the  brake  was  the 
cause  of  the  deceased^  Frederick^  Huber,  fall- 
ing from  the  car,  and  therefore  the  plaintifis  can- 
not recover.  Jbuwerm  This  we  refer  to  the.  jury 
as  a  matter  of  fact,  and  decline  to  affirm  the 
point.    (Second  assignment  of  error*) 

(5)  The  evidence  in .  the  case  is  abundant, 
boUi  by  the  witnesses  for  the  pluntifis  and  the 
defendant,  and  is  uncontradicted,  that  the  de- 
ceased, Frederick  A*  Huber,  had  means  to  know 
that  the  brake  on  the  car  was  in  an  unsafe  condi- 
tion to  use,  and  his  using  it  with  that  knowledge 
was  contributory  neglig^ce,  and  although  the 
jury  believe  that  the  defendant  did  know  or  ought 
to  have  known  that  the  brake  was.  in  an  unMife 
condition^  and  continued  it  on  the  car,  the  plain- 
tifis  cannot  recover.  An$tter.  This  we  rffer  to 
the  jury  aa  a  matter  of  fact.  If  the  deceased 
used  the  brake,  knowing  it  was  in  an  unsafe  and 
dangerous  condition,  he  took  the  risk  and  cannot 
recover.     (Third  assignment  of  error.) 

(7)  That  under  all  the  evidence  in  this  case 
the  plaintiffs  cannot  recover.  An$wer,  This 
point  we  decline  to  affirm,  but  leave  the  matter  to 
be  ascertained  by  you  under  the  law  as  we  have 
laid  it  down  to  you,  and  under  the  evidence  in 
the  case.  We  submit  the  case  to  yon  without 
further  remark.     (Fourth  assignment  of  error.) 

Verdict  for  plaintiffs  for  $4000  and  judgment 
thereon,  whereupon*  defendant  took  this  writ, 
assigning  for  error  the  answers  to  the  above 
points. 


«A>An  F,  WhaUn  and  Janu*  Mlis^  for  plaintiff 
in  error. 
J).  C.  JSenninfff  for  defendants  in  error.    . 

October  7, 1889.  The  Court.  If  there  had 
been  proof  on  the  trial  that  Huber  was  acquainted 
witli  the  condition  of  the  brake  on  the  car  upon 
which  the  accident  occurred,  by  having  been  on 
it  and  used  the  brake  at  times  prior  to  the  acci- 
dent, it  would  not  have  been  possible  to  sustain 
the  verdict.  All  of  the  witnesses,  and  almost  the 
whole  of  them  vere  witnesses  for  the  plaintiff, 
who  testified  in  regard  to  the  brake,  said  it  was 
-manifestly  defective  and  several  of  them  said  it 
was  unsafe  and  dangerous  to  use  it. , 

They  also  said  the  defect  could  be  seen  at  once 
upon  looking  at  it  from  above  or  attempting  to 
handle  it,  and  any  brakeman  wtio  was  certainly 
acquainted  with  it  pr  had  had  sufficient  opportu- 
nity to  become  acquainted  with  it,  and  then  used 
it  would  have  been  guilty  of  contributory  negli- 
genoQ  if  an  injury  had  resulted  from  its  u^e.  But 
in  this  case  there  is  no  evidence  showing  that 
Huber  had  ever  seen  the  car  or  the  brake  before 
the  time  of  the  accident,  and  whatever  knowledge 
he  had  of  it  must  have  been  acquired  during  the 
brief  period  he  was  on  the  car  before  he  fell  off. 
It  was  his  duty  to  brake  cars  at  this  particular 
place  and  hundred  of  cars,  were  brought  there 
^very  day  for  inspection  and  weighing. 

The  whole,  time  occupied  in  shifting  a  car  op 
the  scales  was  very  short  indeed  and  the  brake- 
man  was  obliged  to  be  actively  engaged  from  the 
moment  ha  boarded  the  car  until  it  was  weighed. 
In  this  particular  instance  the  deceased  was  en- 
gaged in  braking  a  little  train  consisting  of  one 
single  and  two  double  cars  loaded  with  coal.  He 
was  on  the  front  of  the  first  double  car,  the  single 
car  being  ahead. .  He  had  uncoupled  the  single 
car  and,  as  the  testimony  indicates,  had  hold  of 
the  brake  at  the  front  end  of  the  car.  he  was  on. 
In  this  situation  he  fell  and  was  run  over  by  the 
t«p  and  killed.  No  one  saw  him  in  the  act  of 
falling  but  he  was  at  his  post  and  had  one  arm 
around  the  lever,  and  was  holding  or  working 
the  brake,  the  moment  before  he  fell.  He  was 
seen  in  that  attitude  at  that  time. 

The  whole  time  from  the  commencement  of  the 
movement  of  the  cars  towards  the  scales  to  the 
occurrence  of  the  accident  was  but  two  or  thr^e 
minutes,  and  in  that  very  brief  space,  and  whilst 
engaged  with  the  uncoupling  of  the  cars  and  their 
movement,  he  had  to  become  acquainted  with  the 
brake  and  either  use  it  or  abstain  from  using  it 
because  of  its  unsafe  condition.  There  was  evi- 
dence that  it  could  be  used  with  safety  if  only  a 
moderate  application  of  the  brake  was  made,  but 
that  the  lever  by  irhich  the  brake  was  worked 
had  a  tendency  to  slip  up  off  of  the  shafi*  if  a  strong 
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preesore  of  the  brakes  on  the  car  wheels  was  re* 
qoired.  We  think  it  would  be  subjecting  the 
brakeman  to  a  too  rigid  mensure  of  responsibilitj 
to  say,  as  a  matter  H  law  that,  in  so  very  short 
an  interval,  and  with  his  attention  neoessarilj 
given  to  the  uncoupling  of  the  cars,  and  also  to 
the  regulation  of  their  movement,  he  was  bound 
to  acquire  a  knowledge  of  the  defect  in  the  brake 
and  to  abstain  from  its  use.  The  defect  consisted 
of  a  too  large  opening  in  the  lever  for  the  head  of 
the  brake  shaft  to  enter,  so  that  the  lever  would 
slip  without  holding  the  shaft  when  a  hard  pres- 
sure was  applied.  There  was  evidence  that  the 
shaft  could  be  held  if  only  a  moderate  pressure 
was  applied.  The  learned  Court  below  very 
fairly  and  correctly  left  it  to  the  jury  to  say 
whether  the  deceased  knew  of  the  unsafe  condi- 
tion  of  the  brake,  and  used  it  notwithstanding 
such  knowledge,  and  charged  them  that  if  he  did, 
there  could  be  no  recovery.  While  the  evidence 
is  without  contradiction  that  the  brake  was  de- 
tective, and  the  defect  could  be  discovered  as 
soon  as  an  attempt  was  made  to  use  it,  jret  con- 
sidering the  exceedingly  limited  opportunity 
which  the  brakeman  had  of  becoming  acquainted 
with  it,  it  was  proper  to  leave  that  question  to 
the  jury  fbr  decision.  It  is  entirely  possible  and 
is  consistent  with  the  testimony,  that  the  first 
pressure  applied  was  moderate  and  that  it  was 
only  when  this  was  increased  that  the  dangerous 
character  of  the  defect  became  manifest,  but  that 
at  the  same  instant  the  lever  slipped  and  the 
brakeman  lost  bis  h<^d  and  fell. 

The  only  other  serious  question  in  the  cause 
was  whether  there  was  sufficient  testimony  to 
leave  to  the  jury  the  question  whether  the  de- 
ceased fell  from  the  car  in  consequence  of  the  de- 
fect in  the  brake.  There  is  not  direct  and  posi- 
tive testimony  to  this  effect.  No  person  saw 
him  fall  while  in  the  act  of  handling  the  brake, 
but  that  might  be  because  no  person  saw  the 
actual  falling.  But  the  evidence  of  at  least  one 
witness,  Zimmerman,  proved  that  he  was  seen 
with  one  arm  around  the  brake-lever,  and  was 
pulling  on  the  brake,  immediately  before  he  fell. 
Other  witnesses  saw  him  standing  on  the  end  of 
the  car  where  the  brake  was,  also  just  before  the 
accident,  but  do  not  speak  of  seeing  him  have 
hold  of  the  brake.  We  think  the  testimony  of 
Zimmerman  was  enough  to  carry  the  case  to  the 
jury  and  to  sustain  the  verdict.  The  testimony 
of  the  other  witnesses  who  saw  the  deceased  at 
his  post  immediat^y  before  he  fell  is  corroborative 
in  its  character,  and  as  several  of  them  describe 
how  a  fall  might  very  easily  result  from  the  slip- 
ping of  the  lever  in  the  eflbrt  to  work  the  brake, 
it  is  scarcely  permissible  for  a  Court  to  say  that 
a  jury  might  not  infer  that  the  accident  occurred 
in  that  way. 


Nor  can  it  be  said  that  this  was  a  case  in 
which  the  employ^  was  better  acquainted  with 
the  defect  than  the  employer  and  should  have 
given  information  of  it  and  abstained  from  using 
it.  The  evidence  fails  entirely  to  show  sueh  a 
state  of  facts.  If  it  had  shown  them  we  would 
not  hesitate  to  apply  the  rule  of  contributory 
negligence*  But  here  the  testimony  was  very 
abundant  that  the  company  enforced  a  system  of 
daily  inspection  of  all  cars  at  the  place  of  this 
accident,  and  if  this  had  been  thorough,  the  de- 
fect in  this  brake  should  havd  been  discovered. 
As  to  the  deceased  there  is  no  evidence  that  he 
ever  handled,  or  ever  saw  this  brake  until  he 
attempted  to  use  it  on  this  occasion.  In  such 
circumstances  it  would  not  be  proper  to  visit  him 
with  the  consequences  of  a  knowledge  of  the 
defect  and  a  voluntary  use  of  the  brake  notwith- 
standing such  knowledge.  The  question  ef 
Huberts  knowledge  of  the  condition  <k  the  brake 
and  of  the  manner  in  which  he  used  it,  whether 
negligently  or  otherwise,  was  very  carefully  and 
correctly  left  to  the  jury,  and  by  the  verdict  it 
has  been  found  that  he  was  not  negligent.  We 
cannot  say  from  a  reading  of  all  the  testimony 
that  it  so  conclusively  appears  he  was  negli^nt 
as  to  convict  the  Court  of  error  in  submitting 
that  question  to  the  jury.  It  is  one  thing  for  a 
number  of  witnesses  to  say  in  Court,  with  the 
brake  before  them  and  ample  opportunity  to  ex- 
amine the  condition  of  the  lever  at  the  place 
where  the  shaft  entered  it,  that  the  opening 
for  the  shaft  in  the  lever  was  too  large,  and 
that  the  lever  might  slip  off  the  shaft  when  it 
was  used  to  apply  the  brakes,  but  it  is  quite  a 
different  thing  for  a  brakeman  who  jumps  on  the 
car  which  is  immediately  started  to  be  shifted, 
who  must  at  once  uncouple  the  car  in  front  of 
him  and  then  regulate  the  movement  of  the  car 
he  is  on  by  applying  the  brakes,  to  stop  to  exam- 
ine the  condition  of  the  machinery  of  the  brake 
before  he  uses  it  without  his  attention  being 
called  to  any  defect.  In  point  of  fact  the  car 
had  almost  reached  its  destination  on  the  scales 
when  Huber  fell  off.  So  that  it  would  seem  he 
did  use  the  brake  successfully  for  much  the 
largest  part- of  the  distance.  It  is  not  for  a  Court 
to  say  as  matter  of  law  in  such  circumstances 
that  the  brakeman  was  necessarily  guilty  of  m^- 
ligenoe  in  not  discovering  the  defect  in  the 
machinery  of  the  brake  and  ceasing  lo  use  it. 
That  was  the  proper  function  of  the  jury* 

Judgment  idfirmed. 

Opinion  by  Gbbbn,  J.  h.  s.  p.  k» 
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g)upwnt£  Court 


Julj  '88, 151.  Murok  27, 1888. 

Brownfield  ▼•  Hughes. 

Master  and  Brnva/Kt-^Bitk  of  emplofmeni^^  When 
and  when  not  neeumed  hy  an  employk 

While  aa  »  gemaoal  rale  an  enpkj^  wbo  oooifniiea 
to  me  a  maohine  which  he  Icnows  to  he  dangeroos 
takes  upon  himself  the  risk  of  any  aooident  that  maj 
result  therefrom,  jet  this  rule  Is  inapplicable  in  a 
case  where  the  risk  was  not  sooh  as  to  threaten  imme- 
diate injmy,  and  tha  emploj6  had  aotiied  his  em- 
plojer  that  the  maohine  was  defeotire,  aod  relying 
upon  his  employer's  promise  to  remedy  it,  had  con 
tinned  in  his  employment  and  had  received  an  injury 
without  fault  of  his  own. 

In  an  action  hy  an  employ^  against  his  employer  to 
recover  damages  for  personal  injuries,  the  employ^  tes- 
tified that  he  ran  defendant's  engine ;  that  being  small 
in  stature  this  was  attended  wiUi  danger ;  that  he  so 
informed  defeadaat,  who  premised  to  erect  a  platform 
for  him  to  stand  ai>on;  that  the  platform  was  not 
erected  and  that  he  received  his  injuries  while  reach- 
ing up  to  the  crank- pin  to  test  its  temperature.  Other 
witnesses  testified  as  to  the  necessity  of  the  platform. 
The  defendant  denied  having  promised  to  erect  it  and 
produced  witnesses  who  testified  that  the  engine  had 
been  properly  set  up  and  that  it  would  have  been 
dangerous  to  use  such  a  platform.  Under  this 
evidence : 

Held,  (1)  that  the  employ  was  not  guilty  of  con- 
tributory negligenoe  in  continuing  to  run  the  engine 
without  the  {Satform,  and  (2)  that  the  questions 
whether  the  failure  to  erect  the  platform  had  been  the 
proximate  cause  of  the  injury,  and  whether  the  de- 
fendant had  been  guilty  of  negligenoe  in  not  erecting 
the  platform,  were  properly  submitted  to  the  jury. 

Error  to  the  Oommon  Pkaa  No«  1,  of  Phila- 
delphia Coonty. 

Case  for  personal  injaries,  by  Thomas  Hughes 
against  Robert  L.  Brownfield  and  H.  P.  Lummis, 
tnuling  as  Brownfield  4b  €0.  Sabeequeotly  the 
name  ^  H.  P.  LummtSy  as  party  defendant,  was 
strioken  fh)m  the  record. 

At  the  trial  the  facts  appeared'to  be  as  foUoiws : 
In  the  winter  of  1885-6  the  defendant  erected  a 
&etory  for  the  cleaning  of  peanuts  and  eK»pk>yed 
the  plaintiff  as  engineer.  The  plaintiff  in  run- 
ning  the  engine  was  required  frequently  to  feel 
the  crank-pin  and  other  parts  of  the  engine  to 
tiest  their  temperature.  There  was  a  go^-rail 
aboat  three-and-half  feet  high  erected  at  the  sidei 
of  the  engine  for  the  purpose  of  preventing  per- 


sons coming  in  contact  with  it.  While  feeling 
the  erenk-pin  one  day  when  it  was  at  its  highest 
point  five  feet  from  the  floor,  the  plaintiff's  arm 
stmck  on  the  gnard-rail  throwing  his  band  in 
between  the  crank-pin  and  the  brasses,  and  cut- 
ting off  the  fingers  and  crushing  the  hand.  The 
plaintiff  was  only  five  feet  four  inches  tall  and 
testified  that  the  engine  was  dangerous  for  him 
to  work  at,  by  reason  of  its  height  as  well  in 
respect  to  feeling  the  crank-pin,  as  the  main 
journal,  and  the  other  brasses,  and  that  owing  to 
each  com«e  of  bricks  in  the  foundation  receding, 
he  was  forced  to  lean  over  about  eight  or  nine 
inches  from  the  perpendicular,  and  therefore  had 
not  the  same  control  over  his  movements  as  he 
would  have  had  if  the  engine  had  been  lower 
and  the  foundation  perpendicular.  He  said 
farther,  that  an  engine  such  as  this  one,  should 
be  so  set  up  as  to  bring  the  brasses  about  even 
with  the  body,  and  that  if  he  had  a  platform 
about  eighteen  inches  high,  built  around  the 
engine  for  him  to  stand  on,  it  would  have  brought 
him  up  to  the  required  height  for  taking  the 
temperature  of  the  crank-pin,  and  prevented  his 
arm  from  coming  into  contact  with  the  guard-rail. 
He  further  testified,  that  some  time  before  the 
aocident  happened,  he  called  the  attention  of  de- 
fendant and  his  soperinteodent,  Mr.  Lummis,  to 
the  defects  in  the  construction  of  the  engine,  and 
requested  that  such  a  platform  be  built  for  him 
to  stand  upon  ;  that  both  defendant  and  the  super- 
intendent promised  to  have  the  platform  erected 
if  plaintiff  would  continue  to  run  the  engine. 

The  plaintiff  produced  other  witnesses,  ex- 
perienced engineers,  who  testified  as  to  the  neces- 
sity of  almost  constantly  feeling  the  crank-pin 
and  other  parts  of  the  engine;  that  this  engine 
was  set  too  high  for  safoty  to  a  man  of  plaintifi^s 
height,  and  that  an  engine  should  be  so  built  as  to 
bring  the  brasses  about  id>reast  of  the  engineer's 
body. 

The  defendant  denied  having  promised  to  erect 
such  a  platform,  and  produced  witnesses  who  tes- 
tified that  the  engine  had  been  set  up  properly 
by  competent  mechanics,  and  that  to  put  such  a 
platform  around  it  would  have  rendered  it  dan- 
gerous. 

The  Court  charged  the  jury,  inUr  aUa^  as 
follows  :— 

^^  If  yon  find  that  the  defendants  were  negli- 
gemi  in  not  putting  op  a  platform  for  the  plaintiff, 
and  that,  by  reason  of  their  not  putting  up  that 
platform,  this  accident  feU  npon  him,  then  you 
can  only  find  for  the  plaintiff  upon  finding  the 
fact  that  he  did  call  the  attention  of  the  detend- 
ants  to  that  defect,  and  asked  them  to  repair  it, 
and  that  they  did  not  repair  it,  and  that,  by  rea- 
son of  their  notrdoing  that,  he  lost  the  use  of  his 
right  hand."     (First  assignment  of  error.) 

^'  Tou  will  take  this  case  and  decide  it  accord* 
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ing  as  jou  believe,  under  this  evideace,  to  wbom 
right  and  justice  appertains.  If  the  eonteotioD 
of  the  plaintiff  it  sustained,  in  your  belief,  coq- 
sidering  all  the  evidence,  consideriBg  it  fairly 
upon  one  side  and  the  otber^  and  reviewing  it 
fairly  upon  one  side  and  the  other,  that  this,  in- 
jury fell  upon  him  by  reason  of  the  neglect  of 
the  defendants  to  put  that  i^atform  alongside  of 
that  engine,  after  they  had  been  notifi^  mv) 
called  upon  to  do  it,  and  after,  as  he  says,  they 
promised  to  do  it ;  and  if  that  was  the  direct 
cause  of  the  injury,  as  it  fell  upon  him,  and  it 
was  the  neglect  of  the  defendants  which  caused 
that  injury,  that  would  entitle  him  to  recover  a 
verdict  at  your  hands."  (Second  assign  men  t.of 
error.) 

Defendant  submitted  the  following  points : — 

(1)  If  the  plaintiff  continued  to  run  the  engine 
after  he  considered  it  dangerous  and  suffered  an 
injury  thereby,  he  cannot  now  recover  for  such 
injury. 

(2)  The  continuance  of  the  plaintiff  in  the 
performance  of  his  duties,  as  engineer,  after  be 
deemed  the  engine  unsafe,  was  at  his  own  risk 
and  periL 

Amwer*  "  I  have  already  said  to  the  jury  that, 
if  tKe  plaintiff  knew  the  service  about  the  engine 
was  dangerous,  and  he  said  nothing  to  the  de- 
fendants of  it,  and  did  not  call  upon  them  to 
remove  the  cause  of  danger,  he  cannot  recover ; 
and  I  have  already  said  that,  if  the  cause  of  das^. 
ger  already  existed,  and  the  jury  find,  under  the 
evidence,  that  he  called  upon  tbe  defendants  to 
remove  it,  and  they  did  not  do  so,  and,  by  reason 
of  the  want  of  that  platform,  this  injury  fell  upon 
the  pUintiff,  then  he  is  entitled  to  recover.  It 
depends  upon  how  you  find  the  fact  of  the  notice 
of  the  plaintiff  to  the  defendants,  as  to«the  want 
of  that  platform,  and  whether  he  did  so  notify 
them  of  the  want  of  the  platform,  and  they  failed 
to  supply  the  platform  around  the  engine." 
(Third  and  fourth  assignments  of  error.) 

(3)  If  the  jury  believe,  from  the  evidence, 
that  the  defendants  employed  competent  me- 
chanics to  set  up  the  engine,  and  this  was  done 
with  reasonable  care  and  skill,  so  that  an  en- 
gineer, with  ordinary  care  and  skill,  could  per- 
form his  duties  without  injury  to  himself,  the 
plaintiff  cannot  recover  in  this  case. 

Answer.  ^'That  proposition,  as  an  abstract 
proposition,  is  undoubtedly  well  stated  and  cor- 
rectly stated ;  but  it  all  depends  upon  the  other 
question  to  which  I  have  referred-^-as  to  whether 
the  plaintiff,  as  he  said  he  did,  discovered  that 
he  could  not  safely  run  this  engine  without  a 
platform,  and  notified  the  defendants  to  repair 
ttie  want  of  that  platform,  or  to  put  the  platform 
there ;  and,  if  they  did'  not  <as  it  is  admitted 
they  did  not)  put  the  platform  up  at  his. call,  theo, 
under  such  circumstances,  they  would  still  ber 


responsible.  The  general  principle  of  law  is 
that  if  one,  having  work  to  do,  a  piece  of  ma- 
chiaeiy  to  construct,  a  house  to  build,  or  any- 
thing of  that  kind,  employs  competent  mechanics 
to  do  it,  aftd  by  reason  of  some  eaose,  over  which 
he  has  no  control,  injury  falls  upon  some  person 
who  happens  to  be  in  the  neighborhood,  he,  hav- 
ing done  what  the  law  imposes  upon  him  as  the 
measure  of  his  obligation,  and  having  employed 
competent  persons  to  do  the  work,  is  not  respon- 
sible ;  but  this  ease  does  not  rest  upon  abstract 
application  of  this  principle.  It  is  carried  far- 
ther, under  the  oontenHon  of  tim  plaintiff— that 
is,  that,  after  going  into  the  empl^ment  o£  the 
defendantst  and  having  found  how  ^Kcalt  it  was 
to  run  this  engine,  with  safbty,  without  a  pkt- 
form^  he  notified  the  defendants  of  the  necessity 
of  the  platform,  and  the  defendants  did  not  repair 
that  want,  or  put  the  [^tfbrm  thm^  if  it  was 
wi^nted."    (Fifth  assignment  of  error.) 

(7)  There  is  no  evidence  in  this  case  that  the 
omission  to  erect  the  platform  was  the  proximate 
cause  of  the  injury.  An$w^*  1  decline  to  a&rm 
that,  leaving  that  to  the  jury.  (ISxth  assignment 
of  error.) 

(8)  Under  the  evidence  in  this  case  the  ver- 
dict must  be  for  the  defendant.  Answer.  Of 
course  I  decline  that.  (Seventh  assignment  of 
error.) 

Verdiot  for  the  plaintiff  for  $1000,  and  judg- 
ment thereon;  whereupon  the  defendant  to<^ 
this  writ,  assigning  for  error  the  portions  of  the 
charge  and  answers  to  points,  above  set  forth. 

At.  Hampton  Toddy  Ux  the  plaintiff  in  error. 

D.  Webster  Dougkertj^^  for  the  defendant  in 
error. 

October  7,  1889.  Thb  Coubt.  This  case 
was  submitted  to  the  jury  in  a  voluminons  charge 
of  eighteen  printed  pages,  wherein  tiietr  atten- 
tion was  called  to  the  fiusts  which  it  was  claimed 
the  evidence  tended  to  establish,  as  well  as  ^e 
principles  of  law  applicable  thereto^  The  jury, 
by  their  verdict,  found  that  the  injury  complained 
of  resulted  from  defendant's  neglect  of  duty,  and 
that  plaintiff  below  was  not  guilty  of  contributory 
negligence.  It  would  be  a  waste  of  time  to  re* 
view  either  the  evidence  or  the  principles  of 
law  applicable  to  the  case.  The  fitcts  which  the 
former  tended  to  prove  have  been  settled  by  the 
verdict,  and,  as  to  the  latter,  they  hare  been  so 
well  settled  by  repeated  deoisionft  of  this  Ooort, 
that  decision  of  them  is  unnecessary. 

There  is  no  complaint  as  to  the  a^nission  or 
rejection,  of  Cfvideaoe,  b|it  it  is  daimedl  the  «vi^ 
dence  was  insufiioient.  The  last  speoifielitioil  tif 
error  is  to  the  lefusal  of;  the  Court  below  W  m* 
struct  the  juigr  that,  under  tbe  evtckmeeip  thesr 

J'^rdict  'f  must  b^  for  defendant.''  tFcookiA  c^fce^ 
ul  perusal  oCi^ .  tes^mony  submitted' Ist  im«:  ^e 
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think  the  Court  was  ciearlj  right  in  nffoting  to 
so  instroci  the  jarj.  The  evidence,  which  was 
somewhat  conflicting^  was  quite  suflkrient  to  carrj 
the  case  to  the  jury  on  the  questions  of  neglK 
gence  and  oontributorj  negligence  involved  In 
the  issue. 

Nor  was  there  any  error  in  the  refVisal  of  the 
Court  to  charge,  as  further  requested  by  the  de- 
fendant below,  via :  '^  There  is  no  evidence  fn 
this  case  that  the  omission  to  erect  the  piatlom 
was  the  proximate  cause  of  the  injury.**  The 
facts  upon  which  that  question  depended^  were 
solely  for  the  determination  of  the  jory,  and  were 
properly  submitted  to  them.  In  his  fifth  and 
sixth  points,  defendant  below  requested  the 
learned  Judge  to  charge  as  follows  on  the  sub« 
ject  of  proximate  cause :  *^  The  burden  is  on  the 
plaintiff  to  show  a  negligent  act  of  the  defendant 
which  was  the  proximate  cause  of  the  injury,  and 
ffliling  to  do  so,  the  verdict  should  be  for  de- 
fendant;" and,  *^  unless  the  omission  to  have 
a  platform  erected  around  the  engine  was  the 
proximate  cause  of  the  injury,  the  plaintiff  can- 
not recover.'^  Both  of  these  propositions  were 
affirmed,  and  the  jury  must  have  found  that  the 
omission  to  have  tlie  platform  erected  around  the 
engine  was,  in  fact,  the  proximate  etiuse  of  the 
injury.  In  view  of  the'  fact  that  there  was  abun- 
dant evidence  of  such  omission  on  the  part  of 
defendant,  it  would  have  been  error  to  withdraw 
the  question  from  the  jury.  The  sixth  and  sev- 
enth specifications  are  not  sustained. 

The  subjects  of  complaint  in  the  first  and  second 
specitications,  respectively,  are  portions  of  the 
general  charge.  We  fail  to  discover  any  error 
in  either  of  these  excerpts,  especially  when  they 
are  considered,  as  they  should  be,  in  connection 
with  other  parts  of  the  general  charge. 

The  learned  Judge's  answer  to  the  points  re- 
cited in  the  third  and  fourth  specifications  of  error, 
when  considered  in  connection  with  what  Jie 
said  on  tlie  same  subjt'ct  in  the  body  of  his  charge, 
is  substantially  correct.  As  a  general  rule,  it  is 
true  that  an  employ^,  who  continues  to  use  a  ma- 
chine which  he  knows  to  be  dangerous,  takes  upon 
himself  the  ri^k  of  any  accident  that  may  result 
therefrom ;  but  that  principle  has  its  qualifica- 
tions, one  of  which  is,  that  if  the  employ^,  in 
pursuance  of  the  promme  of  his  employer  to 
remedy  the  defect,  and  the  risk  be  not  such  as  to 
threaten  immediate  danger,  continue  in  his  em- 
ployment and  be  injured,  without  fault  on  his 
part,  the  employer  may  be  liable.  That  excep- 
tion to  the  general  rule  is  rooognized  in  seveml 
cases,  among  which  is  Piitterson  v.  Railroad  Co. 
(76  Ptu  894),  In  which  it  is  said :  ''  But  when  the 
servEBt  in  obedience  to  the  requirement  of  the 
master  incurs  the  risk  of  machinery,  which,  though 
dangerous,  is  not  so  much  so  as  to  threaten  im- 
me&te  injory,  or  where  it  Is  reasonably  probable 


it  may  be  safely  used  by  extraordinary  eaution, 
the  rule  is  different.  In  such  case  the  master  is 
liable  for  a  resulting  accident."  The  facts  of  the 
present  case,  we  think,  fairly  bring  it  within  that 
exception  to  the  general  rule.    ' 

The  fifth  specification  of  error  is  not  sustained. 
The  answer  therein  complained  of  is  free  from 
error.  There  appears  to  be  nothing  in  the  record 
Hint  requires  a  reversal  of  the  judgment. 

Judgment  affirmed. 

Opinion  by  8terrbtt,  J.  c.  k.  z. 


An.  »W,  370.  ApHl  15,  1889. 

Lehigh  and  Wilkes-Barre  Coal  Co.  v. 
Hayes. 

Negligence — Employer^ $  rezponsihiUty  for  char- 
acter of  machinery — Evidence. 

In  an  action  to  recover  damages  for  a  person's 
d^Mtth,  oeoasioned  hy  the  negligence  of  defendant  in 
fwnishiag  de(«»otive  maohlnerj,  where  the  evidence 
does  not  disclose  negligence  on  the  part  of  the  defen* 
dant,  so  far  as  the  character  of  the  machinerj  and  its 
appliances  is  concerned,  there  is  nothing  upon  which 
tosnpport  a  verdict  (or  the  plaintiff. 

Where  no  evidence  is  given  to  show  that  it  was 
cnstomary  among  coal  operators  to  give  warning  that 
a  draw  of  coal  was  to  be  made,  the  defendant,  a  coal 
operator,  cannot  be  charged  with  negligence  in  not 
giving  such  warning  to  the  employ^  in  his  works. 

If  the  maohinerj  be  of  an  ordinarj  character,  and 
snoh  as  can,  with  reasonable  care,  be  osed  without 
danger  to  the  employ^,  it  is  all  that  can  be  required 
of  the  employer.  He  is  not  bouud  to  furnish  hia  worlc- 
pien  with  the  safest  machinery,  nor  to  provide  the 
best  method  for  its  operation. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Case,  by  James  Hayes  and  Ann  his  wife, 
Ugainst  The  Lehigh  and  Wilkes-Barre  Coal  Com- 
pany, to  recover  damages  for  the  death  of  their 
son,  James  Hayes,  Jr. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra^  and 
in  the  following  extract  from  the  charge  of  Wood- 
ward, J.: — 

*'  It  seems  that  on  the  7th  of  February,  1887, 
James  Hayes,  Jr.,  was  worlcing  at  the  Stanton 
shaft,  owned  and  operated  by  the  Lehigh  <& 
Wilkes-Barre  Coal  Company.  He  was  thirteen 
years  old,  and  had  worlced  in  and  about  this 
bneaker  for  two  years*  His  ordinary  employment 
there  had  been  that  of  picking  slate,  but  on  the 
day  of  liTS  death  he  was  engaged  with  two  other 
boys  in  what  is  known  as  the  buckwheat  coal-^ 
shute.  His  business  was  to  shovel  coal  there  to 
^aep  the  telegraph  courses  clear  of  c«ial,  and  thus 
prevent  the  shute  from  blocking  or  choking  up. 
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Richard  Wiiliamfl  testifies  that  he  beard  a  shout 
or  call  from  Hayes  to  look  oat,  and  then  saw 
Hayes  going  down  with  the  coal  in  the  shute ; 
that  he  ran  to  him  and  tried  to  hand  him  a  shovel 
to  help  him  out«  ■  He  did  not  succeed.  It  appears 
that,  at  this  time,  the  trap  or  slide  at  the  bottom 
of  the  shute  had  been  opened,  and  that  the  coal 
was  being  drawn  from  the  shute  into  a  car  sta- 
tioned on  a  railroad  track  at  its  foot.  The  hoy 
having  disappeared,  the  alarm  was  given,  the 
drawing  off  of  the  coal  was  stopped,  and  all  the 
men  there  went  to  work  to  rescue  the  boy,  and 
after  half  an  hour  his  body  was  found  in  the 
shute,  where  he  had  been  smothered  to  death.  It 
is  not  claimed  that  any  warning,  or  notioe,  or 
signal  was  given  to  the  boys  who  were  shovelling 
coal  in  this  shute  that  it  was  about  to  be  drawn. 
It  would  seem  from  the  evidence  that  Hayes  had 
asked  one  of  his  companions  to  tell  Mills,  the 
boss,  to  have  the  shute  drawn ;  but  it  does  not 
appear  that  this  message  was  communicated  to 
Mills,  or  that  anything  was  done  in  pursuance  of 
it.  Nor  is  it  claimed  or  allied  in  this  case, 
that  in  this  coal  region  at  collieries  where  the 
mining  of  the  coal  is  done  substantially  as  it  was 
done  at  the  Stanton  shaft,  has  it  been  usual  or 
customary  to  have  any  appliance  or  arrangement 
for  giving  notice  to  the  workmen  employed,  as 
these  boys  were,  of  the  drawing  of  the  shute.  Mr. 
Williams,  a  very  intelligent  man,  occupying  the 
responsible  position  of  inspector  of  mines  of  thi9 
district,  states  that  in  sixty-two  openings  in  his 
jurisdiction,  no  such  system  of  signalling  or  giving 
notice  exists,  to  his  knowledge,  in  any  case*  He 
states,  however,  that  such  an  instrumentality  or 
arrangement  might  be  used  at  such  collieries — 
that  it  would  b<e  practicable  to  employ  it,  and 
that  several  similar  accidents  to  this  one  having 
occurred  in  his  district,  in  one  of  which  a  human 
life  was  lost,  he  had  advised  the  employers  not 
to  draw  their  shutes  without  giving  some  notice 
to  the  parties  employed  in  this  way,  and  that  th^y 
had  promised  to  act  in  accordance  with  his  sug- 
gestion." 

The  defendant  presented,  inter  a/ta,  the  fol- 
lowing points  :^- 

(2)  That  under  the  testimony  in  the  case, 
machinery  and  appliances  in  use  by  the  defend- 
ant were  such  as  were  in  ordinary  use,  and  they 
cannot  be  held  responsible  because  they  failed 
to  use  some  other  or  different  kind.  Answer. 
The  first  proposition  contained  in  this  point  we 
affirm.  The  conclusion  or  last  proposition  we 
decline  to  affirm.     (First  assignment  of  error.) 

(3)  That  the  defendant  was  not  bound  to  use 
the  newest,  safest,  or  best  machinery,  or  appli- 
ances, and  he  is  not  liable  for  negligence  for  not 
having  a  device  for  signalling  before  coal  was 
drawn  from  the  pockets.  Answer,  The  firs| 
proposition  contained  in  this  point  we  affirm  ;  the 


last  proposition  or  conclusion  we  decline  to  affirm. 
(Second  assignment  of  error.) 

(4)  The  defendants  under  the  evidence,  w«re 
not  bound  to  give  notice  by  signalling  or  other- 
wise, to  persons  in  the  ceal  shutes  before  draw- 
ing coal,  there  being  nothing  to  show  that  such 
was  the  usual  or  ordinary  mode  of  conducting 
this  business.  Answer,  This  point  we  decline 
to  afiirm,  and  for  further  answer  refer  to  our  gen- 
eral charge.    (Third  assignment  of  error.) 

(8)  That  upon  the  plaintiff's  testimony  it  ap- 
pears that  the  deceased  sent  out  orders  to  have 
the  coal  drawn  from  the  pocket  just  before  the 
drawing  took  place,  and  therefore  a  want  of 
notice  to  him  that  coal  was  to  be  drawn,  was  not 
negligence  on  the  part  of  the  company  that  will 
enable  the  plaintiff  to  recover  in  this  action. 
Answer.  We  say  to  you,  gentlemen^  that  that 
point  assumes  a  fact  which  is  not  established  in 
the  case ;  namely,  that  the  notice  which  the  boy 
desired  to  send  was  ever  communicated  to  the 
party  to  whom  it  was  directed.  We  do  not  think 
that  the  facts  in  the  case  as  shown  by  the  evi- 
dence justify  the  point,  and  we  decline  to  affirm 
it.     (Fourth  assignment  of  error.) 

(5)  That  there  is  nothing  in  the  evidence  to 
show  that  the  employment  in  which  the  de- 
ceased was  engaged  was  unusually  baxardous,  or 
in  any  way  more  dangerous  than  such  employ- 
ment always  had  been,  and  that  in  accepting  the 
employment  he  took  the  attendant  necessary 
risks,  and  that  therefore  the  plaintiff  cannot  re- 
cover in  this  action.  Answer,  We  cai)not  affirm 
that  point;  because  the  testimony  of  the  father  is 
tliat  the  employment  of  his  son  was  as  a 
slate-picker.     (Sixth  assignment  of  error.) 

(6)  That  under  the  evidence  there  is  nothing 
to  show  that  the  defendants  have  been  guilty  of 
negligence  resulting  in  the  injury  complained  of, 
and  therefore  the  plaintiff  cannot  recover. 
Answer,  We  decline  to  affirm  that  point,  and 
refer  to  our  general  charge,  in  which  we  have 
said  that  it  is  a  question  for  the  jury.  (Seventh 
assignment  of  error.) 

(1)  That  under  all  the  evidenoe^  plaintiff  is 
not  entitled  to  recover  in  this  action,  and  that 
the  verdict  must  be  for  the  defendant.  Answer, 
We  decline  to  affirm  that  point.  (Eighth  assign- 
ment of  error.) 

Verdict  for  plaintiffs  for  $1500,  and  judgment 
thereon ;  whereupon  defendant  took  this  writ 
assigning  for  error,  inier  alia,  the  answers  of  the 
Court  to  the  above  points. 

Andrew  H,  McCUntock  and  Henri/  IT^  Palmer y 
for  plaintiff  in  error. 

William  &  McLean  (William  R.  Gibbons 
with  him),  for  d^endants  in  error. 

October  7,  1889.  Tax  Court.  Upon  the 
trial  of  this  cause  no  evidence  was  given  by  the 
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plaintiff  to  show  that  the  defendant's  breaker 
and  the  machinery  used  in  crushing  and  screen- 
ing coal  was  in  any  manner  defectively  built,  or 
that  it  was  not  built  in  the  same  manner  and 
with  the  same  appliances  as  are  used  in  all 
similar  structures.  The  single  act  of  negligeace 
in  this  regard  alleged  against  the  defendant  was 
that  it  bad  no  appliance  and  used  no  means  or 
method  by  which  warning  could  be  given  to  per- 
sons working  in  the  pocket  that  a  draw  was  about 
to  be  made.  No  evidence  was  given  to  show 
tliat  it  was  customary  among  coal  operators  to 
give  any  such  warning  in  the  conduct  of  their 
collieries.  It  follows  that  there  was  no  proof 
that  the  defendant  neglected  any  of  the  precau- 
tions which  were  usually  observed  in  carrying  on 
the  business  of  crushing,  screening,  and  shipping 
coal.  But  the  defendant  did  give  testimony  of 
importance  upon  this  subject.  6.  M.  Williams, 
the  mine  inspector  for  the  district  in  which  this 
colliery  was  situated,  testified  that  there  were 
sixty-two  collieries  or  openings  altogether  in  the 
district,  and  that  this  breaker  with  its  shutes 
and  pockets  was  constructed  in  the  usual,  ordi- 
nary way  in  which  such  breakers  are  constructed 
in  that  region.  He  also  said  he  did  not  know 
that  there  was  in  use  in  any  of  the  collieries  of 
the  district  any  signalling  apparatus  to  indicate 
when  coal  is  about  to  be  drawn  out  of  a  shute 
to  be  lowered  into  a  car. 

Joseph  Tyrell,  another  witness,  whose  business 
was  building  breakers,  and  who  built  this  one, 
testified  tliat  the  breaker  was  built  in  the  usual 
way  in  which  breakers  are  built  in  that  region, 
and  that  he  knew  of  no  breaker  in  that  region  in 
which,  prior  to  this  accident,  any  apparatus  or 
device  was  used  to  signal  before  coal  was  drawn 
from  the  shutes  into  cars.  There  was  affirma- 
tive testimony  therefore  that  this  breaker  was 
built  in  the  usual  way  in  which  all  breakers  were 
built  in  that  district,  and  that  there  was  no 
custom  or  use,  known  to  the  witnesses,  of  having 
appliances  of  any  kind  to  signal  the  drawing  of 
coal  from  the  shutes.  Against  this  there  was 
no  opposing  testimony  whatever.  The  rule  in 
regard  to  the  obligation  of  the  employer  respect- 
ing the  character  of  the  tools  and  appliances  fur- 
nished by  him  has  been  repeatedly  stated  in  the 
recent  decisions  of  this  Court.  Thus  in  P.  &  C. 
B.  R.  Co.  t;.  Sentmeyer  (92  Pa.  276),  we  said 
that  when  the  employer  furnishes  his  employ^ 
^  with  tools  and  appliances  which  though  not  the 
best  possible,  may  by  ordinary  care  be  used  with^ 
out  danger,  he  has  discharged  his  duty  and  is  not 
responsible  for  accidents.*'  In  Payne  v,  Reese 
(100  Pa.  001),  we  said:  '<  An  employer  is  not 
bound  to  furnish  for  his  workmen  .the  *  safest' 
machinery,  nor  to  provide  the  ^  best  methods'  for 
its  <^ration,  in  order  to  save  himself  fron^ 
responsibility  for  accidents  resulting  from  its  use. 


If  the  machinery  be  of  an  ordinary  character  and 
such  as  can,  with  reasonable  care,  be  used  with- 
out danger  to  the  employ^,  it  is  all  that  can  be 
required  from  the  employer ;  this  is  the  limit  of 
his  responsibility  and  the  sum  total  of  his  duty." 
In  Allison  Mnfg.  Co.  v,  McCormiok  (118  Pa. 
519),  we  said:  <*The  general  rule  requires  of 
the  master  that  he  provide  materials  and  imple- 
ments for  the  use  of  his  servant  such  as  are  ordi- 
narily used  by  persons  in  the  same  business ;  but 
he  is  not  required  to  secure  the  best  known 
materials,  or  to  subject  sudi  as  he  does  provide 
to  a  chemical  analysis  in  order  to  settle  by  ex- 
periment what  remote  and  possible  hazard  may 
be  incurred  by  their  use." 

In  Ship  Building  Works  v.  Nnttall  (119  Pa. 
149),  we  held  that  the  employer  was  under  no 
obligation  to  give  warningto  his  employ^  of  the 
dangerous  character  of  a  circular  saw  or  to  pro- 
vide it  with  a  spreader  to  prevent  accidents.  As 
to  the  spreader  we  said  :  ^^  The  testimony  shows 
thiU  such  an  attachment  is  not  in  general  use,  and 
that  there  is  no  general  agreement  among  mill- 
owners  or  praeticai  sawyers  that  it  is  a  desirable 
or  useful  attachment*  Is  it  not  enough  that  some 
persons. regard  it  as  a  valuable  safeguard.  The 
test  is  general  use.  Tried  by  this  test  the  saw  of 
the  defendant  is  such  an  one  as  the  company  had 
a  right  to  use  because  it  is  such  as  is  commonly 
used  by  mill-owners ;  and  it  was  error  to  leave 
to  the  jury  any  question  of  negligence  based  on 
the  failure  to  provide  a  spreader." 

Api^ying  these  fMinciples  to  the  facts  of  the 
present  case  we  fail  to  discover  any  evidence  of 
negligence  on  the  part  of  the  defendant  so  far  as 
the  character  of  the  breaker  and  its  appliances  are 
concerned,  and  hence  we  can  find  nothing  upon 
which  to  support  a  verdict  for  the  plaintiff.  It 
was  argued  that  the  defendant  should  have  given 
a  warning  to  the  deceased  that  the  coal  was  about 
to  be  drawn,  but  in  view  of  the  fact  that  the 
plaintiff  gave  evidence  tending  to  show  that  the 
boy  sent  out  word  that  they  should  draw  the  coal, 
he  being  at  that  time  in  the  shute,  the  necessity 
for  any  such  warning  does  not  appear.  It  was  a 
matter  of  no  consequence  so  far  as  he  was  con- 
cerned whether  his  message  was  communicated 
to  the  parties  outside  or  not.  He  at  least  was 
bound  to  avoid  a  danger  which  he  must  have  had 
knowledge  was  likely  to  occur  immediately.  We 
think  a  verdict  for  the  defendant  should  have 
been  directed  upon  all  the  testimony.  We  sus- 
tain the  first,  second,  third,  seventh,  and  eighth 
assignments. 

Judgment  reversed. 

Opinion  by  Gbkbn,  J.  b.  a.  p.  h. 
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July  '88,  166.  April  16,  1889. 

Delaware,  Lackawanna  and  Western 
R.  R..  Co.  V.  Jones. 

Negligence — Contributory  negligence — When  a 
question/or  the  jury — Damages  for  lost  of  wife 
where  no  particular  pecuniary  losi  ii  shown, 

NegligeDce  is  the  absence  of  care  according  to  the  clr- 
oumBtances,  and  what  constitotes  snch  absence  of  care 
is  a  question  for  the  jury,  when  the  facts  developed  at 
the  trial  do  not  fall  within  a  fixed  standard,  or  show  a 
case  where  the  meaaare  of  datj  has  been  defined  bj 
law. 

In  an  action  bj  a  hnsband  for  damages  for  the  d^atk 
of  his  wife,  where  the  evidence  shows  that  the  deceased 
had  been  a  healthy,  vigorous  woman,  It  is  not  neces- 
sary that  the  plaintiff  should  show  any  particular 
pecuniary  loss,  but  the  Jurj  is  entitled  to  infer  that  she 
was  an  ordinarily  usefnl  wile,  and  to  fix  the  damages 
acoordinglj. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Case,  by  Edward  Jones  against  the  Delaware, 
Lackawanna  and  Western  Railroad  Compan^r,  to 
recover  damages  ibr  the  death  of  his  wife,  caused, 
as  alleged,  by  the  negligence  of  the  defendant 
company. 

The  facts  as  they  appeared  at  the  trial,  before 
RiOE,  P.  J.,  were  substantially  as  follows :  On 
April  26,  1886,  plaintiff's  wife  alighted  from  a 
train  of  defendant  company  at  Grand  Tunnel, 
the  station  for  Nanttcoke,  to  which  latter  place 
she  was  going.  The  station  was  on  the  west  side 
of  the  tmck,  and  Nan ticoke' lies  directly  east  of 
the  station,  separated  from  it  by  the  Susque- 
hanna Riven  over  which  there  was  a  bridge. 
The  public  road,  leading  from  Nanticoke  to  the 
station,  crossed  the  track  at  about  one  hundred 
and  eighty  feet  north  of  the  northerly  end  of  the 
platform.  The  ground  between  the  station  and 
bridge  was  open,  and  a  sliort  cut  had  been  made 
by  travellers  in  a  diagonal  line  to  the  bridge,  and 
this  path  seems  to  have  been  recognized  by  the 
defendant,  as  they  had  fashioned  the  platform  and 
steps  to  meet  it.  On  the  morning  in  question, 
the  train  was  delayed  by  reason  of  a  hot  box,  and 
the  deceased,  who  is  described  as  having  been  a 
large,  healthy  woman  of  about  sixty-six  years  of 
age,  attempted  to  cross  the  track  by  this  path,  as 
others  had  done,  and  in  doing  so  her  dress  was 
caught  by  the  engine,  which  had  started,  and  she 
was  thrown  down  >on  the  track  and  received 
severe  injuries  from  which  she  subsequently  died. 
A  number  of  witnesses  testified  that  no  warning 
was  given  of  the  starting  of  the  train,  which  was 
within  a  few  feet  of  the  path.  Plaintiff  showed 
that  the  deceased  had  been  a  healthy,  vigorous 
woman  before  the  accident. 


The  defendant  requested  the  Court  to  chai^ge, 
inter  alia^  as  follows  :— 

( 1 )  The  evidence  of  the  plaintiff  does  not  show 
that  he  suffered  any  pecuniary  loss  by  the  death 
of  his  wife,  and  therefore  there  is  nothing  in  the 
case  to  warrant  the  jury  in  finding  that  this  plain- 
tiff suffered  substantial  damages  or  loss,  and  the 
verdict,  if  for  the  plaintiff,  should  be  in  a  nominal 
sum.  Answer,  We  answer  that  point  in  the 
negative.     (First  assignment  of  error.) 

(3)  That  from  the  plaintiff's  testimony  it  ap- 
pears that  the  deceased  crossed  the  track  in  the 
daytime,  so  near  the  front  of  the  engine  that  her 
clothing  was  caught  by  the  cow-catcher,  or  wheels, 
and  that  such  an  attempt  no  prudent  peiBon 
would  make.  She  was  therefore  guilty  of  neg- 
ligence which  contributed  to  the  accident,  and 
the  plaintiff  cannot  recover.  Answer.  This  is 
answered  in  the  negative.  (Second  assignment 
of  error.) 

(4)  That  the  plaintiff's  evidence  shows  that 
crossing  at  the  point  where  the  accident  occurred 
was  plainly  dangerous,  and  therefore  the  deceased 
took  upon  herself  the  risks  attending  it,  and  the 
plaintiff  is  not  entitled  to  recover.  Answer. 
This  is  answered  in  the  negative.  (Third  assign- 
ment of  error.) 

(5)  That  it  appears  from  the  plaintiff's  evi- 
dence that  the  train  from  which  the  deceased 
alighted  was  bound  north  and  the  deceased  knew 
it,  that  it  stopped,  and  the  stop  was  only  at  an 
intermediate  station ;  the  deceased  was  therefore 
guilty  of  negligence  in  crossing  immediately  in 
front  of  the  engine,  which  might  start  at  any 
moment,  and  the  plaintiff  cannot  recover.  An* 
swer.  We  answer  this  point  in  the  negative.  Of 
course,  in  answering  these  points  in  the  negative, 
we  do  not  say  that  you  ore  not  to  consider  the 
evidence  which  is  referred  to  in  the  points ;  we 
simply  say  that  the  facts  are  for  your  considera- 
tion, and  it  is  not  for  tlie  Court  to  declare,  as 
matter  of  law,  that  these  constitute  contribntory 
negligence.     (Fourth  assignment  of  error.) 

(7)  That  under  all  the  evidence  the  plaintiff 
cannot  recover.  Answer,  We  answer  that  point 
in  the  negative.     (Fifth  assignment  of  error.) 

The  Court  left  to  the  jury  the  questions  of  neg- 
ligence and  contributory  negligence. 

Verdict  for  plaintiff  for  $3000,  and  judgment 
thereon.  Defendant  took  this  writ,  assigning  for 
error  the  answers  to  the  points  as  above  noted. 

Andrew  H,  McCfintock  And  Henry  W.  Palmer, 
for  plaintiff  in  error. 

John  S,  Harding  (Garridt  M,  Harding  with 
hfim),  for  defendant  in  error. 

Oetobmr  7,  1689.  Thb  (Soitrt.  This  was 
clearly  a  case  for  the  jury  on  the  oontrolling 
I  questions  of  fact,  whether  the  death  of  Mrs.  Jones 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


563 


was  the  result  of  the  railroad  company's  negli- 
gence, and  if  so,  whether  her  own  negligepce 
contributed  thereto.  These  and  cognate  ques- 
tions of  fiiet  were  fairly  submitted  to  the  jury  in 
a  clear  and  impartial  cbai^,  in  which  the  prin* 
ciples  tif  kw  applicable  to  every  feature  of  the 
case  are  accurately  stated.  The  jury  as  the  evi- 
dence fiiUy  warranted  them  in  doing,  found  in 
favor  of  the  plaintiff  below,  and  against  the  de- 
fendant company.  It  follows  that  the  learned 
Judge  was  right  in  refusing  to  charge  as  re- 
quested by  the  company  defendant  below,  that 
**  under  all  the  evidence  the  plaintiff  cannot  re- 
cover," and  also  in  refusing  to  affirm  its  8d,  4th, 
and  5th  points,  wherein  he  was  in  substance  re^ 
quested  to  withdraw  the  case  from  the  jury  on 
the  ground  that  the  deceased  was  guilty  of  con- 
tributory negligence.  In  answering  those  points 
in  the  negative  he  very  properly  added;  *^Of 
course  we  do  not  say  that  you  are  not  to  consider 
the  evidence  which  is  referred  to  in  the  points  ; 
we  simply  say  that  the  facts  are  for  your  con- 
sideration, and  it  is  not  for  the  Court  to  declare 
as  matter  of  law,  that  these  constitute  contribu- 
tory n^ligence."  It  would  be  well  if  all  trial 
Judges  were  thus  careful  not  to  usurp  the  pro- 
vince of  the  jury,  and  undertake  to  pass  upon 
questions  of  fact.  Negligence  is  the  absence  of 
care  according  to  the  circumstances ;  and  what 
constitutes  negligence  when  the  standard  shifts 
not  according  to  any  certain*  rule,  depends  upon 
the  (acts  and  circumstances  developed  at  the  trial, 
and  cannot  be  determined  by  the  Court,  but  must 
be  submitted  to  the  jury  (Turnpike  Co.  r.  Rail- 
road Co.,  54  Pa.  845  ;  Railroad  Co.  r.  Stinger, 
78  Id.  219;  Penna.  R.  R.  Co.  r.  Coon,  111  Id. 
480 ;  Schum  v  Penna.  R.  R.  Co.,  107  Id.  8 ; 
Taylor  v.  Railroad  Co.,  118  Id.  162;  Lee  v. 
Woolsey,  109  Id.  124;  Longenecker  v.  Penna. 
B.  R.  Co.,  105  Id.  829 ;  Neslie  t;.  Passenger  R'y 
Co.,  118  Id.  800).  There  is  a  constant  tendency 
to  ignore  the  time  honored  rule  recognized  in 
these  and  many  of  the  earlier  cases. 

When  the  facts  of  a  case  are  admitted  or  un- 
disputed, it  is  of  course  the  duty  of  the  Court  to 
pronounce  the  law  arising  thereon.  The  2d  to 
6th  specifications  inclusive,  are  not  sustained. 

The  first  ainl  only  remaining  specification  pre- 
sents a  different  question.  The  subject  of  com- 
plaint is  the  refusal  of  the  learned  Judge  to  affirm 
the  following  point  submitted  bv  defendant  be* 
low  :  *^  The  evidence  of  plaintiff  .does  not  show 
that  he  suffered  any  pecuniary  loss  by  the  death 
of  bis  wiie^  and  therefore  there  is  nothing  in  the 
case  to  warrant  the  jury  in  finding  that  plaintiff 
suffered  substantial  damages  or  loss,  and  the  ver- 
diot,  if  for  the  plaintiff,  &ould  be  in  a  nominal 


Evidence  was  introduced  by  plaintiff  below  to 
prove  that  the  deceased,  Mrs.  Jones,  was  his  wife, 


that  she  was  sixty -six  years  of  age,  and  bad  al- 
ways been  a  healthy  woman,  etc.,  presuming 
that  in  the  absence  of  any  rebutting  evidence 
the  jury  might,  and  doubtless  would,  infer  that 
she  was  an  ordinarily  industrious  and  useful  wife, 
capable  of  discharging  properly  the  duties  of  her 
position,  and  consequently  her  death  was  a  pecu- 
niary loss  to  him.  Plaintiff  below  did  not  under- 
take to  prove  that  she  possessed  any  specially,  or 
exceptionally  good  qualities,  as  with  propriety  he 
might  have  done  if  the  subject  of  his  loss  bad 
been  a  horse  or  other  animal.  Nor  was  it  either 
necessary  or  proper  that  he  should  do  so.  The 
Court  was  clearly  right  in  refusing  to  charge  as 
requested. 

Judgment  affirmed. 

Opinion  by  St£BBETT,  J.  w.  m.  s.,  jr. 


May  *88,  42,  43.  June  6,  1889. 

Baltimore  and  Cumberland  Valley  Rail- 
road Extension  Company  v.  Duke. 
Same  v.  Seiple  et  ux. 

RcUlroad  C0n^pame$ — Liability  of,  on  erecting 
embankment  in  etreet-^-^Defence  to,  compliance 
with  a  borough  ordinance — AmetidmenU — 
Statute  of  Limitatione^^ Practice  a$  to — Act$ 
of  November  27,  1718,  April  17,  1866,  and 
November  4,  1852. 

In  an  action  bj  a  propertj  owner  against  a  railroad 
company  for  damages  caosod  by  the  erection  of  an 
embankment  in  the  street  upon  which  plaintiff's  prop- 
erty abutted,  when  there  is  no  evidence  that  the  grade 
of  the  said  street  had  been  fixed  by  a  borough  ordi- 
nance, it  is  no  defence  to  show  that  the  railroad  com- 
pany in  oocupying  said -street  had  been  compelled  by 
the  borough  ooundl  to  conform  to  a  certain  grade ;  that 
the  road,  as  conBtracted.  conformed  to  sach  grade; 
that  the  borough  had  the  power  to  fix  the  grades  of  its 
streets,  and  that  the  road  in  front  of  plaintiff's  prop- 
erty had  been  constr acted  under  the  direction  and 
supervision  of  a  committee  of  the  borough  council. 

The  Act  of  AprU  17,  1866  (P.  L.  106),  limiting  the 
time  in  which  actions  may  be  brought  against  railroad 
companies  for  damages,  for  right  of  way,  etc.,  having 
been  abrogated  by  the  Constitntion  of  1874,  §  21,  ar- 
ticle 3.  and  the  Act  of  November  27,  1713  (1  8m.  76), 
having  no  application  to  a  proceeding  for  the  assess- 
ment of  dainages  occasioned  by  the  construction  of  a 
railroad,  it  is  not  error  in  Buob  a  proceeding,  begun  by 
mistake  in  the  name  of  the  hnsband,  to  allow  an 
amendment  five  years  after  the  proceedings  were 
begnn,  making  the  wife  the  party  plaintiff,  such 
amendment  being  authorised  by  the  Act  of  November 
4,  1862  (P.  L.  674),  and  not  introdncing  a  new  caase 
of  action,  or  depriving  the  company  of  a  meritorious 
defence  or  sabsstantial  right. 

The  question  whether  a  claim  is  barred  by  a  Statute 
of  Limitations  applicable  to  it,  is  ordinarily  for  the 
jury,  upon  the  evidence  and  under  instructions  from 
the  Court,  and,  therefore,  when  the  sole  objection  to 
a  proposed  amendment  is  that  it  will  deprive  the  oppo> 
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site  party  of  a  defence,  ander  the  Statute  of  Limit** 
tioDB,  it  18  proper  praotioe  to  allow  the  amendment, 
and  leave  the  party  to  a  pra/er  for  instraotions  as  to 
its  effect  upon  his  rights  under  the  statute  when  the 
evidence  is  closed. 

Writs  of  error  to  the  Common  Pleas  of  Frank- 
lin County. 

These  were,  in  the  Court  below,  appeals 
taken  by  the  Baltimore  and  Cumberland  ValfeJ' 
Railroad  Extension  Company  from  the  re- 
port of  viewers  appointed  to  assess  damages 
alleged  to  have  been  occiusioned  by  the  construc- 
tion of  a  railroad  by  said  company.  The  viewers 
had  awarded  to  Benjamin  Duke  $495,  and  to 
Adam  Seiple  $250. 

At  the  trial  of  the  case  wherein  Duke  was  the 
plaintiff,  it  appeared  that  the  damages  complained 
of  had  been  caused  by  the  construction  of  the 
said  railroad  at  grade  throughout  Water  Street, 
in  the  borough  of  Cliambersburg,  and  in  front  of 
plaintiff's  property,  making  an  embankment 
there,  by  reason  ot  which  his  property  was  les- 
sened in  value. 

The  defendant  made  the  following  offer  of  evi- 
dence : — 

"  Defendant's  counsel  proposes  to  show  that 
the  town  council  of  the  borough  of  Chambers- 
burg  established  the  grade  of  Water  Street,  prior 
to  the  location  of  the  railroad  upon  Water  Street, 
and  that  they  required  the  railroad  company  to 
conform  to  tliat  grade  in  the  construction  of  its 
road ;  and  that  in  conformity  to  that  grade  the 
railroad  track  was  laid. 

"Defendant's  counsel  offer  in  evidence  the 
minute  book  of  the  proceedings  of  the  town 
council  of  the  borough  of  Charabersburg,  and 
especially  minute  of  the  meeting  of  September 
23,  1880,  in  which  the  t<>wn  council  ordained 
and  granted  ^  unto  the  Baltimore  and  Cumber- 
land Valley  Railroad  Extension  Company  the 
right  of  way,  liberty,  and  privilege  to  construct 
and  operate  its  railroad  from  the  southern  ter- 
minus of  Water  Street  in  the  said  borough, 
through,  over,  upon,  and  along  the  said  street 
northward  to  the  northern  terminus  of  said 
street ;  provided,  that  the  said  company  in  con- 
structing its  said  railroad,  sidings,  and  switches, 
shall,  in  its  cuttings  and  ffllings  in  and  upon 
said  Water  Street  conform  to  the  grade  shown 
by  the  profile  hereto  attached  and  made  part  of 
this  ordinance.'  To  be  followed  with  evidence 
of  a  contract  to  that  effect  entered  into  between 
the  borough  and  the  company,  in  conformity  with 
this  ordinance  and  resolution  of  council,  dated 
September  27,  1880 ;  and  further,  to  be  followed 
by  proof  that  the  railroad  constructed  its  road 
throughout  Water  Street  in  strict  conformity  to 
the  grade  thus  established  and  given  by  this  ordi- 
nance to  it,  and  that  the  grade  of  the  said  rail- 
road on  the  embankment  opposite  the  property 


of  the  plaintiff  in  this  case  is  fixed  at  that  grade 
thus  established  by  the  town  council. 

**  For  the  purpose  of  showing  that  the  railroad 
was  thus  constructed  at  grade  throughout  Water 
Street,  and  that  therefore  the  plaintiff  is  not  enti- 
tled to  any  damages  under  the  proceedings  in  this 
case.** 

Objected  to,  (1)  because  the  evidence  does  not 
tend  to  show  in  any  way  that  the  borough  estab- 
lished any  grade  for  Water  Street;  and  (2)  be- 
cause it  is  irrelevant  and  immaterial. 

"  This  to  be  followed  by  the  Acts  of  incorpo- 
ration and  supplements  thereto  of  the  borough  of 
Chambersburg,  as  fully  authorized  to  ordain  and 
fix  the  width  and  grade  of  stfreets ;  and  further, 
that  the  work  on  Water  Street  opposite  the  prop- 
erty of  the  plaintiff  in  this  case  was  done  under 
the  direction  and  supervision  of  a  committee  of 
the  town  council." 

The  Court.  «  The  offbr  here  is  not  to  show 
that  prior  to  the  year  1874,  when  the  new  Con- 
stitution was  adopted,  or  at  any  time  prior  to 
December,  1880,  the  grade  of  Water  Street  had 
been  fixed  by  the  town  council ;  but  it  is  to  show 
that  in  December,  1880,  when  this  railroad  was 
projected,  the  town  council  granted  a  right  of 
way  to  the  railroad  on  Water  Street,  upon  con- 
dition that  they  would  conform  to  a  certain 
grade  in  the  making  of  their  railroad.  The  town 
council,  if  they  themselves  had  passed  a  resolo- 
tion  fixing  the  grade*of  the  street,  and  had  under- 
taken to  raise  the  street  to  that  grade,  would  have 
been  bound  to  answer  to  the  property-holders  for 
the  damages.  The  town  council  did  not  do  that. 
They  granted  liberty  to  the  railroad  company  to 
do  it ;  and  the  railroad  company,  having  done  it, 
roust  themselves  answer  for  damages,  if  there  be 
any,  to  the  property-holders,  and  not  the  town 
council.  The  objection  is  sustained;  the  evidence 
is  rejected."     Exception. 

Verdict  for  Duke  for  $450,  and  judgment 
thereon;  whereupon  defendant  took  this  writ^ 
assigning  for  error  the  rejection  of  the  above 
evidence. 

At  the  trial  of  the  case  wherein  Adam  Seiple 
was  plaintiff,  the  plaintiff  stating  that  the  suit  had 
been  brought  in  the  name  of  Adam  Seiple,  whereas 
it  appeared  that  the  title  to  the  property  wae  in 
his  wife's  name,  made  the  following  motion  : — 

«  And  now  to  wit,  May  3,  1888,  plaintiff  *8 
counsel  move  to  amend  the  record  in  the  case  so 
that  the  party  plaintiff  shall  be  Adam  Seiple,  and 
Barbara  his  wife,  in  right  of  said  Barbara.'* 

Objected  to  '^  that  it  is  a  proposition  to  substi- 
tute a  new  party  to  the  record,  after  the  limita- 
tion has  expired  for  any  proceedings  by  a  new 
party ;  that  the  railroad  company  defendant  was 
incorporated  June  25,  1880,  and  commenced  the 
location  and  construction  of  its  road  that  fidl  and 
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winter,  and  finished  the  road  and  commenced  the 
operation  of  it  on  the  5th  of  September,  1881, 
with  its  cars.  The  Act  of  April  17,  1866,  pro- 
▼ides  that  <  no  suit  or  action  shall  be  brought 
against  any  railroad  company  incorporated  by  the 
laws  of  this  Commonwealth  for  damages  for  right 
of  way,  or  use  and  occupation  of  any  land  by  said 
company  for  the  use  of  their  railroad,  unless  such 
suit  or  action  shall  be  commenced  within  five 
years  after  the  said  lands  shall  have  been  entered 
upon  for  the  purpose  of  constructing  said  road, 
and  within  three  years  after  said  road  shall  be  in 
operation:  Provided^  Tbatany  person  who  would 
be  sooner  barred  by  this  Act  sliall  not  be  thereby 
barred  after  two  years  from  the  date  hereof.' " 

The  Coort.  Did  you  say  that  the  amend- 
ment is  to  place  the  title  in  the  wife  ? 

Mr.  Stewart.  We  find  that  the  legal  title 
to  the  property  is  not  in  Adam  Seiple,  but  in 
Barbara  Seiple  his  wife. 

The  Court.  Do  you  claim  that  the  equita- 
ble title  is  in  Adam  Seiple  ? 

Mr,  Stewart,  We  claim  that  the  equitable 
title  is  in  Adam  Seiple.  His  money  bought  the 
property :  and,  so  far  as  creditors  are  concerned, 
it  is  his  property. 

Plaintiff's  counsel  offered  the  original  petition 
of  Adam  Seiple  for  the  appointment  of  viewers 
in  this  case  with  the  order  of  Court  thereon — 
petition  filed  May  15,  1888,  and  setting  forth  that 
Adam  Seiple,  the  petitioner,  is  the  owner  of  the 
lot  of  ground  about  which  we  are  now  inquiring. 

The  Court.  '^  I  think  the  objection  must  he 
overruled,  and  that  the  amendment  must  be  al- 
lowed. 

<^  First.  In  the  petition  for  the  appointment 
of  viewers  to  assess  the  damages  of  Adam  Seiple, 
he  is  represented  as  the  owner  of  the  premises, 
and  asked  damages  for  the  whole  injury  thereto, 
and  did  not  set  forth  his  title  as  husband  and 
tenant  by  curtesy.  The  proceedings  therefore 
were  for  the  assessment  of  damages  in  gross  for 
the  whole  injury,  as  if  the  exclusive  title  and 
ownership  were  in  Adam  Seiple.  Now,  if  there 
were  no  question  of  the  Statute  of  Limitations 
barring  the  right  of  Barbara  Seiple  his  wife,  I 
think  this  amendment  ought  to  be  allowed,  be- 
cause it  is  not^ changing  the  cause  of  action,  but 
it  IS  simply  adding  the  name  of  an  additional 
party  in  interest.  The  husband  had  an  interest 
in  the  land  as  tenant  by  curtesy  in  quo  hac^  and 
was  the  proper  petitioner ;  and  it  is  a  case  there- 
fore of  amending  the  record  by  adding  another 
joint  party. 

*^  With  respect  to  the  Statute  of  Limitations  the 
Act  of  1713,  called  the  Statute  of  Limitations 
commonly,  doAs  not  apply,  as  decided  in  the 
ease  of  the  Delaware  Railroad  Company  v.  Bur- 
son  (11  P.  F.  Smith,  869);  but  1  incline  to 
think  that  the  statute  of  1866  limiting  actions 


against  railroad  companies  for  land  damages,  is 
applicable  in  a  case  of  this  kind.  I  incline  to 
think  therefore  that  Barbara  Seiple  would  be  pre- 
cluded from  bringing  an  action  or  instituting  any 
proceedings  for  the  recovery  of  damages  now  after 
the  lapse  of  seven  years  from  the  building  of  the 
road.  But  whether  that  be  so  or  not,  if  the  pro- 
ceeding on  the  part  of  the  husband  was  for  the 
whole  damage,  and  the  wife 's  name  was  omitted 
by  mistake,  the  fact  that  she  would  be  barred  by 
the  Statute  of  Limitations  in  bringing  a  new  action, 
is  not  conclusive  of  the  Court's  right  to  allow  an 
amendment  to  the  record.  I  think  the  purposes 
of  justice  require  it.  I  think  the  omission  of  the 
wife  was  by  mistake,  and  that  it  is  not  introduc- 
ing a  new  cause  of  action  to  simply  amend  the 
record  by  adding  the  name  of  the  party.  The 
amendment  is  allowed.''     Exception. 

The  defendant  at  the  trial  made  the  same  offer 
of  evidence  as  in  the  preceding  case.  The  offer 
was  objected  to,  the  objection  sustained,  and  the 
evidence  rejected.     Exception. 

Verdict  for  plaintiff  for  $225  and  judgment 
thereon.  Whereupon  the  defendant  took  this 
writ  assigning  as  error  the  allowance  of  the  above 
amendment  and  the  rejection  of  the  said  offer  of 
evidence. 

The  cases  were  argued  together  in  the  Supreme 
Court. 

F.  M,  KimmeUy  Thad,  M.  Mahon^  and  David 
Wills,  for  the  plaintiff  in  error. 

Howe  Sf  Stewart  and  0,  01  Bowers,  for  the 
defendants  in  error. 


RAILROAD  EXTENSION  00.  V.  DUKE. 

October  7, 1889.  The  Court.  The  offer  of 
the  ordinance  of  September  23, 1880,  was  prop- 
erly rejected.  It  was  not  relevant  or  material  to 
the  issue  made  by  the  pleadings.  It  was  alleged 
by  the  plaintiff  that  the  railroad  company  in  con- 
structing its  road  upon  Water  Street,  in  the 
borough  of  Chambersburg,  made  embankments 
in  the  street  in  front  of  bis  lots,  by  reason  of 
which  he  sustained  damage,  and  this  allegation 
was  denied  by  the  company.  The  ordinance  did 
not  fix  the  grade  of  Water  Street,  nor  attempt  to 
do  so.  It  merely  granted  to  the  railroad  com- 
pany the  right  to  use  the  street  for  its  road,  pro- 
vided it  conformed  to  a  certain  grade.  It  was 
the  grade  of  the  railroad  to  which  the  proviso 
referred.  In  this  case  the  grade  of  the  railroad 
did  not  conform  to  the  actual  grade  of  the  street. 
We  need  not  discuss  the  question  of  the  liability 
of  a  railroad  company  for  damages  where  it  locates 
its  road  in  conformity  with  the  paper  grade  of  a 
street,  before  an  actual  change  of  grade  is  effected 
by  the  city  or  borough  authorities.  It  will  be 
time  enough  to  consider  this  question  when  it 
fairly  arises. 
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We  think  the  reasons  ^veii  by  the  learned 
Judge  for  e^cclgding  the  evidence  are  a  Bofficient 
vindication  g£  kia  ruling. 

The  judgment  is  affirmed. 

RAILROAD  EXTENSION  CO.  t^.  8BIPLE. 

drtober  7,  1889.  The  Court.  It  is  not 
necessary  to  inquire  whether  the  Act  of  April 
17,  1866  (P.  L.  106),  was  broad  enough  to  in- 
clude this  litigation,  as  tliat  Act  was  abrogated 
by  section  21,  Article  III.,  of  the  Constitution  of 
1874.  (In  re  Grape  Street,  103  Pa.  121.)  As 
the  Statute  of  Limitations  of  November  27, 1718, 
has  no  application  to  a  proceeding  for  the  assess- 
ment of  damages  occasioned  by  the  construction 
of  a  railroad,  it  follows  that  Mrs.  Seiple's  right 
of  action  against  the  railroad  company  was  not 
barred  when  the  amendment  was  allowed.  (D., 
L.  &  W.  R.  R.  Co.  V.  Burson,  61  Pa.  St.  869  ; 
Hannum  v.  Borough  of  West  Chester,  68  Id. 
St.  475.)  The  objection  to  the  amendment  rested 
upon  a  supposed  bar  of  Mrs.  Seiple's  right  by  the 
Act  of  April  17,  1866,  and  it  was  not  well  taken. 
The  amendment  was  properiy  allowed.  It  was 
authorized  by  the  Act  of  November  4,  1852  (P. 
L.  574),  and  did  not  introduce  a  new  cause  of 
action  or  deprive  the  company  of  a  meritorious 
defence  or  substantial  riglit.  We  may  add  that 
the  question  whether  a  claim  is  barred  by  a  Statute 
of  Limitations  applicable  to  it  is  ordinarily  for  the 
jury  upon  the  evidence  and  under  instructions 
from  the  Court.  If  the  Act  of  1866  was  in  force 
and  included  tliis  cause  of  action,  it  would  be  for 
the  jury  to  ascertain  from  evidence  when  the 
entry  for  construction  was  made,  and  when  the 
road  was  in  operation.  These  questions  are  not 
for  the  Court  on  a  motion  to  amend.  When  the 
sole  objection  to  a  proposed  amendment  is  that  it 
will  deprive  the  opposite  party  of  a  defence  under 
the  Statute  of  Limitations,  it  is  proper  practice 
to  allow  the  amendment,  and  leave  the  party  to  a 
prayer  for  instructions  as  to  its  effect  upon  his 
ritrhts  under  the  Statute  of  Limitations  when  the 
evidence  is  closed.  (Kaul  v.  Lawrence,  78  Pa. 
410.) 

For  the  reasons  briefly  stated  in  Railroad  Co. 
v.  Duke,  just  decided,  no  error  was  committed 
by  the  Court  in  rejecting  the  offer  of  the  borough 
ordinance  of  September  28,  1880. 

Judgment  affirmed. . 

Opinions  by  McCollum,  J.  c.  k.  z. 


Jan.  '89,  301.  May  9, 1889. 

Stoddard  to  use.  etc.  v.  Emery. 

Covenants'-^  Parol  modiJicaHons  of-^Eemedy  for 
breach  of- — Implied  covenants — Exclusion  of 
by  express  covenants — Breach  of  implied  cove^ 
nants —  Who  may  sue  upon. 

When  a  parol  agreement  changing  or  adding  to  a 
previonaly  ezecated  sealed  ooutraot  is  sabeeqaently 
made,  the  whole  becomes  parol,  and  the  remedy  for  a 
breach  thereof  is  assumpsit  and  not  covenant. 

The  insertion  in  an  instrnment  of  an  express  oove- 
nant  as  to  any  matter  exolades  the  existence  of  any 
implied  covenant  touching  such  matter. 

A.  made  an  oil  lease  to  B.  By  the  terms  of  the 
lease  B.  covenanted  to  dig  one  well  at  once,  and  if  it 
proved  a  paying  one  to  sink  another,  no  special  time 
being  mentioned  for  doing  so.  B.  dng  the  first  well, 
and  sabseqnentlj,  prior  to  the  sinking  of  the  seoond, 
A.  sold  the  laud  and  his  interest  in  the  lease  to  C. 
In  an  action  of  covenant  by  A.  to  use  of  C.  against  B  , 
on  the  ground  of  nnreasonable  delay  in  sinking  the 
second  wellf  and  a  failure  to  dig  any  farther  ones,  the 
plaintiff  offered  to  prove  a  statement  made  by  B.  at 
the  time  of  the  execution  of  the  lease  to  the  effect 
that  he  won  Id  sink  a  sufficient  number  of  wells  to 
take  out  the  oil  in  the  land,  and  also  the  custom  as  to 
the  number  of  wells  per  acre  usually  dug  in  such  a 
bufliness : 

Held,  that  sn6h  evidence  was  not  admissible  to 
overrule  the  express  terms  of  the  lease,  and  that 
there  was  no  implied  covenant  in  the  lease  to  sink 
more  than  the  two  wells  stipulated : 

Held^  also,  that  were  such  parol  agreement  proved, 
an  action  of  covenant  would  not  lie  for  the  breach 
thereof. 

It  appeared  in  the  above  case  that  there  was  no 
breach  of  the  lease  prior  to  the  sale  by  A.  to  C: 

Heldf  thentfore,  that  Ihere  was  no  right  of  action  in 
A.,  and  that  C.  could  only  recover  for  breaches  oe- 
curring  snbeequent  to  the  sale  in  an  action  brought  in 
his  own  name. 

Error  to  the  Common  Pleas  of  McKean 
County. 

Covenant,  by  Truman  M.  Stoddard,  to  the  ose 
of  Heman  Janes,  against  L.  Emery,  Jr. 

On  the  trial,  before  Morrison,  J.,  the  follow- 
ing facts  appeared :  In  1876,  L.  Emery,  Jr. 
leased  from  Truman  M.  Stoddard  and  wife  a 
tract  of  land  owned  by  them,  for  oil  purposes,  the 
lessors  reserving  the  agricultural  right  to  the 
land.  The  covenants  contained  in  the  lease  rele- 
vant to  this  case  were  as  follows,  viz : — 

That  '*  Lewis  Emery,  Jr.,  should  deliver  to  Truman 
Stoddard  one-«ighth  of  the  oil.  That  Lewis  Emery, 
Jr.,  should  commence  operations  for  mining  purposes 
within  ten  days  from  the  execution  of  the  lease,  that 
he  should  complete  a  well  within  four  months  from 
the  date  of  said  lease,  and  if  not  finished,  he  should 
pay  fifty  cents  a  day  for  each  day  of  delay  after  the 
expiration  of  the  four  months,  and  if  a  well  is  not 
completed  within  eight  months,  then  the  lease  to  be 
▼bid  and  end.  A  second  well  to  be  drilled  upon  the 
farm,  if  the  first  well  is  large  enough  to  Justify  it." 
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Emery  went  into  possession,  and  in  the  same 
yesLT  caused  a  well  to  be  drilled  upon  the  farm, 
which  proved  to  be  a  good  producing  oil  well. 
On  January  7,  1878,  Stoddard  and  wife  con- 
tracted to  sell  the  said  land  and  their  interest  in 
the  said  lease  to  Heman  Janes,  and  on  April  6, 
1878,  in  compliance  with  said  agreement,  they 
conveyed  the  land  and  all  of  their  interest  in  the 
same  to  the  said  Janes,  and  delivered  possession 
thereof  to  him.  Subsequently  the  defendant, 
Emery,  drilled  a  second  well  upon  the  land. 
This  action  was  brought  upon  the  lease  by  Janes 
in  the  name  of  Stoddard  to  his  use,  for  a  breach 
of  the  contract  of  said  lease,  in  that  Emery,  the 
defendant,  had  unreasonably  delayed  the  sinking 
the  second  well,  and  did  not  drill  more  wells  than 
the  two  above  set  forth,  and  for  the  damages  sus- 
tained by  reason  of  the  non-performance  of  the 
said  contract. 

Stoddard  testified,  inter  alia^  as  follows;  Q. 
What  did  Mr.  Emery  say  that  he  would  do,  or 
how  he  would  operate  this  land  if  you  would  give 
him  a  lease  of  it?  A.  I  wouldn't  be  able  to  state 
the  whole  conversation  that  was  given  while  we 
were  there.  Mr.  Emery  told  me  if  I  would  give 
him  the  lease,  he  would  go  on  and  operate  it,  and 
that  he  would  put  down  wells  to  offset  the  wells 
that  were  down ;  put  down  wells  to  protect  the 
lines.  Q.  Were  there  any  wells  down  then  ?  A. 
The  one  on  the  Tibbits  farm  was  down  then.  Q. 
What  did  he  say,  that  he  would  go  on  and  operate 
and  drill  the  wells  so  as  fo  take  out  the  oil  ?  A. 
He  said  he  would  go  on  and  develop  the  land,  as 
I  recollect  it.  Q.  Did  he  say  anything  about 
putting  down  a  sufficient  number  of  wells  to  take 
out  the  oil  ?  A.  I  don't  recollect  that  he  said 
that.  He  said  that  he  would  go  and  put  down 
wells  to  protect  the  lines,  to  offset  other  wells  that 
would  be  drilled.  Q.  To  offset  the  wells  that 
would  be  drilled  on  adjoining  lands?  A.  Tes, 
sir.  Q.  What  was  done  then  as  to  drawing  up  a 
lease  ?  A.  The  lease  was  drawn  upafler  that  con- 
versation.    Q.  At  the  same  time?     A.  Yes,  sir. 

Plaintiff  also  offered  to  prove  the  custom  in  the 
business  as  to  the  time  when  the  second  well 
should  have  been  drilled,  to  be  followed  by  evi- 
dence tliat  wells  drilled  upon  contiguous  tracts  of 
land  by  defendant  and  others  resulted  in  with- 
drawing the  oil  from  the  plaintiff's  land,  whereby 
he  lost  his  share  of  the  same  by  the  omission  of 
the  defendant  to  perform  his  covenants.  The 
Court  refused  to  admit  this  evidence,  except  for 
the  purpose  of  showing  an  unreasonable  delay  in 
putting  down  the  second  well,  between  the  date 
of  the  lease  and  January  7,  1878,  holding  that 
the  drilling  of  the  two  wells  was  a  compliance  on 
the  part  of  the  defendant  with  his  contract.  (First 
and  second  assignments  of  error.) 

The  plaintiff  offered  to  prove,  that  "  there^ 
should  have  been  drilled  on  this  lease,  at  interval 


of  time  of  not  more  than  four  months  apart,  on 
the  outer  lines  of  the  lot,  a  well  to  each  five  acres 
of  the  land,  so  that  the  lessee  could  have  had  the 
income  contemplated  by  the  contract;  and  in 
order  to  comply  with  the  usages  of  the  business, 
and  to  draw  out  the  oil  for  the  use  of  the  lessor 
for  his  share,  and  to  save  it  from  being  taken  out 
through  wells  drilled  on  contiguous  land ;  this 
obligation  being  on  the  lessee  by  reason  of  the 
implied  covenants  in  the  lease  to  operate  the  farm 
in  the  usual  manner."  Objected  to.  Objection 
sustained.     (Third  assignment  of  error.) 

The  Court  charged  the  jury,  infer  alia^  as  fol- 
lows: '^They  have  sworn  one  witness  on  the 
question,  but  haven't  made  out  any  covenant,  we 
think,  under  the  law,  which  was  left  out  of  the 
lease,  sufficient  to  recover  upon  it,  and  if  they 
have,  under  ourt  view  of  the  law,  they  have  shown 
no  damage  to  Mr.  Stoddard,  the  legal  plaintiff,  up 
to  the  time  he  parted  with  his  title,  on  the  7th  of 
January,  1878.  And,  as  we  understand  the  law, 
the  damages  sustained  after  that,  if  there  was 
any  sustained,  cannot  be  recovered  in  this  action. 
We  have  so  ruled  in  the  case,  and  wo  ruled  it 
because  that  is  our  understanding  of  the  law. 
We  may  be  in  error,  and  if  we  are,  the  Supreme 
Court  will  correct  us,  and  the  case  can  be  tried 
hereafter  in  accordance  with  their  view  of  it. 
The  record  is  in  such  shape  that  if  the  plaintiff 
has  been  wronged  by  this  ruling,  he  can  remedy 
it.  But  it  leaves  nothing  for  the  jury  to  do  but 
to  bring  in  a  verdict  for  the  defendant,  there 
being  no  evidence,  as  we  understand  it,  of  any 
damages  sustained  by  Stoddard,  by  reason  of  the 
breach  of  the  covenants  of  this  lease  before  he 
parted  with  his  title  to  the  land."  (Fourth  as- 
signment of  error.) 

Verdict  for  the  defendant  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  writ,  assigning 
for  error  the  rejection  of  the  offers  of  evidence^ 
the  ruling  of  the  Court  that  the  lessee  had  com- 
plied with  the  covenants  of  his  lease,  and  the 
portion  of  the  charge  above  cited. 

Byron  D,  Hamlin  (  W,  B.  Chapman  and  John 
B,  Chapman  with  him),  for  plaintiff  in  error. 

This  action  is  brought  on  the  implied  covenants 
of  the  lease,  that  the  land  should  be  worked  in  a 
workman-like  manner,  in  accordance  with  the 
custom  of  the  business. 

1  Saandera's  PI.  k  Ev.,  p.  853. 
Watson  V.  O'Hern,  6  Watts,  362. 
Lyon  V.  Miller,  24  Pa.  392. 
Kash's  Appeal,  93  Id.  434. 
Penn.  Iron  Co.  v,  Diller,  113  Id.  635. 

Neglecting  so  to  work  the  lease  was  a  waste, 
for  which  the  lessee  was  liable. 

Taylor's  Landlord  and  Tenant,  §§  688-9. 
Billmeyer  v.  Wagner,  91  Pa.  92, 
MoGrew  r.  Stone,  63  Id.  436. 
Soott  V.  Hnnter,  46  Id.  192. 
3  Parson  on  Contraots,  179. 
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2  Sharswood  k  Bndd't  Leading  CaseB,  90. 

1  AddiBon  on  Torts,  §  321. 
Covenants  running  with  the  land  are  the  8ub« 
jects  of  a  suit  by  an  assignee. 

Dailej  v.  Beok,  4  Clark,  58. 

Fisher  v.  Lewia^  1  Id.  431. 

Mcaure  v.  Gbimble,  27  Pa.  290. 

Peters  v.  Bowman,  98  U.  S.  59. 

Funk  V.  Voneida,  11  S.  &  R.  114. 

Mine  Hill  R.  R.  v.  Lippinoott,  86  Pa.  468. 
G.  L.  RohertB  and  M.  F.  Miott  (J.  W.  Lee, 
D.  H.  Jaeky  and  F.  W.  Hasting$  with  them),  for 
defendant  in  error. 

The  law  will  not  raise  an  implied  covenant 
where  there  is  an  express  one,  and  the  latter  may 
restrain  and  qualify  the  former  if  of  the  same 
nature. 

Jackson  k  Gross,  L.  k  T.  p.  487,  520. 

Taylor's  Landlord  and  Tenant,  6th  ed.,  p.  195. 

ChHstine  v.  Whitehill,  16  S.  k  R.  98. 
If  there  be  any  implied  covenant,  the  action 
should  have  been  brought  in  the  assignee's  name. 

Jackson  k  Grots,  on  L.  k  T.  p.  489. 

Spenoer*8  Case,  1  Sm.  L.  C.  «115. 
Had  the  plaintiff  succeeded  in  proving  the  parol 
covenant  which  he  alleged  was  omitted  from  the 
written  instrument,  the  result  would  have  been 
the  establishment  of  a  parol  agreement  on  which 
the  action  of  covenant  would  not  lie. 

Lehigh  Coal  k  Nav.  Co.  v.  Harlan,  27  Pa.  429. 

McManus  k  Henrj  v.  Cassidy,  66  Id.  260.  ' 

Phillips  k  Colby  Const.  Co.  o.  Sejmoar,  91  U.  S. 
646. 

Ward  V.  Vanoe,  93  Pa.  499. 
There  was  no  proof  of  damage  prior  to  the  as- 
signment, therefore  the  assignee  was  the  only 
proper  party  to  bring  this  suit. 

Jaokson  k  Gross,  L.  k  T.  p.  524. 

Wallace  v.  Harmstad,  44  Pa.  492. 

Henwood  v,  Cheeseman  3  S.  &  R.  499. 

Spencer  v.  Phillips,  91  Pa.  60. 

October  7,  1889.  The  Court.  There  was 
no  evidence  to  sustain  the  allegation  of  an  omit- 
ted parol  agreement  left  out  of  the  written  lease 
by  fraud  or  mistake,  and  if  there  had  been  it  is 
at  least  very  doubtiiil  whether  any  recovery  could 
be  had  upon  such  an  agreement  or  stipulation  in 
an  action  of  covenant.  It  is  perfectly  well  set- 
tled that  when  a  parol  agreement  changing  or 
adding  to  a  previously  executed  sealed  contract 
is  subsequently  made,  the  whole  becomes  parol, 
and  the  remedy  is  assumpsit,  and  not  covenant. 
Vicaryv.  Moore  (2  Watts,  451),  and  a  number  of 
cases  which  have  followed  it  are  examples  of  this 
kind. 

The  proposition  that  there  was  an  implied  cove- 
nant to  bore  wells  every  four  months,  or  as  often 
as  it  was  customary  to  put  down  additional  wells, 
in  the  absence  of  any  express  contract  is  alto- 
gether untenable.  The  parties  provided  by  the 
express  terms  of  their  oontract  how  many  wells 
should  be  put  down,  and  that  provision  of  the 
contract  determines  the  question.      When  the 


number  is  expressed  there  is  no  room  for  any  im- 
plication that  there  should  be  some  other  number. 
Had  there  been  nothing  said  in  the  contract  on 
the  subject  there  would  of  course  have  arisen  an 
implication  that  the  property  should  be  developed 
reasonably,  and  evidence  of  a  custom  of  reason* 
able  development  by  boring  a  given  number  of 
wells  in  a  certain  space  of  time  would  have  been 
competent,  and  perhaps  controlling.  But  tliat 
doctrine  has  no  application  in  a  case  when  the 
parties  have  expressly  agreed  in  the  contract  how 
many  wells  shall  be  bored. 

We  agree  with  the  learned  Court  below  that 
there  was  no  breach  of  the  lease  prior  to  the  sale 
of  the  reversion  by  Stoddard  in  January  1878, 
and  that  being  so  there  was  no  right  of  action  by 
Stoddard.  If  there  were  any  breaches  after  the 
purchase  of  Janes,  there  would  be  no  right  of 
action  in  Stoddard,  and  there  could  be  no  recov- 
ery in  an  action  brought  in  his  name.  The 
second  proposition  discussed  by  counsel  for  plain- 
tiff in  error  is  of  no  relevancy  because  the  only 
kind  of  breaches  for  which  recovery  is  there 
claimed  is  breaches  of  implied  covenants  occur- 
ring before  the  sale.  But  we  have  already  held 
there  were  no  such  implied  covenants,  and  hence 
there  could  be  no  recovery  for  an  alleged  breach 
of  them. 

Judgment  affirmed. 

Opinion  by  Gbebk,  J.  s.  H.  t. 


Jan.  '89,  341,  261.  May  24,  1889. 

In  re  Opening  of  First  Street. 

County  of  Lancaster  v.  Frey. 

County  of  Liancaster  ▼.  Kendig. 

Damages  for  opening  $lreel$ — Act$  of  Mag  d, 
1850,  April  13,  1854,  and  April  18,  1878, 
relating  to  the  opening  of  itreeU  in  Lanca$Ur 
Oity — Oomtruction  of 

The  Courts  have  power  to  correct  a  clerical  error  in 
an  Act  of  Assembly,  when,  as  it  appears  on  the  statute 
book,  it  involves  a  manifest  abeorditj  and  the  error 
is  plain  and  obvious. 

The  Act  of  April  13,  1873  (P.  L.  811),  which  pre- 
scribes the  method  of  opening  and  laying  oat  streets 
in  the  city  of  Lancaster,  declares  that  damages  shall 
be  paid  in  the  manner  directed  by  existing  laws.  The 
existing  law  in  regard  to  damages  is  the  Act  of  April 
13,  1864  (P.  L.  352),  by  the  second  seoUon  of  which 
all  sums  awarded  for  damages  are  to  be  paid  out  of  the 
county  treasury,  except  damages  for  the  removal  or 
injury  to  buildings,  which  are  to  be  separately  assessed 
and  paid  out  of  the  city  treasury.  The  third  section 
of  this  Act  provides  as  follows  :  "  That  the  oommia- 
sioners  of  Lancaster  County  shall  open  an  account 
with  the  oity  of  Lancaster,  showing  the  amount  con- 
tributed by  said  city  within  the  past  two  years,  to- 
wards opening  roads  and  erecting  and  repairing  bridges 
in  said  county,  and  the  amount  drawn  ttam  the  county 
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treasQiy  within  the  same  period  for  opening  streets  or 
all^TS  in  said  city,  to  whioh  aooonnt  shall  he  charged 
or  credited,  from  time  to  time  hereafter,  the  sums  con- 
tribnted  or  received  hy  said  city  for  said  purposes,  and 
any  damages  that  may  be  incurred  by  the  opening 
and  extending  of  streets  and  alleys,  while  the  balance 
CD  said  aoeonnt  Is  against  the  dty,  shall  he  payable 
out  of  the  treasury  of  said  comi/y,  and  be  reimbursable 
out  of  the  county  treasury  only  when  the  balance 
shall  be  in  favor  of  said  city,  and  to  the  extent  of  such 
balance :" 

Held,  (1)  that  the  word  **  county"  in  iUlics,  as 
quoted  in  section  3  above,  is  manifestly  a  clerical  mis- 
take for  '*  city ;"  to  say  that  damages  should  be  paid 
out  of  the  county  treasury,  and  be  reimbursable  out 
of  the  county  treasury,  involves  an  absurdity,  and  the 
Court,  undoubtedly,  has  power  to  correct  such  a  mis- 
take. 

.  (2)  Under  the  second  section  of  the  Act  of  1854,  the 
primary  oligation  to  pay  damages  (except  for  injury  to 
buildings)  rests  upon  the  county,  and  the  property 
owner  has  a  right  to  proceed  against  the  county  to 
recover  the  damages  awarded  him  by  viewers,  and  the 
county  can,  afterwards,  in  a  proper  case  resort  to  the 
city  ;  it  would  be  clearly  improper  to  make  the  prop- 
erty holder  first  discover  how  the  accounts  between 
the  city  and  county  stood  before  he  could  proceed  to 
recover  the  damages  awarded  him. 

Writs  of  certiorari  to  the  Quarter  Sessions  of 
Lancaster  County. 

Rules,  by  Jacob  L.  Frey  and  Wm.  E.  Kendig 
upon  the  commissioners  of  Lancaster  County,  to 
show  cause  why  the  county  should  not  be  com- 
pelled to  pay  them  the  damages  awarded  them 
for  land  taken  in  the  opening  of  First  Street  in 
Lancaster  City. 

The  petition  of  Frey  set  out  that  the  viewers 
had  awarded  him  $750,  to  he  paid  by  the  county, 
and  that  no  appeal  had  been  taken  from  that 
assessment;  that  he  had  demanded  payment  of 
said  damages  from  the  county  commissioners,  and 
they  had  refused  to  pay  the  same.  He  therefore 
prayed  for  a  writ  commanding  the  said  commis- 
sioners to  pay  him  said  sum  and  interest.  The  pe- 
tition of  Kendig  was  practically  in  the  same  form. 

The  answer  of  the  commissioners  represented 
that  the  writs  should  not  issue  for  the  following 
reasons: — 

"  That  the  viewers  appointed  by  the  Court  of 
Quarter  Sessions  of  Lancaster  County,  to  assess 
the  damages  caused  by  the  opening  and  laying 
out  of  First  Street,  in  Lancaster  City,  were  or- 
dered and  had  power  only  *  to  assess  and  report 
the  damages,  if  any,  done  to  persons  owning  hind 
on  both  sides  of  said  street ;'  and  *  where  there 
are  buildings  on  the  land  they  are  called  upon  to 
view,  to  assess  the  damages  to  the  land  and  the 
damages  to  the  building  separately,  and  return  in 
their  report  to  the  Court  the  damages  done  to 
each  specifically  and  separately.' 

"That  the  said  viewers  had  no  power  or  au- 
thority under  the  law,  the  rules  of  Court,  or  the 
directions  of  the  order  issued  to  them  to  inquire 
or  report  as  to  who  was  to  pay  the  damages  found 
by  them  to  have  been  caused,  and  that  so  much 


of  their  report  as  orders  the  payment  of  any  dam- 
ages by  the  county  of  Lancaster  was  in  excess  of 
their  authority,  and  was  surplusage  and  void. 

"  That  the  confirmation  of  the  report  of  said 
viewers  by  the  Court  of  Quarter  Sessions  of  Lan- 
caster County  was  only  of  so  much  of  their  re- 
port as  they  -had  authority  to  make,  and  is  con- 
clusive only  as  to  the  amount  of  damages  to  be 
paid,  and  is  in  no  sense  a  judgment  of  the  Court 
as  to  who  is  liable  for  the  payment. 

*'  That  your  Honors  have  never  determined 
who  is  liable  to  pay  the  said  Jacob  L.  Frey  the 
damages  suffered  by  him,  and  that  this  question 
is  now  for  the  first  time  brought  before  the  Court. 

"  That  at  the  time  the  land  of  Jacob  L.  Frey 
was  taken,  and  the  said  damages  assessed,  the 
county  of  Lancaster  was  under  the  law  liable  for 
the  payment  of  damages  for  land  taken  for  streets 
in  Lancaster,  only  when  the  balance  in  the  ac- 
count provided  for  in  the  third  section  of  the  Act 
of  April  13,  1854,  was  in  favor  of  the  city  of 
Lancaster,  and  to  the  extent  of  such  balance ; 
and  that  otherwise,  the  city  of  Lancaster  was 
liable  for  such  damages. 

**  That  the  city  of  Lancaster  knew  and  recog- 
nized  this  to  be  the  law,  as  is  evidenced  by  the 
fact  that  during  a  period  of  eighteen  years,  or 
thereabout,  when  the  balance  in  said  account  was 
in  favor  of  said  city,  the  city  regularly  demanded 
settlement  with  the  county,  and  was  paid  large 
sums  of  money  by  the  county. 

"  That  at  the  time  the  damages  aforesaid  were 
assessed,  and  ever  since  then,  the  state  of  the 
accounts  provided  for  in  the  third  section  of  the 
Act  of  April  Id,  1854,  was  such  that  the  balance 
has  been  against  the  city  of  Lancaster,  and  that 
the  said  balance  at  this  time  against  the  city  of 
Lancaster  and  in  favor  of  the  county  of  Lancaster 
exceeds  the  sum  of  $100,000." 

The  Acts  of  Assembly  referred  to  in  the  an- 
swers of  the  commissioners  are  set  out  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court,  Pattebson,  J.,  entered  an  order 
directing  the  county  commissioners  to  pay  to  Frey 
and  Kendig  the  amounts  claimed  by  them. 

The  county  of  Lancaster  thereupon  took  these 
writs,  assigning  for  error,  inter  alia^  the  follow- 
ing:— 

(1)  The  Coort  erred  in  not  deciding  that  the 
118th  word  in  the  third  section  of  the. Act  of 
April  18,  1854  (P.  L.  852),  is  a  clerical  error, 
and  should  be  read  "  city"  instead  of  "  county." 

(2)  Tlie  Court  erred  in  not  deciding  that  the 
county  of  Lancaster  is  not  liable  for  the  payment 
of  land  damages  in  the  city  of  Lancaster,  when 
the  balance  of  the  account  required  to  be  kept  by 
the  third  section  of  the  Act  of  April  18, 1854,  is 
against  the  city  of  Lancaster. 

(8)  The  Court  erred  in  not  deciding  that  '<  any 
damages  that  may  be  incurred  by  the  opening 
and  extending  of  streets  and  alleys^  while  the 
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balance  of  said  accouot  is  against  the  city,  shall 
be  payable  out  of  the  treasury  of  said  city"  in 
the  first  instance. 

William  F.  Be^r  and  A.  F,  Ifoiteiter (with  them 
George  A.  Lane^  county  solicitor),  for  appellant. 

George  Nauman^  for  Frey,  appellee. 

Marrictt  BroitMS^  for  Kendig,  appellee. 

COUNTY  OF  LAKCASTER  V,   FBEY. 

October  7,  1889.  The  Court.  The  ques- 
tion in  this  case  turns  upon  the  true  and  proper 
construction  of  the  Act  of  April  18,  1854  (P.  L. 
852),  entitled  ^*  An  Act  relative  to  the  opening 
of  streets  in  the  city  of  Lancaster." 

Prior  to  the  year  1850  the  city  of  Lancaster 
would  seem  to  have  been  subject  to  the  provisions 
of  the  general  road  law  of  the  State,  and  dana- 
ges  arising  from  the  opening  of  streets  therein 
were  payable  out  of  the  county  treasury.  By  the 
8th  section  of  the  Act  of  May  8, 1850  (P.  L.  751), 
however,  it  was  provided  : — 

*^That  no  damages  whatsoever,  which  shall 
hereafter  occur  to  any  person  by  reason  of  laying 
out  any  road,  street,  alley,  or  way  in  the  eity  or 
any  of  the  boroughs  of  the  oounty  of  Lancaster 
shall  be  paid  out  of  the  county  treasury,  but  the 
same  shall  be  paid  by  such  city  or  borough,  or  by 
the  persons  whose  property  is  benefited  by  the 
opening  of  such  streets,  roads,  alleys,  or  ways." 
This  Act  remained  in  force  until  April  13, 1854, 
the  date  of  the  passage  of  the  first  above  men* 
tioned,  when  the  8th  section  of  the  Act  of  May 
8,  1850,  was  expressly  repealed,  and  from  thence- 
forth damages  for  the  opening  of  streets  have 
been  assessed  and  paid  under  the  provisions  of 
the  Act  of  1854.  By  the  Act  of  April  18, 1873 
(P.  L.  811),  provision  is  made  for  the  manner  of 
laying  out,  opening,  and  grading  of  the  streets  in 
the  eity  of  Lancaster,  but  as  it  is  provided  therein 
that  the  damages  accruing  to  the  property  owners 
<<  shall  be  paid  by  the  said  city  of  Lancaster  and 
the  county  of  Lancaster  in  the  manner  and  in  the 
proportions  directed  by  existing  laws,"  the  rule 
regulating  the  extent  of  the  liability  of  each  is  not 
thereby  changed. 

It  is  conceded  that,  by  force  of  the  second  sec- 
tion of  the  Act  of  1854,  all  sums  awarded  for 
damages  for  the  opening  of  streets  in  the  city  of 
Lancaster  are  to  be  paid  out  of  the  county  treas- 
ury, with  the  exception  of  such  damages  as  may 
accrue  from  the  removal  of  or  injury  to  **any 
house,  out-house,  stable,  or  other  building," 
V  hich  are  to  be  separately  assessed  and  paid  out 
of  the  city  treasury.  The  second  section  as  thus 
construed  is  a  complete  adjustment  of  the  rule  of 
responsibility  attaching  to  the  city  and  the  county, 
£or  the  opening  of  streets  within  the  city.  The 
third  section  is  taot  a  part  of  the  second,  but  is 
built  upon  it ;  the  proceedings  are  by  the  express 
terms  of  the  Act,  *^  under  the  general  road  laws  (^'^ 
the  Commonwealth,"  and  it  is  provided  that  the 


damages,  except  those  for  the  removal  of  or  in- 
jury to  any  house,  etc.,  shall  be  paid  after  being 
confirmed  oat  of  the  county  treasury.  In  the 
third  section  it  is  assumed  that  under  the  seoond 
the  oounty  will  expend  county  funds  in  payment 
of  damages  as  therein  provided,  and  the  pdliey  of 
the  third  section  is  that  the  city  shall  not  tb«B 
withdraw  from  the  county  funds  mot«  than  she  con* 
tributes  to  it,  that  is  to  say,  the  city  is  responsible 
to  the  county  that  the  amount  thus  expended  in 
its  behalf  shall  not  exceed  the  amount  contributed 
by  the  city  to  the  county  funds,  for  opening  roads, 
etc.     It  is  therefbre  provided  :— 

*<  That  the  commissioners  of  Lancaster  County 
hall  open  an  account  with  the  city  of  Lancaster, 
showing  the  anM)unt  contributed  by  said  city, 
within  the  past  two  years,  towards  opening  roads 
and  erecting  and  repairing  bridges  in  said  county, 
and  the  amount  drawn  from  the  county  treasury, 
within  the  same  period,  for  opening  streets  or 
alleys  in  said  city;  to  which  amount  shall  be 
changed  or  credited,  from  time  to  time  hereafter, 
the  sums  contributed  or  received  by  said  city  for 
said  purposes ;  and  any  damages  that  may  be  in- 
curred by  the  opening  and  extending  of  streets 
and  alleys,  while  the  balance  on  said  amount  is 
against  the  city,  shall  be  payable  out  of  the  treas- 
ury of  said  oounty,  and  be  reimbursable  out  of 
the  county  treasury,  only  when  the  balance  shall 
be  in  favor  of  said  city,  and  to  the  extent  of  soeh 
balance.'' 

It  is  perfectly  manifest  that  the  word  "  county," 
the  one  hundred  and  eighteenth  word  in  the  third 
section,  is  a  mere  clerical  error  in  the  transcribing 
of  the  Act.  That  the  damages  should  be  paid 
out  of  the  treasury  of  the  county  and  be  reim- 
bursable out  of  the  county  treasury,  etc.,  is  a 
manifest  misuse  of  words ;  no  such  thing  could 
have  been  in  the  mind  of  the  Legislature,  for  the 
proposition  involves  an  absurdity.  The  obvious 
meaning  and  purpose  of  the  Act  is  plain  from 
the  context;  it  needs  no  argument  to  show  thai 
the  word  **  oounty"  was  mistakingly  written  for 
^*  city ;"  it  is  a  mistake  apparent  on  the  face  of 
the  Act,  which  may  be  rectified  bj  the  context. 
In  making  this  correction  we  are  not  to  be  on* 
derstood  as  correcting  the  Act  of  the  Legislature* 
We  are  enabled  to  carry  out  the  intention  of  the 
Legislature  from  the  plain  and  obvious  meaning 
of  the  context,  in  which  the  real  purpose  or  in- 
tention of  the  Legislature  is  manifest.  It  fidls 
within  the  province  of  the  Courts  to  correct  a 
merely  clerical  error,  even  in  an  Act  of  Assembly, 
when  as  it  is  written  it  involves  a  manifest  ab« 
surdity,  and  the  error  is  plain  and  obvious.  The 
cases  in  which  this  power  has  been  exercised  acre 
collected  in  Bndlich  on  the  Interpretation^. of 
Statutes,  section  819,  and  it  is  muieoessacy  to  rs. 
fer  to  them  in  detail.  The  power  is  undoubted, 
but  it  can  only  be  exercised  when  tie  error  is  m 
manifest,  upon  an  inspection  of  th^  Act^  as  to  pro  • 
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elude  all  manner  of  doubt,  and  when  the  correc* 
tion  will  relieve  the  sense  of  the  statute  from  an 
actual  abeurditj,  and  earry  out  the  clear  purpose 
of  the  Legislature.  There  can  be  no  doubt  upon 
an  inspection  of  this  statute  that  the  word 
*•  countj/'alreadj  referred  to,  should  read  **  city  ;V 
the  section  is  senseless  and  absurd  as  it  is  written, 
whilst  the  purpose  of  the  L^slature  is  perfectly 
obvious  and  certain,  that  the  ultimate  obligation 
was  intended  in  the  event  stated  to  rest  on  the 
city.  It  is  certainly  true  that  the  enrolment  of 
an  Act  of  Assembly  in  the  office  of  the  secretary 
of  the  Commonwealth  after  its  passage,  and 
after  it  baa  received  the  approval  of  the  gover- 
nor, is  the  highest  evidence  of  its  authenticity  as 
a  law,  and  to  thia  rule  we  firmly  adhere ;  but  it 
is  not  unworthy  of  mention  that  in  the  original 
bill  as  it  passed  the  Senate  and  House  of  Repre- 
sentatives it  has  been  shown  that  the  one  hundred 
and  eighteenth  word  of  the  third  section  was  in 
^t  "  city'*  instead  of  "  county,**  and  the  statute, 
ader  its  passage,  was  so  published  in  the  news- 
papers of  lAuca^ter  County.  We  mention 
this  ftct,  not  because  it  has  any  legal  significance 
whatever,  but  because  it  is  part  of  the  admitted 
history  of  the  case. 

But  this  obligation  of  the  city  was  to  the 
county,  upon  which,  by  the  second  section,  the 
primary  obligation  to  pay  was  imposed.  By  that 
section  it  is  expressly  provided  tliat  after  the  dam- 
ages have  been  assessed,  the  said  amount  shall  be 
paid,  after  being  confirmed  by  the  Court,  out  of 
the  county  treasury ;  this  is  followed  by  the  pro- 
vision that  if  any  house  or  building  shall  be  re- 
moved a  separate  estimate  or  assessment  shall 
be  made,  and  that  amount,  after  confirmation 
shall  be  paid  out  of  the  city  treasury.  If  the 
county  were  to  be  primarily  liable  to  the  property 
holder  when  the  balance  of  the  account  was 
against  the  county,  and  the  city  when  the  bal- 
ance waa  against  the  city,  the  property  holder, 
having  no  control  over  or  even  knowledge  of,  the 
condition  of  the  account  or  of  the  existing  liabil- 
ities of  the  county  or  city  respectively,  would,  or 
might  be,  subjected  to  the  greatest  uncertainty  as 
to  the  party  against  which  he  might  proceed  ;  for 
whilst  he  was  in  an  appropriate  proceeding  at  law 
endeavoring  to  adjust  his  claim  against  one,  the 
balance  on  his  account  might  be  found,  upon  the 
result  of  proceedings  already  pending  in  other 
oasea,  to  have  been  against  the  other.  Not  only 
so,  but  the  property  holder  would  be  held  in  each 
case  to  establish  the  correctBass  of  an  account, 
over  which  he  had  no  control  and  as  to  which  he 
could  have  no  meansof  proof.  Certainly  no  such 
Hmig  was  in  the  mind  of  the  Legislature ;  the 
proceedings  were  un4er  the  general  road  laws  of 
the  Conmonwei^h  and  the  daoMges,  with  the 
esoeption  stated  in  the  proviso^  were,  upon  eon^ 
firtDation,  to  be  paid  out  of  the  cooaty  treasury. 
Hence,  it  was  provided  that  the  county  eommis^ 


sioners  should  open  an  account  with  the  city  of 
Lancaster,  showing  the  amount  contributed 
by  the  city  to  the  county  treasurer  towards 
opening  roads,  etc.,  on  the  one  side,  and  the 
amount  withdrawn  ft*om  the  county  treasurer  for 
opening  streets,  etc.,  in  the  city,  on  the  other 
side  ;  and  whilst  the  balance  on  that  account  was 
against  the  city,  the  damages  incurred  in  the 
opening  of  streets  in  the  city  should  be  payable 
out  of  the  treasury  of  the  city-payable  to  the 
county,  of  course,  who  is  primarily  liable  to  the 
property  holder.  Thus  t^e  true  condition  of  the 
account  is  made  a  matter  between  the  parties  in- 
terested in  it. 

We  are  of  opinion  that  the  question  of  the  lia- 
bility of  the  city,  in  each  case,  can  only  be  raised 
in  a  proceeding  between  the  county  and  the  city  ; 
that  the  property  holder  must  resort  to  the  county 
treasury,  and  the  county  must,  in  a  proper  case, 
resort  to  the  city ;  and  further,  that  the  city  upon 
payment  of  any  such  claim  is  reimbursable  out  of 
the  county  treasury,  when  the  balance  is  in  favor 
of  the  city  to  the  extent  of  such  balance. 

Upon  the  grounds  stated  tl^e  proceedings  of  the 
Quarter  Sessions  are  afiHrmed. 

OOUNTT  OF  LANCASTER  V,   KENDIO. 

October  7,  1889.  The  Court.  For  the 
reasons  stated.  In  re  Assessment  of  Damages  to 
Jacob  L.  Frey,  for  the  opening  of  First  Street,  in 
the  city  of  Lancaster  argued  at  this  term,  this 

Judgment  is  affirmed. 

Opinions  by  Clabk,  J.  w.  m.  s.,  jr. 


July  '89,  83.  May  24,  1889. 

In  re  Opening  of  Broad  Street. 
County  of  Lancaster  v.  Clark. 

Certiorari  to  the  Quarter  Sessions  of  Lancaster 
County. 

This  ease  arose  under  circumstances  similar  in 
all  respects  to  the  preceding  cases  of  County  i  f 
Lancaster  v»  Frey,  and  Same  v.  Kendig,  the  only 
practical  difference  being  that  the  danmgea  arose 
from  the  opening  of  Broad  Street  instead  of  First 
Street. 

The  case  was  submitted  without  oral  argument 

George  A.  Lane,  county  solicitor,  A,  F.  Hot' 
tetter,  and  William  F,  Beyer,  for  appellant. 

WilHam  T.  Brown,  solicitor  iw  the  city  of 
Lancaster,  and  A.  S*  Joktu^  for  appellee. 

October  7, 1889.  The  Court.  For  reasons 
given  in  our  opinion  filed,  in  the  Matter  of  the 
Assessment  of  Damages  to  Jacob  L.  Frey,  in  the 
opening  of  First  Street  in  the  city  of  Lancaster, 
the  proceedings  of  the  Quarter  Sessions  are  af- 
firmed* 

Opinion  by  Clark,  J.  w*  m.  s.,  jr« 
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FORMS  FOR  TAKING  APPEALS 

Vmiw  tk«  Aet  ef  Haj  0, 1689. 
Pbbpabbd  bt  Hon.  M.  Arnold. 

On  an  appeal  from  a  judgment  at  law  which 
formerly  would  have  been  called  a  writ  of  error, 
the  praecipe  would  be : 

1  Appeal  \>j  defendant  (or  plain- 

JoBN  Dob  tiff)  from  the  Judgment  of  the 

0ff.  Court  of  Common  Pleas  No.  -. 

RiCHABD  Rob.  of  the  County  of  Philadelphia. 

Term,  18 — ,  No.  — . 

Issue  a  writ  of  certiorari  in  above  caee^  return- 
able the  first  Monday  of  January,  1890. 

John  Jones, 
Attorney  for  defendant  (or  plaintiflT). 

Here  add  an  affidavit  that  the  appeal  is  not  intended 
for  delay. 

On  an  appeal  from  a  decree  in  equity  the  prae- 
cipe would  be : 

1  Ai^peal  bj  defendant  (or  plain- 

JoHN  Dob  tiff)  from  the  decree  of  the 

vi.  Court  of  Common  Pleaa  No.  - 

RicuABD  Rob.  of  the  County  of  Philadelphia. 

Term,  18—,  No.  — . 

Issue  a  writ  of  certiorari,  etc.  etc.  [as  above]. 
John  Jones, 
Solicitor  for  defendant  (or  plaintiff). 

Add  affidavit  that  the  appeal  is  not  intended  for 
delay. 

On  an  appeal  from  the  Orphans'  Court : 

Appeal  of  RicHABD  Rob  ttcm 
the  decree  of  the  Orphans* 
Court  of  the  County  of  Phila- 
delphia. 

(Add  term  and  number  in  Court 
below.) 

Issue  a  writ  of  certiorari,  etc.  etc.  [as  above]. 
John  Jones, 
Attorney  for  Appellant. 
Add  affidavit  as  above. 


EsUteof 
John  Dob,  deoeased. 


On  an  appeal  in  criminal  cases. 

Appeal  by  defendant  from  the 
Judgment  of  the  Court  of  Oyer 
and  Terminer  of  the  County 
of  Philadelphia. 

(Add  term  and  number.) 

Issue  a  writ  of  certiorari,  etc.  etc  [as  above]. 
John  Jones, 
Attorney  for  defendant. 
Add  the  affidavit  required. 


The  Commonwealth 

OF  Pennsylvania. 

vs. 

Richabd  Rob. 


On  an  appeal  in  road  cases : 

Appeal  of  Richabd  Rob  from  the 
decree  of  the  Court  of  Quar- 
ter Sessions  of  the  County  of 
Philadelphia. 
(Add  term  and  nomher.) 
Issue  writ  of  certiorari,  etc. 
Add  affidavit. 


In  re  Opening  of 
FiBST  Street. 


In  cases  in  which  the  appeal  is  taken  and  per* 
fected  in  the  Court  below,  which  may  be  done 
under  the  Act  of  May  9,  1889,  and  the  affidavit 
taken  and  recognizance  entered  into  before  tiie 
prothonotary  or  clerk  of  the  Court  below,  und^ 
the  Act  of  April  25, 1850,  §  29,  the  form  of  the 
appeal  would  be : 

In  the  Court  of  Omimon  Pleas  No.  -  of  the  (kmatj 
of of Term,  IS—,  No.  — . 


John  Dob 

V8, 

Richard  Rob. 


J 


Richard  Rob,  the  defendant  in  the  above  oase,  hereby 
appeals  to  the  Supreme  Court  from  the  judgment 
(or  decree)  of  this  Court  in  the  above  case. 
John  Jones, 
Attorney  for  defendant 
Add  affidavit. 


John  Dob 

vt. 

Richard  Rob. 


In  all  cases  the  Docket  Entries  should  follow 
the  prsBcipe.     Thus  on  an  appeal  in  equity : 

Appeal  by  defendant  (or  plain- 
tiff) from  the  decree  <^  the 
Court  of  Common  Pleas  No.  - 
of  the  County  of  Philad^phia. 

(^rtiorari  exit  October  r,  1889. 

Returnable  1st  Monday  of  Jan- 
uary, 1890. 

Record  filed  Jannaiy  6, 1890. 

If  the  record  is  made  up  in  the  county  Court 
and  filed  in  the  Supreme  Court  without  a  writ 
of  certiorari,  the  entries  relating  to  the  certiorari 
will  be  omitted. 


Some  remarks  on  the  Act  of  1889  may  not  be 
out  of  place  here.  The  writ  of  error  has  been 
abolished,  and  the  writ  of  certiorari  substituted  in 
its  place.  It  was  siaid  at  an  eariy  day  that  a  cer- 
tiorari is  a  writ  of  error  in  everything  but  form 
(Cook  V.  Reinhart,  1  Rawle,  321 ;  Welker  v. 
Welker,  3  Penrose  <&  Watts,  24;  Young's  Peti- 
tion,  9  Pa.  216).  <*  Either  writ  has  been  used  for 
the  same  purpose*'  (Commonwealth  r.  Wal- 
lace, 114  Pa.  405).  Both  were  used  in  Holland 
V.  White  (120  Pa.  228);  and  in  Boyer's  Appeal 
(24  Weekly  Notes,  800),  where  there  waa  a 
writ  of  error  as  well  as  an  appeal.  Chief  Justice 
Paxson  said,  **  We  need  not  say  which  waa  the 
proper  remedy  as  both  lead  to  the  same  result." 

In  le^slation  the  words,  writ  of  error  and  appeal, 
are  used  intercliangeably,  and  sometimes  together, 
showing  that  the  name  of  the  writ,  so  far  as  itsefiect 
is  concerned,  is  mere  caprice.  Pleadings  in  error 
have  become  obsolete,  the  assignments  of  error 
having  taken  their  place.  In  feigned  iauiea  aeni 
by  the  Orphans'  Court  to  tl»  Giminion  Pleas  for 
trial,  a  writ  of  error  to  the  Common  Pleas  can 
be  taken  under  the  Aet  of  April  10, 1848,  or  ike 
exceptions  to  the  rulings  or  charge  of  (he  Court 
on  the  trial  may  be  heard  on  appeal  from  the  final 
jodgment  or  decree,  as  aUow^  by  the- Aet  of 
February  12,  1869.    An  appeal  is  the  appellate 
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remedy  in  a  divorce  case  under  the  Divorce  Act 
of  1815,  altbouKh  there  may  be  a  jury  trial  in 
the  case.  The  refusal  of  a  Court  to  open  a  judg- 
ment entered  by  warrant  of  attorney  may  now  be 
reviewed  in  the  Supreme  Court  by  appeal  (Act 
of  April  4,  1877),  although  the  Supreme  Court 
formerly  reviewed  such  cases  and  struck  off  the 
judgment  by  writ  of  error.  (Knox  v.  Flack,  22 
Fa.  337.)  In  cases  referred  under  the  Act  of 
May  13,  1874,  there  may  be  a  writ  of  error  or' 
appeal  (Act  of  May  4,  1889).  Enough  has  been 
said  to  show  that  it  is  of  little  importance  whether 
the  writ  is  called  a  writ  of  error  or  certiorari,  or 
the  proceeding  an  appeal,  or  writ  of  error,  or  cer- 
tiorari, 80  long  as  it  brings  the  record  up  to  the 
Supreme  Court.  Adopting  one  name  for  all  ap- 
pellate proceedings  makes  no  change  in  substance, 
while  it  avoids  disputes  about  names  of  writs 
which  sometimes  obscure  the  merits  of  the  con- 
troversy. In  Brooks  v.  Brooks  (S.  C.  January 
Term,  1888)  the  respondent  took  a  writ  of  error 
in  divorce,  which  was  quashed  because  it  should 
have  been  an  appeal ;  then  she  took  an  appeal, 
which  brought  up  the  same  record,  and  it  was 
quashed  because  it  was  not  taken  within  a  year 
after  the  decree.  The  merits  of  her  appeal  were 
never  considered. 

In  practice  there  will  not  be  any  change.  In 
appeals  in  cases  at  law  before  a  jury,  or  for  de- 
fects apparent  on  the  record  the  Supreme  Court 
will  not  weigh  the  evidence,  but  will  simply  pass 
upon  its  admissibility.  In  appeals  in  equity  or 
under  statutes,  the  Supreme  Court  will  examine 
the  evidence  as  heretofore. 

The  attention  of  the  profession  is  called  to  the 
3d  section  of  the  Act  which  takes  away  all  ex- 
emptions from  the  Acts  of  limitation  on  the  time 
for  taking  appeals.  The  limitation  is  two  years 
after  judgment,  as  fixed  by  the  Act  of  April  1, 
1874,  the  exemptions  of  married  women,  minors, 
and  others  being  taken  away  by  the  Act  of  1889. 
When  a  lawsuit  has  been  commenced  it  may  be 
prosecuted  to  judgment,  and  when  judgment  has 
been  pronounced  it  binds  all  persons  alike,  unless 
appealed  from  within  two  years. 


C.  P.  of  Beaver  Co.  October  3,  1889. 

Citizens'  Natural  Gaa  Co.  v.   Shenanfo 
Natural  Gas  Co. 

Equitable  jurisdiction — Injunction  —  MuUifari- 
auimsi-^^MasUr*  $  report^^Rtquisites  of. 

Conrts  of  eqaity^  having  jnrisdictioa  in  the  case  of  ex- 
ecutory contraa  for  sale  of  realty,  may  grant  all  necessary 


incidental  relief, including  injunction  to  keep  the  property 
in  statu  pi».  And  «^  injunction  may  usually  issue  to 
prevent  illegal  interference  with  flowing  gas  wells  used  to 
supply  the  public 

Multifariousness  must  be  taken  advantage  of  by  de- 
murrer, plea,  or  answer;  it  is  too  late  to  object  at  the 
hearing.  Unrelated  matters  may  be  adjudicated  in  the 
same  suit,  if  the  parties  are  willing,  and  no  confusion  or 
inconsistency  is  produced  therel^  in  the  proceedings  or 
decree. 

The  rule  of  law  preventing  plaintiff  from  using  set-off, 
or  cross  demand,  is  not  applicable  to  proceedings  in 
equity. 

A  master's  report  should  usually  consist  of  five  parts : 
(I)  A  history  of  the  case,  wherein  the  issues  should  be 
set  out  and  defined.  (2)  Findings  of  fact  in  short  para- 
graphs.  (3)  Findings  of  law  set  out  in  same  way.  (4) 
Form  of  decree.  (5)  Arguments,  illustrations,  and  au- 
thorities, sustaining  all  that  has  gone  before. 

Sur  exceptions  to  Master's  report. 

The  facts  sufficiently  appear  in  the  opinion, 
infra. 

Thomson  6*  Martin^  for  plaintiff. 

W.  F.  McCook  and  Buchanan  6*  Laird y  for 
defendant. 

October  21,  1889.  The  Court.  The  facts 
necessary  to  a  general  understanding  of  this  case 
are  as  follows :  The  Shenango  Natural  Gas  Com- 
pany, the  defendant,  by  a  written  contract  dated 
October  30,  1888,  a  copy  whereof  is  attached  to 
the  plaintiff's  bill,  and  marked  "  Exhibit  B,** 
agreed  to  sell  to  the  Citizens'  Natural  Gas  Com- 
pany, the  plaintiff  here,  certain  producing  gas 
leaseholds,  together  with  some  pipe-lines  and 
casing  used  upon  the  same,  or  in  connection, 
therewith.  In  consideration  therefor  the  plaintiff 
agreed  to  pay  the  defendant  a  certain  sum  of 
money,  by  instalments,  and  also  to  furnish  a 
quantity  of  gas  pipe.  The  contract  provides 
that  the  title  to  and  possession  of  the  leaseholds, 
wells,  etc.,  should  remain  in  the  defendant  until 
the  plaintiff  had  fully  complied  with  its  part  of 
the  agreement,  but  the  plaintiff  was  given  a 
license  to  at  once  commence  taking  the  gas 
from  the  wells.  This  license  could  only  be  re- 
voked by  the  defendant  in  case  the  plaintiff  vio- 
lated its  agreement  to  furnish  the  property  and 
the  instalments  of  money  already  mentioned. 
It  needs  no  argument,  therefore,  to  show  that 
the  license,  so  called,  was  in  fact,  and  in  the 
contemplation  of  the  parties,  a  substantial  right. 
The  plaintiff  paid  the  first  instalment  of  purchase- 
money  on  the  day  the  contract  was  signed,  and 
after  more  than  two  weeks*  delay,  which  the 
bill  alleges  was  wrongfully  caused  by  the  de- 
fendant, began  to  take  the  gas  from  the  wells. 
Two  more  of  the  instalments  were  paid  and  some 
pipe  delivered  subsequently,  and  then  the  plain- 
tiff refused  to  do  anything  further,  alleging  that 
through  the  delay  above  mentioned  and  other 
breaches  of  the  contract  by  the  defendant,  as 
well  as  owing  to  the  defendant's  violation  of 
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another  somewhat  similar  but  entirely  indepen- 
dent contract,  of  an  earliet  date,  relating  to 
other  gas  wells  (see  '*  Exhibit  A"),  it,  the  plain- 
tiff, had  been  damaged  in  an  amount  more  than 
sufficient  to  cover  sJl  that  was  still  owing  to  the 
defendant.  The  bill  also  avers  that  a  certain 
mortgage  for  ^250,000  stands  unreleased  against 
the  leaseholds,  agreed  to  be  conveyed  by  the 
contract  of  October  30,  1888,  and  that  the  exr 
istence  thereof  was  concealed  from  the  plaintiff. 

The  defendant  was  not  inclined  to  accept  pay- 
ment in  damages,  and  on,  January  26,  1889, 
undertook  to  revoke  the  ''license"  above  re- 
ferred to,  and  forcibly  cut  off  the  plaintiff's  con- 
nections, not  only  with  the  three  wells  agreed 
to  be  conveyed  by  the  executory  contract  of 
October  30,  1888,  but  also  with  the  six  wells 
sold  to  the  plaintiff  by  the  earlier  and  fully  exe- 
cuted contract.  The  plaintiff,  alleging  that  it 
was  likely  to  be  irreparably  injured,  at  once  asked 
for  an  injunction  to  prevent  further  interferenec 
with  its  lines,  and  also  prayed  for  a  decree  of 
specific  performance  of  ttie  second  contract  and 
for  general  relief.  The  injunction  was  granied 
and  afterwards  continued  until  further  order  or 
final  hearing. 

Let  us  now  look  briefly  at  the  law  of  the  case. 

The  jurisdiction  of  a  Court  of  equity  to  enter- 
tain a  bill  for  the  specific  performance  of  an  exe- 
cutory contract,  for  the  sale  of  realty  and  to 
grant  all  incidental  relief  that  may  be  necessary, 
is  undoubted.  The  clearly  illegal,  and,  as  ad- 
mitted by  the  answer,  frequent  interferences  of 
the  defendant  with  the  six  wells  actually  owned 
by  the  plaintiff  and  in  its  possession,  was  so 
likely  to  result  in  irreparable  injury  as  to  consti- 
tute, in  itself,  if  there  were  danger  of  its  repeti- 
tion, a  separate  and  sufficient  ground  of  jurisdic- 
tion. At  the  time  the  Court  took  cognizance 
of  the  cause,  the  plaintiff  seems  to  have  had  no 
notice  or  knowledge  that  the  defendant's  ser- 
vants were  exceeding  their  instructions  in  cutting 
off  the  plaintiff's  connections  with  the  wells  last 
mentioned ;  hence  the  plaintiff  was  justified  in 
asking  for  instant  protection  against  what  the 
defendant  does  not  attempt  to  deny  were  inex- 
cusable trespasses.  The  explanation,  as  to  the 
interference  with  these  wells,  was  not  offered,  so 
far  as  the  Court  can  see,  until  the  filing  of  the 
answer,  four  days  after  the  injunction  issued. 
That  the  plaintiff  was  entitled  to  the  immediate 
protection  of  a  Court  of  equity  will  be  apparent 
to  any  one  who  reflects  for  a  moment  on  the 
danger  and  damage  that  may  result  to  manufac- 
turers and  others  from  even  a  ten-minutes'  sus- 
pension of  the  gas  flow,  and  who  will  consider 
the  situation  of  a  gas  company,  with  reference 
to  its  customers,  in  that  event.  For  such  inju- 
ries, it  is  plain  that  the  law  cannot  furnish  ade- 
quate remedies  or  redress. 

As  to  the  wells,  which  are  the  subject-matter 


of  the  contract,  marked  "  Exhibit  B,"  there 
seemed  to  be  a  bona  fide  di^mte  between  the 
parties  as  to  how  much,  if  any,  of  the  withheld 
consideration  could,  at  the  time  the  suit  was 
brought,  be  legally  and  equitably  exacted  by  the 
defendant.  The  cutting  off  of  the  wells  might 
destroy  them,  and,  while  working  great  harm  to 
the  plaintiff,  could  not  in  any  manner  benefit 
the  defendant,  it  being  considered  that  their  pres- 
sure is  too  low  to  enable  the  latter  to  convey  the 
gas  to  the  market  it  supplies.  The  injunctioo 
was,  therefore,  in  accordance  with  well-estab- 
lished precedents,  made  applicable  to  these  wells 
also,  until  the  litigation  should  be  determined,  or 
until  further  order. 

We  come  now  to  the  Master's  report,  and  a 
consideration,  so  far  as  may  be  necessary  at  this 
time,  of  the  exceptions  filed  thereto. 

The  plaintiff,  in  its  bill,  claims,  inter  alia,  the 
right  to  set  off  damages  caused  by  the  defendant's 
alleged  breaches  of  contract  **  A."  The  Master 
holds,  that  such  a  claim  cannot  be  allowed,  for 
two  reasons :  First,  because  a  plaintiff  cannot  nse 
a  set-off;  and  second,  because  contracts  "A" 
and  <'B"  are  entirely  distinct  and  unconnected. 
He,  therefore,  fails  to  report  the  facts  relating 
to  this  branch  of  the  case.  His  second  reason 
would  sustain  the  legal  conclusion  reached,  cfid 
the  pleadings  raise  the  question  he  decides.  The 
introduction  of  the  claim  for  breaches  of  contract 
**A"  made  the  bill  multifarious.  The  defen- 
dant might  have  objected  by  demurrer  or  plea, 
or  in  its  answer.  It  did  none  of  these  things, 
but  joined  issue  on  the  fact  of  the  existence  of 
such  a  claim,  and  afterwards  united  in  the  taking 
of  a  great  mass  of  testimony  respecting  the  same. 
As  the  case  stands  at  present,  the  defect  must  be 
considered  as  wai\ed.  It  is  too  late  to  object 
at  the  hearing.  (Perschtr.  Quiggle,  57  Pa.  St. 
247;  Oliver  et  a/,  v.  Piatt,  3  Howard,  332;  i 
Daniel's  Chan.  (3d  Am.  ed.)  352.)  It  is  tnie 
that  the  Court  may,  and  in  an  extreme  case 
sometimes  will,  on  its  own  motion,  raise  the 
objection ;  but  this  is  rarely  done,  especially 
where  the  trouble  and  expense  resulting  from 
the  multifariousness  might  have  been  saved  by  a 
demurrer  or  an  objection  in  the  answer,  (i 
Daniel'sChan.  352 and  notes.)  WhereaCourt  of 
equity  has  jurisdiction  over  the  main  subject  of 
controversy,  and  there  is  involved  in  the  case  an 
adjustment  of  liabilities,  I  know  of  nothing  which 
absolutely  prevents  the  use  of  even  a  distinct  and 
unrelated  matter  as  a  set-off,  or  counter-claim, 
provided  the  parties  are  willing,  and  do  confu- 
sion or  inconsistency  will  be  necessarily  intro- 
duced into  the  proceedings  or  the  decree.  Where 
the  parties  join  issue  on  the  fact,  as  was  done 
here,  the  willingness  of  both  to  ham  it  adjudi- 
cated is  made  a  matter  of  record  by  themselves* 
From  what  has  been  said,  it  does  not  follow, 
however,  that  even  at  this  late  day  the  defendant 
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cannot  be  allowed,  on  proper  terms,  to  narrow 
the  issues  of  iact  by  amending  its  answer. 

The  first  reason  assigned  by  the  Master  for 
refusing  to  connder  the  claim  under  discussion, 
namely,  that  the  pkintiff  is  not  entitled  to  the 
benefit  of  a  set-off,  is  truei  as  a  general  proposi- 
tion, in  Courts  of  law,  but  was  never  applicable 
to  proceedings  in  equity,  from  which  the  legal 
doctrine  of  set  off  was  borrowed.  As  is  remarked 
in  X  Pomeroy's  Equity,  §  175,  "  the  modes  of 
procedure  in  a  Court  of  equity  have  never  been 
thus  restricted.  Its  decree  is  not  confined  to  a^ 
single  adjudication  for  or  against  the  defendant, 
but,  as  a  preliminary  and  leading  up  to  the  final 
award  in  £avor  of  either  party,  or  even  in  the  very 
final  award  itself,  being  thus  partially  in  favor  of 
both  litigants,  it  may  make  any  adjustment, 
admit  any  limitations,  and  determine  upon  any 
cross-demands  and  subordinate  claims,  which 
complete  justice,  done  to  the  parties,  shall  re- 
quire." 

The  report  must  be  recommitted  to  the  Mas- 
ter to  find  the  facts  relating  to  the  alleged  breach 
of  contract  "A"  and  the  damage,  if  any,  caused 
to  the  plaintiff  thereby.  Although  well  written 
and  indicative  of  learning  and  research,  the  re- 
port is  open  to  some  further  criticism.  The 
findings  of  fiact  might  be  more  full  and  precise. 
Moreover,  in  its  form  and  arrangement,  the  re- 
port, although  an  improvement  on  the  practice,  in 
these  respects,  long  prevailing  in  this  and  many 
other  Courts,  does  not  fully  comply  with  the  re- 
quirements of  modem  equity  practice  and  the 
suggestionsr  of  our  Supreme  Coart. 

A  Master's  report,  where  the  case  is  at  all 
complicated,  should  be  divided  into  five  parts. 

First.  It  should  give  a  clear  and  succinct 
history  of  the  case  as  gathered  from  the  pleadings 
and  the  evidence.  The  issues,  both  of  law  and 
fact,  should  be  herein  recited  and  defined.  If 
by  agreement  the  parties  have  let  any  matter  put 
at  issue  by  the  pleadings  drop  out  of  the  case, 
this  should  be  stat^.  In  brief,  everything  ne- 
cessary to  a  full  and  proper  understanding  of  the 
controversy,  ^lould  be  set  forth. 

Second.  The  findings  of  facts  should  next 
follow.  These  ought  to  appear  in  separate 
numbered  paragraphs,  each  of  which  should 
relate  to  a  particular  issue  raised  by  the  plead- 
ings. They  shoold  be  clear,  distinct,  and  ade- 
quate, and  without  admixture  of  comment  or 
argument.  To  illustrate,  there  should  be  in  the 
present  case  a  brief,  direct,  and  distinct  finding 
as  to  whether  the  delay  complained  of  by  the 
plaintiff  in  getting  the  use  of  the  gas  from  the 
welh  menticKiied  in  contract  **B,'*  was  caused  by 
the  defendant,  and,  if  so,  whether  the  plaintiff 
suffered  damage,  and  how  much,  if  any.  As  a 
nile  the  findmgs  of  fact  should  cover  every 
issue  of  fact  created  by  die  pleadings.  An  issue 
deemed  immaterial  or  irrelevant  by  the  Mastej, 


might  not  be  so  considered  by  this  Court  or  by 
the  Supreme  Court.  The  Master  never  can 
enlarge,  nor  usually,  without  the  consent  of 
both  sides,  narrow  or  ignore  the  issues  formally 
and  deliberately  framed  by  the  parties  and  re- 
ferred to  him  by  the  Court.  It  must  be  kept  in 
mind  that  the  issues  are  limited  and  defined  by 
the  pleadings,  which  should  be  carefully  examined 
to  ascertain  just  what  is  admitted  and  denied. 
In  proceedings  before  an  Auditor  there  are 
often  no  pleadings  nor  anything  analogous 
thereto  to  guide  him.  Matters  of  controversy 
informally  presented,  and  sometimes  unheard  of 
tintil  after  his  appointment  largely  suggest  and 
prescribe  his  powers  and  duties.  Not  so  in  an 
equity  suit.  There  the  matters  in  dispute, 
whether  of  law  or  fact,  are  fully  set  out  and  de- 
fined by  the  pleadings  before  the  case  goes  to  the 
Master,  unless  it  is  referred  to  him  for  some 
limited  and  special  purpose. 

Third.  The  findings  of  law  come  next  in 
order.  These  should  also  be  full  and  adequate, 
embracing  and  covering  every  question  involved 
in  the  case,  and  should  be  contamed  in  brief 
numbered  paragraphs,  each  one  relating  as  far  as 
possible  to  a  different  subject.  They  should  not 
have  tacked  to  them  arguments  or  citations  of 
authorities. 

Fourth.  The  form  of  the  decree  recom- 
mended  should  be  set  forth. 

Fifth.  Here  the  Master  may,  and  often 
should,  sustain  all  that  has  gone  before,  by  argu- 
ments, illustrations,  and  authorities. 

And  now,  to  wit,  October  21,  1889,  the  case 
is  referred  back  to  the  Master  with  instructions 
to  prepare  a  report  in  accordance  with  this 
opinion. 

Opinion  by  Wickham,  P.  J. 


®.  g).  IPistrict  eourt— 
^trmtraltg. 


Peter  Wright  ft  Sons  v.  The  Adirondack. 

The  master  has  no  authority  to  create  a  lien  on 
the  ship  for  advances  made  to  the  master  to 
pay  inland  railway  charges  on  cargo  engaged 
for  the  ship — Such  advances  are  a  lien  on  the 
cargo  to  the  extent  of  the  freight  paid  on  the 
same — Money  obtained  for  such  purposes  can^ 
not  be  treated  as  a  necessary  disbursement  for 
the  vessel. 

.   Bur  ekoeptions  to  libel. 

'.    The  libel  was  filed  praying  an  attachment  of 

the  i^eamship'for  advances  made  to  the  master, 
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on  an  order  of  the  master,  dated  New  York, 
December  14,  1886,  for  £493.7 — advanced  to 
the  order  of  Patton,  Vickers  &  Co.,  payable  ten 
days  after  arrival  at  port  of  destination,  **foT  in- 
land charges  on  cargo  of  my  vessel  at  this  port, 
for  the  payment  of  which  I  hereby  pledge  toy 
vessel  and  freight,  and  my  consignees  at  the  port 
of  destination  are  hereby  directed  to  pay  the 
amount  of  this  obligation  from  the  first  amount 
of  charges  received  for  account  of  my  said 
vessel/' 

An  amendment  to  the  libel  set  forth  that  the 
amount  of  those  charges  were  the  inland  rail- 
way freights  to  New  York,  in  a  through  bill  of 
lading  to  London,  containing  a  through  freight 
to  destination,  the  land  carriers  exacting  the 
railroad's  proportion  before  delivery  to  the  ship. 
The  order  was  indorsed  to  the  libellants. 

The  exceptions  filed  were : — 

(1)  To  the  master's  authority  to  pledge  the 
ship  for  advances  made  to  pay  inland  railway 
freights  on  cargo. 

(2)  That  the  contract  to  advance  such  f\inds 
for  inland  railway  charges  was  not  maritime. 

Morton  P,  Henry ^  for  exceptions. 
The  draft  was  not  negotiable,  and  the  pur- 
chasers stood  in  no  better  position  than  the 
payees. 

Palmer  v.  Pratt,  3  Bing.  185. 
Coolidge  V,  Ruggle<,  1$  Mass.  387. 

Unless  the  authority  of  the  master  extended 
to.  create  a  lien  for  such  advances,  the  form  of 
the  order  pledging  the  ship  will  not  avail  the 
original  lenders  or  the  purchasers  from  them. 
The  Woodland,  103  U.  S.  104. 

The  master's  authority  to  borrow  funds  is  not 
in  question — it  is  as  to  his  authority  to  create  a 
maritime  lien  for  the  repayment  of  such  ad- 
vances. A  maritime  lien  is  created  by  the  law 
maritime  alone,  and  not  by  the  act  of  the  parties. 

'    The  Scotia,  35  F.  R.  907. 

In  the  Paola  R.  (32  F.  IL  1 74),  followed  by  this 
Court  in  the  distribution  of  the  proceeds  of  the 
bark  Alexander,  the  U.  S.  C.  C.  of  Louisiana 
refused  to  follow  The  Wivanhoe  (26  F.  R.  927), 
and  held  that  no  lien  was  created  for  a  charge 
of  compressing  cotton  intended  for  the  cargo  of 
a  ship. 

The  parties  advancing  money  to  pay  inland 
freights  are  substituted  to  the  lien  of  the  railroad 
on  the  cargo.  It  cannot  be  transferred  or 
changed  into  a  lien  on  the  ship  itself. 

y.  Rodman  Paul  and  A.  Sydney  Biddle,  for 
libellants. 

The  jurisdiction  of  the  Court  extends  to  the 
inland  part  of  the  freight,  when  included  in  the 
bill  of  lading  for  ocean  carriage. 

Monteith  v,  KiilqMtxidc,  3  Blatch.  279. 

Where  the  transaction,  as  a  whole,  is  mari- 
time, matters  incidental  and  appendant  will  be 


enforced  by  the  Admiralty,  although  the  inci- 
dents, if  standing  alone,  would  not. 

Davison  v.  Seal  Skins,  2  Paine,  324. 

The  Hiram  A.  Dixon,  33  F.  R.  297. 
A  contract  to  furnish  fishing-nets  to  a  vessel 
not  launched  was  enforced  in  die  Admiralty. 

The  stevedores'  claim  is  almost  generally  sup- 
ported as  a  maritime  one,  although  formerly  re- 
fused. 

The  Gilbert  Knapp,  37  F.  R.  209, 

Maury  v.  Culiford,  10  F.  R.  388. 
As  to  the  lien  they  cited  the  cases  of  The  Wiv- 
anhoe  (26  F.  R.  927),  in  which  a  maritime  lien 
for  compressing  cotton  on  ship's  account  was  sup- 
ported in  the  District  Court  of  Virginia. 

The  Hardy,  1  Dillon,  460. 

The  Pacific,  i  Blatch.  569. 

The  Canton,  I  Spragae,  437. 

The  Medora,  s  Wood  &  M.  114. 

The  Court.  I  have  no  doubt  that  the  excep- 
tions should  be  sustained.  If  I  dismiss  the  libel 
at  this  time,  however,  the  libellants  will  be  with- 
out remedy  by  appeal ;  and  as  the  respondents 
are  able  to  enter  security,  I  will  reqmire  them  to 
do  so,  on  being  indemnified  by  the  libellants 
against  the  expense  of  obtaining  such  security. 

There  are  expressions  in  certain  opinions  of 
the  Courts  which  might  justify  an  inference  that 
the  Admiralty  has  jurisdiction  over  the  subject  of 
inland  freights,  when  included  in  through  bills 
of  lading ;  while  I  would  hesitate  to  agree  with 
these  expressions  I  am  not  required  to  pass  upon 
their  accuracy  at  this  time,  i  do  not  see  how  a 
master  can  create  a  lien  on  his  diip  to  secure  the 
payment  of  such  freights.  Money  obtained  for 
this  purpose  cannot  be  treated  as  a  necessary  dis- 
bursement for  the  ship. 

The  inland  freight  is  a  lien  on  the  cargo  which 
can  be  detained  for  its  paymeat  and  transferred 
to  any  one  who  may  advance  money  on  that  ac- 
count. There  is  no  occasion  whatever,  there- 
fore, to  charge  the  ship  with  it 

If  the  master  may  create  a  lien  for  such  pur- 
pose where  will  we  find  a  limit  for  his  authority  ? 
If  he  may  charge  the  ship  with  advances  for 
freight  on  cargo  carried  across  the  continent  by 
rail,  on  the  ground  of  supposed,  necessity,  why 
may  he  not  ^so  charge  it,  if  the  caijgo  be  cotton, 
grain  or  iron,  with  tne  cost  of  raising  and  har- 
vesting the  cotton  and  grain,  and  manufacturing 
the  iron,  on  the  same  ground  ? 

Oral  opinion  by  Buti^er,  J. 
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ABATEMENT.  Wbe're  an  estate  Is  left,  in  trust 
for  the  widow  of  testator  for  life  and,  after  ber  death, 
to  pay  certain  peonniary  legacies  and  to  dlTide  the 
residue  among  certain  residuary  legatees;  a  pen  the 
election  of  the  widow  to  take  against  the  will,  the  pe- 
cuniary legacies  will  not  abate,  but  the  time  of  pay- 
ment will  not  be  accelerated.  (0.  C.)  Vance's  Es- 
tate, 172. 

ACCBIiBRATION.  A  widow's  election  to  take 
against  a  will,  by  which  she  is  giren  a  life  estate  in 
practically  all  of  the  testator's  estate,  will  not  accel- 
erate the  payment  of  pecuniary  legacies,  payable  at 
her  death,  where  there  are  residuary  legatees  who  are 
disappointed  by  the  election  of  the  widow.  (O.  C.) 
Vance's  Bt$Ute,  172. 

ACCORD  AND  SATISFACTION.  Neither 
the  agreement  to  accept  nor  the  actual  acceptance  of 
a  smaller  sum  in  satisfaction  of  a  larger  one,  presently 
due,  is  a  discharge  of  the  debt  even  by  way  of  accord 
and  satisfaction.  Martin  v.  Prantz,  325. 
ACCOUNT.  Where  mutual  duties  of  acconnt- 
g  are  imposed  upon  both  parties  to  a  contract  and 
be  accounts  are  continuing  and  not  single  or  simple, 
a  bill  in  equity  will  lie  to  compel  an  accounting,  al- 
though the  relations  between  the  parties  to  the  con- 
tract be  merely  that  of  licensor  and  licensee.  Appeal 
of  the  Consolidated  Oil  Well  Packer  Co.  Limited,  544. 
ACKNCWLBDOMENT.  An  acknowledgment 
made  before  a  justice  of  the  peace  by  the  subscribing 
witness  reciting  that  he  had  seen  the  covenantor  sign. 
Seal  and  deliver  an  agreement  under  seal  for  the  sale 
of  standing  timber,  is  snfSolent  to  entitle  the  agree- 
ment to  be  recorded  and  render  the  record  admissible 
iu  evidence.  Bhiffer  v.  Broadhead,  44. 
ACTS  OF  ASSEMBLY. 
1713,  November  27.    Limitation  of  Actions,  563. 

Statutory  Remedies,  29. 

Costs,  304. 

Set-off,  523. 

Cutting  Timber,  229. 

IntesUte  Act,  158. 

Life  tenant  of  personal  estate, 
316. 

County  Auditors,  29. 

Taxation,  302. 

Domestic  Attachment,  92. 

Road  Laws,  97,  327. 

Bridges,  373. 


ACTS  OF  ASSBMBL7— Continue^/. 


1806,  March  21. 
1810,  March  20. 
1810,  March  20. 
1824,  March  27. 

1833,  April  8. 

1834,  February  24. 

1834,  April  15. 
1834,  April  15, 
1836,  June  13. 
1836,  June  13. 
1836,  June  13. 


1836,  June  13. 
1836,  June  16. 
1836,  June  16. 
1840,  October  13. 

1842,  July  12. 

1843,  April  13. 

1844,  May  6. 
1848,  March  27.  . 

1848,  April  11. 

1849,  January  24. 

1849,  April  9. 

1850,  May  3. 

1851,  April  14. 

1852,  November  4. 
1854,  April  6. 
1854,  April  13. 
1854,  May  8. 

1854,  May.8. 

1855,  May  4. 

1855,  May  4. 

1855.  May  5. 
1858,  April  21. 
1864,  April  27. 
1866,  March  28. 
1866,  April  17. 

1866,  May  18. 

1867,  March  14. 

1868,  April  2. 

1868,  August  1. 

1869,  March  17. 

1869,  Biay  4. 

18'/0,  February  18. 

1870,  April  28. 

1871,  May  17. 


1871,  June  22. 

1872,  April  3. 

1873,  Ai»il  18. 

1874,  April  22. 


Foreign  Attachment,  380.   - 
Mechanic's  Lieu,  38, 119. 
Referee,  370. 
Bill  of  Review,  305. 
Warrant  of  Arrest,  358. 
Bridges,  373.  * 
Lapsed  Legacies,  55. 
Pennsylvania  Railroad,  409. 
Wills,  363. 

Sheriff's  sale  of  life  estate,  353. 
Exemption,  84. 
Lancaster,  Road  Law,  568. 
Widow's  Exemption,  121. 
Amendment,  563. 
Bridges,  373. 

Lancaster,  Road  Law,  568. 
Divorce,  31. 
Road  Law,  491. 
Collateral     Inheritance     Tax, 

478. 
Husband  taking  against  wife's 

will,  363. 
Adoption  of  children,  158. 
Road  Law,  491. 
Partition,  42. 
Municipal  Claims,  79,  540. 
Limitation  of  Actions,  563. 
Hucksters,  539. 
Hucksters,  539. 
Fees,  29. 

Mechanics'  Liens,  38,  119. 
Attachment,  51,  111,  278. 
Timber  cutting  by  tenants  in 

common,  229. 
County  Solicitor,  401. 
Widening  pf  Chestnut  Street, 

418. 
Possession  by  particular  ten- 
ant, of  personalty,  on  entry 

of  security,  86. 
Referees  in    Luzerne  County, 

44. 
Liquor  License  in  Allegheny 

County,  184. 
Road  Law,  568. 
Submission  of  cases  to  court 

without  jury,  107. 
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ACTS  OF  ABBBMBhT'-Continued. 

1874,  April  29.  Corporationa,  426. 

1874,  May  14.  Road  Law,  »7. 

1874,  May  14.  Referees,  107,  342. 

1874,  May  14.  Exemption   of     chftiity   from 

taxation,  621. 

1874,  May  14.  Wages,  62b. 

1674,  May  19.  Orphans'  Court,  419. 

1874,  May  19.  Practice,  103. 

1874,  May  28.  Mnnioipalitiea,  48,  461. 

1874,  June  2.  Partnership  Assooiationa  Limi- 

ted, 113,  249,  437. 

1874,  June  13.  Eminent  Domain,  418. 

1876,  April  1 1.  Municipalities,  48,  461. 

1876,  April  20.  Claim  lor  Wages,  623. 

1876,  May  1.  Paving,  262,  423. 

1876,  May  1.  Partnership  Atsooiatlons  Limi- 

ted, 249. 

1876,  May  6.  Bridges,  373. 

1877,  March  22.  Claim  for  Wages,  623. 

1877,  April  4.  Appeals,  227. 

1878,  Jane  12.  Fe«*s,  29. 

1878,  Juue  12.  Wages,  623. 

1^79,  April  22.  Couny  Auditors,  60. 

1879,  June  7.  Taxation,  187, 189. 
1879,  June  11.  Mechanic's  Lien,  372. 
1881,  June  2.              County  Auditors,  60. 

1888,  June  27.  Insurance,  616. 
1886,  June  24.             Ejectment,  43. 

1886,  June  30.  Taxation,  191, 194,  302. 

1887,  March  %.  Wages,  623. 

1887,  April  13.  Orphans'  Court,  419. 

1887,  May  6.  Road  Law,  460. 

1887,  May  6.  Collateral     Inheritance    Tax, 

260,  273,  473. 
1887,  May  7.  RailroadH,  630. 

1887,  May  13.  Liquor  Law,  48,  177,  181, 184. 

1887;  May  17.  Municipalities,  48,  262,  461. 

1S87,  May  19.  Road  Law,  97. 

1887,  May  19.  Costs,  117. 

1 887,  May  23.  Evidence,  404,  406. 

18^7,  May  24.  Citiex,  423. 

1887,  May  24.  Liquor    Law,    146,    177,    181, 

303. 
1887,  May  25.  Procedure,  129, 304,  333. 

1887,  June  3.  Married  Persons  Property  Act, 

462. 
1887,  Jane  15.  Oettynburg    Battlefield    Com- 

mUsion,  292. 

1889,  May  9.  Appeals,  97.     ' 
1889,  May  10.  Foreign  Attachment,  380. 


A  Court  can  correct  a  clerical  error  in  an  Act  of 
Assembly  when  the  error  is  80  manifest,  upon  an  in- 
ftpecti«»n  of  the  Act,  as  to  pr«clade  all  manner  of 
doubt  and  when  the  correction  will  relieve  the  statute 
from  an  absurdity  and  carry  oat  the  legislative  intent, 
In  re  Opening  of  First  Street,  ^QS. 

ADEMPTION.  A  legacy  to  the  guardian  of 
miuor  children  of  the  testator,  to  be  expended  at  his 
direction  in  the  education  of  the  minors,  is  not  neces- 
sarily adeemed  by  the  facts  that  at  the  time  of  the 
testator's  death  the  children  had  attained  their  ma- 
jority, and  that  the  testator  had  in  his  lifetime  ex- 
punded  money  upon  their  education.  (0.  C.)  Bird's 
Estate,  320. 

ADMINISTRATOR.  The  personal  representa- 
tive of  a  decedent  is  the  only  person  who  can  bring 
the  action  to  recover  for  negligence  in  causing  the 
death  of  said  decedent,  given  by  the  New  Jersey  Act 
of  March  3.  1848,  even  when  the  action  is  brought  in 
1  eunsylvauia,  where,  under  a  similar  Act,  the  personal 


ADMINISTRATOR—  Continued. 

representative  would  not  be  a  proper  party.     Usher  «;• 

West  Jersey  R.  R.  Co.,  67. 

An  administrator  who  makes  an  over  payment  to  a 
distributee  cannot  recover  the  same,  in  the  absenoe  of 
a  promise  to  repay.    Miller  v*  Hulme,  131. 

An  adminii«trator  who  deposits  money  in  a  bank  on 
a  written  coutraot  that  he  shall  reoeive  the  same  with 
interest  on  return  of  the  oertifioate  of  deposit  is  liable 
personally  for  the  money,  if  it  be  lost  by  the  failure  of 
the  bank.     Baer's  Appeal,  299. 

An  administrator  who  obtains  leave  to  bid  at  his 
own  sale  of  the  decedent's  real^  Is  BOt  thereby  re- 
leased from  the  obligation  of  seeing  that  the  best  pos- 
sible price  is  obtained  ;  where,  therefore,  leave  is  ob- 
tained by  him  to  bid  at  a  certain  price  and  he  pur- 
chases at  such  price,  and  the  sale  is  confirmed,  and  he 
immediately  afterward  sells  the  land  at  an  a!dvanof, 
he  will  be  snroharged  with  the  amouut  of  the  advance. 
(0.  C.)     Hacker's  BsUte,  318. 

An  administrator  who  buys  up  claims  against  his  de- 
cedent's estate  will  be  held  to  have  done  so  for  the 
benefit  of  the  estate,  but  where  in  the  case  of  an  insol- 
vent estate  the  sum  paid  by  him  does  not  exceed  the 
dividend  to  which  the  creditors,  whose  claims  have 
been  extingui.^hed^  would  have  been  entitled,  he  should 
b«  awarded  the  whole  amount  paid  by  him  and  nut  a 
mere  pro  rata  dividend.     Id. 

See  BxBCOTOR. 

ADMIRALTY.  A  master  cannot  create  a  lien 
upon  his  vessrl  for  advances  made  to  him  to  pay  in- 
land railway  charges  on  a  cargo  engaged  for  the  ship. 
(U.  S.  D.  C.)     Wright  v.  The  Adirondack,  676. 

Advances  to  pay  inland  railway  charges  on  a  ship's 
cargo  are  a  lien  upon  the  cargo  but  not  on  the  vessel 
itself,     hi. 

Exceptions  were  filed  to  a  libel,  and  the  Court  was 
of  opinion  they  should  be  sustained :  held,  however, 
that  as  a  dismissal  of  the  bill  would  deprive  the  libel- 
lants  of  an  appeal,  security  should  be  entered  by  re- 
sj'Ondfnt,  on  receiving  indemnity  against  the  expense 
ojf  procuring  security.     Id. 

ADOPTED  CHILD.  An  adopted  child  has  all 
the  rights  of  inheritance  to  its  adopted  parent  that  a 
child  born  to  such  parent  has ;  therefore,  where  a  per- 
son dies  intestate  leaving  a  widow  and  an  adopi^ 
child,  the  widow  will  take  but  one-third  of  the  deca- 
dent's estate  and  the  child  the  other  two-thirds.  (O. 
C.)     Rowan's  Estate,  168. 

AFFIDAVIT  OF  DBFBNCE.  An  aflidavit 
which  on  its  face  shows  that  it  tells  part  only  of  the 
story  of  the  transaction  on  which  the  case  is  based  is 
bad.     (C.  P.)     Neal  v.  VoUrath,  124. 

While  swearing  to  a  coucluiiiou  of  law  as  a  positive 
averment  of  fact  is  a  practice  to  be  reprobated,  jet 
where  it  ia  done,  and  there  is  nothing  upon  the  record  to 
show  that  the  averment  is  erroneous,  the  affidavit  will 
be  sufficient  to  prevent  judgment.  City  of  Erie  v. 
Brady,  262. 

An  affidavit  of  defence  on  behalf  of  a  corporation 
purported  to  be  made  by  a  stockholder  simply,  a 
supplemental  averred  that  the  affiant  was  the  business 
manager  of  the  company :  held,  the  defect  in  the 
original  affidavit  was  cured.  Erie  Boot  &  Shoe  Co.  v. 
Eichenlaub,  332. 

A  defendant  is  not  bound  to  set  out  all  his  defences 
in  his  affidavit,  and  is  not  to  be  held  to  have  waived 
any  omitted  defence.  National  Fire  Ins.  Co.  v.  Brown, 
618. 

AQENT.    See  Pbimcifai.  akd  Aobiit. 

ALIBI.  See  Crimival  Law.  Rudy  v.  Common- 
wealth, 602. 
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ALLEOHENT  COUNTT.  The  ooontj  trMs- 
Qrer  has  do  aaihoHtT'  to  grant  liquor  license  iA  Alle- 
gheny County  since  tbe  passage  of  the  Act  of  May  24, 
1887.     Commonwealth  ex  rel.  Kaiser  o.  Hill,  184. 

j&XTERATION.  The  interlineation  of  the  word 
'*  before"  in  a  contract  providing  that  an  order  should 
-be  sabjeot  to  countermand  by  a  certain  date  is  an  im- 
tuateriai  alteration,  and  will  not  vitiate  the  contract. 
Bxpress  Publishing  Co.  v,  Aldine  Press,  \%f*. 

AZiTERATION  OF  SHERIFF'S  RETURN. 
S«»e  Shbbipp.  Dizon  r.  White  Sewing  Maohine  Co., 
433. 

AMENDMENT.  A  declaration  In  a  feigned 
inane  on  a  sheriff's  interpleader  may  be  amended  by 
the  insertion  of  a  list  of  articles  omitted  in  the  decla- 
ration, as  originally  filed.     Battlee  v,  Sliney,  71. 

A  declaration  setting  forth  that 'a  permanent  injury 
bad  been  done  to  the  minor  child  of  the  plaintiff  by 
the  negligence  of  the  defendant,  whereby  the  plaintiff 
lost  the  services  of  the  said  child,  may  be  amended 
by  adding  a  count  for  the  death  of  the  child  from  the 
same  cause.     City  of  Bradford  v.  Downs,  153. 

Where  an  affidavit  npon  which  a  foreign  attachment 
has  issued  is  insufficient,  it  is  not  amendable.  (C.  P.) 
Sfaumway  v,  Webster,  336. 

In  an  action  by  ezt^cutors  or  administrators  after 
issue  Joined,  it  ia  too  late  for  the  defendant  to  move 
to  amend  the  record  by  adding  as  a  plaintiff  a  co-exe- 
cutor or  co-administrator  not  Joined.  Conrow  v.  Con- 
row,  33». 

A  mechanic's  lien  may  be  amended  by  apportioning 
the  claim,  more  than  six  months  after  filing,  if  such 
amendment  be  conducive  to  Justice  and  a  fair  trial  on 
the  merits.  (C.  P.)  Plorey  v.  liaverford  College, 
372. 

Where  a  proceeding  for  the  assessment  of  damages 
for  taking  or  injuring  land  has  been  begun  in  the 
name  of  a  husband,  and  it  appears  that  the  title  to  the 
land  injured  is  in  his  wife,  an  amendment  adding  her 
name  is  proper.    Railroad  Extension  Co.  v.  Seiple,  563. 

It  is  not  a  valid  objection  to  an  amendment  that  its 
allowance  will  deprive  the  opposite  party  of  a  defence 
under  the  Statute  of  Limitations,  as  the  effect  of  the 
amendment  upon  such  right  can  be  considered  after 
the  evidence  has  closed.     Id. 

9    Alteration  of  sheriff's  return.    See  Shbripp.    Dizon 
e.  White  Sewing  Machine  Co.,  433. 

APPEAL.  No  appeal  lies  by  counsel  in  his  own 
right  from  a  refusal  of  the  Court  to  allow  the  plaintiff 
in  partition  a  reasonable  counsel  fee ;  such  fee  is 
allowed  by  the  Act  of  April  27,  1864,  only  in  relief  of 
the  plaintiff.     Pereyra's  Appeal,  42. 

An  appeal  is  not  the  correct  remedy  where  an  exe- 
cution has  been  erroneously  set  aside;  the  proper 
remedy  is  by  writ  of  error.     Feagley  p.  Norbeok,  227. 

An  appeal  does  not  lie  from  the  action  of  a  Conrt 
dismissing  exceptions  to  the  report  of  a  referee,  under 
the  Act  of  June  16, 1836;  the  remedy  is  by  writ  of 
error.     Harris's  Appeal,  370. 

See  CoLLATBBAL  luHBRiTASCB  Taz.  Commonwealth's 
Appeal,  473. 

APPEARANCE.  A  general  appearance  will  not 
render  a  writ  which  is  essentially  illegal,  legal,  as 
where  a  writ  is  issued  and  made  returnable  at  a  time 
not  authorixed  by  law.    Williamson  v,  MoCormiok,  51. 

APPLICATION  OF  PAYMENT.  See  Pat- 
HBBY.     First  National  Bank  v.  Fair,  391. 

ARREST  OF  JUDGMENT.  See  Praoticb. 
(C.  P.)    Speoht  V.  Penna.  R.  R.  Co.,  317. 

ARREST,  WARRANT  OF.  See  Wabrakt 
ov  Abbbbt.    Cooper  v.  Hart  &  Co.,  358. 


ASSIGNEE  of  mortgage,  notice  to.  See  Mobs- 
OAOB.     Morgan's  Appeal,  167. 

ASSIGNMENT.  Trade-mark  as  a  subject  of. 
See  Tbadb-Mark      Laughman's  Appeal,  465. 

ASSUMPSIT.  Assumpsit  will  lie  between  part- 
ners when  the  partnership  is  in  a  single  and  finished 
transaction.  See  Pabthbbship.  Kuts  v.  Dreibelbis, 
67. 

Assumpsit  will  lie  by  the  true  owner  of  money 
against  one  who  has  reoeived  the  same  from  one  who 
has  stolen  it,  where  such  bailee,  after  notification  of 
the  true  ownership,  pays  over  the  money  as  directed 
by  the  thief.     Hindmarcbi  v.  Hofi'man,  239. 

ATTACHMENT.  An  attachment,  under  the  Act 
of  March  17,  1869,  must  be  made  returnable  on  the 
first  return-day  after  its  issue;  if  made  returnable  to 
any  other  return-day,  the  writ  will  he  quashed,  as 
illegally  issued,  notwithstanding  the  defendant  may 
have  entered  a  geuerai '  appearance.  Williamson  o. 
McCormii'k,  51. 

An  affidavit  to  sustain  an  attachment  under  the  Act 
of  1836,  must  aver  an  intent,  on  the  part  of  the  debtor, 
to  defrand  and  not  merely  tbe  creditor's  belief  that 
such  intent  existed.  (G.  P.)  Simons,  Bros;  &  Co.  v. 
Hickman,  92. 

An  afildavit,  which  alleges  that  part  of  the  debt, 
which  it  is  sought  to  recover,  was  fraudulently  con- 
tracted, will  not  sustain  an  attachment  under  the  Act 
of  186^*.     (C.  P.)    WHght  V.  Ewen,  Kerlin  &  Co.,  111. 

A  confession  of  Judgment, in  the  firm-name,  by  one 
partner  to  partnership  creditors,  is  tot  a  fraudulent 
assignment  of  the  firm  property  within  the  Act  of 
1869.     Id. 

An  attaohment  proceeding  under  the  Act  of  March 
17, 186H,  is  a  personal  action  in  which  a  lien  is  secured 
in  advancement  of  judgment,  as  a  security  whose  effi- 
cacy depends  on  the  recovery  of  a  final  personal  judg> 
ment.     Miller  v.  Rohre'r,  2*8. 

Where  a  personal  action  is  begun  to  recover  certain 
money  and,  before  judgment  is  obtained,  an  attach- 
ment under  the  Act  of  18(59  is  issued  for  the  same 
cause,  a  judgment  obtained  ou  the  first  action  before 
the  trial  in  the  attachment  proceeding,  is  a  bar  to  a 
recovery  in  said  proceeding.     Id. 

A.  and  B.  issued  attachment  executions  gainst  C, 
and  agreed  to  share  the  proceeds;  on  the  same  day  A. 
assigned  to  B.  all  of  his  interest  in  his  judgment 
against  0.  as  collateral  for  a  debt  due  by  him  to  B., 
subject,  however,  to  a  prior  assignment  of  a  pro- 
portion of  said  judgment  to  L.  B.  received  the 
proceeds,  which  were  attached  in  his  hands  by  a  cred- 
itor of  A. :  A«/</,  (1)  B.  could  retain  the  amount  of  the 
debt  of  A.  to  him,  although  neither  the  assignment 
nor  the  agreement  specially  mentioned  the  debc  of  A. 
to  B. ,  (2)  that  B.  was  a  trustee  for  L.,  and  could  re- 
tain on  her  account  the  amount  due  to  her  by  A., 
although  L.  had  simply  intervened  in  the  attachment 
proceedings  but  had  filed  no  plea.  First  National 
Bank  v,  Ladd.  340. 

ATTORNBY-AT-LAW.  An  attomey-at-law 
has  no  general  power  to  bind  his  client  by  a  promise 
to  refund  an  amount  which  has  been  received  by  him 
as  a  distributee  of  an  estate  in  excess  of  the  sum  pro- 
perly payable  to  him.    MUler  v.  Uulme,  131. 

BAILBCENT.  A  bailee  of  money  who,  after  re- 
ceiving notice  that  the  money  had  been  stolen  by  his 
bailor,  pays  over. the  motley  in  accordance  with  the 
latter's  directions  is  liable  to  the  true  owner.  Uind- 
maroh  e.  Hoffman,  239. 

Where  goods  have  been  bailed  the  interest  of  the 
bailor  may  be  taken  and  sold  ou  execution  against 
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BAILMENT— Con<tffu«<f. 

him,  bat  the  possession  of  the  bailee  may  not  be  dis- 
turbed.    DizoD  9.  White  Sewing  Machine  Co.,  433. 

BANK.  The  failure  of  a  bank  in  which  public 
monejB  hare  been  deposited  bjr  their  legal  cnstodian^ 
does  not  absolve  the  latter  from  responsibilitj  to  the 
public  for  such  funds.  Nason  v.  Directors  of  Poor  of 
Erie  County,  60. 

In  an  action  by  a  bank  upon  a  promissory  note,  it  is 
no  defence  for  the  maker  to  show  that  the  note  was 
given  to  retire  paper  which  had  been  discounted  by 
the  bank  for  a  certain  firm,  in  excess  of  the  amount 
allowed  by  law.     Allen  v.  First  National  Bank,  211. 

In  an  action  by  a  bank  against  the  maker  of  a  pro- 
missory note,  the  defendant  offered  to  show  that  B., 
,who  was  cashier  of  the  bank,  and  also  a  member  of 
the  firm  of  B.  &  C,  informed  him  that  the  bank  had 
discounted  paper  of  B.  &  C,  in  excess  of  the  amount 
allowed  by  law,  and  that  if  the  defendant  would  sign 
a  note  to  replace  a  like  amount  of  B.  &  C.*s  paper,  he 
would  not  be  held  liable  on  the  no<e  (the  object  of  the 
proceeding  being  to  satisfy  the  bank  examiner),  and 
that  the  note  in  snit  was  a  renewal  of  the  note  first 
given  :  held^  that  the  offer  did  not  s1k>w  a  defence.   Id. 

BILL  OF  LADING.  See  Commoh  Cabbibb. 
Penna.  R.  R.  Co.  v.  American  Oil  Works,  88. 

BILL  OF  REVIEW.  An  account  settled  and 
confirmed  can  ouly  be  reviewed  for  error  of  law  ap- 
parent upon  the  record,  or  for  new  matter  which  has 
arisen  since  the  decree,  or,  ex  gratia,  where  n«w  proof 
has  been  discovered  which  could  not  possibly  have 
been  used  when  the  decree  was  made.  Priestley's 
Appeal,  306. 

Laches  on  the  x>art  of  the  petitioner  will  prevent 
granting  of  review.     See  Lachbs.     Id. 

BOROUGH.  A  drain  across  the  property  of  the 
plaintiff,  f^r  a  certain  purpose  only,  was  so  used  for 
another  purpose  by  the  drain  owner  that  it  became  a 
nuisance,  whereupon  the  plaiutiff  disconnected  it  from 
his  premises  ;  as  a  result,  the  filth,  which  was  formerly 
oast  upon  the  premises,  was  forced  upon  the  street : 
held,  the  borough  authorities  had  no  right  to  recon- 
nect the  drain  and  to  compel  the  plaintitt  to  submit  to 
the  nuisance.  See  Nuisancb.  Croeland  v.  Borough  of 
Pottsville,  329. 

BRIDGES.  Relative  duties  of  counties  and  town- 
ships with  reference  to  bridges.  See  Commissioners 
of  Krie  County  v.  Commonwealth,  873. 

CAPIAS    AD     SATISFACIENDUM.      See 

Pkacticb,  J  BCSTEB.     Harris  v.  Sheldon,  37U. 

CASES  REVERSED,  FOLLOWED,  COM- 
MENTED  UPON,  AND  DISTIN- 
GUISHED. 

Allison  V.  Commonwealth,  99  Pa.  St.  17,  followed. 

13. 
Armstrong's  Appeal,  18   P.  P.   Sm.  409,  distin- 
guished.    319. 
Ayars'B  Appeal,  122  Pa.  St.  266,  followed.     451. 
Baily  r.  Commonwealth,  20  Wbbklt  Notbs,  221, 

followed.     60. 
Chester  County  y.  Barber,  97  Pa.  St.  465,  followed. 

401. 
City  of  Reading  v.  Savage,  23  Wbbklt  Notbs,  332, 

followed.     451. 
Commonwealth  v.  Lehigh  Valley  R.  R.  Co.,  22 

Wbbklt  Notes,  625,  followed.     189. 
Commonwealth  i;.  Standard  Oil  Co.,  101   Pa.  St. 

119,  followed.     187. 
Gast  V,  Porter,  13  Pa.  St.  533,  commented  upon.    4. 
Gross's  Estate,  10  Barr,  360,  followed.     66. 
Guenther's  Appeal,  4  Wbbklt  Notbs,  41,  followed. 

66. 


CASES    REVERSED,    FOLLOWED,    COM- 
MENTED UPON,  AND  DISTINGUISHED 

—  Continued. 
Harmony  Building  Association  v.  Berger,  99  Pa. 

St.  320,  followed.     266. 
Hay's  Appeal,  62  Pa.  St.  449,  followed.     201. 
Holmes's  Estate,  22  Wbbklt  Notbs,  646,  reversed. 

36- 
Honor  v,  Albrighton,  93  Pa.  St.  476,  distinguished. 

636. 
Insurance  Co.  v.  Needles,  113  U.  S.  674,  followed. 

292. 
King  V,  Steiren,  44  Pa.  St.  99,  followed.     208. 
Lennig  v.  Senior,  21  Wbbklt  Notbs,  379,  followed. 

111. 
Lockwood  V.  R.  R.  Co.,  17   Wall.  367,  not  fol- 
lowed.   386. 
Powell,  Ex  parts,  1  Mont,  k  McA.,  283,  distin- 
guished.    296. 
Road  in  Lathrop  Township,  84  Pa.  St.  126,  dis- 
tinguished.    327. 
Road  in  O'Uara  Township,  87  Pa.  St.  866,  dis- 
tinguished.    327. 
Segnin's  Appeal,  103  Pa.  St.  139,  followed.     92. 
Simpson's  Appeal,  18   Wbbklt  Notbs,  176,  dis- 
tinguished.   306. 
Sterrett's  Appeal,  27  Pa.  St.  62,  commented  on.    4^ 
Styer  v,  Freas,  16  Pa.  St.  339,  commented  on.     4. 
Swift  V,  Tyson,  16  Pet.  1,  condemned,  389. 
Thiel  College  v.  Mercer  County,  101  Pa.  St.  633, 

distinguished.     621. 
Turner  v.  Scott,  61  Pa.  SU  126,  distbigaished. 
24. 
CASHIER.    A  bank  is  not  bound  by  the  agree- 
ment or  declaration  of  its  cashier  outside  the  scope  of 
his  authority.    See  Bank.    Allen  v.  First  National 
Bank,  211. 

CHARIT7.  A  college  whose  advantages  are 
open  to  all,  without  reference  to  religions  belief,  which 
is  subjected  to  visitation  by  the  State,  whose  land, 
building,  library,  etc.,  and  endowment  fund  have  been 
given  it,  which  is  not  maintained  by  the  fees  of  tlie 
students,  although  fees  are  taken  from  those  able  to 
pay,  is  a  charity,  and  as  such  is  entitled  to  exemption 
under  the  Act  of  May  14, 1874  (P.  L.  168).  North- 
ampton Co.  V.  Lafayette  College,  621. 

"CHILDREN.'*  The  word  "children''  is  prima- 
rily  and  generally  a  word  of  purchase,  and  will  not  be 
converted  into  a  word  of  inheritance  by  the  facts  that 
the  devisee  was  at  the  time  of  making  the  will  and  at 
the  time  of  the  testator's  death  without  children,  and 
that  the  will  provides  that  the  land  devised  shall 
'*  descend"  on  the  death  of  the  first  taker  to  his  children. 
Keim's  Appeal,  135. 

CITT  SOLICITOR.  The  city  solicitor  cannot 
recover  the  commission  given  to  him  in  the  case  of 
municipal  claims  by  the  Act  of  March  23, 1866,  nnlefts 
he  has  actually  performed  the  servioes  set  forth  in  the 
Act.     (C.  P. )    City  of  Philadelphia  p.  Atmure,  540. 

CLERICAL  ERROR.  May  be  corrected  when 
manifest,  even  in  an  Act  of  Assembly.  See  Act  op 
AssBMBLT.    In  re  opening  of  First  Street,  668. 

COAL  MINE.  See  Tbaob-Ma&k.  Laoghman'a 
Appeal,  465. 

COLLATERAL  INHERITANCE  TAX. 
Where  there  is  a  legacy  of  **  the  annual  net  sum  of — *' 
the  collateral  inheritance  tax  must  be  paid  out  of  the 
corpus  of  the  testator's  estate*  (0.  C.)  Bispham^ 
BsUte,  79. 

The  exemption  of  estate  under  $260  from  the  collat- 
eral inheritance  tax  refers  to  the  amount  paadng  to 
the  collateral  and  not  to  the  amount  of  the  decedent's 
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tinued,  .  ' 

estate ;  all  legacies  ander  $250  are  exempt  from  the 
tax.     (C.  P.)     Commonwealth  v.  Kerohner,  260. 

A  devise  of  realty,  sitaated  in  another  State,  made 
bjr  a  testator  resident  In  Pennsylvania  to  a  Pennsyl- 
Tania  corporation,  is  not  snbject  to  the  collateral  in- 
heritance tax.     Appeal  of  the  Commonwealth,  273. 

The  provisions  of  the  Act  of  May  4,  1855,  snbstitnt- 
ini<  a  cliarge  of  six  per  cent,  for  the  twelve  per  cent, 
penalty  are  not  inconsistent  with  the  similar  provis- 
ions of  the  Act  of  1.887,  and  where  the  Conrt  finds 
that  there  has  been  snob  unavoidable  delay  as  to 
render  the  enforcement  of  the  penalty  nnjast,  the 
charge  of  six  per  cent,  must  be  made.  Common- 
wealth's Appeal,  473. 

Payment  and  rpceipt  of  the  tax  as  found  by  the 
Court  below,  pending  an  appeal  by  the  Commonwealth, 
will  not  estop  the  Common  wealth  from  prosecuting 
its  appeal  and  recovering  the  interest  upon  the  tax  up 
to  the  day  of  payment.     Id. 

COBfllTT.  By  comity,  a  transitory  right  of  action 
given  by  statute  of  one  State  may  be  enforced  in 
another  State,  where  it  is  not  contrary  to  the  policy  of 
the  said  SUte.     Usher  9.  West  Jersey  R.  R.  Co.,  57. 

See  CoMPLicT  op  Laws.  Forepangh  v.  Del.  Lack.  & 
West.  R.  R.  Co.,  385. 

COMMERCIAL  LAW.  The  so-called  commer- 
cial law  derives  all  its  force  from  its  adoption  as  a 
part  of  the  common  law  of  a  State.  Forepaugh  v, 
Del.  Lack.  &  West.  R.  R.  Co.,  385. 

COMMISSIONS.  A  life  tenant  of  personal  es- 
tate in  possession  under  the  Act  of  February  24,  1834, 
is  not  entitled  to  commissions.     Reiff 's  Appeal,  316. 

See  BxBCOTOB.  Barhite's  Appeal,  64  ;  Geiger's  Ap- 
peal, 2t>4. 

See  GuABDiAN  avd  Ward.  (0.  C.)  Small's  Estate, 
92. 

COMlfflTTHB.  The  committee  of  an  habitual 
drunkard  has  a  lien  upon  the  estate  of  the  latter  for 
the  amount  ordered  by  a  decree  or  order  of  Court  to 
be  paid  to  said  committee,  from  the  time  of  the  entry 
of  the  decree  or  order  upon  the  judgment  docket. 
Hohman'8  Appeal,  242. 

COMMON  CARRIBR.  A  common  carrier's  Hen 
upon  goods  stopped  in  tramiiu^  extends  only  to 
freight  and  charges  upon  the  said  goods,  and  dees  not 
embrace  an  unpaid  balance  of  freight  due  by  the  con- 
signee upon  prior  shipments  of  similar  goods  by  the 
same  vendor.  Pennsylvania  R.  R.  Co.  v,  American 
Oil  Works,  Limited,  88. 

A  bill  of  lading  reciting  that  **Bafd  merchandise 
may  be  retained  for  all  arrearages  of  freight  and 
charges  due  thereon,  and  also  on  any  other  goods  by 
the  same  consignee  or  owner,  and  snch  arrearages  and 
the  freight,  and  charges  on  said  goods  and  merchan- 
dise shall  be  a  lien  thereon,"  does  not,  where  goods 
shipped  under  it  have  been  stopped  tn  transitu^ 
give  to  the  carrier  a  lien  on  the  goods  for  freight  due 
hy  the  consignee  upon  prior  shipments  to  him.     Id. 

While  the  law  of  Pennsylvania  will  not  permit  a 
carrier  to'exempt  himself  by  contract  from  liabilKy 
for  his  own  or  his  agent's  negligence,  it  is  not  against 
the  policy  of  the  State  to  enforce  a  contract  containing 
Bueh  an  exemption  when  made  and  to  be  exeonted  in 
s  State  within  which  such  exemption  is  permitted. 
Forepangh  v.  Del.  Lack,  k  West.  R.  R.  Co.,  385, 
per  MrrcHBLL,  J. ;  Qbbbv  and  MoCollum,  JJ.,  concur- 
I'log ;  Williams  and  Stbrrbtt,  JJ.,  dissenting ;  Paxsok, 
C.  J.,  and  Clabk,  J.,  absent. 

COMMON  PLEAS.  The  Common  Pleas  has  no 
<^inal  JartodiotioD  over  the  settlement  of  aooonnts 
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of  officers  named  in  the  Act  of  April  15, 1834,  defining 
the  powers  of  county  auditors  ;  its  jurisdiction  is  ap- 
pellate only.     County  of  Sehuylkill  v.  Boyer,  29. 

A  sheriff  had  his  fees  allowed  at  the  rate  fixed  by 
the  Act  of  June  12,  1878,  and  paid  by  the  county; 
it  did  not  appear  that  his  accounts  had  been  passed 
upon  by  the  county  auditors  ;  after  the  expiration  of 
his  term,  the  Act  of  1878  was  declared  unconstitutional ; 
he  thereupon  brought  an  action  in  the  Common  Pleas 
to  recover  the  difference  between  the  amount  of  fees 
under  the  Act  of  1878,  and  the  amount  payable  under 
the  Act  in  force  at  the  time  the  Act  of  1878  was 
passsed  :  held^  the  Common  Pleas  had  no  jurisdic- 
tion.    Id. 

The  Common  Pleas  has  jurisdiction  to  set  aside  an 
agreement  of  submission  to  a  referee  under  the  Act  of 
May  17, 1874,  where  the  referee  is  a  person  not  quali- 
fied to  act  as  such  by  the  terms  of  the  Act,  or  the 
agreement  is  entered  into  by  a  party  acting  in  a  fidu- 
ciary capacity.     Campbell  o.  County  of  Payette,  107. 

The  jumdictiou  of  the  Common  Pleas  after  an  ap- 
peal under  the  Act  of  June  13, 1874,  providing  for  an 
appeal  from  the  assessment  of  damages  in  case  of  the 
exercise  of  right  of  eminent  domain  by  a  corporation, 
or  individual,  is  exclusive.  In  re  Widening  of  Chest- 
nut Street,  418. 

CONDITION.  A  condition  in  a  deed  that  the 
land  granted  thereby  shall  be  **  used  for  milling  or 
manufacturing  purposes  only'*  is  not  a  covenant  to 
erect  a  mill.     Madore's  Appeal,  269. 

CONFESSION.  See  KvroESCB.  Riziolo  v.  Com- 
monwealth, 13. 

CONFLICT  OF  LAWS.  Where  an  action  in 
one  State  is  brought  to  recover  damages  for  a  death  oc- 
curring in  another  State,  the  right  of  action  depends 
entirely  upon  the  statutes  of  the  State  in  which  the 
death  occurs,  and  must  be  prosecuted  by  the  person 
designated  in  such  statutes.  Usher  v.  West  Jersey 
R.  R.  Co.,  57. 

Where  a  foreign  insurance  company  pays  money 
arising  from  an  insurance,  and  claimed  by  two  persons, 
into  Conrt,  and  both  claimants  are  residents,  the 
question  whether  the  lex  fori  or  lex  led  should  be  fol- 
lowed does  not  arise.     Brown's  Appeal,  77. 

A  contract  of  carriage  made  by  common  carrier  in 
New  York,  to  be  executed  wholly  within  that  State,  is 
governed  by  the  law  of  that  State  as  the  law  of  the 
lex  loci  contractus,  Forepangh  v,  Del.  Lack.  &  West. 
R.  R.  Co.,  385. 

It  is  not  contrary  to  the  public  policy  of  Pennsyl- 
vania to  enforce  a  contract  releasing  a  common  carrier 
from  liability  for  the  negligenoe  of  its  agents  or  em- 
ployes when  such  contract  is  valid  by  the  law  of  the 
State  within  which  it  was  made,  and  to  be  performed, 
although  such  contract  would  be  void  in  Pennsylva- 
nia, Id.,  per  Mitobbll,  J. ;  Grbbn  and  McCollum,  JJ., 
concurring  ;  Stbrbbtt  and  Williams,  JJ.,  dissenting  ; 
Pazsom,  C.  J.,  and  Clark,  J.,  absent. 

CONSBNT.  The  consent  of  the  owner  of  a  par- 
tioular  estate,  for  whose  sole  benefit  the  exercise  of  a 
power  of  sale  is  postponed  by  the  instrument  of  its 
creation,  may  advance  the  time  of  execution.  Hamlin 
V,  Thomas,  4. 

Such  consent  may  be  by  parol.     Id. 

CONSIDBRATION.  A  treasurer  of  the  poor 
directors  deposited  the  money  of  the  board  with  a 
bank,  which  failed.  The  directors  at  a  meeting  irregu- 
larly convened  agreed  that  if  he  would  assign  his 
bank  book  as  treasurer  to  the  board,  his  bond  should 
be  surrendered  and  he  be  released  from  all  further 
liability :  held^  that  the  agreement  on  the  part  of  the 
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directors  was  without  consideration,  and  woald  have 
been  unenforceable  even  had  it  been  made  at  a  regu- 
lar meeting.     Nason  v.  Directors  of  the  Poor  of  Brie 
County,  60, 
CONSTITUTION    OP    PENNSYLVANIA. 

ArU  III.,  §  7.  460: 

Art.  III.,  §  13,  401,  419. 

Art.  III.,  §  21,  563. 

Art.  v.,  §  22,  419. 

Art.  v.,  §  26,  460. 

Art.  XIV.,  §  1,  401s 

Art.  XIV.,  §  6,  401. 

Art.  XVI.,  §  7,  630. 

Art.  XVI.,  §  8,  418,  491,  520. 

CONSTITUTION  OP  UNITED  STATES. 

Art.  IV.,  §  2,  539. 

CONSTITUTIONAIiLA^^.  Ab  Act  whose  title 
is  "An  Act  extending  the  powers  of  oonntj  audi- 
tors, authorizing  them  to  settle,  audit,  and  adjust  the 
accounts  of  the  directors  of  the  poor,'*  and  which,  in 
the  bod  J,  declares  it  to  be  the  duty  of  the  auditors  to 
audit  **  accounts  of  the  directors  of  the  poor,  and  of  the 
treasurer  and  steward  of  each  and  every  poor-house,'' 
sufficiently  sets  forth  its  object  in  its  title  and  is  not 
unconstitutional  in  respect  to  the  authorization  of  the 
audit  of  the  treasurer's  account.  Nason  v.  Directors 
of  the  Poor  of  Erie  Cpunty,  60. 

The  Act  of  May  24,  1887,  relative  to  the  granting  of 
licenses  to  sell  liquor  at  wholesale,  is  constitutional. 
Commonwealth  ex  rtL  Kaiser  v.  Hill,  184. 

The  Act  of  May  1,  1876  (P.  L.  94),  regulating  the 
passage  of  ordinances  by  councils  of  all  cities,  except 
those  of  the  first  class,  authorizing  the  paving  and 
grading  of  streets,  etc.,  is  not  unconstitutional, 
as  being  special  legislation.  City  of  Brie  i;.  Brady, 
252. 

The  taxing  power  of  the  Commonwealth  cannot  be 
exteuded  to  realty  lying  without  her  borders.  Appeal 
of  the  Commonwealth,  273. 

The  Act  of  May  10,  1889,  permitting  Judgment  to 
be  taken  in  foreign  attachment  at  or  after  the  third 
term,  after  execution  of  the  writ,  provided  a  declara- 
tion has  been  filed  fifteen  days  before  Judgment,  ap- 
plies to  actions  pending  at  the  time  of  the  passage  of 
the  Act,  and,  as  so  applied,  is  constitutional,  it  being 
an  Act  of  a  remedial  character  affecting  procedure. 
(C.  P.)     Lane  &  Co.  r.  White  &  Co.,  380. 

Art.  XVI.,  §  8,  of  the  (Constitution  of  Pennsylvania, 
providing  that  the  Legislature  shall  not  deprive  any 
person  of  an  appeal  from  the  assessment  of  damages 
by  viewers,  applies  to  the  case  of  the  vacation  of  a 
street  and  the  assessment  of  damages  therefor.  (C.  P.) 
In  re  Vacation  of  Howard  Street,  491,  520. 

A  county  solicitor  elected  under  the  Act  of  February 
18, 1870,  is  a  public  ofiioer  within  Art.  III.,  §  13,  Art. 
XIV.,  §§  1,  5,  of  the  Constitution.  County  of  Lancas- 
ter V.  Fulton,  401. 

There  is  no  distinction  between  the  binding  effect  of 
the  decisions  of  State  Courts  upon  questions  of  com- 
mercial law  and  upon  statutes ;  therefore  the  law  de- 
clared by  such  Courts  to  govern  contracts  made  within 
their  Jurisdiction  is  conclusive  everywhere.  The  de- 
parture made  by  the  Federal  Courts,  with  respect  to 
questions  of  general  commercial  law,  will  not  be  fol- 
lowed in  Pennsylvania.  Forepangh  v,  Del.  Lack.  & 
West.  R.  R.  Co.,  385. 

While  as  a  rule  an  amendment  of  a  statute  declar- 
ing that  it  shall  read  in  a  certain  way,  repeals  all 
piovisions  not  retained  in  the  altered  form,  yet  this 
rule  does  not  apply  where  the  implied  repeal  would 
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produce  an  unconstitutional  result.    Reid  v.  Smonlter, 
419. 

Wh.ere  an  Act  of  Legislature  has  created  an  Or- 
phans' Court,  in  accordance  with  Art.  V;,  §  22,  of  the 
Constitution,  an  assistant  clerk  appointed  thereunder, 
in  accordance  with  the  terms  of  the  Act  of  May  19, 
1874,  is  protected  in  his  office  by  the  Constitution,  and 
his  right  cannot  be  divested  by  the  Legislature  while 
the  Orphans*  Court  exists.     Id. 

When  the  Constitution  creates  a  public  office  with- 
out making  any  provision  for  the  salary  to  be  attached 
thereto,  the  Legislature  may  fix  the  amount  of  salary 
from  time  to  time,  but  it  cannot  repeal  the  Act  fixing 
the  salary  without  making  any  provision  therefor.   Id. 

The  57th  section  of  the  Act  of  May  23, 1874,  P.  L. 
269,  providing  that  any  city  of  the  third  class  may  be- 
come subject  to  its  provisions  by  acceptance  thereof 
by  the  passage  of  ordinance  is  constitutional.  City  of 
Meadville  r.  Dickson,  451. 

The  16th  section  of  the  Act  of  April  11,  1876,  P.  L. 
20,  providing  that  any  city  of  the  third,  fourth,  or  fifth 
class  may,  by  an  ordinance  of  councils,  become  subjeot 
to  the  Act  of  May  23, 1874,  or  to  any  portion  thereof,  is 
unoonstitutioual.     Id. 

The  entire  Actof  May  17, 1887,  P.  L.  117,  legislating 
for  cities  of  the  third,  fourth,  and  fifth  classes,  of  which 
the  latter  two  classes  do  not  exist  in  law,  is  nnoonsti- 
tutional.     Id. 

Sections  1  and '2  of  the  Act  of  May  6, 1887,  P.  L.  87, 
providing  that  viewers,  deciding  in  favor  of  opening 
or  widening  any  public  plotted  street  in  any  oity  of  the 
first  class,  may  pass  on  the  question  of  benefits  and 
damages,  are  not  unconstitutional  as  local  or  special 
legislation.  In  re  Ruan  Street,  460.  [A  reargnmeut 
has  been  ordered  in  this  case.     H.  B.] 

Sections  3  and  4  of  the  Act  of  May  0, 1887,  providing 
for  the  appointment  of  a  Master,  and  prescribing  bis 
duties  in  road  cases  in  cities  of  the  first  elass  are  un- 
constitutional, as  in  violation  of  Art.  III.  §  7,  pro- 
hibiting local  or  special  laws  '^  regulating  the  practice 
or  Jurisdiction  of  any  Judicial  proceeding  or  inqairy." 
Id. 

Where  unconstitutional  portions  can  be  taken  oat 
of  an  Act,  and  still  leave  a  complete  legislative  Act 
capable  of  eitecution  in  accordance  with  its  plain  in- 
tent, and  not  in  any  wise  depending  on  the  rejected, 
the  Act  win  be  valid,  except  as  to  the  unooustitutioDal 
part.     Rule  applied  to  Act  of  May  6,  1887.     Id. 

A  corporation  which  is  about  to  issue  bonds  to  sell, 
and  to  raise  money  thereby  to  pay  obligations  incurred 
in  the  construction  of  its  works,  is  not  within  the  pro- 
visions of  Art.  XVI.  §  7,  of  the  Constitntion,  prohibit- 
ing the  issue  of  bonds  except  for  money  received, 
labor  done,  or  property  actually  received.  Appeal  of 
the  Commonwealth,  530. 

The  Act  of  April  17, 1866,  limiting  the  time  within 
which  an  action  may  be  brought  against  a  railroad 
company  for  damages  for  right  of  way,  etc.,  is  abro- 
gated by  Art.  III.  §  21,  of  the  Constitution.  Railroad 
Kxtension  Go.  r.  Seiple,  563. 

CONTRACT.  A.  made  a  contract  with  B.,  oon^ 
stitutiug  the  latter  sole  agent  for  the  introduction  to 
the  United  States  of  an  article  patented  by  the  former 
and  agreeing  to  supply  B.  *'  with  sufficient  samples  of 
his  said  article  ....  as  the  same  may  be  called  for 
by  the  said  B.  :'*  Ae/(f,that  A.  was  not  bound  tosobmit 
to  any  unconscionable  demands  for  samples  made  bj 
B. ;  and  hence  that  where  A.  had  furnished  431,621 
sample  bottles  in  four  months,  and  had  declined  to  fill 
an  order  for  an  additional  100,000,  evidence  sfaoold 
have  been  admitted  to  show  that  the  quantity  aoto« 
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1^1  ly  fo  mi  shed  was  more  than  a  reasonably  sufficient 
qnantitj  for  a  jear,  accordiDg  to  the  usual  course  of 
trade.    Jensen  v.  Perry,  90. 

An  alteration  in  a  written  contract,  which  does  not 
ohange  its  legal  effect,  is  immaterial.  Express  Pub- 
lishing Co.  0.  Aldiue  Press,  165. 

The  interlineation  of  the  word  "before,"  in  a  con- 
tract providing  that  an  order  referred  to  therein  should 
be  Bobjeot  to  countermand  bif  a  certain  date  is  imma- 
teHa).     Id. 

A  contract,  providing  that  A.  should  erect,  partly 
upon  land  of  B.,  an  inclined  plane,  and  operate  the 
same,  that  B.  should  use  it  in  mining  a  certain  quan- 
tity of  ore,  which,  by  the  same  agreement,  he  sold  to 
A.,  and  that  on  all  ore  sold  by  B.  to  any  one  else  he 
should  pay  to  A.  a  certain  price  per  ton  for  the  use  of 
the  plane :  held,  the  contract  did  not  create  the  rela- 
tion of  landlord  and  tenant  between  A.  and  B.  so  as  to 
entitle  the  latter  to  retain  the  plane  as  a  fixture  left 
on  the  premises,  A.  not  having  removed  it  some  four 
years  after  the  coal  sold  to  him  had  been  delivered. 
Charlotte  Furnace  Co  o.  Stouffer,311. 

The  terms  of  a  contract  between  a  testator  and  a 
devisee  to  be  executed  in  the  lifetime  of  the  testator 
may  be  contained  in  a  will,  and  when  executed  by 
performance  on  the  part  of  the  deviFee,  the  contract 
will  not  be  avoided  by  the  fact  that  its  terms  are  con- 
tained in  a  testamentary  paper.     Smith  t;.  Tuit,  312. 

A.  bequeathed  certain  realty  to  B.  in  consideration 
of  his  past  care  and  kindness,  and  by  the  will  pro- 
vided that  B.  should  take  possession  of  the  property  on 
the  day  after  the  date  of  the  will,  and  take  A.  to  live 
with  him  as  one  of  his  family.  B.  took  possession, 
and  took  A.  to  live  with  him  ;  some  years  after  A.  con- 
veyed the  same  realty  to  C. :  field^  that  B.,  having 
performed  his  part  of  the  contract,  it  could  not  be  ab- 
rogated, and  he  would  b<»come  entitled  to  the  fee  after 
the  death  of  B.,  and  that,  as  possession  was  necessary 
to  carry  out  the  terms  of  the  contract,  he  could  not  be 
deprived  of  possession  by  C.  during  the  Lifetime*  of 
A.    id. 

The  good-will,  etc.,  of  a  business  was  sold  for  the 
sum  of  $150,  and  the  vendor  undertook,  by  writing 
under  seal,  not  to  engage  in  the  same  business  or  use  his 
influence  in  opposition  to  the  vendee  in  any  manner  or 
form  ;  the  writing  recited,  '*  that  each  party  is  hereby 
held  and  fully  bound  in  the  sum  of  $300  for  the  faith- 
ful fulfilment  of  the  above  contract:**  held^  the  last 
provision  was  a  penalty  and  not  a  liquidation  of  dam- 
ages, and  hence  on  a  breach  by  the  vendor  the  vendee 
could  prove  his  actual  damage  and  recover  the  same, 
atthongh  in  excess  of  ^$300.    Moore  v.  Colt,  356. 

Parol  evidence  admitted  to  contradict  written  agree- 
ment. See  EviDBNCB.  Honesdale  Glass  Co.  v.  Storms, 
161. 

Contemporaneous  parol  agreement  not  admitted  to 
vary  written  contract.  See  Bvidekce.  Express  Pub- 
lishing Co.  V.  Aldiue  Press,  165. 

Contract  by  next  of  kin  for  the  collection  of  amount 
due  decedent's  estate  from  life  insurance  policies,  up- 
.  held  as  against  creditors.    See  DacBOKHT's  Estate. 
Mumma's  Appeal,  297. 

CONTRIBUTION.  There  is  no  contribution 
amongst  tortfeasors.    Beyer's  Appeal,  300. 

Where  one  of  several  directors  of  a  company, 
against  whom  a  decree  is  entered  for  fraudulently  ap- 
propriating the  company's  money,  pays  more  than  his 
proportion  of  the  sum  found  due  by  the  decree,  he 
cannot  use  the  same  for  the  purpose  of  enforcing  con- 
tribution from  his  co-defendant.     Id. 

One  whO|  with  money  obtained  from  such  a  defen- 
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dant,  has  paid  more  than  such  defendant's  share,  and 
taken  an  assignment  of  a  proportiou  of  the  sum  due 
under  the  decree,  cannot  enforce  contr>button.     Id. 

Where  one  of  several  co-promisors  continues  liable, 
and  is  compelled  to  pay  a  debt,  the  liability  of  the 
other  promisors  for  contribution  will  remain,  notwith- 
standing they  have  been  discharged  as  against  the 
promisee  by  the  operation  of  the  Statute  of  Limita- 
tions.    Martin  v.  Prantz,  325. 

The  right  to  contribution  does  not  arise  directly 
from  the  original  instrument  of  joint  obligation,  but 
from  the  actual  payment  by  one  promisor  of  more 
than  his  share  of  the  sum  due  by  the  instrument.    Id. 

CONTRIBUTOR7      NEGLIGENCE.      Any 

negligence  on  his  part,  which  in  any  degree  has  con- 
tributed to  the  injury  suffered  by  a  plaintiff  is  suffi- 
cient to  bar  a  recovery  by  him  for  an  injury  so  suf- 
fered. Bloomsbnrg  Steam  and  Electric  Light  Co.  r. 
Qardner,  21.    See  Nbqliqbncb. 

CONVERSION.  Conversion  is  altogether  a 
doctrine  of  equity,  and  must  be  limited  to  its  end  ; 
when  that  end  is  attained  the  conversion  ceases,  and 
the  property  which  is  subject  to  it  takes  its  real 
character.     Wentz*s  Appeal,  201. 

Where  realty  is  sold  by  order  of  Court  the  proceeds 
are  treated  as  realty  so  far  as  to  vest  in  the  person 
Who  would  have  been  entitled  to  the  unsold  realty, 
but  once  so  vested  they  take  their  true  character  as 
personalty.     Id. 

A.  died  intestate  ;  his  realty  was  sold  in  partition, 
and  part  of  the  purchase-money  left  charged  on  the 
land  in  lien  of  the  widow's  dower,  the  rest  was  paid  to 
A.'s  children  or  their  guardian  ;  one  minor  child  (B.) 
married  and,  still  a  minor,  died,  leaving  a  child  (C.) 
who  died  a  minor.  B.'s  husband  then  died,  and, 
afterwards,  the  widow  died :  held,  the  share  of  B.  in 
the  sum  charged  on  the  realty  in  lieu  of  dower  was 
personalty,  and  hence  passed  to  the  administrator  o 
B.'s  husband,  and  not  toB.'s  brothers  and  sisters.    Id. 

CORPORATION.    A  foreign  corportion  is  not 
liable  to  taxation  on  a  portion  of  its  capital  stock  • 
merely  because  it  owns  property  which  is  within  the 
State.    Commonwealth  v.  American  Bell  Telephone 
Co ,  187. 

Every  grant  of  corporate  powers  is  subject  to  the 
condition  that  the  corporation  shall  be  subject  in  the 
conduct  of  its  affairs  to  such  reasonable  regulations, 
as  the  Legislature  may  from  time  to  time  prescribe, 
which  do  not  materially  interfere  with  the  substantial 
enjoyment  of  the  corporate  privileges  and  serve  only 
to  eeoure  the  ends  for  which  the  corporation  was 
created.     Reed's  Appeal,  292. 

^  The  Gettysburg  Battlefield  Memorial  Association  Is 
a  qwui  public  corporation  created  solely  for  the  public 
benefit,  and  is  subject  to  legislative  regulations,  respect- 
ing the  public  objects  the  corporation  was  designed  to^ 
acconiplidh,  provided  the  same  are  such  as  tend  to  se- 
cure the  ends  for  which  it  was  created.     Id. 

The  Act  of  June  15,  1887  (P.  L.  408),  providing  for 
the  appointment  of  commissioners  to  act  in  conjunc- 
tion with  representatives  uf  its  several  regiments  en- 
gaged in  the  battle  of  Gettysburg,  in  selecting  monu- 
ments to  mark  the  position  of  said  regiments  in  said 
battle  is  not  an  unwarranted  interference  with  the 
rights  of  the  Gettysburg  Battlefield  Memorial  Associa- 
tion, but  a  reasonable  and  proper  regulation  in  further- 
ance of  the  purposes  for  which  the  association  was  in- 
corporated.   Id. 

The  real  estate  of  a  manufacturing  company  is  lia- 
ble to  taxation  as  such  under  the  Act  of  April  15, 1831, 


Digitized  by 


Google 


584 


CSTDEX- 


CORPORATION— Co«<ii»i*rf. 

notwithstanding  the  Act  of  Jnne  30,  1885.  Appeal  of 
the  Jas.  H.  Hawes  Manaf.  Co.,  302. 

A  corporation  is  liable  to  indemnifj  the  holder  of  a 
certificate  of  ite  stock,  althoagh  frandolentlj  issued  by 
its  officers,  to  the  extent  of  expenditore  made  by  him 
on  the  faith  of  the  stock.     Kisterbock's  Appeal,  446. 

When  the  borrowing  power  t)f  a  corporation  is  lim- 
ited or  regulated  by  the  "par  ralne  of  the  capital 
stock"  the  yalae  to  be  taken  as  the  measure  of  its 
borrowing  power  is  the  capital  actually  paid  up  and 
not  the  amount  of  authorized  capital.  Appeal  of  Le- 
high Ave.  Ry.  Co.,  530. 

A  corporation  seeking  to  issue  bonds  to  obtain  money 
to  pay  for  labor  done  in  the  construction  of  its  works 
does  not  fall  within  the  provisions  of  Art.  XVI.  §  7,  of 
the  Constitution,  prohibiting  the  issue  of  bonds  ez« 
cept  for  money,  labor  done  or  property  actually  re- 
ceived ;  nor  if  a  railroad  corporation  wiihin  the  Act  of 
May  7, 1887,  to  enforce  the  above  section  against  rail- 
road corporations.     Id. 

COSTS.  Costs  of  an  audit  are  properly  Imposed 
upon  an  executor  whose  unfounded  charges  have  ren- 
dered the  audit  necessary.     BaHiite's  Appeal,  64. 

Costs  of  a  review  upon  the  question  of  damages 
alone  canuot  under  the  general  road  law  or  the  Act  of 
May  19, 1887.  be  imposed  upon  the  county.  County 
of  Huntingdon  p.  Kanffman,  97. 

Costs. under  the  Act  of  May  19,  1887,  in  cases  of 
misdemeanor,  are  recoverable  from  the  county  only 
where  the  case  is  In  the  Quarter  Sessions,  and  is  ter- 
minated by  the  indictment  being  ignored  or  by  a  ver- 
dict and  sentence  thereon.  Bradford  County  v.  WelU, 
117. 

The  Act  of  May  19,  1887,  does  not  render  a  county 
liable  for  costs  in  prosecutions  before  justices  of  the 
peace  under  local  Acts.     Id. 

An  averment  in  the  statement  in  assumpsit  that  the 
plaintiff  claims  more  than  $100,  will  not  entitle  him  to 
costs  where  the  judgment  recovered  is  lees  than  $100. 
(C.  P.)     Steen  v.  Smucker,  304. 

COUNSEL.  No  appeal  lies  by  counsel  on  his  own 
behalf  from  a  decree  refusing  to  allow  counsel  fees  to 
a  plaintiff  in  partition.     Pereyra's  Appeal,  42. 

COUNSEL  FEES.  Counsel  fees  will  not  be  al- 
lowed to  an  executor  for  services  rendered  to  him  in 
defence  of  his  own  conduct  In  the  execution  of  his 
trust..   Geiger's  Appeal,  264. 

COUNTY.  A  county  is  not  by  the  Act  of  May  19, 
1887,  P.  L.  138,  rendered  liable  for  costs  of  prosecu- 
tions before  justices  of  the  peace.  See  Costs.  Brad- 
ford County  V.  Wells,  117.         , 

By  the  Act  of  Jnne  13,  1836,  a  county  is  oompella- 
ble  to  build  necessary  bridges  the  expense  of  which 
would  be  too  great  for  the  township  within  whose  boun- 
daries they  are  situated  ;  when  built,  however,  the 
county,  unless  it  be  one  not  exempted  from  the  pro- 
visions of  the  Act  of  April  13,  1843,  is  not  required  to 
keep  the  bridge  in  repair,  that  duty  rests  npon  the 
township.  Commissioners  of  Brie  County  v.  Common- 
wealth, 373. 

By  the  Act  of  May  5,  1876,  a  county  may  be  com- 
pelled to  rebuild  a  county  bridge  where  it  has  been 
*' blown  down,  destroyed  or  partially  destroyed,  or 
swept  away  by  floods  ;*'  but  such  Act  does  not  impose 
the  duty  of  making  ordinary  or  extraordinary  repairs 
on  the  county.     Id. 

COUNTY  AUDITORS.  The  original  J urisdic- 
tion  of  county  audirors  in  the  settlement  of  the  ac- 
counts of  officers  named  in  the  Act  of  April  15, 1834,  is 
exclusive  of,  and  not  concurrent  with  the  Common 
Pleas.     County  of  Schuylkill  v.  Boyer,  29. 


COUNTY  AUDITORS— Ccfifmtwrf. 

In  the  absence  of  evidence  to  the  contrary  the  pre- 
sumption is  that  county  auditors  have  performed  their 
duty  in  the  settlement  of  accounts.    Id. 

6ov»ty  auditors  are  authorited  to  audit  the  accounts 
of  the  treasurer  of  the  directors  of  the  poor.  Naeoo  r. 
Directors  of  the  Poor  of  the  County  of  Brie,  60. 

COUNTY  COMMISSIONERS.  County  com- 
missioners  act  in  a  fiduciary  capacity,  and.hence  cannot 
on  behalf  of  the  county  afrree  to  the  appointment  of  a 
referee  under  the  Act  of  May  14,  1874.  Campbell  r. 
County  of  Fayette,  107. 

County  commissioners  have  no  authority  to  make  a 
contract  with  the  county  solictor  to  perform  legal 
services  for  a  compensation  in  addition  to  his  salary. 
County  of  Lancaster  v.  Pulton,  401. 

COUNTY  SOLICITOR.  A  county  solicitor 
under  Act  of  February  18,  1870,  is  a  public  officer 
within  the  Constitution  Art.  III.,  §  13,  and  Art.  XIV. 
§§  1  and  5,  and  hence  cannot  have  his  salary  increased 
or  diminished  during  his'  term  of  office.  County  of 
Lancaster  v,  Fulton,  401. 

The  obtaining  for  a  county  from  the  Commonwealth 
a  credit  for  overpaid  taxes,  is  a  '*  proceeding  in  law  or 
equity*'  within  the  scope  of  the  duty  of  a  county  soli- 
citor,' and  for  which  his  salary  is  paid.     Id. 

Where  a  county  solicitor  while  in  office  makes  a 
bargain  with  the  county  commissioners  to  obtain  a 
credit  for  the  county  for  overpaid  taxes,  for  a  compen- 
sation to  be  determined  by  the  amount  of  the  credit, 
and  afterwards  obtains  the  credit  by  labor  performed 
partly  while  in  office  and  partly  after  his  term  has  ex- 
pired, such  contract  is  contrary  to  public  policy,  and 
there  chu  be  no  recovery  upon  it  either  for  services 
rendered  before  the  solicitor's  term  expired,  or  for 
those  rendered  afterwards,  although  the  commissioners 
may  have  recognized  the  contract  after  the  solicitor's 
term  had  expired.     Id. 

COVENANT.  The  insertion  in  an  instrument  of 
an  express  convennnt  excludes  any  implication  of  a 
covenant  touching  the  same  matter.  Stoddard  u, 
Emery,  566. 

A  breach  of  covenant  in  a  lease  cannot  be  recovered 
for  by  the  le?»sor,  where  this  breach  occurs  after  assign- 
ment of  the  reversion.     Id. 

A  covenant  to  erect  does  not  arise  from  a  condition 
that  land  shall  be  used  for  a  certain  erection  only. 
Madore's  Appeal,  269. 

*' CREDIT  THE  DRA^^ER.'*  The  effect  of 
the  words  **  credit  the  drawer*'  on  a  promissoiy  note 
is  merely  to  direct  all  persons  to  whom  the  note  may 
be  presented,  to  treat  the  drawer  as  the  owner ;  th« 
words  imply  no  promise  or  undertaking  upon  the  part 
of  him  who  uses  them.    Temple  v.  Baker,  1. 

CRIMINAL  LAW.  The  allegation  of  an  alibi 
does  not  relieve  or  excuse  the  Commonwealth  of  the 
burden  of  proving  strictly  the  corpus  delicti^  or  from 
showing  the  guilt  of  the  accused  beyond  a  reasonable 
doubt ;  such  reasonable  doubt  may  be  raised  by  evi- 
dence going  to  prove  an  alibi,  although  not  clear. 
Rudy  V.  Commonwealth,  502. 

An  instruction  as  follows :  **  The  setting  up  of  an 
alibi  does  not  relieve  the  Commonwealth  from  furnish- 
ing as  it  has  done  here  full  proof  of  the  commission  of 
the  offence  or  crime  charged,*'  when  read  with  a  sub- 
sequent part  of  the  eharge  as  follows :  **  Nor  does 
his  setting  up  an  alibi  as  a  defence  change  the  burden 
of  proof  cast  upon  the  Commonwealth  by  his  plea  of 
not  guilty,  or  waive  his  right  to  demand  from  the 
Commonwealth  before  he  can  be  convicted  full  and  com- 
plete proof  of  his  guilt  beyond  a  reasoUable  doubt,*'  is 
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a  sufBuient  and  proper  statement  of  the  law  bearing 

upon  the  effect  of  an  alibi.    Id. 

Criminal  Praotioa.— At  the  trial  it  is  too  late  to 
ask  for  a  rule  to  take  testimony  in  support  of  an  ap- 
pH cation  for  a  change  of  venue  in  a  murder  case, 
where  there  has  been  a  whole  term  in  which  such 
rale  could  have  been  moved  for.  Biiaolo  r.  Common- 
wealth, 13. 

Evidence  that  1554  names  were  placed  in  a  jury 
wheel  iu$«tead  of  1550,  as  ordered  by  the  Court :  held, 
not  gronnd  for  quashing  an  array  or  the  indictment. 
Id. 

An  opinion  ba8<>d  on  newspaper  reading  will  not 
disqualify  a  juror  who  states  that  he  can  render  a  true 
verdict  aocoixling  to  the  evidence,  uninfluenced  by  the 
previously  formed  opinion.     Id. 

Where  one,  convicted  upon  a  capital  charge,  is 
asked  if  he  have  anything  to  say  why  sentence  should 
not  be  passed  upon  him,  the  reqnirements  of  law  are 
complied  with  ;  It  is  not  necessary  for  the  Jndge  to  say 
**  sentence  of  death,"  when  death  is  the  only  sentence 
possible  under  the  law.     Id. 

In  the  trial  of  an  indictment  for  a  nuisance,  the 
Commonwealth  may  except  to  any  decision  or  ruling, 
as  in  civil  cases.     Commonwealth  r.  Bradiiey,  101. 

An  indictment  may  be  quashed  for  matter  dehors  the 
record.     Id. 

A.  was  indicted  for  maintaining  a  nnisance,  the 
district  attorney  attended  the  grand  jury,  and  remained 
in  the  room  during  the  jury's  deliberation  and  vote, 
but  did  not  appear  to  have  interfered  therewith,  he 
also,  by  a  mistake,  but  acting  in  good  faith,  excluded 
a  juror;  a  true  bill  having  been  found  in  the  juror's 
absence,  the  Court  permitted  the  bill  to  be  recom- 
mittf^d  ;  the  evidence  was  again  given  to  the  jury,  who 
returned  a  true  bill :  held^  the  Court  erred  in  quash- 
ing the  indictment  so  found.     Id. 

An  indictment  without  a  previous  accusation  before 
a  oomtnitting  magistrate  can  only  be  sustained  (1) 
wliere  the  Court  gives  in  charge  to  the  grand  jnry  a 
matter  of  general  public  import ;  (2)  when  the  prose- 
cuting officer  ex  officio  prefers  an  indictment;  (3) 
where  the  indictment  originates  by  the  presentment 
of  a  grand  jnry  of  an  offence  of  which  it  takes  notice 
from  its  own  observation  or  knowledge.  Common- 
wealth V.  Green,  149. 

In  the  course  of  a  hearing  by  a  grand  jury  of  a  case 
of  assault  and  battery,  it  appeared  that  the  assault 
took  place  within  a  disorderly  house,  whereupon  the 
grand  jnry  presented  the  keeper  of  said  house;  upon 
this  presentment  an  indictment  was  drawn,  which 
was,  by  leave  of  Court,  sent  to  the  next  grand  jnry,  by 
Which  a  true  bill  was  returned,  on  motion,  it  appear- 
ing that  the  presentment  of  the  flret  grand  jury  was 
based  upon  testimony  and  not  upon  its  own  knowledge 
and  obsArvation,  the  bill  was  quashed  :  held,  proper 
practice.    Id. 

A  juror  in  a  murder  oaae,  brought  into  oonri  upon 
a  special  venire,  may  be  stood  aside.  Eudy  v.  Com- 
monwealth, 502. 

DBATH.  The  proper  plaintiff  in  an  aotion  to  re- 
cover for  the  death  of  a  person,  under  the  Act  of  New 
Jersey  of  March  3, 1848,  is  the  personal  representative, 
even  when  the  aotion  is  brought  in  Pennsylvania. 
See  ADMimBTRAToa.  Usher  v.  West  Jersey  &.  R.  Co., 
67. 

DBCBDBNT8'  BSTATBS.  Where  stock  in  a 
corporation,  or  in  an  unincorporated  association,  forms 
part  of  a  deoedent*8  estate,  surplus  earnings,  accumu- 
lated in  the  lifetime  of  the  deceased  bat  not  divided 
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nntil  after  his  death,  are  part  of  the  corpus  of  the 
estate,  bat  earnings  made  after  the  death  are  part 
of  the  income.     (O.C.)    Oliver's  Betote,  139. 

A.,  having  been  cashier  of  B.,  State  treasurer,  specu- 
lated with  State  funds,  and  died ;  B.  paid  the  amoant 
of  the  deficit  into  the  treasury,  urged  A.'s  administra- 
tors not  to  close  a  certain  speculative  oil  account  left 
by  At  at  his  death,  and  promised  to  advance  the  ne- 
cessary money  for  margins  if  they  should  be  required  ; 
the  administrators  kept  the  account  open,  but  B.  was 
not  called  on  for  margins,  the  transaction  closed  at 
a  profit  to  the  administrators,  who  turned  over  the 
profit  received  to  B.  A.'s  estate  was  insolvent,  and 
there  were  other  creditors  beside  B. :  held^  B.  was  not 
entitled  to  the  profit  and  that  the  administrators 
should  be  surcharged  therewith.  Breckinridge'a  Ap- 
peal, 105. 

A  dividend  obtained  from  the  estate  of  nn  insolvent 
oo-execator,  upon  presentation  by  an  executor  of  a 
certificate  of  the  amount  due  by  the  ezcMOUtors  in  their 
representative  capacity,  when  the  amount  so  dne  has 
been  paid  by  the  executors,  and  other  amounts  doe  by 
the  insolvent  to  the  estate  have  been  paid  by  the  sol- 
vent executor,  does  not  become  part  of  the  decedent's 
estate  but  belongs  to  the  executor  receiving  the  sau^e, 
in  his  own  Hght.     Miller's  Appeal,  267. 

The  proceeds  of  a  policy  of  fire  insurance  effected 
by  an  insolvent  decedent  upon  real  estate,  which  is 
burned  after  his  death,  are  assets  for  tlie  payment  of 
his  debts,  whether  said  proceeds  .be  regarded  as  per- 
sonal assets  or  as  representing  the  building  that  was 
destroyed.     Nichols's  Appeal,  440. 

An  inventory  which  erroneously  includes  property 
of  the  executor  himself  may  be  corrected.  (O.  C.) 
£ichhorn*s  Bdtate,  364. 

A  devise  was  made  of  one-half  of  an  estate  to  M. 
and  the  other  to  E.  or  her  issue,  provided  that  if  E. 
sLonld  not  l>e  found  within  two  years  after  the  death 
of  the  testatrix,  **  diligent  inquiry  having  been  made 
by  my  executors  who  are  to  be  allowed  a  reasonable 
sum  for  their  expenses  therein,"  her  share  should  go 
to  U.iheldj  the  iezpenses  were  payable  out  of  £.'8 
share  and  not  out  of  the  ostate.  (O.  C.)  Murray's 
Estate,  175. 

An  order  of  the  Orphans'  Court  for  sale  of  realty  for 
the  payment  of  a  deoedent's  debts  does  not  have  the 
effect  of  imposing  a  trust  on  said  realty  for  the  pay- 
mnnt  of  debts  then  subsisting.  Williamson's  Appeal, 
337. 

A  charge  of  50  per  cent,  of  the  amoant  realized  is 
not  unreasonable  for  collecting  sums  due  upon  specu- 
lative policies  upon  the  life  of  a  decedent  held  by 
third  parties  and  paid  to  them  .by  the  insurance  com- 
panies.   Mumma's  Appeal,  2d7. 

Creditors  as  well  as  heirs  and  distributees  are  bound 
for  the  expenses  incurred  in  the  administration  of  the 
estate  of  a  decedent,  and  can  only  object  to  credits 
claimed  by  the  administrator  therefor  if  the  amounts 
paid  out  have  been  excessive,    id. 

The  next  of  kin  have  a  right  to  make  a  contract  for 
the  eollection  of  a  sum  due  to  the  deeedent's  estate 
npon  policies  of  life  insurance,  and  the  creditors  will 
be  bound  by  the  amount  of  compensation  fixed  in 
said  contract,  if  it  be  made  in  good  faith  and  the 
amount  fixed  be  not  unreasonable.     Id. 

A  distributee  who  has  received  an  amoant  in  exoess 
of  his  proper  share  cannot,  in  the  absence  of  a  promise 
on  his  part  to  refund  the  excess,  be  compelled  to  pay 
it  back  to  the  executor  or  administrator.  Miller  v, 
Hulme,  131. 

Where  the  personal  representative  of  an  insolvent 


Digitized  by 


Google 


586 


INDEX. 


DECEDENTS'  J^BTATBB— Continued. 
decedent  bnys  up  elaicns  against  the  deeedebt  at  l«m 
than  their  faoe  Talne,  such  pnrohase  enares  to  the 
benefit  of  the  estate,  bat  where  the  amount  paid  bj 
him  does  not  ezoeed  the  dividend  to  which  the  eredi- 
tors  whose  claims  are  extinguished  would  have 
been  entitled  the  aooountant  should  be  allowed  as 
against  the  estate  the  whole  sum  paid  by  him  and  not 
mernly  a  pro  rata  dividend  thereon.  (O.  C.)  Hacker's 
EsUte.  318. 

Where  the  decedent  leaves  a  widow  and  an  adopted 
child  and  the  widow  elects  to  take  against  the  will, 
she  will  be  entitled  to  only  snch  share  of  the  dece- 
dent'd  estate  as  she  would  have  taken  had  the  dece- 
dent left  issue  in  fact,  him  surviving,  vis.,  one  third  of 
the  estate.     (0.  C.)    Rowan's  Bstate,  158. 

Where  a  married  woman  dies  without  issue  asd 
testate  as  to  some  of  her  property  and  intestate  as  to 
some,  the  husband  taking  against  the  will  takes  one- 
half  the  whole  estate,  and  cannot  take  the  whole  of 
the  personalty jas  to  which  his  wife  died  intestate  and 
half  of  that  coVered  by  the  will.     Lee's  Appeal,  368. 

Claims  against  decedent's  estate  for  services,  the 
evidence  of  which  rests  entirely  in  parol  and  which 
are  based  npon  looM  declarations,  should  be  closely 
and  carefully  scrutinised.  (0.  C.)  Murray's  Estate, 
175. 

The  presumption  that  services  haVe  been  rendered 
gratuitously  and  on  account  of  blood  relationship  is 
not  confined  to  domestic  services.  Barhite's  Appeal,  64. 

A  girl  who  on  her. grandfather's  invitation  goes  to 
live  with  him,  and"  for  nine  years  is  maintained  by 
him,  and  performs  domestic  and  clerical  services  for 
him,  cannot,  in  the  absence  of  evidence  of  an  express 
contract,  claim  compensation  for  the  services  of  either 
kind  from  his  estate,     id. 

The  claim  of  a  son  for  services  rendered  to  his  de- 
ceased parent  in  his  lifetime  calk  be  sustained  only  if 
supported  by  clear  proof  of  an  agreement  showing  the 
relation  existing  to  have  been  not  the  ordinary  one  of 
parent  and  child  but  of  master  and  servant.  Zim- 
merman V,  Zimmerman,  294. 

Where  a  sister-in-law  ef  a  decedemt  has  performed 
services  as  housekeeper  and  earetaker  of  his  mother- 
less children,  without  any  contract,  and  has  made  no 
demand  for  oompensatiou  during  the  decedent's  life- 
time, the  presumption  is  that  the  services  were  not  per- 
formed in  expectation  of  any  reward.  (O.  €.)  Cooper's 
Estate,  384. 

A  stale  claim  by  an  executor  against  his  testator's 
estate,  where  the  account  produced  to  support  it  i^  not 
in  a  book  of  original  entries,  and  which  is  supported 
by  the  executor's  testimony  only,  is  properly  dis- 
allowed.   Geiger's  Appeal,  264. 

Where  an  awanl  is  made  to  a  creditor  by  an  Audi- 
tor but  is  not  paid,  owing  to  the  insolvency  of  the  ex- 
ecutor, the  creditor  may  prove  his  debt  and  shate  in 
the  distribution  of  a  second  fund  raised  in  the  same 
estate      Pomeroy's  Appeal,  296. 

DECEIT.  In  an  action  for  deceit  a  scienter  most 
be  proved,  but  where  gross  misstatements  are  proved 
to  have  been  made,  under  oireumstanoes  tending  to 
show  a  reckless  assertion  in  entire  ignorance  of  the 
fact,  and.  the  assertor  is  not  called  to  vindicate  his 
good  faith,  a  jury  may  well  find  that  he  has  been 
guilty  of  deceit.    Qriswold  v,  Gebbie,  72. 

A  principal  is  liable  for  the  misrepresentation  of  his 
agent  if  made  withiu  the  apparent  scope  of  his  author- 
ity.    Id. 

in  ao  action  of  deceit,  an  actual  intent  to  defraud 
must  be  proved ;  there  can  be  no  such  thing  as  con- 
structive deceit.    Kern  v.  Simpson,  394* 


DEED.  A.,  being  over  seventy  years  old,  in  con- 
sideration nf  $1.00,  and  other  oousideratioos  **  here- 
inafter oMntioned''  oonveyed  by  technical  words  cer- 
tain realty  to  bis  niece  (a  feme  covert),  her  heirs  and 
assigns,  excepting  "the  residence"  of  A.,  *'in  the 
house  and  on  the  premises  during  his  natural  life, 
and  which  is  to  be  a  lien  upon  the  premises  ;"  the  in- 
strument further  contained  a  covenant  by  the  niece 
to  board  and  lodge  A.  during  his  life,  and  give  him 
clothing,  nursing,  medical  attendance  and  burial,  *' all 
of  which  is  to  be,  and  remains  a  lien  upon  the  pre- 
mises aforesaid  until  the  whole  of  the  duties  aforesaid 
are  performed  on  the  part  of  the  said"  niece.  The 
paper  was  sigtied  by  A  and  his  niece,  her  husband  not 
joining:  held,  (1)  the  instrument  was  not  a  will  or  a 
testamentary  disposition ;  (2)  it  did  not  vest  an  ab- 
solute fee  in  the  niece,  but  was  an  executory  contract 
on  the  part  of  A.  to  give  his  property  for  his  matute- 
nanoe,  and  on  the  part  of  the  niece  to  support  her 
uncle  in  return  therefor,  and  vested  in  the  grantee  an 
equitable  title  only,  forfeitable  on  failure  to  maintain 
A.     Dreisbach  v.  Serfass,  23. 

A  condition  in  a  deed  that  the  land  granted 
shall  be  used  for  a  certain  erection  only,  is  not  a  cnv- 
enant  that  such  erection  shall  be  made.  Madore's 
Appeal,  269. 

Where  a  deed  is  ambiguous,  the  articles  of  agree- 
ment in  pursuance  of  which  it  has  been  made,  may  be 
given  in  evidence  to  correct  the  ambiguity.  Warfel 
V.  Knott,  513. 

DEPOSIT.    See  Loan.    Baer's  Appeal.  299. 

DEVI8AVIT  VEL  NON.  The  evidence  relied 
on  to  support  a  claim  for  an  issue  showed  that  the  tes- 
tator had  a  habit  of  excessive  drinking,  and  that,  al)Out 
the  time  of  the  execution  of  the  paper  (a  codicil),  whose 
validity  was  in  question,  he  was  suffering  from  the  ef- 
fects of  over  stimulation  ;  but  it  also  appeared  that  the 
habit  was  not  continuous,  that  the  testator  was  aware 
of  it,  and  had  several  times  voluntarily  gone  to  a 
home  in  order  to. rid  himself  of  it.  The  proponent's 
testimony  showed  that  the  codicil  was  written  by  a 
disintert'Sted  attorney  at  the  rninest  of  the  testator 
to  whom  it  was  read,  and  who  expressed  satisfaction 
with  it ;  that  the  subscribing  witnesses  regarded  the  tes- 
tator as  rational  at  the  time  of  the  execution ;  that  he 
afterwards  travelled  and  attended  to  business,  and 
that  subsequently  to  the  execution  of  the  codicil  he 
expressed  satisfaction  with  it,  and  stated  its  contents 
to  other  persons ;  keld^  that  an  issue  devi$avit  vet  non 
was  properly  refused.  Appeal  of  Harmony  Lodge,  366. 

A  disposing  mind  is  one  in  which  the  tesiat>r  haa 
at  the  time  of  executing  his  will  a  full  and  intelligent 
consciousness  of  the  nature  and  effect  of  the  act  in 
which  he  is  engaged,  a  full  knowledge  of  the  propertj 
he  possesses,  and  an  uudtrstandiug  of  the  disposition 
he  wishes  to  make  of  it,  and  of  the  person  he  intends 
to  benefit ;  it  is  not  necessary  that  he  be  able  to  call  to 
mind  all  the  items  of  his  property  and  to  appreciate  the 
value  of  each  item.  *  Reichenbach  v.  Ruddach,  476. 

In  determining  the  question  of  fraud  and  undue  in- 
fluence the  jury  may  consider  the  state  and  condition 
of  mind  of  the  decedent  at  the  time  of  making  the 
alleged  will,  the  condition  and  relative  situation  of 
the  decedent  and  the  proponent,  the  situation,  sur- 
roundings, and  condition  of  the  decedent,  the  nature 
and  extent  of  his  property,  the  circumstanoes  under 
which  the  will  was  nuuie,  audi  the  provisions  of  the 
will  itself,     id. 

An  inference  of  undue  influence  may  be  drairQ  trom 
the  mere  fact  that  a  will  is  in  favor  of  the  uiistrees  of 
the  testator,  and  even  if,  prior  to  the  execution  of  the 
will,  a  marriage  has  Uken  plaoe  it  doe^  aot  roUeve  the 
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tesutmentary  act  from  the  linpiitatfon  of  the  oonUnn- 
aoee  of  the  UDdoe  iDfluenoe,  if  the  jnry  under  all  the 
facts  see  fit  to  draw  snoh  infereuoe.     Id. 

It  is  error  to  charge  that  the  presuniptioii  of 
mental  capacity  in  a  person  of  full  age  must  be  aver- 
come  not  bj  doubtfal  testimony  bat  by  positive  evi- 
dence.   Id. 

Rnle  governing  the  granting  of  iiBue  deoisavit  vet 
non.    See  Wills.     (O.  C.)     Palmer's  BsUte,  159. 

DIRECTORS  OF  POOR.  The  directors  of  the 
poor  of  a  county  can  perform  no  offtclal  act  or  bind 
the  coauty,  except  when  acting  as  a  board  at  a  meet- 
ing legally  convened.  Nason  v,  i/irectors  of  the  Poor 
•f  Erie  Coanty,  60. 

The  treasurer  of  the  directors  of  the  poor  is  a  trea- 
surer of  a  poor-house  within  the  meaning  of  the  Acts 
of  April  22, 1879,  and  June  2, 1881.     Id. 

DISTRICT  ATTORNB7.  The  mere  fact  that 
the  district  attorney  has,  after  falfiliing  his  duties  be- 
fore a  grand  Jory,  remained  in  the  room  during  its  de- 
1ib<>ration  and  vote  is  not  ground  for  quashing  an 
indictment  lound  a  true  bill  under  such  circumstances, 
it  not  appearing  that  the  district  attorney  participated 
in  the  deliberation.     Commonwealth  v.  Bradney,  101. 

It  is  better,  however,  that  the  district  attorney  should 
not  be  present  during  the  deliberation  and  vote.    Id. 

DIVIDENDS.  A  stock  dividend  which  repre- 
sents profits  actually  made  by  a  corporation,  must  be 
regarded  as  income  and  not  as  an  increase  of  the 
corpus  of  an  estate  to  which  the  stock  upon  which  the 
dividend  is  declared  belongs.  Phila.  Trust  Co.'s  Ap- 
peal, 137. 

The  same  rule  applies  to  a  dividend  of  scrip  con- 
vertible into  stock  so  soon  as  the  company  acquires 
power  to  increase  its  stock,  the  profits  represented  by 
the  scrip  being  in  the  meantime  retained  by  the  com- 
pany.    Id. 

A  dividend  as  soon  as  payable  becomes  a  liability 
of  the  comi>any  declaring  it.     Id. 

A.  bequeathed  the  net  rents,  issues,  profits  and  in- 
come of  his  estate  to  his  daughter  for  life,  and  the 
corpus  of  the  estate  after  her  death  over ;  he  died  own- 
ing 5582  shares  in  an  unincorporated  land  company, 
holding  about  600  acres  of  undeveloped  land ;  the 
stock  was  supposed  to  be  worthless  and  was  invento- 
ried at  a  nominal  rate ;  subsequently,  it  was  supposed 
that  the  land  contained  copper,  40  acres  were  sold 
for  $500,000,  and  a  dividend  was  declared  out  of  the 
profiU  of  the  sale  of  $19.50  per  share  :  held,  that  this 
eum  was  income  payable  to  the  life-tenant.  (0.  C.) 
Oliver's  Estate,  139. 

DIVORCE.  A  false  representation  by  a  woman 
to  a  man  that  she  is  pregnant  by  him,  which  repre- 
sentation is  not  believed  by  him,  is  not  sufficient 
ground  for  a  divorce  from  the  bonds  of  a  marriage 
which  subsequently  takes  place  between  them.  (C. 
P.)    Toddi;.  Todd,  31. 

To  justify  a  divorce  on  the  ground  that  a  marriage 
has  been  brought  about  by  duress  per  miruUf  the 
threats  must  have  been  such,  against  the  libellant's 
life  or  to  do  him  bodily  harm,  as  would  overpower  the 
Judgment  and  coerce  the  will.    Id. 

A  tiiugle  act  of  cruelty  may  be  so  severe  and  at- 
tended with  such  circumstances  of  atrocity  as  to  jus- 
tify a  divorce,  but  no  single  act  of  cruelty,  which 
comes  short  of  endangering  life,  will  afford  such  justi- 
fication^Nye's  Appeal,  121. 

DOWER.    The  right  of  a  woman's  dower  is  not 
barred  by  her  desertion  of  her  husband.    Nye's  Ap- 
peal, 121. 
DURESS.  SeeDivoBCB.  (C.P.)  Todd  v.  Todd,  81. 


EJECTMENT.  An  order  making  absolute  a  mle 
to  bring  ejt'ctment  within  ninety  dayo,  under  the  pro- 
visions  of  the  Act  of  June  24,  1885,  is  act  the  subject 
of  a  writ  of  error.     Davenport  v.  Jones,  43. 

In  an  ejectment  brought  to  rescind  an  executed  con- 
tract of  sale  on  the  ground  of  fraud,  the  evidence  of 
fraud  must  be  clear,  precise,  and  indubitable,  or  the 
Court  is  not  justified  in  submitting  the  case  to  the 
jury.    Kern  r.  Middleton,  893. 

See  EviDBHCB,  Rice  v.  Rice,  205 ;  NoncB,  Logan  v. 
Neill,  541. 

ELECTION.  See  Widow,  Dbobdbmts'  Estatbs, 
Lee*s  Appeal,  363.     (O.  C.)     Rowan's  EsUte,  158. 

EMINENT  DOMAIN.  Property  devoted  to 
public  use  cannot  be  taken  for  another  public  purpose 
without  legislative  authority  given  either  in  express 
terms  or  by  necessary  implication.  To  give  rise  to  an 
implication  of  a  grant  to  take  such  property,  the  neces- 
sity must  be  so  absolute  that  without  it  the  grant  itself 
would  be  defeated;  the  neceesity  must  not  be  one 
created  by  the  grantee  of  the  power  of  eminent  domain 
for  its  own  convenience  or  be  merely*  a  question  of 
economy.     Groff's  Appeal,  425. 

A  turnpike  company,  chartered  under  the  Act  of 
April  29, 1874,  to  build  a  road  between  specified  ter- 
mini, which  are  on  a  public  road,  cannot  seize  and 
occupy  for  its  entire  road-bed  the  highway  already 
dedicated  to  public  use.     Id. 

Under  the  Act  of  June  13,  1874  (P.  L.  283),  provid. 
ing  for  an  appeal  to  the  Common  Pleas  in  cases  of 
damages,  assessed  against  a  i)orporation  or  individual, 
vested  with  exercise  of  the  right  of  eminent  domain, 
an  appeal  taken  vests  in  the  Common  Pleas  exclusive 
jurisdiction  of  the  question  of  damages.  In  re  Widen- 
ing of  Chestnut  Street,  418. 

When  a  street  is  vacated,  and  the  damages  and 
benefits  derived  therefrom  are  assessed,  an  appeal  lies 
on  behalf  of  a  property  owner  affected  thereby  from 
the  finding  of  the  jury  of  view.  (C.  P.)  In  re  Vaca- 
tion of  Howard  Street,  41^1,  520. 

In  a  proceeding  to  recover  damagss  for  land  taken 
and  injured  by  a  railroad  company,  under  the  right 
of  eminent  domain,  for  its  railroad,  the  measure  of 
damages  is  the  diflferenoe  between  the  market  value 
of  the  property  immediately  before  the  taking  and 
that  immediately  after  the  taking.  Schuylkill  River 
Bast  Side  R.  R.  Co.  v.  Stooker,  455. 

Where  streets  have  been  plotted  but  not  opened 
over  land  a  portion  of  which  is  taken  for  a  railroad, 
the  jnry  should  not  consider  the  streets  as  opened, 
but  may  consider  the  value  of  the  laud  as  afifected  by 
the  fact  that  the  streets  had  been  plotted  and  might 
some  day  liave  been  opened.     Id. 

In  proceedings  to  ai^sess  damages  for  the  taking  of 
land  by  a  railroad,  where  it  appears  that  a  lessee  of 
the  plaintifif  was,  at  the  time  of  the  location  of  the 
defendant's  road,  operating  a  quarry  on  the  plaintlflf's 
premises,  the  plaintiff  may  show  that  the  lease  cov- 
ered but  a  small  part  of  the  quarry,  and  that  the  rail- 
road did  not  touch  the  part  so  covered.  Reading  & 
PotUville  R.  R.  Co.  v,  Balthaser,  9. 

Where  damages  are  claimed,  as  having  been  suffered 
by  a  quarry,  which,  before  the  opening  of  the  defen- 
dant's road,  had  an  outlet  to  market  by  canal  and  by 
a  railroad,  it  is  error  to  admit  evideuoe  on  the  part  of 
the  plaintifif  to  show  where  he  sold  the  stone  be  quar- 
ried and  how  he  shipped  it  to  market,  but  such  evi- 
denoe  having  been  admitted,  the  defendant  should  be 
permited  to  show  that  in  consequence  of  the  construc- 
tion of  the  new  road  the  freight  by  rail  was  induced. 
Id. 

Where  a  sum  has  been  arrived  at  as  a  measure  of 
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damage  \>j  oaloalating  th»  oamber  of  tons  of  lime- 
Btope  Qudar  the  right  of  way  of  a  railroad,  and  tnalti- 
pljing  by  a  prioe  per  ton,  and  suoh  roeasnre  has  been 
held  enroneoos  by  the  Sapreme  Conrt,  and  on  a  second 
trial  the  same  sum  is  fixed  by  the  same  witnesses,  H  is 
error  to  ri^fose  to  allow  the  witnesses  to  be  asked  npon 
cross-examination  whetlter  they  liad  not«  in  oonse- 
queiioe  of  the  decision  of  tlie  Sapreme  Court,  made  a 
new  arrangement  of  the  items  of  damage  so  as  to 
enable  them  to  arrive  at  the  same  total  as  before,  but 
by  a  different  process.     Id. 

Interest  is  not  allowable  as  snoh  in  an  action  to 
assess  damages  for  land  taken  by  virtue  of  the  right 
of  eminent  domain,  but  it  may  be  taken  into  consid- 
eration by  the  jury,  in  view  of  all  the  cironmstauoes 
of  the  case,  in  fixing  a  gross  sum.     Id. 

XSQUITT.  Extraordinary  cironmstaneefl  entitling 
a  partner  to  compensation  for  services  tn  winding  np 
partnership  matter.  See  Pabtiibksuip.  Zell's  Ap- 
peal, t>8. 

A  decree  in  equity  against  oo- tortfeasors  cannot  be 
used  to  compel  contribution  amongst  them.  See  Con- 
TBiBOTioK.     Boyer's  Appeal,  300. 

After  a  sale  in  partition  npon  equity  proceedings, 
a  snpplemental  bill  may  be  maintained  by  the  vendee, 
who  was  also  a  party  to  the  original  proceedings,  set- 
ting out  that,  after  the  sale  and  before  delivery  of  the 
Master's  deed,  his  co-tenant  had  removed  articles 
belonging  to  the  realty,  and  praying  that  compensa- 
tion be  made  therefor  out  of  the  proceeds  of  the  sale. 
Williams's  Appeal,  365. 

Where  a  Court  surcharges  a  trustee  with  the  prin- 
cipal of  a  ground-rent,  whose  title  is  in  his  cestui  que 
trusty  it  is  its  duty  to  see  that  the  ground  rent  is  pro- 
perly conveyed  to  the  trustee.     Harris's  Appeal,  370. 

Equity  will  decree  the  closing  up  of  windows  main* 
tained,  without  authority,  in  a  party-wall.  (C.  P.) 
Datz  V.  Phillips,  382. 

Equity  has  Jurisdiction  to  compel  an  account, 
whether  the  right  to  an  account  arises  under  a  part- 
nership or  under  a  contract,  where  tbe  accounts  are 
continuous  and  not  simple.  Appeal  of  the  Consoli- 
dated Oil  Well  Packer  Co.,  Limited,  544. 

The  rule  in  equity  that  only  irreparable  injuries 
will  be  enjoined,  does  not  apply  to  acts,  especially  cor- 
porate acts,  which  are  entirely  without  authority*  and 
for  which  there  is  no  adequate  measure  of  damages 
at  law.  Such  acts  will  be  always  enjoined.  Grottos 
App^l,  425. 

A  Court  of  equity  having  jurisdiction  in  the  case 
of  an  executory  contract  of  sale  of  realty,  may  grant 
an  injunction  to  keep  the  property  in  statu  quo,  (C. 
P.)  Citixens' Natural  Gas  Co.  v.  Shenango  Natural 
Gas  Co.,  573. 

An  injunction  will  usually  issue  to  prevent  inter- 
ference with  flowing  gas  wells  used  to  supply  tbe 
public.     Id. 

Praotioe.  A  cross-bill  must  bo  oonflned  to  the 
subject-matter  of  the  original  bill ;  if  it  set  up  new  and 
distinct  matters  not  embraced  in  the  original  suit,  no 
decree  can  be  founded  on  such  matters.  (C.  P.)  Datz 
V,  Phillips,  382. 

,  A  cross-bill  is  a  mode  of  defence;  its  office  Is  to 
enable  a  defendant  to  have  discovery  or  obtain  relief 
for  himself  in  referenoe  to  matter  contained  in  the 
original  bill.     Id. 

A  bill  for  discovery  and  account  Is  not  a  bill  for 
specific  performance  within  the  technical  meaning  of 
that  term.  Appeal  of  tbe  Consolidated  Oil  WeU  Packer 
Co.,  Limited,  544. 

liuUifarioBsness  must  be  taken  advantage  of  by 
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demurrer,  plea,  or  answer ;  it  Is  too  late  to  object  to  ft 
at  the  hearing.  (C.  P.)  CItisens'  Natural  Gas  Co.  v. 
Shenango  Natural  Gas  Co.,  578. 

A  plaintiff  in  equity  may  use  set-off  or  cross  de- 
mand.   Id. 

A  Master^s  report  should  usaally  oontaiu ;  fl)  a 
history  of  the  ease,  setting  out  and  defining  the  issues ; 
(2)  findings  of  facts  in  short  parapraphs  ;  (3)  findings 
of  laW;  (4)  form  of  decree;  (5)  argument,  illustra- 
tions, and  antfaorities  sustaining  tlM  foregoing.     Id, 

Unrelated  matters  may  be  adjudicated  in  the  saine 
suit,  if  the  partie<t  are  willing  and  no  confnsio«i  or  in- 
consisteuoy  is  produced  thsreby  in  the  proceedings  or 
decree.     Id. 

BRROR.  Where  there  is  evidence  to  support 
the  hypothesis  of  a  point,  the  Court  is  bound  to  give  a 
specific  instruction  upon  the  effect  of  the  facts  stated 
therein  and  it  is  error  to  refuse  such  instruction. 
New  York,  L.  E.  &  West.  R.  R.  Co.  i;.  Enches,  261. 

It  is  not  error  for  a  Judge  to  repeat  to  the  jnry  the 
language  of  the  Supreme  Court,  in  a  ease  which  is 
still  law,  whose  application  to  the  case  ^on  trial  does 
not  do  any  legal  injury  to  thi^  party  complaining  of 
the  quotation.     Taylor  v.  Wright,  285. 

A  statement  by  the  Court  of  facts  not  in  evidence, 
or  an  answer  to  a  point  stating  the  same,  is  error  for 
whioh  judgment  will  be  reversed.  P.  W.  &  B.  R.  R. 
Co.  V,  Alvord,  430. 

When  a  Judge  sees  fit  to  comment  upon  evidence 
he  must  do  so  impartially  and  carefnlly,  and  if  he 
give  undue  prominence  to  the  evidence  upon  one  side 
he  is  guilty  of  error,  for  which  judgment  should  be  re- 
versed.    Reichenbaofa  v,  Ruddaeh,  476. 

Example  of  charge  held  to  be  partial  and  uniair. 
Reiohenbach  v,  Ruddaoh,  476. 

ESTOPPEL.  A  plaintiff  is  not  estopped  f^m 
suing  the  members  of  a  defectively  organised  partner- 
ship association,  limited,  individually,  by  the  fact  that 
he  has  already  recovered  a  judgment  for  the  same 
debt  against  the  association.     Sheble  v.  Strong,  437. 

Where  an  application  for  a  policy  has  been  filled  in 
by  the  agent  of  the  insurer  with  statements  other  than 
those  given  him  by  the  insured,  the  latter  is  not 
estopped  by  his  receipt  of  the  policy  from  showing 
what  statements  were  in  fact  made  by  him.  Kister  t*. 
Lebanon  Mut.  Ins.  Co.,  442. 

A  oorporation  is  estopped  from  denying  the  Talidity 
of  fraudulently  issued  stock  as  against  a  bona  fide 
holder  for  value,  but  the  estoppel  exists  only  where 
money  has  been  expended  on  the  faith  of  the  oertifi-  * 
cate  and  to  the  extent  necessary  to  indemnify  the 
person  expending  the  money.  Kisterbock*s  Appeal, 
446. 

Where,  pending  an  appeal  by  tbe  Commonwealth 
from  the  decree  of  the  Court  below,  finding  the  amount 
of  tlie  collateral  inheritance  tax  but  refusing  to  allow 
interest  therepn,  the  tax  is  paid  to  the  register,  the 
Commonwealth  is  not  estopped  firom  prosecuting  its 
appeal  and  recovering  the  interest.  Commonwealth's 
Appeal,  473. 

H.  seised  of  land  subject  to  a  judgment  to  W.,  as  a 
second  lien,  conveyed  to  D. ;  8.  obtained  judgment 
against  H.  and  sold  the  land  thereunder;  D., being  at 
the  sale,  gave  written  notice  that  this  land  was  bis 
(D.'s),  and  at  the  sale^bought  in  the  laud  for  a  trifle; 
afterwards,  on  the  issue  of  a  scire  faeias  by  W.  to  re- 
vive his  judgment,  with  notice  to  D.,  D.  alleged  that, 
before  the  sale,  he  had  reconveyed  by  deed,  not  re- 
corded, to  H.,  and  hence  that  tlie  lien  of  W.Ni  judgment 
was  discharged :  held,  D.  was  estopped  from  setting  up 
the  alleged  deed  to  H.    HiesUnd  v.  WilliMMon,  511. 
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EVIDBNCB.  The  rale  that  the  best  evideooe 
shall  be  prodneed  means  that  no  eTidenoe  shall  be  re- 
ceived which  is  merely  substitntionary  in  is  character 
when  the  original  may  be  had ;  It  exelades  only  snofa 
secondary  evidence  which  indicates  the  existence 
of  an  original  scarce  of  information  other  than  itself; 
it  does  not  piH>hibit  the  selection  of  weaker  instead  of 
stronger  proofs.  Western  Union  Telegraph  Co.  v. 
Stevenson,  497. 

A.  lived  at  B.,  and  acted,  in  bis  bosiness,  which  was 
dependent  upon  th6  state  of  the  oil  market  in  N.  and 
0.,^pon  quotations  furnished  him  by  a  telegraph  com- 
pany under  a  contract:  Ae/<f,  he  could  testify,  as 
against  the  company,  as  to  messages  sent  by  him 
over  tho  telegraph  line  to  his  agents  at  N.  and  0., 
directing  sales  and  purchases  of  oil,  and  the  messages 
received  from  the  company's  operators  in  reply,  and 
that  he  knew  his  orders  were  acted  upon  in  N.  and  0. 
because  the  oil  was  delivered  and  the  transacUons 
settled.    Id. 

As  betwt»en  living  witnesses  one  is  not  to  be  ex- 
cluded because  another  had  a  better  opportunity  of 
knowing  the  fact  attempted  to  be  shown.     Id. 

It  is  not  permissible,  even  on  cross-examination,  to 
ask  a  witness  as  to  the  contents  of  a  paper  which  can 
be  produced.     Hayes  v.  Press  Go.,  Limited,  413. 

It  is  not  necessary  to  offer  an  almanac  in  evidence 
to  prove  the  coincidence  of  days  of  the  week  with  days 
of  the  month.     Wilson  r.  Van  Leer,  289. 

A  real  estate  broker,  who  has  acted  as  such  in  mak- 
ing a  sale  of  certain  suburban  property,  is  a  competent 
witness,  in  an  action  involving  the  value  of  the  pro- 
perty at  the  time  of  the  sale,  to  testify  as  to  such 
value  as  an  expert,  where  he  is  shown  to  have  a  large 
general  knowledge  of  suburban  values,  and  to  have 
made  special  inquiries  at  the  time  of  the  sale  as  to 
values  iu  the  neighborhood,  and  to  have  discovered  a 
recent  sale  of  property  in  the  neighborhood,  although 
he  had  not  for  the  two  years  before  and  after  the  sale 
bought  or  sold  any  property  iu  the  immediate  vicinity. 
Griswold  p.  Gebbie,  72. 

A  sewing  machine  agent  who  has  bharge  of  certain 
land  U  not  competent  to  testify  to  the  market  value 
of  land  in  the  neighborhood  where  he  gives  no  other 
proof  of  qualifloation.  Schuylkill  River  Bast  Side  R. 
R.  Co.  9.  Stocker,  455. 

,A  grand  juror  is  a  competent  witness  to  testify  to 
the  nature  of  the  issue  or  question  before  the  grand 
jury,  and  that  the  jury  in  making  the  presentment 
acted  upon  testimony,  and  not  upon  its  own  kuow- 
iedge  or  observation.     Comm'th  v.  Green,  149. 

In  an  action  by  an  executor  or  administrator  to 
recover  a  debt  due  to  the  testator  or  decedent,  a  lega- 
tee or  distributee  who  has  absolutely  parted  with  his 
interest  is  a  competent  witness  for  plaintiff,  unless 
there  is  some  ground  of  exclusion  other  than  the  fact 
of  his  legateeship  or  distributeeship.  Heft  v.  Ogle, 
27«. 

Distinction  between  release  of  a  collateral  and  of  a 
direct  interest,  as  affecting  competency  of  witness. 
Id. 

The  question  of  the  competency  of  a  witness  is  to  be 
decided  by  the  Court  where  the  facts  upon  which  the 
competency  is  to  be  determined  are  not  contradicted 
or  denied.     Wilson  v.  Van  Leer,  289. 

A  witness  was  offered  to  testify  as  to  the  handwriting 
of  an  alleged  testator ;  it  appeared  he  had  seen  the 
testator  write  once  or  twice,  thirty-one  years  before 
the  trial,  when  the  witness  was  a  boy  about  twenty 
years  old,  and  had  seen  him  indorse  a  check  some 
twenty-three  years  before  the  trial :  heid,  it  was  not 
error  to  admit  hit  testimony.    Id. 


EVIDENCE—  Continued. 

Where  a  husband  who  is  his  wife's  executor  is 
called  as  for  cross-examination  and  asked  as  to 
matters  occurring  iu  the  lifetime  of  his  wife,  he 
becomes  generally  competent  as  a  witness.  (0.  C.) 
Bichhom's  EsUte,  364. 

A  wife  is  not  a  competent  witness  for  her  husband 
in  a  case  where  his  testimony  is  excluded  on  the 
ground  of  interest.    Bitner  v.  Boone,  404. 

A.  sued  an  executor  for  services  to  the  decedent : 
heldf  plaintiff's  wife  was  not  rendered  a  oompetent 
witness  by  the  Act  of  May  23, 1887.     Id. 

A  husband  is  not  a  competent  witness  for  his  wife 
in  a  case  where  her  testimony  is  excluded  on  the 
ground  of  interest.     Daiss's  Appeal,  406. 

In  the  absence  of  fraud,  accident  or  mistake,  parol 
evidence  is  not  admissible  to  modify  the  terms  of  a 
written  contract,  especially  when  it  does  not  appear  at 
what  time  the  alleged  modification  of  the  contract  was 
made.     Conrow  t;.  Conrow,  339. 

Parol  evidence  is  admissible  to  establish  a  contem- 
poraneous oral  agreement  which  induced  the  execution 
of  a  written  contract,  although  it  may  vary,  change, 
or  reform  the  instrument,  if  the  said  evidence  be  clear, 
precise  and  indubitable,  t.  e.  it  must  be  given  by 
credible  witnesses  who  distinctly  remember  the 
facts  to  which  they  testify  and  narrate  the  details 
exactly ;  absolute  certainty  is  however  out  of  the 
question.     Ferguson  a.  Rafferty,  525. 

Parol  evidence  on  the  part  of  the  assured  is  admis- 
sible to  correct  fraudulent  or  mistaken  entries  in  an 
application  for  insurance  when  they  have  been  written 
by  the  agent  of  the  insurer.  Kister  v.  Lebanon  Mut. 
Ins.  Co.,  442. 

Where  land  is  held  In  the  name  of  individuals  who 
constitute  a  partnership,  parol  evidence  is  admissible, 
except  as  against  purchasers  and  lien  creditors  who 
have  dealt  with  the  owners  on  the  faith  of  the  indi- 
vidual title,  to  show  that  the  land  is  really  partnership 
property.     Warriner  v.  Mitchell,  470. 

In  an  action  on  a  bond,  given  by  a  partner  and  another 
to  a  retiring  partner  to  indemnify  the  latter  against  all 
partnership  debts,  it  is  admissible  to  show  by  parol 
that  a  debt,  on  its  face  an  individual  one,  is  in  reality 
a  partnership  debt.    Id. 

A  written  contract  provided  that  the  plaintiff  should 
not  supply  **  any  edition  of  this  sheet  for  the  year 
1887"  to  any  person,  other  than  the  defendant,  in  cer- 
tain counties  :  heldf  that  evidence  was  not  admissible 
that,  at  the  time  of  signing,  the  agent  of  the  plaintiff 
said  that  the  words  meant  any  sheet  published  by  the 
plaintiff  for  the  year  1887,  especially  where  the  con- 
tract stated  that  the  agent  presenting  the  contract  for 
signature  had  no  right  to  change,  modify  or,  in  any 
way,  affect  its  terms.  Express  Publishing  Co.  v. 
Aldine  Press,  165. 

An  apprentice  agreed  to  serve  a  company  for  a  cer- 
tain term,  and  that  part  of  his  wages  should  be  with- 
held until  Ills  term  was  completed ;  a  disagreement 
having  taken  place  as  to  when  the  term  expired,  he 
quit  work  aud  the  company  refused  to  pay  the  back 
wages.  Subsequently  the  company  and  the  appren- 
tice entered  into  a  written  agreement  reciting  that  the 
apprentice  had  agreed  to  serve  for  the  time  claimed  by 
the  company,  had  broken  his  agreement,  and  forfeited 
**  all  his  claims  on  the  said  company"  and  agreeing 
that  the  company  should  employ  him  for  one  year  at 
certain  wages,  **  his  wages  less  40  per  cent,  and  10  per 
cent,  to  be  paid  him  according  to  our  rules  for  paying 
apprentices,  and  this  to  be  in  full  of  all  demand."  At 
the  end  of  the  year,  the  apprentice  claimed  not  only 
his  year's  wages  but  the  back  wages  under  the  old 
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BVIDBJXCB— Continued. 

agi*eenieiit,  and  oflflsred  erld^trce  to  show  tlmt  he  signed 
the  second  agreement  upon  faftb  of  a  repreeentation 
and  promise  that  he  should  be  paid  his  back  wages 
and  under  a  threat  that  if  he  did  not  sign  thejr  would 
not  be  paid :  hetd^  tb«  evidence  was  properly  adtnlsftlble 
to  contradict  the  written  agreement.  Honesdale  Glass 
Co.  V,  Storms,  161. 

A.  deposited  money  with  B.,  a  banker,  taking  a 
written  certifleate  of  deposit,  which  recited  that  the 
mouey  was  payable  to  A.  '•  on  return  of  tills  certlfioate 
twelve  months  after  date/'  with  Interest:  held,  the 
character  of  the  transaction  conld  not  be  changed,  trova 
a  loan  to  a  deposit,  by  evidence  that,  at  the  time  of  the 
delivery  of  the  money  to  B.,  he  agreed  that  the  money 
might  be  drawn  out  at  anytime  within  the  year  with 
out  interest,  there  being  no  proof  that  such  agreement 
was  omitted  fW>ra  the  written  oontraot,  through  fraud, 
accident  or  mistake.     Baer's  Appeal,  299. 

A.  made  an  oil  lease  to  B.,  by  the  terms  of  which  B. 
covenanted  to  dig  a  well  at  once  and,  if  it  proved  a  pay- 
ing one,  to  dig  another,  there  being  no  limitation  as  to 
time  mentioned  in  the  lease  ;  B.  sunk  the  first  well ; 
in  an  action  for  unreasonable  delay  In  sinking  the 
second  well  and  failing  to  sink  any  more,  evidence 
that,  at  the  time  of  executing  the  lease,  B.  said  he 
would  sink  enough  wells  to  take  out  the  oil  in  tho 
land,  and  as  to  the  number  of  wells  per  acre  usually 
dry  in  the  oil  producing  business,  was  inadmissible. 
Stoddard  r.  Emery,  566. 

A.  sealed  agreement  purporting  to  be  mad«  by  a 
partnership,  and  admitted  to  be  signed  by  one  partner 
in  the  firm-name  was  offered,  to  be  followed  by  proof 
of  assent  or  ratification  by  the  other  partners :  held, 
properly  admitted,  as  the  offer  did  not  disclose  that  the 
ratification  or  assent  was  not  under  seal ,  and  that  the 
agreement  did  not  become  invalid  because  such  rati- 
fication was  shown  to  be  parol,  when  the  admission  of 
this  parol  evidence  was  not  specifically  objected  to. 
Martin,  Fuller  &  Co.  v.  Bray,  378. 

Evidence  not  impeaching  the  validity  of  a  judgment 
but  showing  that  it  has  been  given  for  one  purpose 
and  has  been  used  for  another  is  admissible,  even  in  a 
collateral  proceeding.     Stark's  Appeal,  537. 

In  an  audit  of  the  account  of  an  assignee  for  cred- 
itors, the  assignor  offered  to  prove  that  certain  sums 
of  money  arising  from  the  sale  of  his  property  under 
judgment,  given  as  an  indemnity,  had  come  into  the 
assignee's  hands  and  were  not  accounted  for.  The 
evidence  was  rejected :  held,  error.     Id. 

In  an  action  by  a  father  for  the  loss  of  his  son's 
services  through  the  negligence  of  the  defendant,  de- 
clarations of  the  son  made  subsequent  to  the  accident, 
alleged  to  have  occasioned  the  injury,  and  with 
reference  thereto  are  not  admissible  as  part  of  the  rea 
gestae.     City  of  Bradford  v.  Downs,  153. 

Evidence  that  the  trains  of  a  railroad  company,  after 
an  aucident,  began  the  practice  of  ringing  a  bell  before 
reaching  the  place  at  which  the  accident  had  occurred 
is  admissible,  as  a  quasi  admission  of  negligence  in 
not  having  rung  the  bell  upon  the  occasion  of  the 
accident.     (C.  P.)     Specht  v.  Penna.  R.  R.  Co.,  317. 

The  record  of  a  judgment  recovered  in  a  former 
action  between  the  same  parties,  shown  to  be  for 
the  same  cause  as  the  pending  case,  is  competent  evi- 
dence for  the  defendant.     Miller  v.  Rohrer,  278. 

Rule  applied  where  one  of  the  actions  was  a  pro- 
ceeding under  the  Act  of  March  17,  1869.  See  At- 
TACHMKKT.     Miller  o.  Rohrer,  278. 

The  record  of  an  agieement,  with  an  acknowledg- 
ment  by  the  subscribing  witness  before  a  justice  of  the 
peace  that  he  saw  the  covenantor  sign,  seal  and  do- 
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liver  the  same,  is  admissible  In  eTidenoe.    Shiffor  o. 

Broadhead,  44. 

Articles  of  agreement  are  admissible  to  correct  an 
ambiguity  in  a  deed,  whieh  is  given  in  pursuance  of 
them.     Warfel  v.  Knott,  513. 

In  an  action  of  trespass  quart  clauium  /regit,  which 
involved  the  true  bonndaiy  lino  between  A.  and  B., 
it  appeared  that  A.,  who  formerly  owned  both  prop- 
erties, had  entered  Into  articles  to  eonvey  one  to  C. 
( B.'s  grantor),  and  that  he  subsequently  made  a  deed  to 
C.,  which  contained  nothing  from  which  the  point  of 
beginning  in  making  courses  conld  be  asoertalned: 
hetd,'tk  portion  of  the  articles  of  agreement  were  ad- 
missible  for  the  purpose  of  fixing  this  point'  of  be- 
ginning.    Id. 

A  will  contained  bequests  to  *'the  01^  Man's 
Home,"  located  at  X,  and  to  **  the  Old  Man  and  Old 
Woman's  Home,"  located  at  X  ;  no  charities  with  stich 
titles  existed  :  held,  that  in  order  to  explain  the  latent 
ambiguity  contained  in  the  will,  it  was  admissible  to 
show  that  there  were  at  X  two  charities,  *'  The  Old 
Men's  Home"  and  the  **  Widow's  Home  and  Asylum 
for  Aged  and  Indigent  Women,"  existing  under  the 
same  roof,  but  under  separate  management.  (O.  C.) 
Dugan's  Estate,  287.  ^ 

While,  in  a  sale  of  a  tract  of  land,  an  over-statement 
of  the  number  of  acres  contained  therein  is  net  svll- 
olent  to  prove  fraud,  still,  if  the  deficiency  is  very 
great  In  proportion  to  the  whole  tract,  it  is  evidence 
of  nrand.    Oriswold  e;.  Oebbie,  72. 

In  an  action  of  deceit  for  fraudulent  representations 
that  the  number  of  acres  in  a  tract  purchased  exceeded 
the  real  number,  where  the  quantity  of  land  in  the 
tract  was  one  of  the  elements  of  calculation  of  price, 
evidence  as  to  the  value  of  the  land  per  acre  is  ad- 
missible, although  the  tract  has  been  purchased  as  a 
whole.    Id. 

When  a  deed  is  attacked  on  the  ground  of  the 
insanity  of  the  grantor,  evidence  of  the  testator's  fn- 
tentiou  with  regard  to  a  disposition  of  the  property 
oonveyed,  at  a  time  when  he  was  unquestionably 
sane,  is  admissible.     Rice  r.  Rice,  205. 

Such  intention  may  be  shown  by  declarations,  and 
no  precise  limit  can  be  fixed  as  to  the  time  at  which 
they  must  have  been  made  to  be  admissible,  although 
remoteness  will  diminish  their  weight.     Id. 

In  ejectment  A.  relied  upon  a  deed ;  B.  presented 
an  inquest  in  lunacy,  finding  that  the  grantor  had  be- 
come insane  some  three  months  before  the  date  of  the 
deed  :  held,  that  it  was  error  to  exclude  declarations  of 
the  grantor  made  within  fifteen  months  prior  td  ihe 
date  of  the  deed,  that  he  intended  to  execute  this  con- 
veyance "or  a  deed*'  to  A.  on  the^  ground  of  remote- 
ness.    Id. 

In  a  sheriff's  interpleader  to  determine  the  owner- 
ship of  personal  property  levied  on  as  belonging  to  a 
husband  and  claimed  by  his  wife,  declarations  of  the 
husband  in  the  absence  of  the  wife  cannot  be  given  in  . 
evidence  against  her  claim.     Martin  t;.  Rutt,  ^8. 

In  an  Issue  formed  to  try  the  title  to  certain  cigars 
levied  on  in  1886,  an  internal  revenue  certificate  issued 
in  1876  to  a  third  person  is  too  remote  and  irrelevant 
to  be  admissible  to  show  that  said  person  had  the 
rightto  manufacture  cigarsat  the  place  where  the  cigars 
in  question  had  been  levied  upon.     Id. 

in  a  sheriff's  interpleader  the  record  of  the  Judg- 
ment of  the  defendant  against  the  judgment  debtor  is 
admissible,  as  the  foundation  of  the  title  claimed  by 
the  defendant.    Id.' 

Wlkere  the  issue  Is  whether  certain  property  Is  lia- 
ble for  assessment  for  municipal  improvementSi  on  the 


Digitized  by 


Google 


nn)EX. 


591 


EVIDENCB — Continued, 

foot  front  rale,  for  paviDg  done  in  1878,  under  an  ordi- 
nanoe  passed  in  1874,  evidence  that  in  1875  another 
part  of  tlie  same  lot  was  held  rural  property  and  there- 
fore not  60  liaWle,  is  inadmissible.  Keith  v.  Citj  of 
Philadelphia,  115. 

In  fixing  the  amount  of  damages  suffered  by  land 
from  the  construotion  of  a  railroad,  evidenoe  of  im^ 
provemouts  upon  a  square  of  ground,  eight  squares 
from  the  land  in  question,  is  inadmissible.  Sohnyl- 
kill  River  East  Sid«i  R.  R.  Co.  v,  Stocker,  455. 

Where  in  a  proceeding  to  recover  damages  for  the 
taking  of  land  under  the  right  of  eminent  domain,  as- 
sessments for  taxation  of  laud  have  been  admitted  in 
evidence,  it  is  not  error  to  instruct  the  jury  that  there 
is  no  principle  of  law  which  makes  such  assessments 
evidence  to  determine  the  value  of  tbo  land  as  be- 
tween the  owner  and  the  takers.     Id. 

In  a  proceeding  to  fix  laud  damages,  it ,  is  error  to 
permit  a  witness  to  testify  as  to  the  damage  done  to  a 
portion  of  the  tract  uuder  consideration,  although  he 
testify  that  in  his  Judgment  the  rest  of  the  land' would 
not  be  affected  one  way  or  the  other,  he  having  made 
no  special  examination  of  the  omitted  part.     Id. 

An  auditor's  report  which  does  not  show  an  assign- 
ment of  the  excess  in  an  over  payment  but  shows  an 
agreement  to  assign,  upon  which  the  adjudication  was 
based,  is  not  admissible  to  prove  an  agreement  by  the 
overpaid  person  to  refund,  but  is  admissible  t<)  prove 
tltat  a  certain  claim  was  presented  and  partially  allowed 
under  an  alleged  agreement  of  counsel.  Miller  v. 
Hnlme,  131. 

Proofs  of  loss  are  admissible  to  show  that  the  re- 
quirements of  a  policy  of  insurance  have  been  com- 
plied with  but  not  as  evidence  of  the  plaintiff's  claim. 
Peoples'  Mutual  Accident  Association  v.  Smith,  33. 

Allowing  down  timber,  the  right  to  remove  which 
has  been  purchased  but  the  price  for  which  has  not 
been  paid,  to  lie  upon  the  ground  of  the  vendor  and 
rot  is  evidence  of  the  abandonment  on  the  part  of  the 
purchaser  of  the  contract  to  purchase  and  remove. 
Short  V,  Messenger,  244. 

Evidence  aliunde  to  supply  the  defects  of  a  certificate 
filed  under  the  Partuership  Association  Limited  Act  is 
inadmissible.  Vauhoru,  (hiffin  &  Co.  v,  Corooran, 
249. 

Where  the  question  is  whether  a  saw  mill  and  ma- 
chinery were  of  a  temporary  character  or  were  perma- 
nently attached  to  the  realty,  evidence  of  the  state- 
ments of  the  owner  to  the  plaintiff  and  others,  at  the 
time  of  the  purchase  of  the  mill,  of  the  purposes  for 
which  he  wanted  it,  is  admissible  to  show  its  tempo- 
lary  character.     Benedict  v.  Marsh,  256. 

Wiiere  the  defence,  set  up  in  an  action  by  a  broker 
against  his  principal  to  recover  the  loss  on  a  margin 
transaction,  is  that  the  transact'on  was  a  gambling  one 
the  defendant  may  show  that  hi^  means  were  inade- 
quate to  carry  out  the  contract  as  a  sale.  Myers  v. 
Tobias,  432. 

In  an  issue  devisavit  vel  non  the  record  of  the  ad- 
mission of  the  decedent's  father  to  an  insane  asylum 
and  tliat  he  was  affected  with  melauoholia  resulting 
from  inu  mperanoe  is  not  admissible.  Reiohenbach  v. 
Ruddach,  476. 

in  a  trial  for  murder,  the  evidence  against  the  pris- 
oner >)eing  entirely  circumstantial  and  it  being  shown 
that  when  the  body  of  the  murdered  person  was  .found 
the  prisoner  exclaimed  **  That  is  my  father,  some  of 
thude  poor-house  fellows  have  killed  him,"  a  witness 
w  s  asked  (1)  whether  the  prisoner  did  not  at  the  same 
time  also  say  that  the  inmates  of  the  poor-house  had 
siuleu  from  and  annoyed  the  deceased,  and  (2)  whether 


BVIDENCB—  Continued, 

the  deceased  had  not  complained  to  the  witness  of 
abuse  from  the  inmates  of  the  poor-house  :  held^  both 
questions  were  properly  excluded.  Rudy  v.  Common- 
wealth, 502. 

A.  was  indicted  for  furnishing  liquor  on  certain 
Sundays  and  was  acquitted  ;  he  was  afterwards  tried 
for  furnishing  liquor  to  intoxicated  persons ;  the  Com- 
monwealth  gave  evidence  of  the  fuimishing  of  liquors 
to  such  persons  on  Sundays;  the  defendant  offered 
the  record  of  his  former  acquittal :  hetdf  that  to  ex- 
clude said  record  was  error  and  that  the  evidence  of 
furnishing  liquor  on  said  Sundays  was  not  evidence 
upon  which  the  jury  oould  rely  to  convict.  Altenburg 
V.  Commonwealth,  145. 

Where  a  onhordiuate  detective  has  told  a  prisoner 
that  he  had  better  tell  all  he  knew  and  that  it  would 
be  better  for  him  if  he  did,  but  the  superior  detective 
has  told  the  prisoner  that  anything  he  may  say  will  be 
used  against  him,  but  uevertlieless  if  he  felt  like  tell- 
ing anything  to  go  ahead  and  to  tell  noticing  or  the 
whole  truth,  a  subsequent  oonfesaion  to  the  captain 
should  not  be  excluded  as  an  involuntary  confession. 
Rizzolo  V,  The  Commonwealth,  13. 

The  particularity  of  the  statement  of  the  purpose  for 
which  a  writing  is  offered  in  evidence  is  matter  within 
the  discretion  of  the  Judge  trying  the  case.  See 
Pbaoticb.     Myers  t;.  Kingston  Coal  Co.,  223. 

Admission  of  evidence  as  affected  by  special  rule  of 
Court.     See  Rulb  op  Coubt.     Dill  v,  Knapp,  258. 

EXECUTION.  Where  a  writ  is  placed  in  the 
bands  of  the  sheriff  uuder  which  he  makes  no  levy, 
and  subsequently  another  writ  is  given  him  uuder 
which  he  levies  and  sells,  the  proceeds  of  the  sale 
must  be  applied  to  the  second  writ,  as  under  it  the 
sale  was  made,  leaving  the  nheriff  accountable  to  the 
first  execution  creditor.  Stroudsburg  Bank's  Appeal, 
213. 

An  execution  issued  to  delay  creditors  and  not  to 
make  money  will  be  postponed  to  a  subsequent  writ ; 
but  postponement  will  not  take  place  merely  because 
the  writ  has  been  i^sued  to  prevent  the  levy  of  other 
creditors,  if  the  execution  creditor  do  not  interfere  with 
the  sheriff  in  his  duties  or  give  directions  inoousist^nt 
with  the  exigencies  of  the  writ.     Id. 

Where  an  execution  has  been  issued  in  violation  of 
an  agreement  not  to  issue  execution,  except  in  a  cer- 
tain contingency,  the  Court  may  properly  set  it  aside. 
Feagley  v.  Norbeck,  227. 

A  levy  of  goods  within  sight  or  potential  control  of 
the  sheriff  is  valid  only  when  followed  by  actual  pos- 
session within  a  reasonable  time.  Dixon  v.  The  White 
Sewing  Machine  Co.,  433. 

Where  a  debtor  has  bailed,  pawned  or  demised 
goods,  his  interest  in  them  may  be  levied  upon  but 
the  possession  of  the  bailee  may  not  be  disturbed.     Id. 

A  levy  on  the  goods  of  a  stranger  to  the  execution 
is  a  trespass,  althoagh  there  be  no  actual  taking  of  the^ 
goods,    id. 

The  withdrawal  or  abandonment  of  a  levy  discharges 
it  absolutely,  although  the  sheriff  has  become  liable  in 
trespass  to  the  owner  of  the  goods  levied  on.     Id. 

A  levy  may  be  enlaiged  or  restricted ;  a  levy  upon 
goods  as  the  defendant's  property  may  be  changed  by 
restriction  to  the  interest  of  the  defendant  therein. 
Id. 

EXECUTORS.  An  executor  is  not  an  officer  of 
the  law  or  in  any  sense  an  agent  of  the  creditor  of  his 
testator ;  his  power  is  derived  from  the  will.  Pome- 
roy's  Appeal,  296. 

A  judgment  recovered  by  executors  is  a  full  protec- 
tion to  a  defendant  against  a  future  action  for  the 
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saiue  oaose,  aliboagh  all  of  the  ezeoatora  have  not 

been  joined.     Conrow  v.  CoDfow,  339. 

An  ezeoator  who,  erroneoMsly,  inolndee  in  the  inven- 
tory of  the  decedent's  estate  property  of  bia  own  ie 
not  estopped  from  oorreeting  the  mistake.  (O.  C.) 
Eiohhoru's  EaUte,  364. 

A.  and  B.,  ^zecntors  under  a  will  whieh,  initr  alia, 
oontained  six  legacies  of  $500  each  to  testator's  grand- 
children, to  be  paid  them  on  reaching  majority,  filed 
an  aocoant,  and  were  directed  by  the  Orphans^  Conrt 
to  invest  the  $3000  for  the  benefit  of  the  legatees.  A. 
had  control  of  the  money,  bnt  did  not  inreet  it,  and 
afterwards  failed ;  B.  paid  the  legacies  as  they  fell 
due;  the  residnary  legatees  sought  to  saroharge  B. 
with  the  interest  which  wonld  have  been  earned  by 
tbe  $3000  if  invested  :  heid,  that  B.  should  not  be  sur- 
charged ;  tlie-direction  of  the  Court  wi^  only  intended 
to  secure  prompt  payment  of  the  specific  legacies,  and 
not  to  increase  the  residuary  estate  by  the  accumula- 
tion of  interest.    Miller's  Appeal,  267. 

A.  and  B.,  executors,  filed  an  account,  and  a  certi- 
ficate of  the  amount  due  by  them  was  filed  as  a  lien  ; 
the  amount  represented  by  the  certificate  was  paid, 
but  the  lien  was  not  satisfied.  A.  defaulted  as  to  part 
of  the  fund  and,  becoming  insolvent,  made  an  assign- 
ment for  the  benefit  of  creditors.  B.  assumed  the 
debt  of  A.  to  the  debtor's  estate,  and  before  the 
Auditor  of  A.*s  insolvent  estate  presented  the  certi- 
ficate and  received  a  dividend  thereon :  held,  he  took 
the  dividend  in  hie  own  right  by  subrogation,  and  that 
it  did  not  become  part  of  the  estate  for  which  he  was 
accountable  as  executor.     Id. 

Land,  subject  to  a  judgment,  was  devised  for  life,  and 
a  power  of  sale  was  giv«n  to  the  executors,  who  sold  the 
property,  and  out  of  the  proceeds  paid  the  judgment 
and  interest  thereon  accrued  since  the  testator's  death : 
keldf  the  executors  could  not  claim  credit  for  the 
amount  of  the  interest.    Geiger's  Appeal,  264. 

Where  an  executor  with  a  power  of  sale  has  pur- 
chased land  of  his  testator  and,  afterwards,  improved 
it  and  sold  it,  he  is  chargeable  to  the  estate  with  the 
amount  of  the  price  paid  him  less  any  amount  paid 
on  behalf  of  the  testator's  debt  from  such  price.     Id. 

An  executor,  who  has  mingled  the  money  of  his 
testator  with  his  own,  who  produces  no  vouchers  for 
many  items  of  credit  and  who  files  an  account  involv- 
ing a  tedious  and  expensive  audit  upon  which  he  is 
heavily  surcharged,  is  not  entitled  to  commissions,  al- 
though his  dereliction  of  duty  may  have  been  the  re- 
sult of  ignorance.     Id. 

An  executor  is  not  entitled  to  commissions  upon  a 
sum  of  money  owed  by  him  to  the  decedent,  or  upon 
an  advancement  to  a  distributee,  where  he  has  had  no 
service  to  perform  to  the  estate  except  to  take  a  receipt 
from  the  distributee.     Barhite's  Appeal,  64. 

Costs  of  an  audit  may  properly  be  put  upon  an  ex- 
ecutor where  the  audit  is  rendered  necessary  by  his 
unfounded  charge.     Id. 

An  executor  cannot  claim  credit  for  counsel  fees  for 
services  rendered  to  him  on  his  own  account  in  defend- 
ing his  conduct  in  the  administration  of  his  trust,    id. 

tSee  Sdbrooatiom.    Swing's  Appeal,  105. 

See  Dbcbdbsts'  Bstatbs.  Breckenridge's  Appeal, 
105.     Admimistbatob. 

EXECX7TOR7  BEQUEST.  Where  a  legatee,  to 
whom  a  legacy  is  given  absolutely  with  an  executory 
limitation  over,  dies  in  the  lifetime  of  the  testator  but 
after  the  event  has  happened,  on  the  non-occurrence 
of  which  the  limitation  over  depends,  the  executory 
bequest  cannot  take  place.  (0.  C.)  MoQlathery's 
Bstate,  55. 


EXEMPTION.  The  debtor's  exemption,  under 
the  Act  of  April  9, 1849,  may  be  lost  by  laches.  Har- 
laa  V.  Haines,  84. 

A.  was  entitled  to  the  share  of  a  fund  after  the  death 
of  his  mother,  the  prindpal  of  which •  fun4  was  liable 
to  diminution  In  case  the  mother's  needs  could  not  be 
satisfied  by  the  income ;  In  1874,  his  share  was  at- 
tached. In  1886,  the  mother  died,  and  on  January  14, 
1887,  A.  claia^  the  exemption  :  kM,  the  delay  was 
such  laches  as  deprived  A.  of  his  right  to  the  exemp- 
tien.    Id. 

Exemption  by  Act  of  June  30, 1886,  of  manufacturing 
corporations  from  taxation.  See  Mavufacfobik^ 
CoBFOBATiovB.  CommoBwoalth's  Appeal,  Lackawanna 
Iron  and  Coal  Co.'s  Appeal,  191. 

FAMIIf7  OOHTRACT8.  In  an  agreement, 
under  seal,  between  an  aged  and  a  younger  member  of 
the  same  family,  by  which  the  former  conveys  land  to 
the  latter  in  consideration  of  future  support,  a  present 
fee  simple  will  not  be  held  to  pass  unless  the  intention 
of  the  makers  that  such  an  estate  shall  pan  be  very 
dear.     Dreisbach  v.  Serfass,  23. 

FEES.  The  city  solicitor  oannot  recover  the  five 
per  cent,  commission  provided  for  by  tlie  Act  of  March 
23,  1866,  unless  he  has  actually  performed  the  services 
mentioned  therein.  (C.  P.)  City  of  Philadelphia  v. 
Atmore,  540. 

FEE  SIMPIiE.  A  devise  to  C.  for  life  and  that 
after  her  death  the  property  **  shall  descend  to  the 
children  issued  from  my  marriage  with  the  said  C. 
....  And  if  she  should  survive  them  or  any  of 
them,  it  is  further  my  intention  ....  that  the 
same  should  after  her  death  and  after  the  death  of 
my  children  by  her  revert  to  the  male  children  issued 
from  my  first  marriage,"  gives  to  a  child  of  C.  wbo 
survives  her  a  f«*e  simple,  or  if  the^  wofds  **  without 
heirs"  be  construed  without  issue,  a  fee  tail.  Homet 
V.  Bacon,  214. 

FEE  TAIL.  See  Feb  Siuplb.  Homet  v.  Bacon, 
214. 

FIXTURES.  Whether  an  article  attached  to 
realty  is  personalty  or  realty,  where  the  article  ts  of 
an  equivocal  character.  Is  for  the  jury,  and  the  object 
and  intention  of  the  owner  of  the  article  is  to  be  re- 
garded in  deciding  tbe  question.  Benedict  v.  Marsh, 
25(J. 

An  inclined  plane  erected  partly  on  the  land  of  a 
mine  owner,  under  a  contract  that  it  shall  be  used  by 
him  in  getting  out  certain  ore,  which  he  has  sold  to 
the  erector  and  owner  of  the  plane,  and  that  upon  all 
coal  mined  by  the  use  thereof  and  sold  to  other  per- 
sons by  the  mine  owner  he  shall  pay  to  the  plane 
owner  a  certain  amount  per  ton,  Is  not  a  fixture  as  be- 
tween the  parti«f8  to  the  contract.  Chariotte  Furnace 
Co.  0.  Stouflfer,  311. 

FOREiaN  ATTACHMEllT.  Under  a  writ  of 
foreign  attachment  against  an  undivided  interest  in 
personal  property,  the  sheriff  must  take  physical  pos- 
session of  the  property  itself,  and  the  Court  may  order 
its  sale  as  perishable  without  regard  to  whether  the 
real  owners  or  all  of  them  are  parties  to  the  proeeed- 
ing.     (C.  P.)     Apredav.  Romano,  124. 

When  the  plaintiff's  affidavit  is  insufficient  it  Is  not 
amendable.     (C.  P.)    Shumway  v.  Webster,  336. 

The  Act  of  May  10,  1889,  permitting  judgment  for 
want  of  appearance  to  be  tiJcen  at  or  after  the  third 
term,  provided  a  declaratiou  has  been  filed  fifteen 
days  before  entry  of  judgment,  applies  to  actions 
pending  at  the  lime  of  the  passage  of  the  Act,  and  is 
constitutional.  (C.  P.)  Lane  &  Co.  v.  White  &  Co. 
380. 
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FORFBITURB  of  uiiinu^  leaae  for  nom-pa/ment 
of  royalty.     Seo  Lbasb.     Uocb's  Appeal,  27. 

FRAUD.  Fraud,  to  pet  aside  an  ez«*oated  agrae- 
tuent  for  the  sale  of  lAud,  mast  be  showu  by  eTidenoe 
clear,  precise  and  indubitable.  See  Bjbotmixt.  Keru 
V.  Middleton,  3d3. 

A  teiftator  made  a  beqa^st  of  tbe  residne  of  his  es- 
tate to  a  r«lic;ious  corporation,  whicb  lieqaest  was  void 
as  baling  beeu  made  within  tbe  statutory  period  for 
avoiding  charitable  bequests ;  an  officer  of  the  corpora- 
tion wrote  to  tbe  plaintiff,  a  daughter  of  the  testator, 
who  resided  in  Georf^ia,  statinfc  that  he  was  an  inti- 
mate friend  of  her  father,  ofiering,  as  her  friend,  to 
secure  her  interest  under  the  will  which  was  small,  and 
stating  also  that  her  claims  were  somewhat  doubtful, 
that  be  would  use  every  (•ffort  to  have  them  recog- 
nised, and  promfsing  to  use  his  influence  with  a  sister 
of  tbe  plainti£f  to  have  her  make  a  will  in  favor  of  the 
plaintiff;  he  did  not,  however,  state  that  the  bequ«f8t 
to  tbe  corporation  was  void  but,  by  the  tone  of  the 
letter,  intimated  that  it  was  valid ;  under  these  cir- 
cumstances, be  obtained  from  her,  for  the  considera- 
tion of  tbe  payment  of  the  small  claims  above  men- 
tioned, a  release  of  her  interest  in  her  father's  estate 
and  a  request  to  the  exc^ntor  to  pay  to  tbe  corporation 
whatever  interest  she  might  have  in  the  residue  of  the 
said  estate:  htld,  (1)  that  there  was  sufficient  evidence 
to  require  tbe  submission  to  a  jury  of  the  question 
whether  or  not  tbe  release  bad  been  obtained  by 
fraud  ;  (2)  that  while  the  executor  was  protected  by 
tbe  release  in  making  payment  to  the  religious  corpo- 
ration, the  said  corporation  was  a  mere  voIuntet>r,  and 
was  liable  to  pay  back  the  amount  received  through 
its  officer's  fraud.  Brooks  v.  First  Presbyterian  Church, 
608. 

Misrepresentations  by  a  life  insurance  agent  as  to 
the  solvency  of  his  company  constitute  such  a  fraud 
an  will  render  a  mutual  policy  induced  by  tbfm  void- 
able by  the  assured.  New  Era  Life  Association  v. 
Weigle  551. 

Fraudulent  issue  of  stock.  See  Corpobatioks.  Eis- 
te)bock*s  Appeal,  44tj. 

FRAUDS,  STATUTE  OF.  An  irregular  in- 
doroemeut  cannot  be  turned  by  parol  testimony  into 
a  guarantee  of  payment  of  the  note  upon  which  it  is. 
Temple  v.  Baker,  1. 

The  consent  of  a  life-tenant  that  a  power  of  sale  ex- 
ercisable after  her  death  may  be  executed  in  her  life- 
time .may  be  evidt'nced  by  parol ;  i«nch  consent  is  not 
a  conveyance  of  the  life-tenant's  estate  but  a  mere 
removal  of  a  limitation  upon  the  power.  Hamlin  v, 
Thomas,  4. 

The  terms  of  a  contract  with  reference  to  realty 
may  be  contained  in  a  will  with  the  effect  of  satUfy- 
ing  tbe  Statute  of  Frauds.    Smith  v.  Tnit,  312. 

A.  bought  a  house  for  $1575,  and  gave  the  same  to 
his  daughter ;  afterwards  she  bought  a  bouse  for  $2600 
"nd  about  at  the  same  time,  received  from  her  father 
81575,  of  whicb  $575  was  proved  to  have  gone  to  pay 
t<»r  the  new  house ;  evidence  was  given  that  she  bad 
declared  that  her  father  had  said  that  if  she  were  not 
satisfied  with  tbe  first  bouse  he  would  get  her  another ; 
it  also  appeared  that,  afterwards,  a  deed  was  prepared 
conveying  the  first  house  to  tbe  father,  and  was  left 
unexecuted  with  him  :  held,  the  evid«*nce  did  not  show 
huch  a  state  of  affairs  as  would  entitle  the  heirs  of  tbe 
father  to  a  decree  of  conveyance,  in  the  absence  of  a 
writing  such  as  would  satisfy  the  Statute  of  Frauds. 
Dai62's  Appeal^  406. 

OAMBLINa  CONTRACT.  In  an  action 
b) ought  by  a  broker  against  his  principal  to  recover 


QAMBLINQ  CONTRACT— ConfiiiKi^J. 
the  loss  on  a  margin  transaction  where  the  defence  is 
that  the  transaction  was  a  gamblitig  one,  the  defend- 
ant may,  to  throw  light  on  the  true  character  of  the 
transaction,  show  that  hia  means  wein  inadequate  to 
carry  the  contract  into  effect  as  a  tale.  Myers  v. 
Tobias,  432. 

aRAND  JURY.  A  grand  jury,  after  the  district 
attorney  has  finished  his  presentation  of  the  case, 
has  the  right  to  require  him  to  retire,  so  that  its 
deliberalious  may  not  be  sff-cted  by  his  presence. 
Commonwealth  r.  Bradney,  101. 

A  grand  juror  was,  by  a  mistake  of  tbe  district  at- 
torney, excluded  from  tbe  delibHratiuns  of  tbe  Jury, 
after  a  true  bill  had  been  found ;  it  was  by  order  of 
the  Court  recommitted,  that  it  might  be  considered  by 
the  grand  jurj  including  tbe  person  excluded  ;  a  true 
bill  was  again  found :  held^  the  defect  on  the  first 
finding  was  cured  by  the  second  finding.     Id. 

A  grand  jury  has  no  right  to  make  a  presentment 
based  upon  the  testimony  of  witnesses  and  not  upou 
its  own  knowledge'  or  observation.  Commonwealth 
V.  Green,  149. 

A  grand  juror  maj  testify  as  to  the  nature  of  au 
issue  or  question  investigated  by  the  grand  jury  and 
that  a  presentment  was  made  not  upou  tbe  knowledge 
or  observation  of  tbe  jury  itself,  but  upon  testimony 
before  it.     Id. 

GRANTOR  AND  aRANTEB.  A  grantor  has 
no  legal  right  to  complain  that  the  grantee  does  not 
exercise  all  the  rights  and  privileges  which  he  baa 
purchased  and  paid  for.     Madoi^e's  Appeal,  269. 

GUARDIAN  AND  ^^ARD.  Where  a  guar, 
dian  loans  money  of  his  ward  to  a  firm  of  which  the 
guardian  is  a  member,  tbe  ward  is  entitled  to  elect  be- 
tween interest  apon  his  money,  and  the  proportional 
share  of  profits  received  by  the  guardian  and  earned 
by  the  ward's  money,  treated  as  firm  capital,  It^ss  a 
reasonable  compensation  to  the  guardian  for  autnal 
services.     (0.  C.)     Small's  Estate,  92. 

Under  such  circumstances,  although  no' fraud  be 
alleged,  the  guardian  will  be  refused  commissons.    Id. 

HABITUAL  DRUNKARD.  Order  of  payment 
to  the  committee  of  amount  shown  by  his  account  to 
be  due  to  him,  a  lieu.  8ee  Llu.  Hobman's  Appeal, 
242. 

HUCKSTERS.  Tbe  Act  of  May  18,  1866,  pro. 
viding  for  tbe  licensing  of  hucksters  in  Hradford,Cnm- 
berland,  Franklin,  Fulton,  and  York  counties,  made  a 
discrimination  in  the  price  of  a  license  fee  between 
residents  and  non-resid«»nts ;  the  discrimination  w»8 
removed  by  Act  of  March  17, 1867  :  heid,  that  while  tbe 
discrimination  against  non-residents  in  tbe  « riginal 
Act  violated  Art.  4,  §  2,  of  the  Federal  Constitution, 
yet  it  having  been  removed  by  the  later  Act,  au  in- 
dictment of  a  citizen  of  another  State,  for  huckstering 
in  the  county  of  York  without  a  license  was  valid. 
Commonwealth  v,  Shaffer,  539. 

HUSBAND  AND  WIFE.  A  husband,  whose 
wife  brings  an  action  against  a  firm  of  which  he  is  a 
member,  is  not  bound  legally  or  morally  to  set  up  on 
behalf  of  his  firm  the  legal  unity  existing  between 
himself  and  his  wife.     Freiler  v.  £ear,  19i5. 

The  declarat  ous  of  a  husband  oannoi  be  given  in 
evidence  against  bis  wife.     Martin  v.  Rutt,  308. 

A  husband  whose  wife,  having  made  a  will,  dies 
without  issue  and  intestate  as  to  some  of  her  property, 
cannot,  by  election  to  Uke  against  the  will,  claim  half 
of  tbe  property  covered  thereby  and  the  whole  of  the 
unbequeathed  personalty  ;  his  right  is  limited  to  oue- 
half  of  the  whole  estate.    Lee's  Appeal,  363,. 
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HUSBAND  AND  'WITB'^  Continued, 

The  inoapaoity  of  a  basband  or  wife  to  tefitify 
against  the  other  is,  as  to  matters  not  the  snbjeot  of 
confidential  oommanioations,  removed  hy  the  death 
of  either.     (0.  C.)     Eiohhorn's  Estate,  364. 

A  wife  is  not  a  oompetent  witness  to  testify  in  favor 
of  ber  basbaod  in  a  case  where  the  husband's  testi- 
mony is  ezoladed  on  ground  of  interest.  Bituer'  v. 
Boone,  404. 

This  rule  is  not  altered  by  the  Aot  of  May  28, 1887. 
Id. 

A  bnsband  is  not  a  competent  witness  to  testify  in 
favor  of  bis  wife,  where  ber  testimony  is  ezoladed  on 
the  ground  of  interest.     Daiss's  Appeal,  406. 

The  Act  of  June  3,  1887,  §  4  P.  L.  332  (Married 
Persons  Property  Aot),  does  not  oonfer  on  the  wife  the 
power  to  sue  her  husband  in  ber  own  name :  the  lan- 
guage of  the  seotion  bj  itself  is  broad  enougb  to  au- 
thorise such  suits,  but  when  oonstrned  with  the  other 
sections  of  the  Aot  it  appears  that  such  was  not  the 
legislative  intent.    Small  v.  Small,  452. 

In  an  action  to  recov«^  for  death  of  wife  the  plaintiff 
need  not  show  pecuniary  loss.  See  Mbaburb  of  Dam- 
▲OBS.     Del.  Lack.  &  West.  R.  R.  Co.  r.  Jones,  662. 

INDICTMENT.  See  Ceimihal  Pbacticb.  Com- 
monwealth r.  Orenn,  149. 

INDORSEMENT.  An  irregular  indorsement 
cannot  be  turned  by  parol  into  a  guarantee.  See 
Pbomissory  Notbs.    Temple  v.  Baker,  1. 

An  indorsement  upon  a  promissory  note  which  is 
non-negotiable,  on  account  of  matter  incorporated 
therein  rendering  its  obligations  uncertain,  does  not 
render  the  indorser  liable  npon  tbe  note.  Citiiens' 
National  Bank  v.  PioUet,  83. 

INFANT.  Imputation  to  of  contributory  negli- 
gence. See  Nbolmbhcb.  Strawbridge  &  Clothier  v, 
Bradford,  536. 

INJUNCTION.     See  KqurrT. 

INSANITY.  Where  a  deed  is  impeached  on  the 
ground  of  insanity  of  the  grantor,  it  i^  competent  to 
show  that  the  grantor,  at  a  time  when  he  was  un- 
questionably sane,  bad  expressed  an  intention  to  exe- 
cute such  a  deed.     Rice  t;.  Rice,  205. 

INSURANCE.  Proofs  of  loss  are  admissible 
to  show  that  such  proofs  have  been  made  in  oompli- 
anoe  with  tbe  requirements  of  an  insurance  policy  but 
they  are  not  evidence  of  the  plaintifiTs  claim.  Peo- 
ple's' Mutual  Accident  Association  v.  Smith,  33. 

The  provision  in  a  policy  that  **  if  any  broker  or 
other  person  than  the  assured  shall  have  procured 
this  insurance  to  be  taken  by  the  company  such 
broker  or  other  person  shall  be  considered  the  agent  of 
the  assured  and  not  of  the  company"  does  not  render 
a  recognixed  agent  of  the  company  for  the  purpose  of 
insurance,  the  agent  of  the  assured.  Kister  v,  Leba- 
non Mnt.  Ins.  Co.,  442. 

A  provision  in  a  policy  that  an  agent  procuring 
insurance  will  be  considered  the  agent  of  the  assured, 
will  not  enable  the  company  to  disclaim  the  act  of 
one  of  its  own  agents  who  has  cheated  an  assured 
into  signing  a  false  warrant  and  paying  the  premium. 
Id. 

An  assured  person  who  relies  upon  tbe  act  of  the 
insurer's  agent,  is'  not  under  any  absolute  obligation 
to  read  the  policy  delivered  to  him.    Id. 

Parol  evidence  is  admissible  to  show  fraud  or  mis- 
take in  the  filling  up  of  an  application  by  the  agent  of 
the  insurer.     Id. 

S.  filled  out  an  api^ication  for  a  policy,  afterwards 
issued  to  K.,  and  signed  all  tbe  papers  as  agent  for  the 
company,  received  the   premiums  and  assessments 


INSURANCE— Confinverf. 

and  gave  receipts  therefor  which  were  recognized  by 
the  company  :  held^  he  was  tbe  company's  agent,  not- 
withstanding a  provision  in  the  policy  that  any  broker 
or  other  person  procuring  insurance  should  be  consid- 
ered an  agent  of  tbe  assured.     M. 

Misrepresentations  by  the  agent  of  an  insurance 
company  as  to  the  solvency  of  the  company  whereby 
a  person  is  induced  to  insure  upon  the  mutual  plan, 
constitute  such  fraud  as  will  render  tbe  contract  of 
insurance  voidable  at  tbe  option  of  tbe  aflaured.  New 
Era  Lite  Assn«  v.  Weigle,  551. 

Insurance  (Accident).  Where  a  policy  of  in- 
surance against  accidental  injury  provides  that  in 
case  of  any  accident  immediate  written  notioe  sball 
be  given  to  the  insurer,  the  provision  is  complied  with 
by  a  notice  given  within  a  reasonable  time  under  all 
the  facts  and  circumstances  of  tbe  case.  Peoples' 
Mutual  Accident  Association  v.  Smith,  33. 

A.,  insured  under  a  policy  containing  such  a  pro- 
visioo,  received  an  injury  to  his  eye  on  September  4, 
it  did  not  at  first  appear  to  be  a  dangerous  injury ;  on 
October  1,  be  gave  notice  to  the  insurer:  keld^  he  had 
complied  with  tbe  provision  for  immediate  notice 
Id 

Insurance  (Fire ).  Where  a  property,  insured  in  the 
lifetime  of  au  insolvent  decedent,  is  destroyed  after  his 
death,  the  proceeds  of  the  policy  are  assets  for  tbe  pay- 
ment of  his  debts,  and  are  payable  to  the  personal 
representative.     Nichols's  Appeal,  440. 

Where  an  assured  person  represents  the  incum- 
brances against  his  property  at  a  sum  certain,  and  in 
that  sum  includes  sums  which  are  at  tbe  time  uf  re- 
presentation ripe  to  become  incumbrances,  his  policy 
is  not  forfeited  by  the  fact  that  such  incumbrances 
are  entered  during  the  life  of  tbe  policy,  and  that  some 
existing  ones  are  extinguished  and  new  ones  substi- 
tuted for  them,  if  the  entire  incumbrance  do  not  at  any 
time  exceed  the  sum  stated  in  tbe  application  for  the 
policy.     Kister  v,  Lebanon  Mut.  Ins.  Co.,  442. 

The  condition  of  a  policy  which  requires  immediate 
notice  to  be  given  of  a  loss  is  satisfied  if  notice  be  given 
within  a  reasonable  time.  Springfield  Fire  and  Marine 
Ins.  Co.  V,  Brown,  616. 

The  Act  of  June  27, 1883,  providing  that  the  condition 
of  insurance  as  to  the  notice  of  loss  and  the  furnishing 
of  preliminary  proofs  shall  be  deemed  complied  with  if 
**the  assuied  .  .  .  shall  furnish  .  .  .  the  notice  of 
loss  within  ten  days  from  the  date  of  the  fire,  and  the 
preliminary  proof  within  twenty  days  from  said  date," 
is  for  the  benefit  of  the  assured ;  it  avoids  all  contro- 
versy as  to  compliance  with  these  conditions  in  case  of 
notice  within  tbe  times  specified,  but  does  not  require 
notice  or  proofs  to  be  given  within  said  times  :  it  may 
aid  but  cannot  embarrass  the  assured  in  the  prosecu- 
tion of  his  claim.     Id. 

Where  the  policy  of  insurance  contains  a  condition 
limiting  the  time  within  which  lyi  action  must  be 
brought  upon  the  policy,  the  right  to  insist  on  the 
limitation  as  a  defence  is  not  waived  by  the  omission 
to  set  it  up  in  the  affidavit  of  defence,  coupled  with  an 
offer  of  settlement  before  trial.  National  Ins.  Co.  c. 
Brown,  518. 

Insurance  (Life).  A  policy  payable  to  the  wife 
of  the  assured,  and  in  case  of  her  death  before  that  of 
tbe  assured  **  to  her  children  for  their  use,'*  gives  to 
the  wife  a  contingent  interest  only,  depending  on  her 
surviving  her  husband  ;  hence,  wherein  her  husband's 
lifetime  she  assigns  her  interest,  and  afterwards  dies, 
stll  during  her  husband's  lifetime,  her  children  will 
be  entitled  to  the  proceeds  of  tbe  policy,  in  preference 
to  the  assignee.    Brown's  Appeal,  77. 
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INSXTR  ANCB—  Continued. 

An  agent  falsalj  rf^presented  bis  company  to  have  a 
paid  up  capital  of  $50,000,  and  tberebj  indaced  a  per- 
son to  iiisnre  on  the  matnal  plan,  the  oompany  failed, 
and  went  into  the  hands  of  a  receiver ;  in  an  action  by 
the  receivers  to  recover  sssessments  dne  by  the  terms 
of  the  policy,  held,  that  the  frand  of  the  afrent  ren- 
dered this  contract  voidable  by  the  assured  and  consti- 
tuted a  good  defence.  New  Era  Life  Ass*n  v,  Weigle, 
551. 

INTBRB8T.  Interest  is  demandable  as  snch  in 
actions  ex  contractu^  bnt  not  in  actions  ex  delicto, 
Reading  &  Pottsville  R.  R.  Co.  v.  BaHhaser,  9. 

INTERPLEADER.  In  a  sheriff's  interpleader 
in  which  the  wife  of  the  ezecntion  defendant  is  plain- 
tiff,  and  the  execution  plaintiff  defendant,  it  is  not  error 
to  charge  the  jnry  that  the  question  is  whether  the 
goods  Mong  to  the  claimant  or  the  execution  defend- 
ant.   Martin  v,  Rutt,  308. 

See  EVIDRNCB. 

INTERPRETATION       OF       STATUTES. 

Wb<-re  there  are  two  Acts,  one  special  and  the  other 
general  and  antedating  the  special,  and  the  gf^neral 
would,  if  standing  alone,  include  the  subject  of  the 
special,  in  case  of  a  conflict  between  the  two  Acts  as 
to  the  subject  of  the  special  Act,  it  must  be  taken  that 
the  special  Act  was  designed  to  make  an  exception  to 
the  provisions  of  the  general  Act.  Thomas  r.  Hinkle, 
119. 

No  single  sentence,  although  it  form  a  separate 
section  of  a  statute,  must  be  construed  apart  from  the 
context  of  the  8tatnte,or  without  regard  to  the  general 
purpose  and  subject-matter  thereof.  Small  r.  Small, 
452. 

A  radical  change  in  the  policy  of  the  law  should  not 
rest  on  inference  or  implication  from  general  words, 
but  should  appear  by  the  explicit  and  unquestionable 
tnandate  of  the  Legislature.     Id. 

INTER-STATE  COMMERCE.  Where  a  tran- 
sit is  begun  at  a  point  within  the  State,  and  is  con- 
tinuous to  another  point  within  the  same  State,  it 
does  not  present  a  case  of  inter-state  commerce,  al- 
though In  course  of  the  transit  the  goods  or  passengers 
which  srethe  subject  thereof  are  carried  without  the 
boundaries  of  the  State.  Lehigh  Valley  R.  R.  Co.  r. 
Commonwealth,  189. 

JOINT  TRESPASSERS.  The  receipt  of  satis- 
faction  from  one  of  several  joint  trespassers  works  the 
release  of  the  cause  of  action  against  all,  whether  the 
trespassers  be  sued  together  or  in  separate  actions. 
Beitherr.  Phila.  Traction  Co.,  246. 

JUDGMENT.  Where  a  satisfaction  has  been  en- 
tered upon  a  judgment  which  has  been  replaced  by  an- 
other, the  satisfaction  will  not  be  stricken  off  to  en- 
able the  defendant  to  set  up  the  defence  of  usury, 
where  it  does  not  appear  that  the  taking  the  new  judg- 
ment and  satisfying  the  old  one  constituted  a  device 
to  conclude  the  defendant.     Read's  Appeals,  76. 

D.  and  H.  made  a  mortgage  to  B.,  conveying  all  D.*s 
property,  and  an  undivided  interest  of  H.  in  a  certain 
tract  called  X.,  as  security  for  a  debt  of  D.  to  B. ;  the 
bond '  aocompanying  the  mortgage  recited  that  H. 
joined  in  it  and  the  mortgage  solely  to  render  X.  a 
security  for  D.'s  debt,  and  that  the  bond  and  warrant 
were  to  be  inoperative  as  to  all  other  property.  D. 
and  H.  subsequently  conveyed  the  mortgaged  premises 
to  a  trustee  to  sell  and  pay  liens  in  the  order  of  their 
priority.  The  trustee  sold  several  parcels  of  D.'s 
land,  and  B.  released  the  lien  of  his  mottgage  thereon, 
and  suffered  the  proceeds  of  the  sales  to  be  applied  to 
other  liens  cont^mporaueoas  with  and  junior  to  his 


JUDGMENT  ~  Continued, 

own.  B.  entered  judgment  on  the  bond  of  D.  and  H. 
The  above  facts  being  made  to  appear,  coupled  with  an 
allegation  that  the  trustee,  who  had  never  accounted, 
had  realized  enough  by  the  sales  of  D.*s  laud  to  pay  B.'s 
debt,  as  well  as  the  others  standing  on  an  equal  foot- 
ing with  it,  held,  that  the  judgment  should  be  opened 
and  the  matter  submitted  to  a  jury.  Kemmerer's 
Appeal,  169. 

A  judgment  de  terri»  entered  against  the  widow  and 
heirs  of  a  decedent,  on  proceedings  begun  more  than  ten 
years  after  her  decease,  will  be  stricken  off  when  the  fast 
of  the  delay  appears  of  record.     Allen  t;.  Krfps,  248. 

A  judgment  in  a  personal  action  is  a  bar  to  a  re- 
covery upon  proceedings  in  attachment  under  the  Act 
of  1869  for  the  same  cause.     Miller  f.  Rohrer,  278. 

A  judgment  obtained  for  want  of  appearance  to  a 
scire  facias  against  an  heir,  where  judgment  has  been 
obtained  against  the  administrator  of  a  decedent,  is  a 
judgment  de  terris  and  not  in  personam  and,  hence, 
when  its  lien  has  been  allowed  to  expire  the  holder  is 
not  entitled  to  be  paid  out  of  the  distributive  share  of 
the  heir  against  whom  judgment  has  been  recovered. 
Williamson's  Appeal,  337. 

A  judgment  against  a  partnership  association, 
limited*,  is  not  a  bar  to  an  action  against  the  indivi-iual 
partners  where  it  is  sought  to  hold  them  liable  as  gen- 
eral partners,  on  account  of  a  defect  in  the  forma- 
tion of  the  association.    Sheble  v.  Strong,  437. 

While  a  judgment  may  not  be  attacked  collaterally, 
yet  evidence  tending  to  show  that  a  judgment  given 
for  one  purpose  has  been  used  for  another  is  admissible 
even  in  a  collateral  proceeding.     Stark's  Appeal,  637. 

JUDICIAIi  NOTICE.  Judicial  notice  will  be 
taken  of  the  coincidence  of  the  days  of  the  week  and 
the  days  of  the  month.    Wilson  v.  Van  Leer,  289. 

JURISDICTION.  The  United  States  District 
Court  has  no  jurisdiction  over  a  vessel  which  is  in  the 
hands  of  the  sheriff  by  virtue  of  a  writ  of  foreign  at- 
tachment issued  out  of  the  State  Court.  (C.  P.) 
Apreda  v.  Romano,  124. 

The  Supreme  Court  has  jurisdiction  upon  certiorari 
to  inquire  into  and  determine  the  extent  and  limits  of 
the  powers  of  the  Quarter  Sessions,  and  the  regularity 
of  the  exercise  of  their  powers  in  liquor  lioense  cases. 
In  re  Application  of  Pollard,  181. 

The  Supreme  Court  has  not  jurisdiction  upon  certi- 
orari to  pass  upon  the  sufficiency  of  the  evidence  upon 
which  the  Quarter  Sessions  has  acted  in  revoking  a 
license  under  the  Act  of  May  13, 1887.  In  re  Carlson's 
License,  184. 

After  an  appeal  under  the  Act  of  June  13, 1874,  P.  L. 
283,  the  exclusive  jurisdiction  of  the  question  of  dam- 
ages fbr  property  taken  for  public  use  is  vested  in  the 
Common  Pleas.  In  re  Widening  of  Chestnut  Street, 
418. 

JURT.    The  accidental  placing  of  a   few  more 
names  in  the  jury  wheel  than  have  been  ordered  by' 
Court  is  not  ground  for  quashing  an  array  of  jurors. 
Rizzolo  V.  Cotum'th,  IS. 

A  juror  who  has  formed  an  opinion  from  reading 
newspapers,  is  not  disqualified  when  he  states  that  he 
can  render  a  true  verdict  according  to  the  evidence, 
uninfluenced  by  his  former  opinion.     Id. 

A  juror  in  a  murder  case  may  be  stood  aside,  and 
there  is  no  difference  in  this  regard  between  oue 
brought  in  on  a  special  venire,  and  one  upon  the 
regular  panel.    Rudy  v,  Comm*tb,  602. 

See  Graitd  Jury. 

JUSTICE  OF  THE  PEACE.  Acknowledg- 
ment of  agreement  before.  See  Ackkowlbdombnt. 
Shiffer  v.  Broadhead,  44. 
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LACHES.  A  tru8t(*e*s  account  was  confirsidd  in 
1882;  in  1683  he  died  ;  in  1887  the  a^tuique  trust  filed 
a  petition  for  a  review,  setting  forth  that  she  lived  in 
another  State,  and  had  had  no  notioe  of  the  filing  of 
the  account,  and  had  only  recently  learned  of  its  ex- 
istence. The  answej*  of  the  trustee's  administratrix 
alleged  that  the  account  wan  filed  with  the  actual  and 
legal  knowledge  of  the  petitioner ;  the  allegations  as 
to  notice  were  not  contradicted  hy  evidence:  h^'fd, 
that  the  answer  being  conclusive  as  to  notice,  the 
petitioner  had  been  guilty  of  such  laches  as  would 
render  the  granting  of  a  review  improper.  Priestley's 
Appeal,  305. 

LANCASTER.  Bee  Road  Law.  In  re  Opening 
of  Kirnt  Street,  5(>8. 

LANDLORD  AND  TENANT.  A.  erected  an 
Inclined  plane,  partly  upon  laud  of  B.  and  partly  on  that 
of  a  third  person,  under  an  agr«»emeut  that  A.  should 
build  and  operate  the  plane,  and  that  B.  should  use  it 
in  mining  a  certain  amount  of  ore,  which  by  the  same 
agreement  he  sold  to  A.,  and  that  on  all  ore  eold  to 
any  one  else  B.  should  pay  a  fixed  price  per  ton  for 
the  use  of  the  plane ;  four  years  after  A.  had  received 
his  ore,  he  demanded  the  plane  from  B.,  who  refused 
to  deliver  it:  heiil,  that  the  relation  of  landlord  nnd 
tenant  had  not  arisen  between  the  parties,  and  hence 
B.  couhJ  not  retain  the  plane  as  a  fixture  left  upon 
the  premises.     Charlotte  FurnacniCo.  v.  Stouffer,  811. 

LEASE.  A  lessee  in  a  mining  lease  covenanted 
to  pay  for  every  ton  of  clay  or  ochre  taken  by  him 
twenty-five  cents,  payable  quarterly  ;  that  he  should 
take  not  less  than  five  hundred  tons  per  year  *'or 
pay  for  the  same  at  the  end  of  each  and  every  year, 
in  default  of  which  the  above  leane  is  to  be  null  and 
void."  The  lease  continued,  "It  is  further  agreed 
tliat  if  any  of  the  covenants  above  mentioned  should 
not  be  complied  with  for  the  term  of  three  months, 
tlien  the  above  lease  is  to  be  null  and  void :" 
heid,  that  while  the  royalty  reserved  was  due  and 
payable  at  the  end  of  a  year,  yet  forfeiture  did  not 
occur  for  non-payment,  unless  payments  were  with- 
held for  three  mouths.     Hoch's  Appeal,  27. 

LEGACIES.  Where  a  dectdent  leaves  his  pro- 
perty in  trust  for  his  widow  for  life,  and,  after  her 
death,  certain  pecuniary  legacies  and  the  rest  of 
his  estate  to  rebidnary  legatees;  in  case  his  widow 
elects  to  take  against  the  will,  that  portion  of  the 
estate  which  is  not  taken  by  the  widow  under  her 
election  will  be  sequestered  and  the  income  paid  to 
the  residuary  legatees  during  the  widow's  life ;  the  pe- 
cuniary legacies  will  neither  abate  nor  be  accelerated. 
(0.  0.)    Vance's  KHta'e,  172. 

Where  all  of  testator's  real  estate  is  specifically  de- 
vised, an  intention  to  charge  it  with  the  payment  of 
antecedent  pecuniary  legacies  cannot  be  discovered 
from  a  blending  of  realty  and  personalty  in  the  residu- 
ary clause  of  the  will.    (0.  C.)    Murphy's  Kstate,  232. 

Legacies  under  $250  in  amount  are  exempt  trom 
the  collat«*ral  inheritance  tax.  (C.  P.)  Common- 
wealth V.  Kerchner,  260. 

Charge  of  legacies  on  real  estate,  see  Wills.  (0.  C.) 
Linnard's  Estate.  4^2  ;  Wiltl>erger's  Estate,  493. 

LIBEL.  It  is  libellous  to  publish  of  a  hotel  keeper 
or  other  business  man  that  he  is  "embarrassed." 
Hayes  v.  The  Press  Co.,  Limited,  413. 

A  newspaper  may  publish  the  fact  that  a  judgment 
has  been  entered  against  a  person,  but  if  it  go  on  to 
publish  an  inference  therefrom  that  the  said  person  is 
embarrassed,  it  is  guilty  of  libel.     Id. 

In  an  action  for  a  libel  against  a  newspaper,  it  is 
error  to  permit  the  plaintifl"  to  be  asked  ou  cross-ex- 


LIBEL —  Continued, 

amlnation  whether  the  same  statement  did  not  appear 

in  other  papers.     Id. 

LICENSE.  See  Account.  Appeal  of  the  Consol- 
idated Oil  Well  Packer  Co.,  Limited,  544. 

LIEN.  Of  common  carrier  where  goods  are  stopped 
in  tranntu.  See  CoMMOv  Cabbisb.  Penna.  R.  R.  Co. 
V.  American  Oil  Works,  88. 

A  decree  upon  the  account  of  the  committee  of  an 
habitual  drunkard,  ordering  payment  of  a  balance  due 
to  the  committee,  has  all  the  effect  of  a  lien  from  the 
date  of  its  entry  upon  the  judgment  docket.  Hoh- 
man's  Appeal,  242. 

A  recognisance  given  for  owelty  in  partition  in 
the  Orphans'  Court,  is  a  lien  upon  all  the  land  taken 
by  the  recognizor  under  such  proceedings  and  the  fact 
that  the  recognisor  is  a  married  woman  does  not  re- 
strict the  lien  to  the  portion  acquired  as  the  consider- 
ation for  the  bond.     Snively's  Appeal,  310. 

A  judgment  against  the  administrator  of  a  decedent, 
followed  by  scire  facias  and  judgment  against  the 
heirs,  loses  its  lien  if  not  revived  at  the  expiration  of 
five  years  from  the  date  of  the  judgment  on  the  scire 
facias.     Williamson's  Appeal,  837. 

Liens  of  judgments  obtained  while  the  land  affected 
by  them  was  unquestionably  the  property  of  the  debtor 
are  not  discharged  by  a  sheriff's  sale  of  the  land  under 
a  judgment  obtained  after  a  conveyance  by  him ;  such 
sale  affects  only  the  interest  remaining  in  the  vendor. 
Hiestand  p.  Williamson,  511. 

See  Mabitimr  Likns;  Mbcharics'  Libks. 

LIFE  ESTATE.  A  devise  absolute  in  terms 
followed  by  a  piovision  for  a  sale  of  the  subject  thereof 
and  a  distribution  of  the  proceeds  on  the  devisee'^ 
death  gives  a  life  estate  only.     Qeiger's  Appeal,  264. 

The  life-tenant  most  keep  down  the  interest  open 
incumbrances  ;  heucC  where  the  life-tenant  by  virtue 
of  a  will  was  also  an  executor  vested  in  common  with 
his  co-executor,  with  a  power  of  sale  to  pay  the  debts 
of  the  testator,  and  the  executors  sold  a  piece  of  the 
testator's  land  and  applied  part  of  the  proceeds  to  the 
payment  of  a  judgment  against  the  testator  which  was 
a  lien  on  said  piece  of  land,  and  interet4t  aoerued 
thereon  since  the  testator's  death,  it  was  held  thrtt  the 
executors  could  not  claim  credit  for  the  amount  of  in- 
terest paid.     Id. 

A  life-tenant  in  possession  on  giving  security  under 
the  Act  of  February  24,  1834,  is  not  a  trustee  and  is 
entitled  to  no  allowance  for  commissions  or  expenses. 
Reiff 's  Appeal,  316. 

The  Act  of  January  24,  1849,  prohibiting  a  sale  by 
the  sheriff  of  a  life  estate  in  realty  without  notice  to 
the  tenant  and  leave  of  Court  does  not  apply  to  a  sale 
upon  a  mortgage  given  by  the  life-tenant.  Dates- 
man^s  Appeals,  353. 

When  a  sale  of  property  has  been  made  under  a 
mortgage  executed  by  the  life-tenant  and  by  the  re- 
maindermen, for  the  sole  benefit  of  the  former,  the 
amount  of  the  mortgage  and  the  expenses  and  costs  of 
the  distribution  of  the  fund  arising  therefrom  must  be 
paid  out  of  the  life  interest.     Id. 

Where  a  sheriff's  sale  has  been  made  of  property 
for  a  debt  of  the  life-tenant,  the  proceeds  after  pay* 
meut  of  the  debt  and  costs,  may  either  h^  invested 
until  with  the  aocumnlation  of  interest  thff  amount 
to  the  sum  realized  at  the  sale  and  the  interest  be  then 
paid  to  the  life-tenant ;  or  the  life  estate  may  be 
valued  and  its  amount  be  paid  to  the  life- tenant  and 
the  rest  of  the  fund  to  the  remaindermen.     Id. 

The  valuation  of  a  life  estate  at  one-third  of  tbe  fee 
recognized.    Id. 
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A  life-tenant  cannot  olaim  compensation  for  repairs 
and  improvements  made  without  tlie  consent  of  the 
remaindermen.     Id. 

See  DiviDBKDS.     (0.  C.)     Oliver's  Estate,  139. 

LIMITATION  OF  ACTIONS.  To  charge  real 
estate  of  a  decedent  in  the  hands  of  his  widow  and 
heirs,  proceedinjrs  again:«t  them  must  be  had  within 
ten  years  trom  the  death  of  the  decedent.  Allen  v, 
Krips,  248. 

The  right  of  action  for  contribution  does  not  arise 
nntil  one  of  several  liable  for  a  debt  has  paid  more 
than  his  due  proportiou  thereof,  and  nntil  such  pay- 
ment the  Statute  of  Limitations  does  not  begin  to  rnn. 
Martin  t;.  Prantz,  325. 

Action  upon  an  agreement  in  writing,  not  nnder  seal, 
to  indemnify  a  mortgagor  against  a  mortgage,  will  be 
barred  six  years  after  the  maturity  of  the  mortgage. 
Furst  V.  Building  &  Loan  Association,  505. 

A  building  association  agreed  to  indemnify  a  mort- 
gagor against  a  mortgage  given  to  a  loan  association  ; 
part  of  the  consideration  for  the  agreement  was  a 
check  given  by  the  mortgagor  to  the  secretary  of  the 
building  association,  who  was  also  secretary  of  the 
loan  association  ;  the  check  was  good  when  given  but 
was  not  presented;  the  bank  suspended,  dividends 
were  given  to  the  mortgager  on  account  of  his  deposit, 
the  amount  of  which  be  paid  on  account  of  the  check 
to  the  mortgagee :  AeZd,  such  payments  could  not  be 
considered  payments  by  the  building  association  so  as 
to  toll  the  bar  of  the  Statute  of  Limitations.    Id. 

The  Statute  of  Limitations  of  1713  does  not  apply 
to  a  proceeding  for  the  assessment  of  damages  occa- 
sioned by  the  oonstruotiou  of  a  railroad.  Railroad 
Extension  Co.  v.  Seiple,  663. 

The  Act  of  April  17, 18^56,  limiting  the  time  of  bring- 
ing actions  to  recover  damages  for  right  of  way,  etc., 
is  abrogated  by  the  Constitution  of  1874,  Article  III., 
§21.     Id. 

The  question  whether  a  claim  is  barred  by  the 
Statute  of  Limitations  is  ordinarily  for  the  jury  under 
proper  instructions.     Id. 

LIQUOR  LAW.  The  Act  of  May  13, 1 887,  makes 
the  reuil  liqaor  license  fee  in  cities  of  the  first,  second, 
and  third  classes  $500,  in  other  cities  $300.  W.  had 
a  population,  which  nnder  the  Act  of  May  23,  1874, 
would  have  made  it  a  city  of  the  third  class,  but,  un- 
der the  Act  of  April  11,  187<^,  it  would  have  been  of 
the  fourth  class,  and  nnder  the  Municipal  Act  of  1887 
of  aT class  below  the  third ;  after  the  passage  of  the 
License  Act,  the  Acts  of  187t5  and  1887  were  declared 
nnconstitutional  and  the  classification  of  the  Act  of 
1874  was  reaffirmed  :  held^  the  license  fee  in  W.  was 
1500.  Commonwealth  ex  rel.  Zirnhelt  v.  Smoulter, 
48. 

The  Act  of  1887  (High  License)  is  designed  to  regu- 
late the  sale  of  liquors  by  vendors  known  to  the  law 
and  does  not  interfere  with  the  right  of  any  individual 
to  keep  and  use  'liquor,  or  to  supply  his  table  and 
family  and  guests  with  the  same.  Altenburg  v.  Com- 
monweath,  145. 

The  provisions  of  the  Act  of  1887,  against  furnish- 
ing liquors  by  sale,  gift,  or  otherwise  on  any  election 
day  or  Sunday,  or  at  any  time  to  a  minor,  person  of 
known  intemperate  habits,  or  person  visibly  affected 
by  intoxicating  drink,  are  not  confined  in  their  effect 
to  liquor  dealers,  but  embrace  any  person.     Id. 

A  citizen  oiay  give  to  his  help,  or  to  his  neighbors 
OAlling  upon  him,  liquor,  but  he  may  not  furnish  it  to 
any  intoxicated  person.     Id. 

The  Court  of  Quarter  Sessions,  in  granting  licenses 
to  wholesale  liquor  dealers,  bottlers,  and  brewers,  an- 
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der  the  Act  of  May  24, 1887,  has  not  the  large  discretion 
posseHsed  by  it  with  reference  to  retail  licenses  but  is 
confined  to  the  consideration  of  three  matters,  vis : 
whether  the  applicant  is  a  citisen  of  the  United  States, 
is  of  temperate  habits  and  is  of  good  moral  character, 
and  unless  it  is  alleged  by  remonstrance  or  objectlpu 
that  the  petitioner  is  disqualified  in  any  of  the  above 
respects,  there  is  no  question  before  the  Quarter  Ses* 
sions  for  it  to  pass  upon  and  it  should  grant  the  license 
asked  for.  In  re  Prospect  Brewing  Co.  177 ;  In  re 
Applications  of  Pollard,  et  al.^  181. 

Protect  of  the  reversed  Judges  of  the  Quarter  Ses- 
sions of  Philadelphia,  defendants  in  mandamns  pro- 
ceedings, and  criticism  by  them  of  the  Supreme  Court. 
(Q.  S.)  In  re  Application  for  Wholesale  Brewers'  and 
Bottlers'  Licenses,  198.  ^ 

Tiie  provision  of  the  Act  of  May  24,  1887  (§  2,  P.  L. 
194),  that  licenses  shall  be  granted  in  such  manner 
as  is  provided  by  existing  laws,  refers  to  existing  laws 
in  regard  to  wholesale  licenses,  not  to  the  Act  of  May 
13,  1687.     In  re  Applications  of  Pollard  et  a/.,  181. 

The  words  "existing  laws"  in  the  Act  of  May  24, 
1887,  §  2,  refer  to  the  Act  of  March  22, 18H7,  in  oountiea 
where  no  other  local  wholesale  liquor  law  is  in  force, 
and  under  that  Act  the  granting  of  wholesale  licenses 
is  within  the  discretion  of  the  Quarter  Sessions. 
(Q.  S.)    In  re  Gordon's  Application,  345. 

A  licensed  wholesale  vendor  may  sell  to  any  person 
willing  to  buy.     In  re  Prospect  Brewing  Co.,  177. 

The  Act  of  May  24,  1887,  repeals  the  Act  of  April  3, 
1872,  relative  to  the  granting  of  licenses  for  the  sale  of 
liquor  in  Allegheny  County,  so  far  as  its  provisions 
oonflict  with  those  of  the  Act  of  1887 ;  the  county 
treasurer  of  Allegheny  has  therefore  no  longer  any 
authority  to  grant  liquor  lioenses.  Commonwealth 
ex  rel.  Kainer  v.  Hill,  184. 

It  is  no  defence  to  a  rule  to  revoke  a  license,  because 
the  liceust-e  has  sold  liquor  to  minors,  to  show  that  the 
licensee  was  ignorant  tbat  the  persons  to  whom  he 
sold  were  not  of  full  age.  In  re  Carlson's  License; 
In  re  Tuttle's  License,  184. 

On  a  certiorari  to  the  Quarter  Sessions  in  a  pro- 
ceeding in  which  a  liquor  license  has  been  revoked 
under  the  provisions  of  the  Act  of  May  13, 1887,  the 
Supreme  Court  cannot  examine  the  testimony  or  the 
opinion  of  the  Court  below ;  the  presumption  is  that 
the  latter  Court  had  before  it  sufficient  evidence  upon 
which  to  act.    Id. 

The  Court  may  reconsider  its  action  in  refusing  a 
license  and  grant  one  although  a  full  term  has  elapsed 
since  the  entry  of  the  order  refusing  the  license. 
(Q.  S.)     In  re  Hamilton's  Application,  303. 

The  Courts  of  Quarter  Sessions  in  counties  not  here- 
tofore affected  by  special  laws  upon  the  subject  are  not 
deprived  of  discretion  in  granting  or  refusing  bottlers' 
licenses  by  the  Ant  of  May  24,  18b7.  (Q.  S.)  In  r« 
McBride's  Application,  349. 

Where  a  person  of  known  intemperate  habits  pur- 
chases liquor  from  several  persous,  and  while  intoxi- 
cated meets  with  an  acvideut  which  occasions  his 
death,  an  action  may  be  brought  and  a  recovery  had 
against  any  one  of  the  persons  who  have  furnished 
him  with  liquor.    Taylor  v.  Wright,  285. 

LOAN.  A  certificate  of  the  following  character 
given  by  a  banker,  viz.,  **  X.  •  .  .  has  deposited  in 
this  office  $1354  payable  to  his  order  ....  on  the 
return  of  this  certificate  twelve  months  after  date 
with  interest  at  ^he  rate  of  4  per  cent,  per  aunum. 
A.  S.  H.  No  interest  allowed  after  due,"  imports  a 
loan  to  the  banker  and  not  a  deposit  in  the  ordinary 
sense.    Baer's  Appeal,  299. 
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LOSE.  The  legal  effect  of  the  word  '*  lost,"  im- 
plies an  inabilltj  to  retain  ;  hence  when  a  person 
holding  a  position  volnntarily  resigns  it,  he  cannot  be 
said  to  have  lost  the  position.    Shaefer  v.  Sensemao, 

208. 

MANDAMtrS.  Where  the  Conrt  of  Qnarter 
Sessions  nsnrps  a  discretion  to  refuse  a  Hqnor  license 
on  a  ground  not  allowed  by  the  law  as  a  reason  for 
refnsal,  the  is^ae  of  the  license  will  be  enforced  by  the 
Supreme  Court  by  a  mandamus.  In  re  Prospect 
Brewing  Co.,  177. 

MANtrPACTtrRING  CORPORATIONS.  A 
manufacturing  corporation  which,  in  addition  to  man- 
ufacturing, carries  on  mining  and  other  business,  is 
subject  to  taxation  upon  so  much  of  its  capital  as 
represents  its  business,  other  than  that  of  manufac- 
tures, exclusively.  Commonwealth's  Appeal ;  Lacka- 
wanna Iron  and  Coal  Co.'s  Appeal,  191. 

A  manufacturing  corporation  does  not  lose  the  right 
to  exemption  from  taxation  upon  its  capital  employed 
in  manufactures,  becauf<e  Its  charter  permits  it  to 
carry  on  i^n  additional  bnshiess,  e.  g.,  mining.     Id. 

An  iron  manufacturing  corporation  cannot  claim  ex- 
emption from  tHxation  on  its  capital  engaged  in  coal 
or  iron  mining,  on  the  plea  that  such  mining  is  neces- 
sary for  the  carrying  on  of  the  manufactni  iug  business. 
Id. 

Where  part  of  the  capital  stock  of  a  mannfrcturing 
corporation  is  invested  in  dwelling-houses  for  its  em- 
ployes, the  capital  so  invested  is  not  exempt  from 
taxation.  Commonwealth  v.  Mahoning  Rolling  Mill 
Co.,  194. 

The  real  estate  of  a  manufacturing  corporation  is, 
notwithstanding  the  Act  of  June  30,  1885,  §  30  (P.  L. 
190),  liable  to  taxation  for  county,  borough,  school 
and  township  purposes  under  the  Act  of  April  15, 
1834.     Appeal  of  the  James  H.  Hawes  Mfg.  Co.,  302. 

MARRIED  "WOMEN.  A  bequest  to  a  married 
woman  for  her  sole  and  separate  use  creates  a  trust  for 
her  during  coverture  and  renders  the  appointment  of 
a  trustee  necessary.     (0.  C.)     Bond's  Estate,  176. 

A  married  woman  may  with  the  assent  of  her  hus- 
band maintain  an  action  against  a  partnership  of 
which  he  is  a  member;  and  the  dffenoe  of  legal 
unity  of  person  cannot  be  set  up  by  members  of  the 
firm  other  than  the  husband.     Freiler  r.  Kear,  195. 

The  bond  of  a  married  woman  given  for  owelty,  in 
partition  in  the  Orphans'  Court,  is  a  lien  upon  all  the 
land  awarded  to  her  by  the  decree  in  the  proceedings, 
including  the  share  coming  to  her  under  the  intestate 
laws.     Snively's  Appeal,  310. 

See  HuPBAFD  awd  Wife. 

MARITIME  LIEN.  Inland  freight  paid  upon 
a  cargo,  cannot  give  ri^e  to  a  lien  upon  the  vessel  to 
which  the  cargo  is  delivered  by  the  land  carriers,  and 
in  which  it  is  transported.  (U.  8.  D.  C.)  Wright  v. 
The  Adirondack,  675. 

MASTER.  SeeADMiBALTT.  (U.  S.  D.  C.)  Wright 
r.  The  Adirondack,  575. 

MASTER'S  REPORT.  Requisites  of.  See 
Equity  Practice.  (C.  P.)  Citizens'  Natural  Gas  Co. 
17.  Shenanao  Natural  Gas  Co.,  673. 

MASTER  AND  SERVANT.  In  the  case  of  a 
discharge  without  sufficient  cause,  the  servant  may 
recover  from  the  master  his  wages  for  the  whole  term 
of  his  employment ;  he  is  bound,  however,  to  use 
reasonable  endeavors  to  obtain  employment  of  a 
similar  character  in  the  same  neighborhood,  but  the 
burden  of  showing  that  the  plaintiff  might  have  ob- 
tained such  employment  is  upon  the  defendant. 
Emery  v.  Steckel,  206. 


MASTER  AND  SERVANT— CbnUm/ed. 

A  master  is  not  liable  for  a  wilful  trespass  com- 
mitted by  his  servant  in  contravention  of  the  Axprees 
instructions  of  the  master,  although  the  trespass  be  ia 
the  course  of  a  service  rendered  to  the  master.  (C. 
P.)     McClung  V.  Dearbome,  271. 

Where  a  servant  is  engaged  for  a  time  certain  and 
is  disabled  by  illness,  he  may  recover  for  the  services 
actually  rendered  by  him  nnder  the  contract,  but  the 
master  is  so  far  absolved  from  the  contract  thai  he 
need  not  receive  the  servant  back  after  bis  disabilit^r 
has  passed  away.  AUentown  Iron  Co.  v.  McLaaghlin, 
843. 

In  such  case  the  measure  of  the  servant's  reoovery 
is  the  value  of  his  services  less  the  damage  sustained 
by  the  master  by  reason  of  the  servant's  failure  to  per- 
form his  contract.     Id. 

A  master  has  no  right  to  discharge  a  servant  during 
the  term  of  the  contract  because  he  is  too  high  priced, 
but  if  he  has  the  right  for  any  cause  to  discharge  the 
servant,  the  fact  that  the  master  has  at  the  time  of 
discharge  givt'u  as  a  reason  that  the  servant  is  too 
high-priced  will  not  render  the  discharge  unlawful* 
Id. 

A  servant  who  continues  to  use  defective  appliances, 
upon  the  promise  of  his  master  that  the  defe<^  shall 
be  remedied,  when  the  risk  from  the  use  it  not  such  as 
to  threaten  immediate  danger,  may  recover  if,  without 
fault  on  his  part,  he  is  injured  through  the  use  of  sach 
defective  machinery.     Brownfleld  v.  Hughes,  557. 

A.  was  employed  by  B.  to  run  an  engine  the  crank- 
pin  of  which  was  so  high  above  him  as  to  render  it 
dangerous  for  him  to  reach  up  to  it  as  required  by  bis 
work ;  B.  promised  to  erect  a  platform  for  him  but  did 
not;  A.  continued  to  run  the  engine  and  was  iujan*d 
while  reaching  up  to  the  orank-pin  to  ascertain  ita 
temperature :  hefd,  A.  could  recover  from  B.  Id. 

Where  a  master  supplies  machinery  which,  although 
not  the  safest,  is  such  as  can  with  reasonable  care  be 
used  without  danger  to  his  servant,  his  duty  to  his 
employ^  is  discharged.  Lehigh  and  Wilkes-Barre 
Coal  Co.  r.  Hayes,  559. 

Where  it  does  not  appear  that  it  is  the  ooetom  of 
coal  operators  to  give  warning  that  a  draw  is  about  to 
be  made  a  coal  operator  cannot  be  held  guilty  of 
negligence  in  making  a  draw  without  warning  to  hia 
servants.     Id. 

Duty  of  master  towards  minor  f>ervante  employed  to 
work  on  machines.  See  Nbguobvcb.  O'Keefe  r. 
Thorn,  379.  • 

Brakemau  held  not  chargeable  with  notice  of  the 
defective  character  of  a  brake  used  by  htm  when  there 
was  no  evidt'uce  he  had  ever  seen  the  brake  before  and 
was  killed  within  a  few  minutes  after  getting  on  the 
car  to  which  it  was  attached.  See  Nbgugbhcb.  Phila. 
&  Reading  R.  H.  Co.  v.  Uuber,  554. 

MEASURE  OF  DAMAGES.  In  an  action  by 
one  tenant  in  common  against  another  for  cutting 
timber  trees,  the  measure  of  damages  is  the  single 
value  of  the  timber  cut  or  removed  in  exeess  of  the 
defendant's  proportion  of  the  said  timber.  Bush  c. 
Gamble,  229. 

In  an  action  to  recover  for  a  personal  injury  it  is 
sufficient  if  the  idea  of  compensation  as  the  measure 
of  damage  be  kept  before  the  mind  of  the  jury, 
although  I  he  word  compensation  be  not  used  in  the 
charge.  Lake  Shore  and  Michigan  Southern  Ry.  Co. 
V.  Franz,  321. 

In  an  action  by  a  husband  to  recover  for  the  death 
of  his  wife,  where  the  evidence  shows  the  deoeased  to 
have  been  a  healthy,  vigorous  woman  and  tl>e  plaintiff 
shows  no  particular  pecuniary  loss,  the  jury  may  infer 
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that  she  was  an  ordinarily  useful  wife  and  fix  the 
damages  acoordingly.  Del.  Laok.  &  Western  E.  B. 
Co.  V.  Jones,  562. 

MBCHANIC8'  LIBN8.  A  claim  of  a  lien  for 
alterations  and  repairs  and  of  ope  for  an  erection  and 
constmetion  arise  under  different  Aets  of  Assembly, 
and  each  is  required  to  eoiiform  to  the  provisions  of 
its  own  law.-    Morrison  v.  Henderson,  38. 

A  claim  filed  against  a  baildiug  with  **  two-story  back 
building  or  addition  attached,  for  work  and  labor  done 
In  the  erection  and  construction  of  a  tworstory  back 
building  •  .  •  .  according  to  the  terms  of  the  contract 
hereto  annexed,''  where  the  contract  shows  that  the 
work  done  was  an  alteration  of  an  addition  to  an  old 
boildinfT,  t.  e.,  the  one  against  which  the  lien  is  filed, 
is  fatally  defective.     Id. 

The  Act  of  Aug.  1, 1868,  is  as  to  the  city  of  Phila- 
delphia, amendatory  of  the  Act  of  June  16, 1836,  and 
must  be  construed  as  part  of  it,  and  where  its  terms 
conflict  with  those  of  the  Act  of  1836  the  terms  of  the 
Act  of  1868  must  govern.     Thomas  v.  Uiukle,  119. 

Under  the  Act  of  1868  a  claim  for  an  addition  not 
filed  until  after  the  property  has  been  conveyed  to  a 
third  party  will  not  give  a  lien.     Id. 

A  mechanics'  lien  may  be  amended  by  apportion- 
ment at  any  stage  of  the  proceedings  thereon,  when 
such  amendment  is  conducive  to  justice  and  a  fair 
trial  upon  the  merits.  (C.  P.)  Florey  v,  Haverford 
College,  372. 

A  bi  1 1  of  particulars  need  not  allege  that  the  materials 
were  furnished  on  the  credit  of  the  buil  liug,  when 
they  have  actually  entered  into  its  construction.     Id. 

A.  made  a  contract  with  a  railroad  company  to 
put  up  maohiuery  in  a  building,  which  was  altered 
and  added  to  by  workmen  employed  directly  by 
the  company;  B.  made  a  contract  with  A.  to  furnish 
part  of  the  machinery  and  delivered  the  same  to  A. 
at  a  point  without  the  State;  the  machinery  was  after- 
wards placed  in  the  building ;  iit  the  time  of  delivery 
B.  did  not  know  the  location  of  the  building  for  which 
the  machinery  was  intended.  A  mechanic's  lien  being 
filed  by  B.,  on  the  trial  thereunder,  the  company  de- 
nied that  A.  was  a  contractor  to  add  to  or  alter  the 
building,  and  claimed  that  the*  machinery  had  been 
sold  by  B.  ou  A.'s  credit  alone :  held,  the  Court  did  not 
err  in  leaving  to  the  jury  the  questions  whether  A. 
was  a  contractor,  and  whether  the  nuicbiuery  was  fur- 
nished on  the  credit  of  the  building,  with  the  instruc- 
tion that  if  the  machinery  were  not  furnished  on  the 
credit  of  the  building,  though  used  in  it,  the  Hen 
could  not  be  maintained.  Poole  &  Hunt  v.  Union 
Pass.  R'y  Co.,  376. 

MININa  IfBASB.  Bee  Lsabi.  Hoch's  Appeal, 
27. 

MINOR.  Duty  of  employer  to  minor  employ^. 
See  NsflLiGBircB.     O'Keefe  o.  Thorn,  379. 

M ORTGAaS.  The  holder  of  a  legal  title,  which 
is  in  effect  a  mortgage,  may  mortgage  his  title,  which 
wiU  become  a  security  to  his  mortgagee  subject  to 
the  equity  of  redemption  existing  against  the  mort- 
gagor.    Brooke  v.  Borduer,  53. 

B.  advanced  money,  with  which  to  purchase  land,  to 
A.  and  took  title  under  an  agreement  to  oonvey  to  A., 
when  A.  repaid  the  loan ;  A.  entered  into  exclusive 
possession  of  the  land ;  B.  mortgaged  to  C,  who  had 
notice  of  A.'s  possession ;  B.  defaulted :  heldf  C.  was 
entitled  to  judgment  for  the  full  amount  of  his  mort- 
gage, but  subject  to  be  released  and  discharged  on  the 
payment  by  A.  of  the  amount  of  his  debt  to  B.     Id. 

The  assignee  of  a  mortgage  is  affected  with  notice 
of  any  d/ofenee  of  payment  and  by  any  original  equity  | 


MORTOAOB—  Continued. 

between  the  mortgagor  and  mortgagee  which  would 
have  been  developed  by  an  inquiry  from  the  mort- 
gagor.    Morgan's  Appeal,  167. 

Where  a  house  is  mortgaged,  to  secure  the  payment 
of  a  sum  due  therefor,  and  it  appears  that  it  was 
agreed  that  sums,  due  for  boarding  from  the  mortgagee 
to  the  mortgagor  and  him  whose  personal  representa- 
tive she  is,  should  be  set  off  against  the  price  of  the 
house,  the  amount  so  due  is  a  good  defence  pro  tanto 
to  the  mortgage  in  the  hands  of  the  as.signee,  although 
no  notice  of  the  agreement  appears  on  the  mortgage, 
and  part  of  the  indebtedness  was  incurred  before  the 
execution  of  the  mortgage.     Id. 

A  mortgage  which  is  given  as  security  for  another's 
debt  is  discharged  where  the  mortgagee,  who  holds  a 
mortgage  of  land  of  the  principal  debtor,  releases  his 
lien  upon  the  principal  debtor's  land  and  enough  is 
realized  by  the  sale  thereof  to  pay  the  debt,  if  the 
proceeds  have  been  applied  thereto.  Kemmerer's 
Appeal,  169. 

Where  property  subject  to  a  mortgage  is  sold  by 
the  sheriff  to  one  who  shortly,  after  the  sale,  gives  his 
own  mortgage  for  the  same  amount  to  the  mortgagee, 
whereupon  the  original  mortjirage  is  satisfied  of  record, 
it  is  not  error  to  find  that  this  sale  was  subject  to  the 
mortgage.     Hohman's  Appeal,  242. 

A  life  estate  may  be  sold  under  a  mortgage  given 
by  the  life-tenant,  without  the  notice  and  leave  re- 
quired by  the  Act  of  1849.  Bee  Lifb  Estate.  Dates- 
man's  Appeals,  353. 

The  proceeds  of  a  sheriff's  sale  on  a  mortgage  given 
by  the  life-tenant  and  the  remainderman  for  the 
benefit  of  the  former  should  be  distributed,  after  pay- 
ment of  the  debt,  as  follows:  the  value  of  the  life 
estate  less  the  debt  and  costs  and  the  expenses  of 
audit  to  the  life-tenant,  the  balance  to  the  remainder- 
man ;  or  the  balance,  after  payment  of  the  debt,  costs 
and  expenses,  should  be  invested  until,  with  the 
accrued  interest,  it  equals  the  amount  brought  at  the 
Bale,  and  the  interest  thereafter  should  be  paid  to  the 
life-tenant  during  his  life.     Id. 

MUNICIPALITT.  A  city  which  under  the  Act 
of  May  23, 1874,  would  be  of  the  third  class,  but  which 
under  the  municipal  Acts  of  1876  and  1887  would  be 
of  a  lower  class,  is  restored  to  the  third  class  by  th^ 
declaration  by  the  Supreme  Court  that  the  last  two- 
named  Acts  are  unconstitutional,  so  that  an  Act 
affecting  cities  of  different  classes  in  different  ways, 
passed  at  a  time  when  the  Act  of  1874  was  supposed 
to  be  superseded  by  the  later  Acts  of  classification,  will 
operate  upon  the  said  city  as  a  city  of  the  third  class. 
Commonwealth  ex  reL,  Zirnhelt  t;   Smoulter,  48. 

A  municipality  has  no  right  to  file  a  lieu  for  a  sewer 
against  the  owners  of  the  adjoining  properties  in  the 
absence  of  a  statute  conferring  on  it  the  power  to  file 
a  lien  for  such  improvements.  City  of  Meadville  t;. 
Dickson,  451. 

The  Act  of  May  23, 1874,  §  57  (P.  L.  269),  is  con- 
stitutional.    See  CoNSTiTDTioMAL  Law.     Id. 

The  Act  of  April  11, 1876,  {  16  (P.  L.  20),  is  nnoon- 
stitutional.     See  Constitotiohal  Law.    Id. 

The  Act  of  May  17, 1887  (P.  L.  117),  is  unconstitu- 
tional.    SeeCOMSTlTOTIONALLAW.      Id. 

A  township,  in  the  care  of  its  roads,  is  bound  to  pro- 
vide for  the  ordinary  needs  of  travel  and  to  remove 
obstructions  and  defects  which  would  naturally  or 
probably  cause  injury  to  a  traveller ;  but  it  is  not  an 
insurer  against  all  possible  accidents  and  is  not  bound 
to  anticipate  the  dangers  to  which  a  broken  wagon  or 
frightened  horse  may  expose  a  driver.  Township  of 
Jackson  p.  Wagner,  217. 
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Where  an  injnry,  Bnflnred  by  a  traveller  npon  a 
township  roarl,  id  cmised  jointly  by  a  defect  in  the  road 
and  a  d»*fect  in  the  adjoining  premisps,  the  township  is 
liable  where  the  defect  in  its  road  is  a  proximate  ounse 
of  the  injury.     Township  of  Plymouth  v.  Graver,  220. 

If  the  condition  of  a  road,  owing  to  the  adjoining 
premises,  is  such  that  travol  npon  it  is  unsafe  without 
the  erection  of  a  barrier,  the  township  is  liable  for  in- 
jury which  would  have  been  prevented  by  the  exist- 
ence of  a  barrier.     Id. 

A  township  road  ran  parallel  to  and  adjoining  a 
railroad,  a  horse,  frightened  by  a  train,  ran  on  the  track 
and  was  killed  :  htld^  a  question  for  the  jury  whether 
it  was  negligence  on  the  part  of  the  townnhip's  road 
supervisors  not  to  have  erected  a  fence  or  other  barrier 
between  the  road  and  the  railroad.     Id. 

A  city  is  not  responsible  for  damages  resulting  from 
obstructions  to  the  highway,  the  danger  from  which  is 
occult.    (C.  P.)    Eisenbrey  v.  City  of  Philadelphia,  231. 

A  municipality  cannot  cause  the  cost  of  repavlng  a 
pnblic  street  to  he  assessed  upon  the  abutting  property 
owners,  evenwheu  the  original  cost  of  paving  has  been 
paid  by  the  city  out  of  pnblic  funds.  City  of  Wil- 
liamsport  w.  Beck,  423. 

MUNICIPAL  CLAIM.  The  provision  of  the 
Act  of  March  23, 186b',  thai,  before  any  scire  facias  shall 
be  issued  npon  a  municipal  claim,  notice  shall  be 
served  on  the  owner  of  the  lot  charged,  applies  only  to 
the  original  scire  facias  and  not  to  a  scire  facias  to  re- 
vive.    (C.  P.)    City  V.  Hemphill,  79. 

Whether  properly  is  subject  to  a  municipal  claim 
for  paving,  etc.,  assessed  upon  the  foot  front  rule  is  a 
question  to  be  determined  by  the  rural  or  non-rural 
conditition  of  the  property  at  the  time  the  work  is  done 
and  not  by  its  condition  at  the  time  of  the  passage  of 
the  ordinance  authorizing  the  work.  Keith  v.  City  of 
Philadelphia,  115. 

The  provisions  of  the  Act  of  May  17, 1887,  P.  L.  117, 
proTiding  that  **all  taxes  heretofore  levied  in  cities 
of  the  third  ....  class  in  any  one  year,  in  amount 
not  exceeding  twenty  mills  on  the  dollar,  and  all  as- 
sessments made  in  porsnance  of  the  ordinances  of  such 
cities  are  hereby  made  valid,**  are  not  retroactive  as 
to  assessments  for  paving,  grading,  etc.,  but  only  as  to 
the  taxes.     City  of  Brie  v.  Brady,  252. 

A  muniflipality  of  the  third  class  cannot  reoover  the 
cost  of  paving  a  street  from  abutting  property  owners, 
unless,  before  passing  the  paving  ordinance,  councils 
have  had  made  an  estimate  of  the  cost  and  a  map  of 
the  properties  benefited  and  a  schedule  of  the  amount 
each  of  said  properties  will  be  liable  to  pay  and  at- 
tached the  same  to  the  ordinance  as  required  by  the 
Act  of  May  1,  1876  (P.  L.  94),  and  an  omission  is  not 
cured  by  Act  of  May  24,  1887,  Art.  23,  §  2.  City  of 
Williamsport  v.  Beck,  423. 

A  municipal  lien  cannot  be  sustained  in  theabsenoe 
of  express  statutory  authority  therefor;  it  is  a  mere 
oreatnre  of  statute.  City  of  Meadville  v.  Dickson, 
451. 

The  city  solicitor  cannot  recover  the  five  per  eent. 
commission  npon  the  amount  of  a  municipal  claim, 
given  by  the  Act  of  March  23, 1866,  nnless  he  has  ac- 
tnally  performed  the  services  mentioned  in  the  said 
Act.     (C.  P.)     City  of  Philadelphia  v,  Atmore,  540. 

NBOLIGBNCB.  A  company  laying  pipes  nnder 
a  street  took  down  barriers  before  the  work  was  com- 
pleted, leaving  a  way  for  the  passage  of  vehicles  on  the 
west  side  of  the  street,  the  east  side  being  obstructed 
by  piles  of  earth  and  a  cross  ditch ;  on  a  certain  after- 
noon the  oroi^  ditch  was  filled  up  and  the  east  side 
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opened  to  trafiKc,  at  the  same  time  a  cross  ditch  wasdai^ 
on  the  west  side  of  the  street. '  At  the  close  of  work  no 
harrier  was  erected  except  the  earth  dug  from  the 
ditch ;  a  barrel  was  put  upon  a  neighboring  heap  of 
earth  and  a  light  near  it ;  as  to  the' sufficiency  and  lo- 
cation of  the  light  the  evidence  was  conflicting;  the 
plaintiff,  who  had  frequently  driven  on  the  west  side, 
attempted  to  do  the  same  thing  on  the  night  of  the 
day  of  the  change  ;  the  night  was  dark,  and  seeing  no 
light  and  being  ignorant  of  the  existence  of  the  ditch, 
he  fell  into  the  same  and  was  seriously  injured  :  keld^ 
the  que8tion8,both  of  negligence  and  contributory  negli- 
gence, were  for  the  jury.  Bloomsbnrg  Steam  &  Elec- 
tric Light  Co.  V,  Gardner,  21. 

A.  and  others  were  walking  along  a  railroad  traok  ; 
A.  beoime  separated  from  the  others  just  before  reach- 
ing a  road  crossing,  which  was  without  gate  or  flag- 
man ;  his  companions  passed  on  to  a  point  some  106  or 
150  yards,  and  one  of  them  looking  back  saw  A.,  jaai 
about  stepping  across  the  track,  struck  by  a  locomo- 
tive an<l  instantly  killed:  held^  the  railroad  company 
could  not  be  lield  liable,  A.  was  either  a  trespasser  or 
gnilty  of  contributory  negligence  and  no  presumption 
arose  that  he  had  stopped,  looked  and  listened.  Penna. 
R.  R.  Co.  V.  Mooney,  40. 

B.  was  employed  by  P.  to  work  a  farm  for  a  share 
of  the  product.  P.,  while  B.  and  his  wife  were  at  work, 
f  et  off  two  blasts  with  dynamite  at  about  eighty  feet 
off  from  where  B.  and  his  wife  were.  'Mrs.  B.  clai,med 
that  she  was  injured  by  the  second  blast,  and  brought 
an  action  against  F. :  heM^  she  could  not  reoover,  (1) 
there  was  no  evidence  of  n^ligence  on  the  part  of  P., 
and'  the  plaintiff  was  not  struck,  bnt  her  injury  was  in- 
ternal ;  (2)  the  plaintiff  was  gnilty  of  obntribntorj 
negligence  in  remaininz  in  her  original  position  after 
the  first  blast.     Fox  e,  Borkey,  49. 

In  an  action  by  a  father  to  recover  for  loss  of  the 
services  of  his  son  through  an  aocident  occurring 
through  the  defendant's  negllgenoe,  a  recovery  cannot 
be  defeated  by  showing  that  such  care,  attention  and 
medical  treatment  as  a  prudent  person  would  bestow 
upon  a  child  so  injured  was  not  given  to  the  injured 
child.     City  of  Bradrord  i^.  Downs,  153. 

A  passenger  alighted  frotn  a  cable  oar  on  the  north 
side,  where  he  was  in  safety,  and  immediately,  with- 
out waiting  for  the  oar  to  move  on,  passed  around  the 
rear  of  the  car,  and  started  to  cross  the  street.  There 
was  room  between  the  tracks  for  him  to  stand  in 
safety  and  to  see  the  whole  track ;  he,  however, 
stepped  on  the  south  track  and  was  strook  by  a  car : 
held^  he  was  properly  nonsuited  on  the  ground  of  con- 
tributory negligence.  Buiby  o.  Phila.  Traction  Co., 
155. 

When  a  driver  of  a  bob-tail  car  permits  a  boy  to 
drive  for  him,  while  he  himself  goes  within  the  ear,  and 
the  boy  asks  or  permits  other  boys  to  oome  npon  the 
platform,  while  the  driver  may  properly  put  snob  boys 
off  he  should  stop  his  oar  for  the  purpose,  and  if  he 
compel  them  to  get  off  while  the  oar  is  in  motion,  the 
car  company  is  liable  for  the  oonseqnenoes  of  his  neg- 
ligence in  so  doing.  Hestouville,  Mantoa  A  Pairmoant 
Pass.  R.  R.  Co.  V.  Biddle,  156. 

Plaintiff  drove  along  a  pablio  highway,  on  one  aide 
of  which  was  an  Irregular  pile  of  stones,  about  twenty* 
five  feet  long  and  from  one  foot  to  two  feet  high, 
leaving  an  unobstructed  highway  fifteen  feet  wide  ; 
after  passing  th^  pile  the  plaintiff  *s  horse  took  fright 
at  some  donkejrs,  and  turning  suddenly  broke  a  for-« 
ward  wheel  and  ran  back  to  the  stone  pile,  which  the 
axle  struck,  oansing  the  plaintiff  to  be  thrown  out  of 
her  wagon  and  injured :  Ae^,  that  the  liability  of  the 
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township,  within  which  the  road  was,  for  the  damage 
done  to  the  plaintiff,  dept^nded  on  whether  tlie  road 
was  in  a  safe  condition  for  the  ordinary  parpoaes  of 
travel  or  not.     Township  of  Jackson  v,  Wagner,  217. 

Where  tlie  negligence  of  a  defendant  concars  with 
any  other  oanse,  except  the  negligence  of  the  plaintiff, 
in  producing  an  injnry  to  the  plaintiff  the  defendant 
is  liable  for  snoh  injnry.  Township  of  Plymouth  v. 
Graver,  220. 

It  is  a  question  for  the  jury  whether  or  not  a  town- 
ship is  gnilty  of  negligence  in  leaving  a  side  of  itsrond 
unguarded  where  the  adjoining  premises  are  danger- 
ous.    Id. 

A  defendant  is  not  responsible  for  an  acoidect  of 
which  his  negiigeu<'e  is  not  the  itnroediate  cause,  or  so 
proximate  a  oanse  that  the  accident  might  reasonably 
have  been  forseen  as  likely  to  happen  therefrom.  (C 
P.)     Eisenbrey  v.  City  of  Philadelphia,  231. 

An  owner  of  a  house  fronting  on  the  highway  built 
around  his  steps  a  paling  fence  in  which  was  a  gate 
that  opened  outwardly  towards  the  street ;  the  steps 
were  within  the  legal  limit  for  such  obstructions,  but 
the  gate,  when  opened,  exceeded  the  Umit  some  ten 
inches  :  as  the  plaintiff  was  passing  by  at  night,  some 
one  opened  the  gate  from  within,  striking  and  injuring 
the  plaintiff:  held,  the  city  was  not  liable  for  snf^ring 
the  obstruction  on  the  highway,  as  the  proximate 
cause  of  the  injury  was  the  reckless  and  negligent 
opening  of  the  gatb.     Id. 

A  plaintiff  was  injured  by  being  strnck  by  a  train 
of  the  defendant  at  a  crossing  which  had  been  u^ed 
by  the  public  for  a  number  of  years  ;  on  approaching 
the  croHsing  the  train  neither  whistled  nor  rang  a  bell. 
Alter  the  accident  the  practice  was  adopted  by  the  tie- 
fendant  of  ringing  a  bell  before  reaching  the  crossing : 
held,  that  the  adoption  of  the  praction  was  a  quasi  ad- 
mission of  negligence  in  not  ringing  the  bell  on  the  oc- 
casion of  the  accident.  (C.  P.)  Speoht  v.  Penua.  R. 
R.  Co.,  817. 

In  an  action  to  recover  for  personal  injuries,  the 
plaintiff 's  ease  was  to  the  effect  that,  being  a  passenger 
upon  the  defendant's  train,  she  endeavored  to  alight 
on  reaching  her  destination,  but  was  delayed %y  per- 
sons getting  upon  the  train,  and  that,  when  she  had 
reached  the  lowest  step  of  the  oar  platform  and  was 
preparing  to  alight,  she  was  thrown  down  by  a  sudden 
movement  of  the  oar  in  starting.  The  defendant's 
evidence  was  that  the  plaintiff  and  hor  moth'r  at- 
tempted to  get  off  the  train  after  it  had  started,  and 
persisted  in  the  attempt,  notwithstanding  the  warning 
of  a  brakeman,  who  offered  to  stop  the  train,  and  who 
assisted  the  mother  to  alight  in  safety,  and  that  the 
plaintiff  stepped  off  and  was  injn^.  The  Court  re- 
fused the  following  points :  (a)  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  undertook  to  get  off  the 
train  after  it  began  to  move  she  is  guilty  of  contributory 
negligence  and  cannot  recover ;  (6)  If  the  jury  believe 
from  tlie  evidence  that  the  plaintiff  attempted  to  get 
off,  after  the  train  was  in  motion,  in  disregard  of  the 
warning  of  the  brakeman  not  to,  she  was  guilty  of 
contributory  negligence  and  cannot  recover ;  but 
charged  that  if  the  jury  found  the  plaintiff  in  getting 
off  was  guilty  of  negligenoe  she  could  not  recover :  held, 
error,  both  points  should  have  been  affirmed.  N.  Y. 
L.  E.  &  W.  R.  R.  Co.  V.  Bnches,  261. 

Where  a  oase  involves  the  question  of  contributory 
negHffenoe,  it  is  the  duty  of  the  Court  to  explain  to 
the  jury  what  would  constitute  negligenoe  on  the  part 
of  the  plaintiff.     Id. 

The  plaintiff,  driving  in  a  city,  approaohed  a  street 
on  which  were  several  railroad  tracks  side  by  side, 
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the  safety-gates  were  up  and  there  was  no  flagman 
at  the  place ;  before  driving  across  the  track,  the 
plaintiff  stopped,  looked  and  listeund,  but  saw  or  heard 
nothing  but  a  hand-car  which  passed  rapidly  on  one 
of  the  tracks  while  he  paused  ;  the  view  of  4lie  track 
on  which  the  oar  passed  was  blocked  in  both  directions 
by  cars  stanTling  on  the  track  next  adjacent  to  it ;  the 
plaintiff  then  proceeded  to  cross,  without  again  stop- 
ping and,  while  crossing  the  track  whose  view  was 
ob8trnoted,  was  strnck  by  a  second  hand-oar  and  in- 
jured :  heldt  Uiat  this  case  was  one  for  the  jury  on  the 
question  of  negligence  oi\  the  part  of  both  plaintiff 
and  defendant.  Lake  Shore  &  Michigan  So.  Ry.  Co. 
V,  Frans,  321. 

The  fact  that  safety-gates  are  up  does  not  exempt 
one  about  to  cross  a  railroad  from  the  obligation  of 
stopping,  looking  and  listening,  but  is,  if  unexplained, 
evidence  of  negligence  on  the  part  of  the  railroad  com- 
pany, and  has  a  tendency  to  give  aq  approaching 
traveller  the  impression  that  the  crossing  is  safe,  and 
thereby  to  blunt  the  edge  of  his  caution.     Id. 

A.  lived  on  the  line  of  a  railroad  at  a  point  where, 
for  over  a  year,  the  company  had  been  straightening 
its  track,  and  had  been  running  a  train  of  gravel  cars 
some  six  times  daily ;  he  entered  the  servioe  of  the 
company  a^  a  trackman  and,  after  being  in  the  service 
of  the  company  for  some  six  we<'ks,  was  killed  by  a 
gravel  train  run  negligently,  but  in  the  way  the  com- 
pany had  been  accustomed  to  run  such  trains :  held,  the 
death  was  due  to  a  risk  of  his  employment,  of  which 
he  had  notice,  and  there  could  be  no  recovery  therefor. 
Kennedy  v.  P^nna.  R.  R.  Co.,  371. 

A  boy  of  fourteen,  who  stated  that  he  was  unaccus- 
tomed to  machinery,  was  put  to  work  by  his  employ- 
er's foreman  at  a  tin  stamping  machine,  the  operator 
of  which  sits  on  a  bench  in  front  thereof,  puts  a  piece 
of  tin  in  place  with  his  right  hand  and  then  by 
pressing  on  a  treadle  brings  down  a  heavy  hammer 
upon  the  tin  ;  the  only  instruction  given  the  boy  was 
that  the  foQt5man  stamped  a  few  pieces  of  tin  in  his 
presence  ;  on  the  second  day  of  his  work,  the  boy  put 
in  a  piece  of  tin  which  got  out  of  place,  as  he  leaned 
forward  to  adjust  it  with  his  right  hand,  the  bench, 
which  was  shaky  and  so  high  that  the  boy's  feet  could 
not  touch  the  ground,  tilted  over  and  the  boy's  foot 
pressed  the  treadle,  bringing  down  the  hammer,  which 
crushed  the  fingers  of  his  left  hand.  In  an  action 
against  the  employer  to  recover  for  the  injnry,  on  the 
ground  of  negligence  in  putting  the  boy  to  the  work 
in  question,  without  proper  instruction,  and  in  not 
furnishing  him  with  the  proper  appliances,  Ae/rf,  a 
nonsuit  was  properly  entered.   O'Keefe  v.  Thorn,  379. 

In  an  action  to  recover  for  injuries  received,  the 
plaintiff's  oase  was  that  as  she  was  attempting  to 
board  a  train  of  defendant,  standing  at  a  station,  the 
brakeman,  who  was  standing  on  the  station  platform, 
jumped  on  the  steps  in  front  of  h^r,  giving  her  a  si  art 
which  caused  her  to  lose  her  balance  and  fall  between 
the  platform  and  the  oar:  held,  sufficient  to  require 
the  submission  of  the  question  of  the  defendant's 
negligenoe  to  the  jury.  P.  W.  &  B.  R.  R.  Co.  v.  Alvord, 
430. 

A  telegraph  company  may  make  regulations  calcu- 
lated to  insure  aoonraoy  and  declare  that,  if  they  be 
not  observed,  an  injured  person  shall  be  considered 
in  default,  and  in  suoh  oase  non-compliance  with  the 
rules  will  render  an  injured  person  guilty  of  con- 
tributory negligence.  Western  Union  Tel.  Co.  v. 
Stevenson,  497. 

Negligence  will  not  be  imputed  to  a  ohild  who  has 
not  ability  to  foresee  and  avoid  the  particular  danger 
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from  which  b«  luffiera ;  whether  he  has  snoh  ability  is 
ordinarily  a  question  for  the  jury  under  proper  in- 
strnotions.     Strawbridge  &  Clothier  v.  Bradford,  536. 

The  plaintiff,  a  boy  l^tween  thirteen  and  fourteen, 
was  employed  in  the  defendants  store,  by  the  rules  of 
which  he  was  required  to  ride  up  and  down  on  a 
freight  elevator ;  while  going  np,  on  a  perfTonal  matter, 
his  foot  was  caught  between  the  eleTator  and  a  floor 
sill  which  projected  8}  inches  from  the  side  of  the 
elevator  shaft,  and  his  leg  was  broken  :  hetd,  the  ques- 
tions of  negligence  ou  the  part  of  the  defendant  iu  not 
providing  a  proper  elevator^  and  of  contributory  negli- 
gence, and  of  the  ability  of  the  plaintiff  to  understand 
the  danger  to  which  he  was  exposed,  were  properly 
submitted  to  the  jury.     Id. 

An  insurance  agent,  who  being  ordered  by  his  com- 
pany to  cancel  a  policy,  does  not  do  it  for  eight  days, 
is  gnilty  of  such  negligence  as  will  render  him  liable 
to  his  company  for  any  loss  which  the*  company  is 
compelled  to  pay  on  account  of  the  policy's  remaining 
in  (owe  on  the  eighth  day.  Kraber's  Szr's  v.  Union 
Ins.  Co.,  547. 

Where  an  action  is  brought  to  recover  for  the  death 
of  a  person,  caused  by  defective  machinery  belonging 
to  the  defendant,  and  there  is  no  evidence  of  uegligenoe 
on  his  part  so  far  as  the  character  of  the  machinery 
and  its  appliances  is  concerned,  there  can  be  no  re- 
covery. Lehigh  &  Willces-Barre  Coal  Co.  v,  Hayes, 
559. 

Negligenoe  is  the  absence  of  care,  according  to  the 
circumstances  of  the  case,  and  is  generally  a  question 
for  the  jury.  Del.  Lack.  &  Western  B.  R.  Co.  v, 
Jones,  562; 

An  employ^  of  a  railroad  company,  who  had  been  for 
four  years  a  brakeman,  was  required  to  uncouple  cer- 
tain oars  in  motion  and  apply  the  hrake ;  the  brake 
was  defective,  and  slipped,  causing  the  brakeman  to 
fall  and  be  killed ;  the  whole  operation  of  coupling  and 
braking  consumed  some  two  or  three  minutes,  and 
there  was  no  evidence  that  the  brakemap  had  ever 
seen  the  brake  before :  held,  that  the  Court  could  not 
say  as  a  matter  of  law  that  he  was  bound  to  acquire  a 
knowledge  of  the  defect  in  the  brake,  and  abstain  from 
its  use.     Phila.  &  Reading  R.  R.  Co.  v.  Hnber,  554. 

NOTICS.  Exclusive  poesessiou  of  land  is  con- 
structive notice,  to  one  about  to  take  a  mortgage  from 
one  not  in  possession,  of  the  title  or  equity  of  the 
possessor.     Brooke  v,  Bordner,  53. 

Notice  by  a  partner  to  a  person,  not  a  member  of  the 
firm,  not  to  sell  any  goods  to  a  co-partner  without  the 
written  order  of  the  partner  giving  the  notice,  will 
prevent  the  firm  from  becoming  liable  for  goods  fur- 
nished in  disregard  of  the  notice.  (C.  P.)  Gill  v, 
Baizley  &  Roeske,  55. 

Notice  under  Act  of  March  23,  1866  (Municipal 
Claims),  is  not  required  to  be  given  before  the  issue  of  a 
scire  facias  to  revive.  (C.  P.)    City  v.  Hemphill,  79. 

The  assignee  of  a  mortgage  is  affected  with  notice 
of  any  defence  by  way  of  payment  or  growing  out  of 
original  equities  between  the  mortgagor  and  mortgagee, 
which  inquiry  from  the  mortgagor  would  have  devel- 
oped.    Morgan's  Appeal,  167. 

A  mortgage  ordered  by  the  Orphans'  Court  for  the 
payment  of  a  decedent's  debts  was  executed  but  not 
confirmed ;  subsequently  the  assignee  of  the  mort- 
gage petitioned  ior  confirmation,  the  mortgagor's  ad- 
ministratrix answered  that  the  mortgage  was  to 
secure  an  indebtedness  from  the  decedent,  her  hus- 
band, to  the  mortgagee  for  the  price  of  a  house,  that 
iu  the  decedent's  lifetime  it  was  agreed  that  indebted- 
ness due,  and  aubsequeutly  to  become  due,  from  the 
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mortgagee  to  the  decedent  and  the  mortgagor  for 
board  and  washing  should  be  credited  ou  the  debt^ 
and  that  after  her  husband's  death,  she  oonUnuei  to 
board  the  mortgagor  under  an  agreement  that  the 
balance  due  for  the  house  should  be  so  paid.  It 
appeared  from  the  evidence  that  the  mortgagor  boarded 
with  the  decedent  for  three  years  prior  to  his  death, 
and  with  his  widow  four  or  five  years  after  that  event, 
and  had  never  paid  anything  for  such  boarding,  and 
the  Court  found  that  such  indebtedness  for  boarding 
was  intended  to  go  in  satisfaction  of  the  debt  for  the 
house  :  held^  (1)  the  assignee  was  affected  with  notice 
of  the  -agreement ;  (2)  that  the  mortgage  should  be 
confirm'-d  for  the  sum  due  upon  the  house  less  the 
amount  due  for  boarding  up  to  the  date  of  the  assign- 
ment.    Id. 

Where  one  has  purchased  timber  to  be  removed 
fh>m  certain  land  within  a  reasonable  time,  title  to 
remain  in  the  land  owner  until  the  price  be  paid,  notice 
by  the  owner  of  the  land  to  the  person  placed  by  the 
purchaser  iu  charge  of  the  removal,  that  the  limber 
is  deteriorating  and  must  be  removed  promptly  or  it 
will  be  taken  by  the  land  owner,  is  notice  to  the  prin- 
cipal.    Short  v.  Messenger,  244. 

A  purchaser  at  sheriff's  sale  is  put  upon  inquiry  by 
notice,  read  at  the  sale,  that  the  goods  to  be  sold  are 
the  property  of  the  claimant  and  not  of  tlie  execution 
defendant,  although  the  particular  title  of  the  claimant 
be  not  stated.     Fergusou  v,  Rafferty^  525. 

One  who  buys  land,  which  is  the  possession  of  a 
third  person,  from  one  who  is  out  of  possession  and 
does  not  possess  evidence  of  title,  has  sufficient  notice 
to  put  him  on  inquiry  as  to  an  adverse  title.  Logan 
V.  Neill,  541. 

When  inquiry  becomes  a  duty,  neglect  to  make  it 
affecu  the  negligent  person  with  constructive  notice  of 
such  facts  as  a  proper  inquiry  would  have  dis- 
closed.    Id. 

NUISANCB.  In  the  trial  of  an  indictment  for 
nuisance  the  Commonwealth  has  the  benefit  of  excep- 
tions as  in  a  civil  case.  Commonwealth  v,  Braduey, 
101. 

A  mdlion  to  quash  is  part  of  the  trial.    Id. 

A  street  railway  company  was  authorized  by  ordi- 
nance to  lay  its  track  ou  a  certain  street,  provided  the 
track  were  *'  laid  in  the  centre  or  middle  of  said  street 
with  a  street  rail  in  such  manner  that  vehicles  of  every 
description  can  conveniently  cross  and  recross  said 
street  without  hinderanoe  at  any  time  and  at  any 
point;"  at  an  open  space  caused  by  intersection  of 
several  streets,  the  track  diverged  from  a  straight  line 
to  enter  on  the  company's  premit'es :  held^  in  the  ab- 
sence of  evidence  showing  that  the  track  interfered, 
with  public  travel  the  mere  location  of  the  track  as 
above  was  not  a  violation  of  the  ordinance  and  hence 
was  not  a  nuisance.  Commonwealth  i7.  Wilkes- Barre 
&  Kingston  Street  Railway  Co.,  280. 

When  the  grantee  of  a  limited  right  exercises  it  in 
excess,  so  as  to  produce  a  nuisance,  the  grantor  may 
abate  it  to  the  extent  of  the  excess  and,  if  the  abate- 
ment cannot  be  without  obstructing  the  exercise'  alto- 
gether, it  may  be  entirely  stopped,  until  means  have 
been  taken  to  reduce  it  within  its  proper  limits.  Cros- 
laud  V,  Borough  of  PotUville,  Ji29. 

C.  granted  B.  the  right  to  run  a  drain  through  C.'a 
property  for  surface  water  only ;  B.  used  the  drain  as 
a  common  sewer,  thus  creating  a  Buisanoe ;  C,  after 
notice  to  B.,  disconnected  the  drain  and  plugged  up 
the  pipe,  whereby  the  sewage  was  forced  into  the 
street ;  the  borough  officials  re-connected  the  drain  re- 
newing the  nuisance ;  C.  re-disconnected  it  and  as  the 
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boroQgh  officials  attHmpted  to  re-conDect  a  seoond  time 
endeavored  peaceably  to  prevent  them  from  so  doing, 
whereupon  he  was  arrested :  keld^  C.  was  within  his 
right  and  oonld  recover  from  the  borongh  for  the  arrest 
and  for  injarj  done  to  his  property  through  the  re- 
oonneotion.     Id. 

See  P^BTT  Wall.    (C.  P.)    Dats  v.  Phillips,  382. 

ORPHANS'  COURT.  The  right  of  the  clerk 
of  an  Orphans'  Court  to  appoint  an  assistant  Ss 
derived  from  the  Constitution  and  such  right  cannot 
be  divested  while  the  said  Court  continues  in  exist- 
ence.    Reid  V.  Smoulter,  419. 

PARENT  AND  CHILD.  The  law  regards  the 
services  performed  by  a  child  in  nursing  an  afted 
parent  during  his  last  illness  as  the  fulfilment  of  a 
filial  duty,  and  will  not  permit  a  recovery  of  compen- 
sation therefor,  in  the  absence  of  any  express  con- 
tract to  make  compensation.  Zimmerman  v.  Zim- 
merman, 294. 

PARTITION.  The  provision  for  the  allowance 
of  connsel  fees  to  the  plaintiff  or  petitioner  in  parti- 
tion, by  the  Act  of  April  27, 1864,  is  in  relief  of  the 
plaintiff  or  petitioner  only  and  not  in  favor  of  the  coun- 
sel, who  therefore  has  no  status  to  complain  of  a 
decree  refusing  such  allowance.  Pereyra's  Appeal, 
42. 

In  partition  of  realty,  the  proceds  are  to  be  con- 
sidered as  realty  only  8o  far  as  to  vest  them  in  the  per- 
sons who  would  have  been  entitled  to  the  land  repre- 
sented by  them  if  unsold;  when  they  have  once  so 
vested,  either  in  possession  or  in  right,  their  trun  char- 
acter of  personalty  must  govern  in  any  future  dealings 
with  them.     Wentz's  Appeal,  201. 

Where  part  of  the  purchase-money,  proceeds  of  a 
Bale  in  partition,  remains  charged  on  the  realty  in  lien 
of  the  widow's  dower,  the  amount  so  charged  is  re- 
garded as  realty  only  for  the  purpose  of  determining 
in  what  persons  are  to  be  vested  the  different  shares 
of  the  fund  charged ;  for  the  pnrpose  of  inheritance 
from  such  persons  the  fund  is  personalty,  although 
some  of  the  persons  may  be  minors  and  may  die  before 
the  widow  without  ever  having  had  the  enjoyment  of 
the  fund.     Id. 

Where,  in  proceedings  in  partition  in  the  Orphans' 
Court,  land  is  awarded  to  one  of  the  heirs,  a  married 
woman,  upon  her  bid,  her  bond  to  secure  to  the  other 
heirs  their  shares  of  the  purchase- money  will  be  a  lien 
npon  the  whole  of  the  real  estate  so  awarded  to  her, 
including  her  own  share  under  the  intestate  laws. 
Buively's  Appeal,  310. 

Where  in  such  proceedings  land  has  been  awarded 
to  an  heir  who  gives  a  recognisance  for  awelty  by  the 
other  heirs,  and  the  decree  is  confirmed  and  is  not 
appealed  from,  on  a  subsequent  sale  of  the  land  by 
the  executor  of  the  heirs  to  whom  it  was  awarded, 
objections  cannot  be  made,  upon  the  distribution  of  the 
fund  arising  from  the  sale,  to  the  right  of  the  heir  to 
bid  to  have  the  property  awarded  to  her  and  to  give 
the  Tecognisance  on  the  ground  that  she  was  a  mar- 
ried woman.     Id. 

After  a  decree  and  a  sale  in  pariition,  a  supple- 
mental bill  may  be  maintained  to  recover  compensa- 
tion for  the  removal  of  articles  belonging  to  the  realty. 
See  Equity.     Williams's  Appeal,  365. 

PARTNSRSHIP.  When  one  partner  notifies  a 
third  person  not  to  sell  goods  to  his  co-partner,  the 
iirm  will  not  be  liable  for  goods  furnished  to  the  co- 
partner in  defiance  of  the  notice.  (C.  P.)  Gill  v, 
Bai2ley  &  Koeske,  55. 


PARTNERSHIP--  Continued. 

On  the  dissolution  of  a  partnership  by  death  of  a 
member  thereof,  the  proper  person  to  recover  the 
assets  of  the  firm  is  the  surviving  partner  and  not  the 
representative  of  the  decedent.  Kntx  v.  Dreibelbis, 
67. 

Assumpsit  will  not  ordinarily  lie  by  one  partner 
against  another,  who  has  received  partnernhip  assets, or 
against  his  estate,  but  where  the  partnership  is  in  a 
single  and  finished  transaction,  assumpsit  will  lie 
between  the  partners.     Id. 

Where  the  representative  of  a  deceased  partner  has 
received  partnership  assets  and  there  appears  to  be 
no  outstanding  indebtedness  on  the  part  of  the  firm, 
in  assumpsit  by  the  surviving  partner  he  should  be 
allowed  to  recover  only  his  portion  of  the  assets,  and 
not  the  whole  so  as  to  compel  the  representatives  to 
bring  suit  to  settle  the  partnership.     Id. 

A.  and  B.  owned  laud  as  partners,  the  title  being  in 
a  trustee,  who  sold  the  laud  and  accounted  to  A.  the 
liquidating  partner.  B.  and  A  's  heirs,  alleging  the  sale 
to  be  fraudulent,  brought  ejectments  for  the  land,  and 
obtained  a  settlement,  whereupon  B.  executed  a  quit 
claim  deed;  the  ejectments  were  pressed  by  B.,  not- 
withstanding hindrance  from  A.'s  heirs ;  after  the 
settlement,  however,  A.'s  heirs  filed  a  bill  against  B. 
to  recover  their  proportion  thereof:  A«/(f,  that  in 
equity  A.'s  heirs  should  allow  to  B.  compensation  for 
his  services  in  obtaining  the  settlement,  notwith- 
standing the  rule  that  a  partner  is  not  entitled  to  com- 
pensation for  services  as  such.     Zell's  Appeal,  68. 

The  mere  use  of  the  word  "  we,"  with  reference  to 
certain  transactions,  in  letters  from  the  decedent  to 
another  person  who  was  acting  as  an  agent  in  the  mat- 
ters, is  not  sufiloient  to  establish  a  partnership  be- 
tween the  decedent  and  the  person  addressed.  Ford's 
Appeal,  105. 

The  defendants.  A.,  B.  and  C.  were  indebted  as 
partners  to  the  plaintiffs  ;  C.  retired  from  the  firm,  A. 
and  B.  assuming  the  debt :  A.  and  B.  subsequently 
made  an  assignment  to  D^  for  the  benefit  of  creditors, 
the  plaintiffs  entered  into  an  agreement  that  D.  might 
conduct  the  business  for  the  purpose  of  paying  off 
creditors,  and  agreed  to  accept  notes  of  A.  and  B. 
for  the  indebtedness  of  the  continuing  partners  ;  the 
plaintiflb  sued  A.,  B.  and  C,  before  the  time  at  which 
some  of  the  notes  would  have  expired;  C.  claimed 
that  the  indulgence  to  A.  and  B.  released  him,  or  at 
least  postponed  the  time  at  which  he  could  be  sued  : 
held,  the  plaintiffs  were  entitled  to  jud|(ment  against 
C.     (C.  P.)     Wood  p.  Rhoads,  124. 

A  firm  may  be  sued  by  the  wife  of  one  of  its  mem- 
bers, and  the  defence  of  the  legal  unity  of  the  plain- 
tiff and  her  husband  defendant  cannot  be  set  up  on 
behalf  of  the  firm  except  by  the  husband.  Freiler  v. 
Kear,  195. 

The  signers  of  a  defective  certificate  of  association, 
under  the  Act  of  June  2,  1877,  are  liable  as  general 
partners,  and  may  be  so  proceeded  against  in  a^ntop- 
sit ;  the  remedy  against  them  is  not  confined  to  that 
given  by  the  seoond  section  of  the  Act.  Vanhorn, 
(^hifBn  &  Co.  v.  Corcoran  et  aL,  249. 

A  father,  owning  a  paper-box  factory  took  his  son 
into  partnership,  the  latter  contributing  a  sum  of 
money  to  the  finn  assets,  under  an  agreement  that  he 
should  receive  one-third  of  the  profits  of  the  business : 
held,  that  upon  dissolution  the  son  was  entitled  to  a 
return  of  the  money  contributed  by  him  and  his  un- 
drawn profits  only.     Plnmly's  Appeal,  281. 

The  father  having,  after  dissolution,  continued  the 
business,  using  the  firm  and  his  son's  assets  during  a 
delay  occasioned  in  winding  up  by  a  difference*  of 
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PARTNERSHIP—  Continued. 
opiuion  as  to  the  Bon*8  right  to  claim  that  the  realty, 
luaohinery  and  fizturtfS  of  the  factory  Bhoald  he 
treated  as  firm  assets  and  sold  :  held^  that  the  father 
might  retain  the  profits  made  hy  his  use  of  the  son's 
assets,  and  was  compellahle  to  account  to  the  son  only 
for  interest  on  the  son's  siiare  from  the  date  of  dissola- 
tlon.     Id. 

The  father  having  claimed  credit  for  disbursementa 
made  for  the  renewal  of  machinery  for  the  amount 
charged  off"  on  the  firm  books  for  depreciation  thereof, 
and  for  interest  paid  upon  mortgages  of  the  real  es- 
tate :  held,  he  had  no  right  to  snch  credits,  but  the 
amount  represented  thereby  should  be  paid  to  the  son, 
with  interest  from  the  date  of  dissolution.     Id. 

The  assignment  by  a  partner  to  his  co-partners  of 
all  his  interest  in  a  firm  will  carry  with  it  the  exclusive 
right  to  a  firm  trade-mark.     Laughman's  Appeal,  465. 

Between  partners,  land  which  is  treated  as  partner- 
ship property,  especially  if  bought  with  partnership 
funds,  is  regarded  as  partnership  property,  although 
the  title  be  taken  in  the  names  of  the  partners  indi- 
vidually.    Warriner  p.  Mitchell,  470. 

PARTNERSHIP  ASSOCIATIONS,  LIMI- 
TED. In  order  to  constitute  a  valid  organization 
under  the  Act  of  June  2,  1874  (P.  L.  271),  there  must 
be  paid  into  the  association  at  the  time  of  filing  the 
certificate  at  least  so  much  of  the  capital  as  the  certifi- 
cate endows  the  association  with  at  the  outset ;  if  this 
is  not  done  the  petitioners  of  the  association  will  be 
liable  as  general  partners.  Uill,  Keiser  &  Co.  v. 
Stetler,  113. 

Where  after  an  association  has  comroenoed  business 
without  having  paid  in  the  capital  recited,  a  person 
buys  slock  in  the  association  at  par  from  the  treasurer 
and  subsequently  becomes  a  manager,  he  is  charge- 
able with  notice  of  the  failure  to  comply  with  the  Act 
of  1874,  and  will  be  liable  as  a  general  partner  for  aH 
debts  contracted  after  he  had  become  a  member  of  the 
association.     Id. 

To  render  valid  a  subscription  to  the  capital  of  an  as- 
sociation in  property  other  than  cash,  as  permitted  by 
Act  of  May  1,  1876  (P.  L.  89),  the  certificate  must  show 
the  property  so  subscribed  and  its  valuation  with  suf- 
ficient precision  and  particularity  to  enable  creditors  to 
ascertain  of  what  it  consists  and  to  estimate  its  value. 
A  certificate  which  contains  an  indefinite  and  general 
description  with  a  lumping  valuation  is  insufficient 
and  the  partners  will  be  liable  as  general  partners. 
Vanhom,  Griffin  &  Co.  v,  Corcoran  et  cU.,  249. 

A  defect  of  the  above  character  in  a  certificate  can- 
not be  supplied  by  evidence  aliunde.     Id. 

The  contributiou  of  property  contemplated  by  the 
Act  of  1876  is  a  contribution  of  property  appropriate 
to  the  kind  of  business  intended  to  be  carried  on  by 
the  at'SOciation.     Id. 

Where  the  statement  filed  in  the  formation  of  a 
partnership  association  limited  is  defective  the  signers 
are  liable  as  general  partners ;  they  are  not  exempted 
from  such  liability  by  the  fact  that  they  acted  in  good 
faith  or  that  creditors  seeking  to  enforce  the  liability 
as  general  partners  had  full  knowledge  of  the  facts, 
which  should  have  been  but  were  not  set  forth  in  the 
partnership  statement.     Sheble  v.  Strong,  437. 

A  statement  is  defective  which  does  not  contain 
such  a  detailed  description  and  valuation  of  machinery 
contributed  as  capital,  as  is  required  by  the  Act  of  May 
1,1876.    Id. 

A  Judgment  against  a  partnership  association  limi- 
ted is  not  a  bar  to  an  action  against  its  members  as 
individuals  when  it  is  sought  to  hold  them  as  general 
partners.    Id. 


PART7  WALL.  The  maintenance  of  windows 
in  a  party  wall  withont  authority  to  do  so  from  the 
adjoining  owner  is  a  nuisance  of  which  equity  may 
decree  the  abatement.    (C.  P.)    Datz  v.  Phillipi^,  382. 

PAYMENT.  There  is  no  presumption  of  pay- 
ment tor  a  water-pipe,  which  is  not  laid  by  the  cHy 
under  Act  giving  a  lien  therefor,  from  a  lapse  of  time 
where  no  connection  has  been  made  with  such  pipe 
for  the  use  of  the  premises  on  whose  behalf  a  claim  of 
payment  is  set  up,  for  the  city  cannot  euforce  a  claim 
until  a  demand  is  made  for  the  water.  (C.  P.)  Com- 
monwealth ex  rel,  Taylor  v,  Wagner,  171. 

An  award  and  decree  in  favor  of  a  creditor  of  a  de- 
cedent do  not  constitute  payment.  Pomeroy's  Ap- 
peal, 296. 

A  statement  set  up  that  the  defendant,  a  bank,  held 
a  judgment  against  X.  to  secure  the  payment  of  notes 
amounting  to  $6*26 ;  that  X.  conveyed  land,  bound  by  the 
judgment,  to  the  plaintiff,  which  land  was  afterwards 
sold  under  the  judgment  and  the  proceeds  of  the  sale 
paid  to  the  bank  by  the  sheriff;  that  prior  to  the  exe- 
cution X.  had  paid  to  the  bank  $300  *'  which  should 
have  been  credited  on  said  judgment''  but  was  not; 
that,  had  it  been  so  credited,  tlie  bank  would  have  been 
overpaid  $126.35  ;  this  amount  the  plaintiff  claimed  to 
recover  from  the  bank,  alleging  further  that  he  did 
not  know  of  the  judgment  when  he  bought  the  land 
or  of  X.'s  payment  at  the  time  of  the  sale.  The  affi- 
davit of  defence  alleged  that  the  money  received  from 
the  sheriff  was  received  on  account  of  X.'s  indebted- 
ness to  the  bauk,  but  was  not  sufficient  to  pay  all  X.*8 
indebtedness  to  the  hank,  the  balance  thereof  having 
been  subsequently  paid  by  X.*s  indorsers:  held,  the 
Court  below  erred  in  entering  judgment  for  plaintiff; 
the  defendant  was  entitled  to  the  money  claimed  aa 
against  X.,  aod  plaintiff  stood  in  no  better  position 
than  X.  through  whom  he  claimed,  and  there  was 
no  allegation  of  an  agreement  to  apply  the  $300  to  the 
judgment.     First  National  Bank  v.  Fair,  391. 

Payments  tolling  bar  of  Statute  of  Limitations.  See 
Limitation  op  Actioks.  Furst  v.  Building  and  Loan 
Association,  505. 

PENALTY.     See  Contract.    Moore  v,  Colt,  356. 

PERISHABLE  PROPERTY.  A  vessel  taken 
in  foreign  attachment  may  be  sold  as  perishable.  (C. 
P.)     Apre>ia  v.  Romano,  124. 

PEriLADELPHIA.  A  mechanic's  lien  for  an 
addition  can  in  Philadelphia  be  filed  only  under  the 
Act  of  August  1,  1868.    Thomas  v.  Hinkle,  119. 

The  city  may  refuse  a  permit  for  water  until  the 
cost  of  laying  the  pipe  conveying  it  is  paid.  (C.  P.) 
Commonwealth  ex  rel,  Taylor  v.  Wagner,  171. 

PLEADING.  A.  was  indicted  for  selling  liquor 
on  Sundays  and  was  acquitted,  he  was  afterwards  in- 
dicted for  furnishing  liquor  to  men  of  known  intem- 
perate habits  between  the  same  dates  as  those  men- 
tioned in  the  first  indictment ;  he  pleaded  that  he  had 
been  indicted  for  furnishing  liquor  on  Sundays  be- 
tween the  dates  mentioned  in  the  second  indictment 
and  had  been  acquitted  :  held^  that  this  was  an  informal 
plea  of  former  acquittal  and  that,  the  two  indictments 
being  for  different  offences,  the  plea  could  not  be  sus- 
tained, although  evidence  of  any  furnishing  of  liquor 
to  any  person  on  any  Sunday  within  the  dates  set  out 
in  the  first  indictment  should  be  excluded.  Altenbarg 
V,  Commonwealth,  145. 

The  return  to  an  alternative  mandamus  must  be 
framed  with  certainty  to  the  greatest  possible  intent. 
In  re  Prospect  Brewing  Co.,  177. 

A  corporation,  relator,  set  forth  that  it  possessed  the 
qualifications  required  by  law  to  entitle  it  to  a  license 
as  a  wholesale  brewer  aud  that  oertaiu  Jadgea  sitting 
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TIiBADlNa—Continued. 

Id  the  QuartHr  Sessious,  had,  notwithBUnding,  refused 
the  Hoense  without  aasigning  any  reasons  therefor;  it 
also  set  out  oertniu  testimoDj  taken  hefore  the  Court 
below  with  regard  to  the  manufacture  and  sale  of  a 
liquor  known  as  ambrosia;  to  a  writ  of  alternative 
luandamus  addressed  to  the  said  Judges  to  show  cause 
why  the  license  prayed  for  should  not  be  granted,  the 
Judges  returi^ed  generally  (a)  that  the  company,  rela- 
tor, had  conducted  its  business  in  violation  of  law ; 
(6)  that  it  was  not  a  fit  person  to  receive  a  license ; 
(c)  that  in  so  far  as  it  was  possible  for  a  corporation 
to  possess  any  moral  character  it  did  Dot  possess  a 
good  moral  character ;  they  also  returned  that  tbe  state- 
ment of  testimony  made  by  the  relator  was  incompe- 
tent, inaccurate  and  misleading,  and  that  the  Court 
found  that  the  relator  had  sold  ambrosia  to  unlicensed 
dealers  and  had  induced  them  to  purchase  the  same 
by  false  representations  as  to  the  character  of  the  arti- 
cle :  hfld^  the  return  was  insufficient ;  (a)  because  it 
did  not  state  in  what  respect  the  company  had  violated 
the  law  ;  (6)  because  the  question  of  fitness  to  receive  S, 
license  was  not  before  the  Court  and  because  the  return 
was  in  that  respect  evasive  ;  (c)  because  a  corporation 
could  not  have  a  moral  character  and  the  return  did 
not  allege  the  characters  of  rhe  officers  and  stockholders 
not  to  be  Jood ;  (</)  because  it  did  not  show  how  the 
stat«*ment  of  testimony  of  the  relator  was  incompe- 
tent, inaourate  and  misleading  ;  (e)  because  the  com- 
pany under  its  license  could  sell  to  anybody  ;  (/)  be- 
cause it  did  not  state  what  false  representations  were 
made  as  to  the  character  of  ambrosia.     Id. 

A  narr.  in  two  counts  set  forth  in  the  first  count  that 
K.  and  B.  owned  certain  land  in  common  subject  to  a 
ground  rent  of  $88 ;  that  they  conveyed  three  small 
pieces  ot  said  land  reserving  a  gronnd*rent  of  $18  on 
each  lot,  and  covenanting  to  protect  tbe  grantees  from 
all  liability  for  the  paramount  rent;  that  the  plaintiff 
became  the  owner  of  the  three  small  rents  and  the  de- 
fendant the  owner  of  the  land  retained  by  K.  and  £. ; 
that  a  large  amount  of  the  $88  rent  fell  into  arrears  and 
also  a  large  amount  of  tbe  $18  rents  ;  that  the  defend- 
ant, to  compel  the  tenants  of  the  three  small  lots  to 
apply  money  due  to  ihe  plaintiff  to  the  paramount  rent, 
refused  and  neglected  to  pay  a  large  portion  of  the  same, 
whereupon  the  owner  thereof  collected  the  same  out  of 
the  three  small  lots,whi-reby  the  defendant  was  relieved 
from  thepaymentofso  much  oftheparamount  rent  and 
by  means  whereof  the  plaintiff  was  prevented  from  col- 
lecting a  large  portion  of  his  rents  and  the  defendant 
became  liable  to  pay  to  the  plaintiff  the  money  received 
from  the  tenants  of  the  small  lots  from  the  owner  of 
the  $88  ground-rent,  and  being  so  liable  promised,  etc. 
The  seoond  count  differed  from  the  first  only  in  that  it 
alleged  that  the  defendant  collected  and  received  from 
the  tenants  of  the  small  lots  the  rent  reserved  out  of 
each.  In  neither  count  was  there  a  profert  made  of 
the  deeds  showing  the  titles  of  the  parties;  on  demurrer: 
heldj  (1)  that  assumpsit  would  not  lie ;  (2)  that  cove- 
nant could  not  lie  for  want  of  privity  ;  (3)  that  if  the 
second  count  meant  t^at  the  defendant  had  collected 
the  small  ground-rents  in  the  name  or  on  behalf  of  the 
plaintiff  or  as  his  agent,  it  should  say  so  ;  (4)  that  the 
plaiutiff  was  bound  to  make  profert  of  the  deeds,  or  set 
forth  cause  or  excuse  for  not  making  it.  Provident 
Life  &  Trust  Co.  v.  Loftus,  236. 

A.  sold  the  down  timber  on  certain  land  to  6.  at  a 
certain  price  ;  A.  to  hold  title  until  B.  paid  the  price ; 
B.  paid  part  of  the  price  and  removed  part  of  the  tim- 
ber ;  A  sold  the  land  to  C,  subject  to  B.'s  right;  B. 
delaying  in  the  removal  of  the  timber,  C.  notified  him 
to  remove  it  or  he  would  take  the  timber  himself,  and 
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afterwards  took  the  timber:  held^  B.  could  maintain 

trespass  on  the  case  against  C.     Short  v.  Messenger, 

244. 

A  statement  in  an  action  upon  a  promissory  note 
which  does  not  contain  a  speeiflc  and  pcsitive  aver- 
ment of  the  whole  facts  in  the  plaintiff'.s  title,  will  not 
entitle  him  to  judgment.  Erie  Boot  and  Shoe  Co.  t*. 
Eiuhenlaub,  332. 

A  statement  set  forth  that  A.,  president  of  the  com- 
pany defendant,  made  a  note  on  behalf  of  said  com- 
pany in  favor  of  an  estate  of  which  A.  was  executor, 
which  note  was  payable  at  a  certain  bank,  and  was 
indorsed  by  A.,  as  executor,  and  by  the  plaiutiff;  that 
the  note  went  to  protest,  and  that  plaintiff  was  com- 
pelled to  pay  its  amount  to  the  bank,  and  that  he  was 
an  accommodation  indorser  fur  the  company  at  its  re- 
quest. The  affidavit  of  defence  set  up  that  the  note 
was  made  in  fraud  of  the  company,  of  which  fact  the 
plaintiff  had  notice  before  he  took  the  note :  heldy  the 
statement  was  deficient  in  not  stating  that  the  bank 
was  a  bonajide  holder  for  value  before  maturity.     Id. 

The  Act  of  1810  provides  that  '*  a  defendant,  sued 
before  a  justice,  who  shall  neglect  or  refuse  to  set  off  a 
claim  against  the  plaintiff,  cognizable  before  such  jus- 
tice, shall  be  barred  from  recovering  the  same,  by  any 
after  suit ;"  a  defendant  ha  vim;  been  sued  before  a  jus- 
tice did  not  set  off  a  claim  for  wages  against  the  plain- 
tiff, but  brought  an  action  afterwards  to  recover  the 
same  :  keld^  a  plea  of  the  pendeuoy  of  the  former  action 
was  a  plea  in  bar  and  not  in  abatement.  Felpel  v. 
Hernhour,  523. 

PLEDGOR  AND  PLEDGEE.  Where  it  pledgee 
of  fraudulently  issued  stock  has  established  his  claim 
for  indemnity  against  the  corporation  and  has  re- 
ceived in  settlement  genuine  stock,  the  pledgor  of  the 
stock  who  has  never  advanced  money  thereon  or  parted 
with  anythiug  on  the  faith  of  the  certificate,  has  no 
equity  to  redeem  the  genuine  stock  on  repayment  of 
■the  advances  made  to  him  with  interest.  Kisterbock*s 
Appeal,  446.  ' 

A  pledge  of  fraudulently  issued  stock  is  only  a 
pledge  of  a  claim  to  be  indemnified  for  the  fraudulent 
acts  of  the  officers  of  the  company  by  which  sucli 
stock  purports  to  have  been  issued.     Id. 

POWERS.  Where  a  power  is  complete  and  its 
exercise  is  postponed  until  the  happening  of  a  certain 
contingency  for  the  benefit  of  a  particular  person,  the 
power  may  be  exerci:<ed  before  the  happening  of  the 
contingency  if  the  said  person  consents.  Hamlin  v, 
Thomas,  4. 

Where  there  is  a  devise  of  realty  to  a  widow  for  life 
with  a  direction  that  after  her  death  tbe  executor 
shall  Bell  the  same  and  pay  the  proceeds  to  certain 
persons,  if  the  executor,  with  the  consent  of  the  widow 
and  without  an  order  of  Court,  sell  a  part  of  the  realty 
in  her  lifetime  for  the  payment  of  the  decedent's 
debts,  the  purchaser  will  take  a  good  title.     Id. 

Tlie  widow's  consent  in  such  case  may  be  by  parol, 
and  is  effective  unless  obtained  by  fraud.     Id. 

A  will  contained  a  beqiest,  an  estate  in  trust,  for 
the  testatrix's  children,  they  to  receive  the  income, 
the  share  of  each  to  be  paid  to  his  issue  on  her  death, 
followed  by  a  provision,  that  the  income  of  the  share 
of  any  one  dying  without  issue  should  be  paid  to  the 
surviving  brothers  and  sisters  or  their  issue,  followed 
by  a  proviso  that  **  each  of  my  children"  should  have 
a  power  of  appointment  to  his  wife  durante  viduitate, 
and  a  power  of  appointment  amongst  children :  hetUt 
the  power  of  appointment  to  the  wife  was  not  con- 
fined to  those  children  who  should  die  without  issue, 
and  hence,  where  a  child  died  with  issue  living,  his 
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will  appointing  an  estate  to  bis  widow  durante  vidu" 
itafe  was  a  valid  execution  of  the  power.  (0.  C.) 
Mifflin's  Estate,  463. 

Where  a  will  provides  that  a  cestui  que  trust  may 
appoint  the  estate,  the  appointment  to  take  effect  after 
her  death,  and  the  corpns  of  the  trust  estate  is  set 
apart  upon  the  settlement  of  the  executor's  account, 
her  appointees  will  take  directly  upon  her  death  ;  it  is 
not  necessary  that  the  estate  pass  again  through  the 
hands  of  the  ezHsutors  of  the  original  testator.  (O. 
C. )     Ster'ing'B  Estate,  495. 

PRACTICB.  Assnmpsit  will  lie  between  partners 
where  the  partnership  is  in  a  single  and  finished  trans- 
action.    Rutz  p.  Dreibelbis,  67. 

Assumpsit  may  be  maintained  by  the  true  owner 
of  money  to  recover  the  sam^  from  a  bailee  of  the  one 
who  has  stolen  the  same,  althongh  such  bailee  has 
taken  the  money  without  knowledge  that  it  has  been 
stolen.     Hindmaroh  v.  Hoffman,  239. 

Assumpsit  and  not  covenant  is  the  correct  remedy 
for  a  breach  of  a  sealed  contract  modified  by  a  parol 
agreement.     Stoddard  r.  Emery,  666. 

An  appearance  will  not  cure  a  writ  made  returnable 
at  a  time  not  authorized  by  law.  Williamson  r.  Mc- 
Cormiek,  51. 

An  attachment  under  the  Act  of  March  17,  1869, 
must  be  made  returuable  on  the  first  return  day  after 
its  issue.     Id. 

While  an  aflidavit  for  an  attachment  under  the  Act 
of  18G9  need  only  follow  the  terms  of  the  Act,  yet 
where  it  assumes  to  state  specific  acts  as  the  basis  of 
the  complaint  supporting  the  attachment  it  must  state 
the  case  with  reasonable  particularity  and  clearness. 
(C.  P.)     Wright  V.  Ewen,  Kerlin  &  Co.,  111. 

Sufficiency  of  affidavit  to  hold  to  bail.  See  Trkb- 
PASs.     (C.  P.)     Tucker  r.  Hough,  91. 

Sufficiency  of  affidavit  under  attachment  Act  of 
1869.  See  Attachmekt.  (C.  P.)  Wright  v.  Ewen, 
Kerlin  &  Co.,  111. 

Where  the  plaintiff's  affidavit  In  foreign  attachment 
is  insufficient  it  is  not  amendable.  (C.  P.)  Shnmway 
r.  Webster,  3=^6. 

The  Act  of  May  10, 1889  (foreign  attachment),  applies 
to  actions  pending  at  the  time  of  the  passage  of  the 
Act.  See  Foreign  Attachmbkt.  (C.  P.)  Lane  &  Co. 
V.  White  &  Co.,  380. 

'  Where  the  sole  objection  to  an  amendment  Is  that  it 
will  deprive  the  defendant  of  a  defence  under  the 
Statute  of  Limitations,  the  amendment  should  be  al- 
lowed and  the  defendant  be  left  to  his  prayer  for  in- 
structions as  to  its  effect  upon  bis  rights  under  the 
Statute  of  Limitations,  after  the  evidence  has  closed. 
Railroad  Extension  Co.  r.  Seiple,  563. 

Where  a  party  has  accepted  service  of  notice  of  in- 
tention to  file  the  report  of  a  referee  under  the  Act  of 
May  14,  1874,  upon  a  day  certain,  it  is  immaterial 
that  such  notice  was  not  given  by  the  prothonotary  as 
required  by  the  Act.     Allison  v,  Gilton,  342. 

There  is  no  absolute  rule  that  a  party  offering  a 
writing  in  evidence  can  be  required  to  make  a  formal 
statement  of  the  purpose  of  the  offer ;  such  statement 
may  be  called  for,  but  how  it  is  to  be  made,  and  with 
what  particularity  of  detail,  are  matters  within  the 
discretion  of  the  Judge  trying  the  case.  Myers  v, 
Kingston  Co^l  Co.,  223. 

In  cases  of  surprise,  occasioned  by  reference  in  the 
speech  of  counsel  to  matters  judicially  noticed,  where 
the  new  view  or  matter  may  lead  to  substantial  injus< 
tice,  and  is  snch  as  could  not  reasonably  have  been 
foreseen,  the  only  relief  which  can  be  afforded  is  by 
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giving  an  opportunity  to  reply  or  by  granting  a  new 

trial.     Wilson  p.  Van  Leer,  289. 

Where  a  statement  improperly  joined  a  count  for 
personal  injury  done  to  the  plaintiff,  with  a  count 
for  the  death  of  his  child,  caused  by  the  same  accident, 
but  at  the  trial  the  evidence  as  to  the  child  was  ez- 
claded,  and  the  jury  was  instructed  that  it  was  to  try 
only  the  case  arising  from  the  personal  injuries  to  the 
plaintiff,  judgment  will  not  be  arrested  after  verdict. 
(C.  P.)     Specht  V.  Penna.  R.  R.  Co.,  317. 

Where  a  Judge  conceives  it  to  be  his  duty  to  give  a 
binding  charge,  the  better  practice  is  to  decline  to  an-, 
swer  points  in  detail.    Myers  v.  Kingston  Coal  Co.,  223 

A  jury  should  not  be  permitted  to  take  out  with  it 
an  affidavit  which  has  been  given  in  evidence.  Schuy- 
kill  River  East  Side  R.  R.  Co.  r.  Stocker,  455. 

Where  the  jury  has  been  properly  instructed,  and 
has  disregarded  the  instructions,  the  remedy  is  not 
a  writ  of  error  but  an  application  to  set  aside  the  ver- 
dict.    Reading  &  Pottsville  R.  R.  r.  Balthaser,  9. 

It  is  bad  practice  to  enter  a  judgment  non  obstante 
veredicto  while  a  motion  or  rule  for  a  new  trial  Is  undis- 
posed of.     Freiler  r.  Kear,  195. 

Where  two  personal  actions  are  instituted  for  the 
same  cause,  a  judgment  in  one  extinguishes  the  right 
to  recover  in  the  other.     Miller  p.  Rohrer,  278. 

Where  an  attachment  under  the  Act  of  18<^9  is  issued 
after  a  personal  action  has  been  begun  against  the 
same  defendant  for  the  same  cause  of  action,  and  is 
still  pending,  but  before  judgment  is  obtained  in  the 
attachment  proceeding  judgment  is  obtained  in  the 
first  brought  action,  the  judgment  therein  will  bar  a 
recovery  in  the  attachment  proceedings.     Id. 

A  claim  for  wages  under  $100  is  within  the  rale  of 
the  Act  of  March  20,  1810,  requiring  claims  under 
$100  to  be  Set  off  in  actions  before  a  justice.  See 
Sbt-off.     Felpel  v.  Hershour,  523. 

Where  the  rights  of  an  intervenor  in  an  attachment 
execution  sufficiently  appear  by  the  answers  to  the  in- 
terrogatories and  evidence  they  will  be  protected, 
although  the  intervener  have  filed  no  plea  and  the 
case  has  gone  to  trial  simply  on  the  garnishee's  plea 
of  nulla  bona.     First  National  Bank  r.  Ladd,  340. 

A  life  estate  may  be  sold  under  a  mo<tgage  given  by 
the  life  tenant  without  the  notice  and  leave  required 
by  the  Act  of  1849.  See  Lipb  Estate.  Datesman's  Ap- 
peals, 353. 

A  capias  ad  satisfaciendum  may  be  Issued  upon  a 
judgment  against  a  trustee  for  trust  money  in  his 
bands.     Harris  v,  Sheldon,  370. 

An  order  refusing  a  liquor  license  may  be  revoked 
and  a  license  granted,  although  more  than  a  term  has 
elapsed  since  the  entry  of  the  order  of  refusal.  (Q.  S.) 
In  re  Hamilton's  Application,  303. 

Proceedings  to  charge  real  estate  of  a  decedent  in 
the  hands  of  his  widow  and  heirs,  must  be  begun 
within  ten  years  after  his  death,  or  any  judgment  de 
terris  obtained  upon  them  will  be  stricken  off.  Allen 
V,  Krips,  248. 

Persons  liable  as  general  partners  under  the  pro- 
visions of  the  Partnership  Association  Limited  Act 
may  be  proceeded  against  in  assumpsit.  Vanhorn, 
Griffin  &  Co.  v,  Corcoran,  249. 

A  Court  may  recommit  a  report  to  a  referee  under 
the  Act  of  June  22, 1871  (Referees  in  Luzerne  Conntj), 
to  take  further  testimony  on  a  disputed  fact,  which 
he  has  reported  impossible  of  determination.  Shiffer 
V,  Broadhead,  44. 

Practice  tinder  the  Act  of  1887.  Where  in 
an  action  on  a  promissory  note  to' which  the  defence 
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of  frand  in  obtaiuing  the  same  is  set  up,  the  statement 
merely  alleges  a  transfer  of  the  note  to  the  plaintiff 
withoat  giving  the  date  of  the  transfer  or  the  con- 
sideration therefor,  the  plaintiff  is  not  entitled  to  sum- 
mary judgment.     Gere  v.  Uiigf^r,  7. 

Where  the  statement  does  not  set  np  a  case  which 
won  Id  prima  facie  meet  the  derence  set  np  by  the  affi- 
davit, the  case  shonld  not  be  sent  to  trial.     Id. 

Tlie  Act  of  May  25,  1887,  prescribes  a  new  method 
for  taking  Jndgment  for  want  of  affidavit  of  defence, 
which  supersedes  all  others.     Marlin  v.  Waters,  129. 

If  the  plaintiff  desires  to  take  jndgment  on  the  re- 
tnrn-day  he  mnst  serve  a  copy  of  his  statement ;  if, 
however,  he  chooses  to  wait  until  the  defendant  is  in 
court,  he  need  only  file  his  statement  and  give  notice 
thereof  to  the  defendant.     Id. 

Praotibe  in  Supreme  Court.  Setting  forth  a 
question  put  to  a  witness,  the  allowance  of  which  was 
excepted  to,  without  setting  forth  also  the  answer,  is 
not  a  good  assignment  of  error  under  Rule  XXIV. 
Battles  V.  Sliney,  71. 

Where  on  the  trial  of  a  case  the  Judge  has  refused 
a  poiut  based  on  the  finding  by  the  jury  of  certain 
facts,  and  does  not  give  reasons  for  his  refusal,  the 
Supreme  Conrt  will  assume  that  the  point  was  refused 
because  the  Judge  regarded  it  as  an  incorrect  statement 
of  the  law,  and  not  because  there  is  no  evidence  to 
support  the  finding  of  fact.     Short  v.  Messenger.    244. 

Where  the  Supreme  Court,  in  an  opinion  reversing 
a  judgment  and  awarding  a  new  venire,  makes  a  mis- 
take owing  to  a  misstatement  of  date  in  the  paper- 
book,  and  the  Court  below  refuses  to  correct  the  error, 
and  follows  the  opinion  of  the  Supreme  Court,  that 
Court  will,  on  a  second  writ  of  error,  reverse  and  send 
the  case  back  for  trial  or  deoision  more  in  acoordauoe 
with  the  real  facts.    Blymyer  v,  Colvin,  315. 

A  certiorari  to  the  action  of  a  Court  in  refusing  to 
quash  a  warrant  of  arrest  issued  under  the  act  of  July 
12, 1842,  brings  up  the  record  only,  and  proceedings 
subsequent  to  the  issue  of  the  warrant  form  no  part 
thereof.     Cooper  v.  Hart  &  Co.,  358. 

The  Commonwealth  is  not  estopped  from  the  prose- 
cution of  an  appeal  from  a  refusal  to  allow  interest  on 
the  amount  due  for  collateral  inheritance  tax,  by  a 
receipt  by  the  regist«tr  uf  the  tax  without  interest. 
,  See  CoLLATBBAL  Imbbritascb  Tax.  Commonwealth's 
Appeal,  473. 

An  assignment  of  error  should  embody  that  .part 
of  the  bill  of  exceptions  upon  which  it  is  founded  ;  if 
an  assignment  of  error  in  the  admission  or  rejection 
of  evidence  contain  neither  the  offer,  the  objection, 
nor  the  ruling  of  the  Court  below  it  is  irregular  and 
may  be  disregarded.     Warfel  v.  Knott,  513. 

An  exception  to  the  admission  of  evidence  not 
taken  at  the  time  it  is  offered  cannot  be  taken  before 
the  Supreme  Court.     Id. 

Where  a  binding  charge  has  been  given  upon  un- 
contradicted evidence,  and  the  party  against  whom 
the  charge  was  given  did  not  at  the  trial  ask  that  the 
credibility  of  the  evidence  should  be  submitted  to  the 
jury,  such  non-submission  cannot  be  successfully 
assigned  as  error.  New  Era  Life  Association  v,  Weigle, 
651. 

PRINCIPAL  AND  AGBNT.  A  principal  is 
bound  by  misstatements  of  his  agent  made  within 
the  scope  of  bis  authority,  and  as  to  third  persons  af- 
fei  ted  by  his  acts  or  words  the  apparent  scope  of  his 
authority  governs.    Qriswold  v.  Gebbie,  72. 

An  agent  to  engage  a  real  estate  broker  to  tell  a 
eonntry-seat  is  authorized  to  give  the  broker  a  de- 
scription thereof,  inolnding  acreage.    Id. 


PRINCIPAL  AND  AGmXT— Continued. 

A  person  charged  by  the  purchaser  of  timber  with 
the  removal  thereof,  is  such  an  agent  that  notice  to 
him  with  reference  to  the  removal  of  such  timber  is 
notice  to  the  purchaser.     Short  t;.  Messenger,  244. 

One  who  takes  the  benefit  of  a  contract  made  by 
one  calling  himself  his  agent  cannot  repudiate  the 
authority  of  the  agent  in  an  action  upon  the  contract. 
Siemens  Regenerative  Qas  Lamp  Co.  v.  Horstmann  & 
Sons,  396. 

An  agent  for  a  gas  lamp  company  made  a  written 
offer  on  the  company*s  letter  head  that  if  the  plain- 
tiff would  buy  certain  lamps  he  would  buy  them 
baok  at  half  price,  ami  signed  the  offer  as  **  general 
agent  ;**  the  offer  was  accepted  and  the  lamps  de- 
livered to  plaintiff;  the  manager  of  the  company  after- 
wards wrote  for  permission,  on  behalf  of  the  company, 
to  inspect  the  lamps  from  time  to  time ;  it  was  also 
shown  that  up  to  within  a  month  of  the  proposal  thd 
agent  was  practically  the  representative  of  the  com- 
pany, and  that  no  notice  of  his  withdrawal  from  that 
position  had  been  given  to  the  public  :  heid^  there  was 
sufficient  evidence  of  the  authority  of  the  agent  to 
make  the  contract  to  go  the  jury.     Id. 

A  volunteer  cannot  claim  exemption  from  the  legal 
consequence  of  a  fraud  committed  for  his  benefit  by 
his  agent.     Brooks  v.  First  Presbyterian  Church,  508. 

An  agent  who  neglects  to  obey  the  instructions  of 
his  principal  is  liable  for  any  loss  occurring  to  the 
latter  through  such  neglect.  Kraber's  Exr's  t;.  Union 
Insurance  Co.,  547. 

Where  an  order  to  an  agent  is  plain  and  there  is  a 
reply  that  the  order  will  be  attended  to,  the  facts  that 
he  has,  on  former  occasions,  disobeyed  orders  and  that 
his  principal  has  forborne  holding  him  to  his  legal 
responsibility  for  disobedience  will  not  relieve  the 
agent  from  accountability  for  neglect  or  disobedience 
to  the  order  in  question.     Id. 

PROFBRT.  See  Plbadiho.  Provident  Life  and 
Trust  Co.  r.  Loftus,  236. 

PR0MIS80RT  NOTE.  An  indorser  of  a 
promissory  note  who  signs  before  the  payee  of  the 
note  does  not  become  liable  to  him  either  as  indorser 
or  guarantor,  and  such  liability  will  not  be  added  by 
the  fact  that  the  indorser  has  likewise  written  his 
name  on  the  face  of  the  note  after  the  words  *' credit 
the  drawer.*'     Temple  r.  Baker,  1. 

An  irregular  indorsement  cannot  be  tamed  into  a 
guarantee  of  payment  of  the  note  by  parol  testimony, 
because  of  the  Statute  of  Frauds.     Id. 

The  words  **  credit  the  drawer"  upon  a  promissory 
note  are  merely  a  direction  ^o  all  persons  to  whom 
the  note  may  be  presented  to  treat  the  drawer  as 
owner,  notwithstanding  the  apparent  title  of  the  in- 
dorsee.    Id. 

Fraud  in  procuring  a  promissory  note  is  a  good  de- 
fence against  any  but  a  6ofia  fide  holder  for  value  be- 
fore notice,  and  where  such  fraud  is  set  up  the  burden 
is  on  the  plaintiff  to  show  that  he  is  such  holder. 
Qere  v.  Unger,  7. 

The  mere  allegation  that  a  fraudulently  procured 
note  was  delivered  to  plaintiff  in  payment  and  satis- 
faction of  an  old  debt  does  not  show  a  good  defence. 
Id. 

Where  the  allegation  is  that  a  note,  to  which  a  de- 
fence of  fraud  is  alleged,  was  "  by  delivery  transferred 
to  the  plaintiffs**  without  giving  the  date  of  transfer  or 
the  consideration  for  the  transfer,  the  plaintiff  is  not 
entitled  to  a  summary  judgment.    Id. 

A  promissory  note  which  bears  upon  Its  face  the 
statement  '*  this  note  is  given  for  advancements  and 
it  is  the  onderstauding  it  will  be  renewed  at  watnr- 


Digitized  by 


Google 


608 


INDEX. 


PROMISSORT  ffOTB— Continued, 
\ty**  is  not  negotiable,  and  an  indoraer  thereon  in  not 
liable  as  snoh  to  the  bolder.    Citixeus*  National  Bank 
V,  Piollet,  83. 

One  who  takes  a  promissory  note  with  knowledge 
of  its  frandalent  inception  cannot,  bj  showing  that  he 
is  the  assignee  of  a  bonajide  holder  for  value,  entitle 
himself  to  recover  thereupon  from  the  maker  whoite 
sifi^nature  has  I)een  obtained  by  fraud.  Bne  Boot  and 
Shoe  Co.  V.  Eichenlaub.  332. 

PUBLIC  MONET'S.  A  receiver  of  public 
money  who  has  given  bond  for  its  safe  keepinir  is  not 
discharfred  from  liability,  therefor  by  the  failure  of 
the  bank  in  which  he  has  deposited  said  money. 
Nason  v.  Directors  of  the  Poor  of  the  Coauty  of 
Erie.  60. 

PUBLIC  OFFICERS.  The  Legislature  which 
has  fixed  the  salary  of  a  public  officer,  cannot  repeal 
the  Act  fixing  his  salary  without  making  any  pro- 
vision therefor,  as  that  would  be  in  effect  an  expul- 
sion of  the  incumbent  from  office.   Reid  v.  Smoulter, 

QUA;RTBR  sessions,  it  is  error  for  the 
Quarter  Sessions  to  assume  jurisdiction  and  sustain 
exceptions  filed  therein  to  the  report  of  viewers,  while 
an  appeal  therefrom  is  pending  in  the  Common  Pleas. 
Jn  re  Widening  of  Che^tunt  Street,  418. 

QUESTIONS  OF  LAW  AND  FACT.  What 
is  reuHonable  time  within  which  to  give  a  notice  re- 
quired by  a  policy  of  insurance  is  a  question  for  the 
jury  unless  the  delay  be  so  great  that  the  Court  may 
rule  it  as  matter  of  law.  Peoples'  Mutual  Accident 
Association  v.  Smith,  33. 

The  construction  of  a  written  correspondence  where 
the  letters  are  not  ambiguous  is  for  the  Court. 
Kraber's  Ex*r8  r.  Union  Ins.  Co.,  647. 

The  interpretation  of  a  paper  in  which  there  is  no 
ambiguity  is  a  matter  of  law  for  the  Court.  Shaefer 
v.  Sen^eman,  208. 

C.  executed  the  following  obligation  under  seal : 
"Nazareth,  March  29,  lb75.  Six  months  after  the 
date  when  B.  loses  his  situation  as  teacher  at  N. 
Hall,  I  promise  to  pay  said  K.  the  sum  of  $3000.  .  .  . 
Provided  that  said  E.  loses  the  said  situation  at 
any  time  after  the  date  of  this  note  and  previous  to 
the  date  of  my  second  mamage.  In  the  event  of 
the  decease  of  my  daughter  J.  [K.'a  wife]  before  the 
said  E.  loses  said  situation  the  note  shall  be  null 
and  void."  It  appeared  tliat  when  the  obligation  was 
given  E.'s  wife  lived  with  C,  who  contemplated  a 
second  marriage,  and  E.  had  accepted  a  more  lucrative 
position  in  another  town  ;  and  that  the  consideration 
of  the  obligation  was  K.'s  agreement  to  continue  to 
live  with  C.  On  June  29,  1S76,  E.  resigned  his  posi- 
tion. On  July  11,  1876,  C.  remarried,  in  an  action 
on  the  obligation  :  Ae/c/,  that  the  decision  of  the  case 
was  lor  the  Court  as  matter  of  law  and  that  a  nonsuit 
was  properly  granted  on  the  ground  tliat  E.  had  not 
lost  his  position.     Id. 

Whether  a  barrier  between  a  pnblic  road  and  a 
railway  is  reasonably  net-essary  for  the  safety  of 
travellers  on  the  former  is  a  question  for  the  jury. 
Township  of  Plymouth  ».  Graver,  2-0. 

The  competency  of  a  witness  when  the  facts  upon 
which  the  competency  is  predicated  are  admitted  is  a 
matter  of  law  for  the  Court.   Wilson  v.  Van  Leer,  28^^. 

J.  and  W.  dissolved  partnership,  J.  with  M.  giving 
a  bond  to  indemnify  W.  against  the  payment  of  part- 
nership debts ;  J.  paid  all  the  firm  debts  except  the 
balance  of  a  judgment  confessed  by  himself  and  W. 
to  secure  the  payment  of.  the  price  of  a  foundry  used 
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tinu^d, 
in  the  business  of  J.  and  W.,  the  title  being  in  their 
names  as  individuale  ;  W.  paid  this  balance  and  pro- 
ceeded on  the  bond.  On  the  trial  he  gave  evidence  to 
show  that  the  debt  was  a  firm  debt:  held^  it  was  for 
the  jury  to  determine  whether  the  debt  were  or  were 
not  a  firm  debt.     Warriner  v.  Mitchell,  470. 

Whether  a  telegraph  company  by  habitually  recov- 
ering from  and  delivering  to  its  patrons  messag*  s  by 
Word  of  mouth,  has  in  a  given  caj^e  waived  the  right 
;  to  insist  upon  stipulations  printed  upon  its  bl^uks 
is  a  question  for  the  jury.  Western  Union  Tel.  Co.  p. 
Stevenson,  497. 

Whether  a  child  between  thirteen  and  fourteen  has 
sufficient  understanding  to  comprehend  and  guard 
against  a  risk  incident  to  his  employment  i^  ordi- 
narily a  question  for  the  jnry.  Strawbridge  &  Clothier 
V.  Bradford, 53b'. 

What  is  negligence  in  a  given  case,  which  does  not 
fall  within  a  fixed  standard,  as  where  the  measure  of 
duty  has  not  been  fixed  by  law,  is  a  question  for  the 
Jury.     Del.  Lsck.  &  West.  R.  R.  Co.  r.  Jones,  562. 

Whether  a  claim  is  barred  by  the  Statute  of  Limita- 
tions is  ordinarily  a  question  for  the  jury  under  proper 
instructions.     Railroad  Extension  Co.  v.  Seiple,  5 63. 

RAILROAD.  Slight  deflection  of  track  from 
course  permitted  by  ordinance,  not  shown  to  be 
noxious,  held  not  to  be  a  nuisance.  See  Ndvakcb. 
Commonwealth  v,  Wilkes-Barre,  Kingston  St.  Ry.  Co., 
280. 

In  an  action  against  railroad  company  for  the  erection 
of  an  embankment  on  the  street  upon  which  plaintiflf^a 
propt:'rty  abut^,  it  is  no  defence  to  show  that  the  rail- 
road company  fixed  its  grade  in  compliance  with  the 
ordinance  of  the  borough  council,  there  Iteing  no  evi- 
dence that  the  grade  of  the  street  was  fixed  by  ordi- 
nance, and  the  railroad  not  conforming  with  the  actual 
grade  of  the  street.  Railroad  Extension  Co.  v.  Duke, 
663. 

The  Act  of  April  17,  18B6,  limiting  the  time  within 
which  actions  may  be  brought  against  a  rail  toad  com- 
pany for  right  of  way,  etc.,  is  abrogated  by  Art.  III.  § 
21,  of  the  Constitution.  Railroad  Extension  Co.  r. 
Seiple,  5t)3. 

Under  the  provision  of  the  Act  of  March  27,  1843, 
supplementary  to  the  charter  of  the  Pennsylvania  R. 
R.  Co.,  "  that  if  said  railroad  company  shall  find  it 
necessary  to  change  the  site  of  any  portion  of  any 
turnpike  or  pnblic  road  they  shall  cause  the  same  to 
be  reiOnstructed,"  etc.,  the  question  of  necessity  is  to 
be  determined  in  the  first  instance  by  the  railroad  com- 
pany, ;«ubject  to  control  in  case  it  abuses  its  power. 
Pennsylvania  R.  R.  Co.*s  Appeal,  409. 

The  *'  necessity"  in  the  said  Act  does  not  mean  abso- 
lute necessity  ;  the  question  in  any  given  oa^e  is  what 
is  reasonably  practicable.     Id. 

When  a  railroad  has,  without  objection  from  the 
pnblic,  occupied  part  of  a  township  road  for  a  diagonal 
crossing  and  has  reconstructed  the  road,  carrying  it 
over  the  railroad,  obtaining  therefor  the  authority  of 
the  Quarter  Sessions,  the  township  supervisors,  after 
the  new  road  has  been  in  use  for  several  years,  cannot 
cut  down  the  enbankment  and  make  a  new  crossing 
at  grade  at  the  place  of  the  original  one.     Id. 

The  question  of  whether  the  railroad  company  can 
change  tlie  bed  of  a  road,  unless  it  occupy  the  same 
longitudinally,  not  decided.     Id. 

A  railroad  company  may  legally  issue  bonds  in 
order  by  the  sale  thereof  to  raise  money  to  pay  obliga- 
tions incurred  in  the  cosstraotion  of  its  roa4,  if  the 
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amonnt  is  not  in  excess  of  the  amount  permitted  to  be 
borrowed  by  the  company.  Appeal  of  the  Common- 
wealth, 530. 

RECORD.  Pjirchasers  and  lien  creditors,  dealing 
with  the  owners  of  land  ou  the  faith  of  an  individaal 
title  appearing  upon  record,  may  not  be  deprived  of 
their  rights  against  the  individual  interests  appearing 
on  the  record,  by  parol  proof  that  said  interests  were 
really  partnersl^p  interests;  but  snuh  rnle  does  not 
apply  between  the  partners  themselves.  Warriner  v. 
Mitchell,  470. 

REFBREE.  Under  the  Act  of  June  22,  1871 
(Referees  in  Luzerne  County),  the  Court  has  power  to 
recommit  the  report,  when  the  referee  reports  that  it 
is  impossible  to  determine  a  disputed  fact.  Shiffer  v, 
Broadhead,  44. 

No  one  not  actually  admitted  to  the  bar  of  the 
Supreme  Court  can  act  as  referee  under  the  Act  of  May 
14,  1874.     Campbell  v.  County  of  Fayette,  lOJ. 

A  submission  to  a  referee  under  the  Act  of  1 874  can- 
not be  validly  made  by  parties  acting  in  a  fiduciary 
capacity.     Id. 

Acceptance  of  service  of  notice  of  intention  to  file 
the  report  of  a  referree  under  the  Act  of  May  14, 1874, 
will  cure  the  absence  of  the  notice  by  prothoootary 
required  by  the  Act.     Allison  v,  Gilton,  342. 

RELEASE.  The  release  of  one  of  several  joint 
trespassers  is  the  release  of  all.  Seither  v.  Phila. 
Traction  Co.,  246. 

The  rule  is  not  altered  where  there  are  separate 
actions  against  different  trespassers  for  the  same  in- 
jury.    Id. 

REMAINDER.  A  devise  that  in  the  evi'nt  of 
the  decease  of  A.  and  of  B.,  his  wife,  while  his  widow, 
or,  in -the  event  ot  her  second  marriage,  a  portion  of  an 
estate  shall  be  given  to  the  children  of  A.  and  of  his  wife, 
living  at  the  time  of  the  death  of  A.  and  B.,  makes  a 
contingent  remainder  which  vests  only  in  those  of  the 
children  of  A.  and  B.  who  are  living  at  the  death  of  both 
or  at  the  time  of  the  marriage  of  B.  after  A.*s  death. 
Commonwealth  Title  Ins.  Co.*b  Appeal,  35. 

A  devise  or  bequest  to  such  children  or  such  child 
or  isdividuais  as  shall  attain  a  given  age,  or  shall  sua- 
tain  a  certain  character,  or  do  a  particular  act,  or  be 
living  at  a  certain  time,  without  any  distinct  gift  to 
the  whole  class  preceding  the  restrictive  description, 
so  that  the  uncertain  event  forms  part  of  the  descrip- 
tion of  the  devisee  or  legatee,  is  contingent  on  account 
of  the  person.     Id. 

A  devise  to  daughters  of  the  testator,  with  remainder, 
on  the  death  of  each  respectively,  '*  to  the  surviving 
brothers  and  sisters  and  the  lawful  issue  of  such  as 
may  be  dead,  ....  provided,  that  if  my  said  daugh- 
ters or  either  of  them  should  die  leaving  lawful  issue,'' 
the  said  issue  shall  take  the  shares  of  their  parents, 
gives  to  each  of  the  sisters  and  brothers  a  remainder 
in  the  share  of  each,  contingent  upon  the  death  of  such 
brother  or  sister  without  issue,  and  does  not  give  to 
each  one  who  survives  the  testator  a  vested  remainder, 
subject  to  divestiture  by  the  birth  of  issue  who  survive 
their  parent.     Woelpper's  Appeal,  233. 

A  bequest  of  personalty  to  a  daughter,  with  remain- 
der at  her  death  to  her  children  who  may  then  be  living 
or  their  issue,  and  in  default  of  any  child  or  issue  of 
any  child  then  to  the  surviving  children  of  the  tes- 
tator, is  as  to  the  surviving  children,  contingent  upon 
their  surviving  the  legatee  for  life.  Reiff 'a  Appeal, 
31 1>. 

REMAINDERMAN.  Where  the  fee  is  sold  by 
the  sherilf,  upon  a  mortgage  made  by  the  life  tenant 
and  remaiudermau,  the  former  may  be  paid  that  part 
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of  the  proceeds  which  represents  the  life  estate  and 
the  balance  of  the  fund  will  be  paid  to  the  remain- 
derman.    Datesmau's  Appeal,  353. 

A  remainderman  cannot  be  required  to  contribute 
to  improvements  and  repairs  made  \^ithout  his  assent 
by  the  life-tenant.     Id. 

REPLEVIN.  A.,  one  of  several  tenants  in  com- 
mon of  laud  subject  to  a  life  interest  of  his  mother, 
being  in  possession  of  the  whole-  tract,  sold  the  tim- 
ber thereon,  with  an  agreement  that  he  should  retain 
the  timber  as  security  for  the  price  ;  he  had  previously 
purchased  the  interest  of  his  co-tenants  in  the  timbef, 
and  his  mother  assented  to  the  sale :  held,  A.  could 
maintain  replevin  for  all  the  timber  against  one  who 
bought  the  timber  at  sherifl^ssale  under  an  executiou 
agaiust  A/s  vendee,  who  had  not  paid  A.  for  the  tim- 
ber.    Ferguson  v.  Rafi^erty,  525. 

RES  ADJUDICATA.  The  binding  effect  of  a 
decree  or  judgment,  which  is  relied  upon  to  show  that 
the  matter  l)efore  the  Court  is  res  cuijudicata,  depends 
upon  the  identity  of  the  rights  involved  in  the  former 
and  in  the  present  case  and  not  upon  ^the  evidence 
presented  or  the  arguments  used.  Myers  v.  Kingston 
Coal  Co.,  223. 

To  render  a  judgment  conclusive  in  a  subsequent 
action,  it  must  appear  to  have  rested  ou  the  same 
quesitions  that  are  sought  to  be  raised  in  the  second 
action.     Sheble  v.  Strong,  437. 

A  judgment  against  a  partnership  af<KOciation,  lim- 
ited, is  not  a  bar  to  an  action  against  the  individual 
members  for  the  same  debts,  where  it  is  sought  to 
hold  them  as  general  partners,  the  organisation  of  the 
association  being  alleged  to  be  defective  and  invalid, 
for  the  question  of  individual  liability  could  not  have 
been  raised  in  the  first  action.     Id. 

ROAD  LAW.  There  is  no  authority  under  the 
Act  of  May  14,  1874,  or  of  the  Act  of  June  13,  1836, 
to  appoint  reviewers  upon  the  qnesiion  of  damages 
alone.     County  of  Huntingdon  r.  Kauffmau,  97. 

Costs  of  such  review  cannot  be  placed  upon  the 
county.     Id. 

A  report  of  viewers  appointed  under  the  Act  of  June 
13,  1836,  to  vacate  parts  of  a  public  road,  that  the 
road  had  become  useless,  dangerous,  inconvenient 
and  burdensome  and  should  be  vacated,  and  that  the 
said  vacation  **  shall  take  effect  from  the  time  when  the 
Penna.  R.  R.  Co.  shall  have  completed,  ready  for  use, 
including  approaches  thereto,  an  overhead  bridge  over 
the  tracks  of  its  road,  on  B.  Street,"  is  not  a  con- 
ditional and,  therefore,  illegal  and  irregular  report. 
In  re  Roads  in  Londonderry  Township,  327. 

The  Act  of  June  33,  1836,  §  24,  providing  for  the 
change  or  supply  of  a  road,  or  of  any  part  of  it,  neces- 
sarily implies  an  interval  of  time  between  the  decree 
of  vacation  and  the  order  to  close  in  fact.     Id. 

Sections  1  and  2  of  the  Act  of  May  6,  1857,  empow- 
ering viewers  who  decide  in  favor  of  opening  or  widen- 
ing streets  in  any  city  of  the  first  class  to  pass  upon 
the  question  of  l>enefits  and  damages  are  constitu- 
tional ;  sections  3  and  4  providing  for  the  appoint- 
ment of  a  Master  and  prescribing  his  duties  in  road 
cases  in  cities  of  the  first  class  are  unconstitutional. 
See  CowsTiTUTioNAL  Law.  In  reRuan  St.,  460.  [A  re- 
argument  has  since  been  ordered  in  this  ease. — U.  B.] 

Property  owners  specially  benefited  by  the  vaca- 
tion of  a  street  may  be  assessed  for  the  damages  occa- 
sioned by  such  vacation,  and  such  assessment  may  be 
made  by  a  jury  appointed  for  the  purpose.  (C.  P.) 
In  re  Vacation  of  Howard  Street,  491,  520. 

An  appeal  lies  from  the  finding  of  damages  by  % 
jury  of  view  upou  the  vacation  of  a  street.    Id. 
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The  Act  of  April  13,  1854,  §  2,  providefi  that  sums 
awarded  for  road  datnageR  in  th  *  city  of  Lancaster, 
except  damages  for  the  removal,  or  injury  to  buildings, 
which  are  to  b^  separately  assessed  and  paid  out  of 
the  city  treasury,  shall  be  paid  by  the  county;  sec- 
tion 3  provides  that  the  county  commissioners  sliall 
open  an  account  with  the  city  of  sums  paid  by  the 
city,  for  any  opening  roads  and  erecting  and  repairing 
bridges  in  the  county,  and  of  the  amount  drawn  from 
the  county  treasury  for  opening  streets  and  alleys  in 
the  city,  '*  while  tlie  balance  on  said  account,  if  against 
the  city,  shall  be  payable  out  of  the  treasury  of  said 
county^  and  be  reimbursable  out  of  the  county  treasury 
only  when  the  balance  shall  be  in  favor  of  said  city." 

Held^  (1)  the  word  county  italicized  is  a  clerical 
mistake  for  city. 

(2)  That  the  primary  obligation  to*pay  damages  to  a 
land  owner  (except  for  injury  to  buildings)  is  upon 
the  county,  and  the  liability  of  the  city  to  the  county 
can  be  settled  only  in  a  proceeding  between  them. 
In  re  Opening  of  First  Street,  568 ;  In  re  Opening  of 
Broad  Street,  571. 

RULE  OF  COURT.  A  rnle  of  Court  (C.  P.  of 
Butler  Co.)  was  as  follows  :  '*  Defendant  shall  file  with 
his  plea  sworn  copies  of  any  instrument  of  writing, 
book  accounts,  specify  items  of  claims  and  any  mate- 
rial facts  upon  which  he  relies  for  his  defence  under 
oath  ;  and  file  his  affidavit  stating  what  amount  he 
verily  believes  he  is  entitled  tu  defalk  or  to  recover 
from  the  plaintiff  in  said  snit.*' 

The  plaintiflf  sued  to  recover  the  value  of  certain 
barrels  of  petroleum  ;  the  defendant  by  aflBdavit  ^et 
up  that  he  had  been  tricked  by  the  plaintiflf  into 
taking  a  lease  of  certain  oil  wells  from  him,  and  had 
been  put  to  great  expense  with  reference  thereto,  that 
in  consequence  the  plaintiff  gave  him  an  order  upon 
the  Oil  Hpe  Line  for  the  barrels  in  question  to  recom- 
pense him  for  his  loss.  No  writings  were  annexed  to 
the  afiSdavit.  On  the  trial  the  defendant  offered  to 
prove  the  oil  sued  for  was  received  by  him  on  an  order 
given  to  him  by  the  plaintiff  to  recompense  him  for 
money  laid  out  upon  the  property  and  wells ;  the 
Court  excluded  tli^  evidence  on  the  ground  that  the 
rule  of  Conrt  had  not  been  complied  with  :  held^  not 
to  be  error,  the  Supreme  Court  adopting  the  Common 
Pleas*  interpretation  of  its  own  rule.  Dill  v.  Knapp, 
258, 

SALE.  Where  A.,  owning  land,  sells  down  tim- 
ber thereon  to  B.,  retaining  the  title  thereto  until  B. 
shall  have  paid  the  price,  if  B.  abandons  the  contract 
A.  may  take  the  timber  the  subject  thereof ;  allowing 
the  timber  to  lie  and  rot  is  evidence  of  an  abandon- 
ment.    Short  V.  Messenger,  244. 

SETOFF.  Wnere  a  debtor  sends  to  his  creditor 
a  note,  which  he  requests  him  to  get  discounted  **  for 
UH,  and  give  us  at  our  expense  what  the  proceeds  will 
be,"  but  gives  no  further  directions  as  to  the  disposi- 
tion of  the  proceeds,  the  creditor,  having  had  the  note 
discounted  and  having  received  the  proceeds,  will 
not  be  held  to  have  received  them  in  a  fiduciary  ca- 
pacity and,  in  an  action  brought  by  the  debtor  to  re- 
cover them,  may  set  off  the  amount  due  by  the  debtor. 
(C.  P.)     Queen  City  Suspender  Co.  v.  Adamson.    397. 

The  Act  of  March  20,  1810,  re(]niring  claims  cogniz- 
able before  a  Justice  to  be  set  off  in  an  action  brought 
before  him,  and  providing  that  a  defendant  who  neglects 
or  refuses  to  so  set  off  his  claim  shall  be  barred  from 
recovering  the  same  in  any  after-suit,  covers  claims 
for  wages  for  manual  labor,  notwithstanding  the  priv- 
ileges given  such  claims  by  the  Acts  of  April  20,  1870, 
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May  14,  1874,  March   4,  1887,  and   March  22,  1877. 

Felpel  V.  Hershour,  523. 

In  equity  the  rule  that  a  plaintiff  cannot  use  a  set- 
off or  cross  demand  does  not  apply.  (C.  P.)  Citi- 
zens* Natural  Oas  Company  v.  Shenango  Natural  Gaa 
Co.,  573. 

SHERIFF.  It  is  a  trespa.ss  if  a  sheriff  levy  on 
goods  of  a  stranger,  or  disturb  his  right  of  possessioD 
thereof,  although  the  goods  be  not  actually  takeu. 
Dixon  V.  White  Sewing  Machine  Co.,  433. 

That  a  sheriff  may  change  his  levy  so  as  to  enlarge, 
restrict  or  abandon  it  is  unquestionable  ;  if  he  have 
levied  on  goods  as  the  defendants'  he  may,  on  claim 
by  another,  restrict  his  levy  to  the  interest  of  the  de- 
fendants therein.     Id. 

The  sheriff  may  alter  his  return  at  any  time  before 
it  is  actually  filed  in  Conrt.     Id. 

The  Court  cannot  dictate  a  return  to  a  sheriff,  it 
can  only  compel  him  to  make  a  return,  and  require 
that  it  be  in  form  appropriate  to  the  writ  and,  aa  mat- 
ter of  law,  sufficient.     Id. 

A  return  which  is  made  by  the  sheriff  after  action 
brought  against  him,  for  matters  with  regard  to  which 
the  return  is  made,  does  not  give  rise  to  the  presump- 
tion, to  which  it  is  ordinarily  entitled,  in  the  sheriff's 
favor.     Id. 

SHERIFF'S  SALE.  Where  a  property  which 
is  subject  to  a  mortgage  is  sold  by  the  sheriff,  and  the 
purchaser,  shortly  after  the  sale,  gives  to  the  mortgagor 
a  fresh  mortgage  for  the  same  amount  as  the  original 
one,  which  thereupon  is  satisfied  of  record,  it  is  not 
error  to  find  that  the  sale  was  subject  to  the  first 
mortgage.     Hohman's  Appeal,  242. 

Where  a  judgment  is  entered  subsequently  to  the 
conveyance  of  the  debtor's  land  and  the  land  is  sold 
upon  such  judgment,  the  title  of  the  purchaser  is  de- 
pendent upon  the  existence  of  fraud  in  the  convey- 
ance, and  the  sale  will  not  discharge  liens  exii^ting 
against  the  absolute  title.  Hiestand  v.  Williamson, 
511. 

A  notice  read  at  a  sheriff's  sale,  that  the  goods 
about  to  be  sold  are  the  prop  rty  of  the  claimant 
and  not  of  the  execution  debtor,  will  put  purchasers 
upon  inquiry  as  to  the  title,  although  the  notice  do 
not  state  the  exact  title  of  the  claimant.  Ferguson  v, 
Rafferty,  525. 

STOCK  Par  value  of  stock  means  the  amount 
paid  in  upon  the  stock.  Appeal  of  the  Lehigh  Ave- 
nue Railway  Co.,  530. 

STOPPAGE  IN  TRANSITU.  The  effect  of 
a  stoppage  in  transitu  is  to  restore  the  possession  of 
the  goods  stopped  to  the  vendor.  Pennsylvania  R.  R. 
Co.  V.  American  Oil  Works,  88. 

Where  goods  are  stopped  in  transitu^  the  carrier  has 
a  lien  upon  them  for  freight  and  charges  due  upon 
them,  but  no  lien  for  an  unpaid  balance  of  freight 
due  by  the  consignee  upon  prior  shipments  of  similar 
goods  by  the  same  vendor.     Id. 

STREETS.  The  cost  of  repairing  a  street  cannot 
be  assessed  by  the  mnnicii  ality  upon  the  abutting 
property  owners,  even  if  the  cost  of  the  original 
paving  were  paid  by  the  city  out  of  public  funds. 
City  of  William'*port  v.  Beck,  423. 

SUBROGATION.  A.  died  insolvent,  and  was 
short  in  hiH  accounts  as  cashier  to  B.,  State  treasurer, 
$42,500,  which  sum  B.  paid  into  the  State  trnasury. 
By  the  advice  of  B.,  who  offered,  if  needed,  to  advance 
money  for  margins,  A.'s  administrators  continued  a 
speculation  left  open  by  A.  ;  the  speculation  resulted 
in  a  profit  of  $9314.90,  which  A.'s  ad mini.st raters  paid 
over  to  B. ;  with  this  sum  they  were  surcharged :  heXdy 
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SUBROGATION—  Continued. 
that  they  should  be  held  sabrogated  to  B.'s  rights  and 
allowed  as  an  offset  against  the  snroharge  the  amount 
of  any  dividend  of  the  decedent's  estate  which  would 
be  due  to  B.  as  a  general  creditor  of  A.  Swing's 
Appeal,  105. 

An  executor  paying  the  default  of  his  co-executor, 
who  has  become  indolrent,  held  subrogated  to  the 
rights  of  the  testator's  estate  in  a  proceeding  to  dis- 
tribute the  insolvent's  estate.  See  ExBCirrott.  Miller's 
Appeal,  267. 

SURETT.  One  Who  mortgages  his  land  as  surety 
for  another's  debt  has  a  right .  to  demand  that  the 
mortgagee  shall  not  release  any  lien,  which  he  has 
upon  realty  of  the  principal  debtor,  so  as  to  divert 
money  which  would  otherwise  have  gone  in  satisfac- 
tion of  the  debt ;  and  in  case  of  a  diversion  of  an 
amount  which  would  have  paid  the  same,  the  surety's 
property  is  discharged  from  liability.  Kemmerer's 
Appeal,  169. 

SURPRISB.  See  Practigb.  Wilson  u.  Van 
Leer,  28^. 

SURVIVORS.  See  Wills.  (0.  C.)  Sterling's 
Estate,  4i)5. 

TAXATION.  A  telephone  company  of  Massa- 
chusetts, having  no  office,  agent  or  place  of  business  in 
Pennsylvania,  leased  to  certain  Pennsylvania  corpora- 
tions certain  telephones,  with  the  right  to  use  them,  the 
lessor  retaining  the  property  in  them.  The  rent  of 
each  telephone  was  to  be  paid  whether  the  instruments 
were  used  or  not.  All  the  contracts  and  the  pay- 
ments thereunder  were  made  in  Boston.  The  Penn- 
sylvania oorporatione  carried  on  the  active  business 
of  telephone  communication  within  the  State,  had 
and  owned  the  lines  of  wire  and  other  necessary  ap- 
paratus, maintained  their  offices  and  employed  and 
paid  their  own  offieers  and  agents.  Under  the  terms 
of  the  lease  the  foreign  corporation  reserved  a  certain 
control  over  the  telephones  and  might  under  certain 
circumstances  take  possession  of  and  operate  them : 
held,  the  capital  stock  of  the  company  was  not  liable 
to  the  tax,  imposed  by  Act  of  June  7,  1879,  §  2  (P.  L. 
112;,  upon  the  stock  of  corporations  **  doing  business" 
or  "  having  capital  employed"  in  this  Commonwealth. 
Ck>mmonwealth  v.  American  Bell  Telephone  Co.,  187- 

SembUf  that  if  the  company  should  take  possession 
of  and  operate  the  telephones,  the  capital  stock  would 
be  80  liable.     Id. 

Receipts  by  a  railroad  corporation  for  continuous 
transportation  of  freight  and  passengers  from  one 
point  within  the  State  to  another,  are  subject  to 
taxation  by  the  State,  although  in  the  course  of  the 
transit  the  freight  and  passengers  are  carried  out  of 
the  State  and  in  again.  Lehigh  Valley  R.  R.  Co.  v. 
The  Commonwealth,  189. 

The  Act  of  June  30,  1885,  which  relieves  from  taxa- 
tion the  capital  of  manufacturing  corporations,  relieves 
only  80  much  of  their  capital  as  is  employed  for 
manufacturing  purposes ;  if  such  a  company  have 
capital  which  it  employs  for  other  purposes,  the  com- 
pany is  taxable,  in  respect  to  such  capital,  although 
the  other  purposes  may  be  convenient  to  the  exercise 
of  the  manufacturing  business  of  the  company.  Com- 
monwealth's Appeal ;  Lackawanna  Iron  and  Coal  Co.'s 
Appeal,  191. 

A  corporation  which  is  authorized  to  manufacture, 
to  mine  coal,  to  quarry  and  to  mine  iron  is  taxable 
upon  all  its  capital,  except  that  which  represents  its 
manufacturing  bnsiness.     Id. 

A  manufacturing  corporation  does  not  forfeit  its 
right  to  the  exemption  from  taxation  of  its  capital 


TAXATION—  Continued, 

employed  in  manufacture,  by  the  fact  that  it  is,  alno, 
by  its  charter  authorized  to  carry  on  a  business  other 
than  that  of  manufacturing.     Id. 

Capital  invested  by  a  manufacturing  company  in 
dwelling-houses  for  its  employes  is  subject  to  taxation. 
Commonwealth  v,  Mahoning  Rolling  Mill  Co.,  194. 

Tlie  Commonwealth  cannot  levy  and  enforce  a  tax 
upon  real  estate  without  her  borders,  although  owned 
by  a  resident  of  the  State.  Appeal  of  the  Common- 
wealth, 273. 

The  Act  of  June  30,  1885,  §  20  (P.  L.  199),  which 
abolishes  "  the  taxes  laid  upon  manufacturing  corpora- 
tions under  the  revenue  laws  of  the  Commonwealth" 
does  not  exempt  the  real  estate  of  said  corporations 
from  taxation,  as  such,  under  the  Act  of  April  15, 1834. 
Appeal  of  the  .las.  H.  Hawes  Manuf.  Co.,  302. 

The  "  revenue  laws  of  the  Commonwealth"  re- 
ferred to  in  the  Act  of  June  30,  1885,  §  20,  are  those 
which  provide  revenue  for  State,  as  distinguished  from 
county,  borough,  school  and  township  purposes.      Id. 

The  buildings  owned  by  a  college  (which  falls 
within  the  definition  of  a  purely  public  charity), 
located  within  the  college  inclosnre  and  forming  part 
of  the  true  college,  and  occupied  by  the  professors  and 
the  gardener  of  the  college,  are  exempt  from  taxation. 
Northampton  County  u,  Lafayette  College,  521.       , 

The  fact  that  a  portion  of  the  annual  expense  or 

aiHinal  cost  of  a  college  is  met  by  tuition  fees  is  not 

enough  to  deprive  an  institution,  substantially  main- 

■  tained  by  chanty,  of  the  exemption  from  taxatioa 

I  given  by  the  Act  of  May  14, 1874  (P.  L.  158).     Id. 

TELEGRAPH  COMPANIES.  A  telegraph 
company  cannot  by  a  rule  or  regulation  exempt  itself 
from  liability  for  negligence,  but  it  may  prescribe 
reasonable  rules,  calculated  to  insure  accuracy  and 
diminish  loss  in  case  of  mistake,  and  declare  that  if 
these  rules  be  not  observed  an  injured  person  shall  be 
considered  in  default  and  precluded  tby  the  doctrine 
of  contributory  negligence.  Western  Union  Tel.  Co. 
V.  Stevenson,  497. 

Whether,  under  given  circumstances,  a  telegraph 
company  by  the  habitual  transmission  of  messages  de- 
livered to  its  operator  by  word  of  month  has  waived 
the  r:ght  to  insist  upon  the  stipulation  of  rules  printed 
upon  its  blanks  is  a  question  for  the  jury.     Id. 

TENANTS  IN  COMMON.  A  tenant  in  com- 
mon since  the  Act  of  May  4,  1869  (P.  L.  1251),  may 
bring  any  action  against  his  co-tenant  who  outs  and 
carries  off  timber  that  he  might  bring  against  a 
stranger;  but  the  measure  of  his  recovery  will  be  ' 
single  damages  only  and  not  treble  damages,  as 
against  a  stranger  under  the  Act  of  March  27,  1824. 
Bush  {7.  Gamble,  229. 

As  possession  is  the  only  unity  necessary  between 
tenants  in  common,  where  a  plaintiff  in  ejectment 
shows  title  only  to  an  undivided  portion  of  the  land 
and  recovers  accordingly,  he  will  be  held  a  tenant  in 
common  with  the  defendant,  although  the  latter  show 
no  title  to  any  of  the  land,  except  possession  when  the 
writ  was  served.     Id. 

TIMBER.  One  tenant  in  common  may  maintain 
trespass  against  his  co-tenant  for  cutting  or  removing 
timber  owned  in  common.     Bush  v.  Gamble,  229. 

In  such  a  case  the  measure  of  damages  is  the  single 
value  only  and  not  the  treble  value  which  is  recover- 
able against  a  stranger.     Id. 

TORTS.  There  is  no  contribution  enforceable 
amon^st  tortfeanors.     Beyer's  Appeal,  300. 

TOWNSHIP.  A  township  is  compellable  to  keep 
in  repair,  as  a  part  of  the  highway,  a  county  bridge 
within  its  borders,  unless  the  county,  within  which 
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is  the  bridge,  is  within  the  Act  of  April  13,  1843. 
Commissioners  of  Erie  County  «.  Commonwealth,  373. 

TRADE-MARKS.  While  a  geofiraphical  name 
may,  nnder  some  oircu instances,  be  used  as  a  trade- 
mark, yet  when  the  article  to  which  it  is  applied  is 
the  product  of  the  place  named,  the  term  cannot  be 
used  as  a  trade-mark  to  the  exolasion  of  owners  of  like 
products  of  the  same  place.  Laughman's  Appeal,  465. 

When  a  tract  of  coal  land,  which  does  not  present 
the  features,  extent  or  sharply  defined  boundaries  of 
what  is  ordinarily  known  as  an  independent  region,  and 
whose  right  to  be  called  a  separate  coal  basin  or  even 
sub-basin  is  doubtful,  has  received  distinct  geographi- 
cal recognition  from  the  public,  its  name,  when  ap- 
plied to  its  own  natural  products,  must  be  taken  in 
its  geographical  sense,  and  cannot  be  used  by  a  coal 
operator  to  the  exclusion  of  others  mining  ooal  in  the 
same  tract.     Id. 

Rule  rpplied  to  the  terra  "Sonman  Coal.**    Id. 

A  trade-mark  is  a  subject  of  assignment  at  least  to 
the  extent  that  unless  reserved  it  will  pass  with  an 
assignment  of  the  business  in  which  it  is  used.     Id. 

A  trade-name  of  any  natural  product  or  article  upon 
which  it  cannot  conveniently  be  placed,  though  not 
strictly  a  trade-mark,  is  a  species  of  property,  in  the 
use  of  which  the  owner  is  entitled  to  protection^  and 
may  be  assigned  in  the  same  manner  as  a  trade-mark. 
Id. 

TREASURER.  Treasurer  of  directors  of  poor. 
See  Directors  op  Poor.     Nason  v.  Directors,  60. 

TRESPASS.  A  defendant  being  sued  in  trespass 
for  entering  on  land  and  cutting  trees,  it  appeared 
that  some  of  the  trees  cut  were  those  which  he  had  a 
right  by  contract  to  cut  and  carry  away,  while  others 
he  had  no  right  to  cut:  held^  that  his  right  of  entry 
was  not  for  all  purposes,  and  did  not  prevent  hi>  be- 
coming a  trespaHser  as  to  the  illegal  act  of  cutting 
those  trees  which  were  not  covered  by  his  contract. 
Shiffer  r.  Broadhead,  44. 

Trespass  may  be  maintained  by  one  tenant  in  com- 
mon against  another  for  cutting  trees.  See  Tenant  in 
Common.     Bush  v.  Gamble,  229. 

The  release  of  one  joint  trespasser  discharges  the 
cause  of  action  against  all.  Seithei*  r.  Phila.  Traction 
Co.,  246. 

An  affidavit  that  the  defendant,  an  employ^  of  the 
plaintiff,  during  his  employment,  possessed  him- 
self of  certain  goods  of  the  plaintiff,  and  refused  to 
comply  with  the  plaintiff's  demand  for  their  return,  is 
not  sufficient  to  prevent  the  discharge  of  the  defend- 
ant on  common  bail.     (C.  P.)     Tucker  v.  Hough,  91. 

A.  brought  trespass  against  C.  for  taking  and  selling 
a  quantity  of  lumber  which  A.  alleged  was  part  of  a 
larger  lot  replevied  by  him  from  B.  ;  C.  denied  that 
the  lumber  was  part  of  said  lot,  and  contended  that  as 
A.  had  not  held  possession  of  the  lumber,  he  could  not 
maintain  trespass  :  heid,  that  if  the  evidence  showed 
that  the  lumber  belonged  to  A.  he  could  recover 
whether  the  lumber  were  part  of  that  replevied  by  him 
or  not.     Garey  v.  Woodward,  314. 

A  levy  by  the  sheriff  upon  goods  of  a  stranger  to  the 
ezeoution  is  a  trespass,  although  there  be  no  actual 
taking.     Dixon  v.  White  Sewing  Machine  Co.,  433. 

To  maintain  trespass  against  the  sheriff  for  an  illegal 
levy  upon  goods,  they  must  either  have  been  in  the 
actual  possession  of  the  plaintiff  or  he  must' have 
had  the  right  of  taking  i)OSses3ion  at  the  time  of  the 
levy.     Id. 

See  Joint  Trespass. 

TRESPASS  ON  THE  CASE.  Action  upon 
sustained.    See  Plbadino.    Short  v.  Messenger,  244. 


TRUST.  A  trust  **  to  hold  and  invest  the  princi- 
pal sum  ....  and  keep  the  same  invested  and  from 
time  to  time  as  the  interest  .  .  .  shall  be  received  to 
pay  over  to  my  son  M.  during  all  the  term  of  his  nat- 
ural life,**  and  after  my  death,  *'  to  pay  the  principal 
sum  ....  to  the  lawful  ....  children  of  said  M. 
share  and  share  alike  ;  any  deceased  child  leaving 
lawful  issue  such  issne  to  take**  per  stirpes,  "  and  in  the 
event  of  my  son  M.  dying  in  my  life  time  or  without 
leaving  any  such  lawful  child  ....  then  the  same 
to  be  paid  over  as  hereinafter  provided  in  case  of  a 
legatee  dying  in  my  lifetime**  is  an  active  trusU 
Watson *3  Appeal,  8 ft. 

The  cestui  que  trust  of  an  active  trust  is  not  within 
the  purview  of  the  Act  of  May  17,  1871,  and  cannot 
claim  to  have  the  corpus  of  the  estate  handed  over  to 
him  on  the  entry  of  security.     Id. 

Where  stock  of  a  corporation  is  held  in  trust  for  A.  for 
life,  a  stock  dividend  which  represents  profits  actual Ij 
made  by  the  corporation  must  be  ref^arded  as  income 
and  not  as  capital.    Phila.  Trust,  etc.  Co.*8  Appeal,  137. 

The  same  rule  Applies  to  a  scrip  dividend,  converti- 
ble into  stock  so  soon  as  the  company  shall  acquire 
power  to  increase  its  stock,  the  company  retaining 
meanwhile  the  profits  represented  by  the  scrip.     Id. 

A  bequest  to  a  married  woman  for  her  sole  and  sep- 
arate use  creates  a  trust  during  coverture  and  renders 
a  trustee  necessary.     (0.  C.)     Bond*8  Estate,  176. 

An  order  of  the  Orphans*  Court,  directing  the  sale  of 
a  decedent*8  realty  for  the  payment  of  his  debts,  does 
not  have  the  effect  of  imposing  a  trust  on  such  realty 
for  the  payment  of  subsisting  debts.  Williamson's 
Appeal,  337. 

TRUSTEE.  A  trustee  cannot  agree  to  the  sub- 
mission of  a  cause  to  a  referee  under  the  Act  of  May  14, 
1874.     Campbell  v.  County  of  Fayette,  107. 

A  life-tenant  who  takes  possession  of  an  estate  on 
giving  security,  under  the  Act  of  February  24, 1834,  is 
not  a  trustee  and,  on  his  death,  the  whole  of  the  corpus 
of  the  estate  must  be  paid  over  by  his  representatives 
without  any  deduction  for  commissions  or  expenses. 
Reiff*s  Appeal,  316. 

When  a  judgment  is  entered  against  a  trustee  for 
trust  moneys  in  his  hands,  a  ca.  sa.  may  be  issued 
against  him.     Harris  v,  Sheldon,  370. 

A  trustee  who  has  been  surcharged  with  the  princi- 
pal of  a  ground-rent,  whose  title  is  in  his  cestui  que  trust, 
is  entitled  to  a  conveyance  of  the  ground-rent.  Harris's 
Appeal,  370. 

USURY'.  A  satisfaction  of  a  judgment  will  not  be 
stricken  off  merely  to  enable  the  defence  of  usury  to 
be  set  up  where  the  satisfaction  has  not  been  the  result 
of  accident,  mistake  or  in  furtherance  of  a  design  to 
bar  the  defence 'of  usury.     Read's  Appeals,  76. 

A.  gave  a  judgment  note  for  $5000  to  B.,  which  note 
was  entered  September  24,  1879,  and  agreed  to  pay  a 
bonus  of  $300  ;  for  this  $300  he  gave  a  judgment  note 
payable  in  three  instalments ;  on  December  Id,  1879, 
after  the  payment  of  the  first  instalment,  he  gave  a 
mortgage  for  $5000  in  satisfaction  of  the  judgment; 
afterwards  the  r«fst  of  the  bonus  was  paid  :  held,  that 
the  whole  of  the  usurious  bonus  could  be  set  up  as  a  de- 
fence pro  tanto  to  the  mortgage.  Blymyer  v.  Colvin,  315. 

VOLUNTEER.  See  Fraud.  Brooks  v.  First 
Presbyterian  Church,  508. 

"WAGES.  A  claim  for  wages  for  manual  labor  is 
within  the  Act  of  March  20,  li<10,  requiring  claims 
under  $100  to  be  set  off  by  the  defendant  in  an  action 
before  a  j  ustice.    See  Sbt-off.   Felpel  v.  Hershoor,  523. 
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"WAIVER.  A  telegraph  company  printed  upon 
its  blanks  regnlations  limiting  its  liability  ;  in  an  oil 
exchange,  business  reqairing  such  rapid  action  was 
transacted  that  messages  were  babitnally  delivered  to 
and  received  from  the  telegraph  operator  by  word  of 
mouth  :  keldf  it  was  a  question  for  the  jury  whether 
by  dispensing  with  the  use  of  blanks  the  company  did 
not  intend  to  relieve  its  patrons  from  the  stipulation 
printed  thereon.  Western  Union  Tel.  Co.  v.  Steven- 
son, 497. 

The  right  of  an  insurance  company  to  set  np  as  a 
defence  on  the  trial  the  fact  that  the  action  has  not 
been  brought,  until  after  the  expiration  of  the  time 
limited  in  the  policy  for  the  bringing  of  an  action 
upon  it,  is  not  waived  by  an  omission  to  set  up  the  de- 
fence in  the  affidavit  of  defence  and  an  offer  of  settle- 
ment, made  at  a  time  when  the  case  is  on  for  trial. 
National  Ins.  Co.  v.  Brown,  518. 

WARRANT  OF  ARREST.  An  affidavit 
which  avers  that  the  defendant  purchased  iron  of  the 
plaintiffs,  agreeing  that  the  same  should  be  shipped  to 
plaintiffs'  agent,  in  care  of  the  defendant,  to  remain  in 
possession  of  such  agent  until  paid  for,  and  that  the 
defendant,  in  violation  of  the  agreement  and  in  fraud 
of  plaintiffs'  right,  took  possession  of  the  iron  so  shipped 
without  paying  therefor,  is  not  sufficient  to  sustain  a 
warrant  of  arrest  under  the  Act  of  July  12, 1842 ;  the 
facts  set  out  show  a  fraudulent  breach  of  contract 
not  the  fraudulent  incurring  of  a  debt.  Cooper  v. 
Hart  k  Co.,  358. 

WATER.  A  municipality  which  furnishes  water 
to  its  citizens  may  refuse  a  permit  for  the  use  thereof 
until  the  expense  of  laying  the  water-pipe  in  front  of 
the  premises,  for  which  the  permit  is  sought,  is  paid. 
(C.  P.)    Commonwealth  ex  rel.  Taylor  o.  Wagner,  171. 

WIDOW.  A  widow  cannot  bring  an  action  in 
Pennsylvania  for  negligence  causing  the  death  of  her 
husband  in  New  Jersey,  the  personal  representative 
of  the  decedent  being  the  only  person  authorized  by 
the  law  of  New  Jersey  to  bring  such  action.  Usher  v. 
West  Jersey  Railroad  Co.,  57. 

A  widow,  who  has  for  a  considerable  time  before  hei 
husband's  death  lived  apart  from  him,  is  not  entitled 
to  the  $300  exemption  under  the  Act  of  April  14, 1851, 
where  the  cause  for  her  leaving  her  husband  has  not 
been  such  as  would  entitle  her  to  a  divorce.  Nye's 
Appeal,  121. 

A  widow  who  elects  to  take  against  the  will  of  her 
husband,  who  dies  leaving  no  children,  born  to  him, 
but  leaving  an  adopted  child,  will  take  but  one-third 
of  the  decedent's  estate.  (0.  C.)  Rowan's  Estate, 
158. 

Effect  of  widow's  election  to  take  against  the  will, 
upon  pecuniary  and  residuary  legatees.  See  Lboacibs. 
(O.  C.)     Vance's  Estate,  172. 

WILLS.  A  paper  conveying  land,  in  consideration 
of  the  residence  of  the  grantor  thereon  and  his  sup- 
I)ort  during  life  by  the  grantee,  which  provides  for  the 
immediate  possession  of  the  land  by  the  grantee,  is 
not  a  will.     Dreisbach  v.  8erfa8s,  23. 

A  will  made  a  bequest  to  E.  for  life  with  remainder, 
after  E.'s  death,  to  I.,  and  if  he  shall  then  be  dead 
"  his  children  shall  have  the  same  to  be  equally 
divided  among  them  the  same  as  if  it  came  from  their 
father."  I.  outlived  E.  but  died  before  the  testator : 
held,  the  devise  over  to  the  children  could  not  take 
effect,  but  the  estate  being  vested  in  I.  it  went  under 
the  Act  of  1844  to  his  issue  per  stirpes.  (0.  C.)  Mc- 
GlathHry's  Estate,  55. 

A  legacy  of  **  the  annual  net  sum  of  $1200"  shows 
an  intent  that  the  legatee  should  take  the  annuity 
discharged  of  the  collateral  inheritance  tax,  and  im- 
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poses  the  payment  of  the  tax  on  the  corpus  of  the 

testator's  estate.     (0.  C.)     Bispiiam's  Estate,  79. 

An  heir  is  not  to  be  disinherited  except  by  plain 
words  or  necessary  implication.     Howe's  Appeal,  133. 

A  will  providing  that  "  all  my  property,  consisting 
of  bonds  and  mortgages,  ground-rents,  stocks  and 
personal  effects  in  the  State  of  Pennsylvania,"  be  sold 
and  divided  amongst  certain  persons,  will  not  pass 
real  estate  situated  in  Pennsylvania,  owned  by  the 
testator,  of  which  no  mention  is  made  in  the  will.  Id. 

A  devise  to  A.  and  B.  "in  common,  .....  to  be 
enjoyed  by  the  said  A.  and  B.  during  life,  and  im- 
mediately after  their  decease  the  same  shall  descend 
to  their  children  in  equal  shares,  or  their  heirs,  yet  so 
that  the  children  of  each  only  divide  the  share  that 
belonged  to  their  father,''  gives  to  A.  and  B.  a  life 
estate  only,  with  remainder  to  the  children,  although 
A.  and  B.  had  no  children  when  the  will  was  made  or 
when  the  testator  died.     Keim's  Appeal,  135. 

Where  the  evidence  presented  to  the  Orphans' 
Court  on  an  application  for  an  issue  demsavit  vel  non 
is  such  that  the  Court  would  not  feel  constrained  to 
set  aside  the  verdict  should  it  be  against  the  validity 
of  the  will,  an  issue  should  be  directed.  (0.  C.)  Pal- 
mer's Estate,  159. 

An  issue  to  test  the  validity  of  a  will  will  be  granted 
only  where  there  is  evidence  upon  which  a  verdict 
against  the  will  would  be  sustained.  (O.  C.)  Hum- 
phries's  Estate,  144. 

To  invalidate  a  will  on  the  ground  of  undue  influ- 
ence, as  fraud  or  restraint,  the  influence  must  be 
shown  to  have  been  operative  at  the  time  of  making 
the  will.     Id. 

A.  married  B.,  both  believing  B.  to  have  been  divorced 
from  C,  and  lived  as  man  and  wife  thirty  years;  C. 
reappeared,  and  it  appeared  that  a  divorce  had  not 
been  obtained  from  him ;  A.  then  made  his  will  in 
favor  of  B. :  held,  the  circumstances  were  notsucli  as  to 
raise  per  se  the  presumption  of  undue  influence.     Id. 

A  bequest  to  a  married  woman,  for  her  sole  and 
separate  use,  creates  a  trust  during  coverture.  (0.  C.) 
Bond's  Estate,  176. 

A  will  gave  a  life  estate  to  the  testator's  wife,  C, 
and  continued,  that  after  her  death  the  property 
**  should  descend  to  the  children  issued  from  my  mar- 
riage with  said  C,  and  if  she  should  survive  them,  or 
any  of  them,  it  is  further  my  intention  .  .  .  that  the 
same  should  after  her  death,  and  after  the  death  of 
my  children  by  her  without  any  heir,  revert  to  the 
male  children  issued  from  my  first  marriage."  C.  died 
before  the  t«'.stator  ;  after  her  death,  he  made  a  codicil, 
confirming  to  his  daughter  L.,  C.'s  only  child,  **such 
parts  of  my  estate  as  I  have  by  said  will  .  .  .  dis- 
posed of  in  favor  of  my  wife,  C,  to  revert  after  her 
death  to  her  children,  if  any"  :  held,  (a)  the  will  gave 
a  life  estate  to  C,  with  remainder  to  L.  id  fee,  with  a 
contingent  remainder  to  the  male  children,  -if  L. 
should  die  before  C.  and  without  issue ;  (6)  that  the 
codicil  did  not  cut  down  L.'s  estate  to  a  life  interest  in 
the  event  of  her  death  without  children,  but  even  if 
the  words,  **  without  any  heirs"  should  be  construed 
^  without  issue,"  she  would  still  take  an  estate  tail ; 
(c)  that  the  male  children  had  a  remainder  contin- 
gent upon  L.  dying  without  issue,  leaving  C.  her  sur- 
viving.    Homet  V,  Bacon,  214. 

Where  a  will  contains  pecuniary  legacies  and  spe- 
cific devises  of  all  the  testator's  realty  and,  also,  a 
residuary  clause,  which  in  terms  blends  realty  and 
personalty,  the  pecuniary  legacies  are  not  charged 
upon  the  realty  specifically  devised.  (0.  C.)  Mur- 
phy's EsUte,  232. 
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The  rale  that  in  case  of  a  devise  for  life  with  re- 
mainder to  sarvivors,  the  time  of  survivorship  to  be 


taken  is  the  testator's  death,  wiH  not  he  applied  where    334. 
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maintenance,  were    payable  to  L.   on  his  coming  of 

age  in  addition  to  the  $1000.     Lightuer  v.  Lightner, 


it  appears  from  the  will  that  the  testator  intended  the 
sorvivorKhip  to  be  taken  as  of  another  time.  Woelp- 
per's  Appeal,  233.  • 

A  devise  in  trust  for  certain  daughters,  with  re- 
mainder after  their  respective  deaths  to  the  **  surviving 
brothers  and  sisters,  and  the  lawful  issue  of  such  as 
may  be  dead,  .  .  .  provided  that  if  my  said  daughters, 
or  either  of  them,  should  die  leaving  lawful  issue,  the 
share  of  such  daughter  so  dying  shall  go  to  and  be 
equally  divided  among  such  issue,"  gives  a  remainder 
on  the  death  of  each  daughter  only  to  those  brothers 
and  sisters  who  survive  her.     Id. 

A  devise  in  absolute  terms  is  not  curtailed  by  the 
existence  of  a  power  of  sale  of  the  subject  thereof  for 
the  debts  of  the  testator.     Geiger's  Appeal,  264. 

Where  a  devise  in  absolute  terms  is  followed  by  a 
direction  that  on  the  deFisee's  death  the  property 
shall  be  sold,  the  testator's  debts  paid,  and  the  re- 
mainder of  the  proceeds  be  distributed  amongst  certain 
persons,  the  estate  given  to  the  first  devisee  is  for  life 
only.     Id. 

A  testator  devised  to  bis  wife  '*  all  my  improve- 
ment and  income' '  of  certain  realty,  she  to  pay  his 
debt, and  **if  she  cannot  pay  it,  she  shall  sell  so  much 
of  the  land  to  pay  for  the  rest  of  the  laud  and  keep  it 
for  her  one  youae,  as  long  as  she  keeps  my  name,  and 
after  she  marries  .  .  .  she  shall  have  the  one-half  of 
all  my  real  and  personal  property  fer  her  own  youse, 
and  the  other  half  to  niy  3  sisters."  To  this  was 
added  a  direction  to  the  executor  to  divide  the  tes- 
tator's property  on  the  marriage  of  the  widow,  accom- 
panied by  a  power  of  sale  :  held^  the  wife  took  an 
estate  durante  viduitate,  which  was  not  enlarged  by 
the  power  of  sale  for  the  payment  of  debts,  or  by  the 
subsequent  provisions  of  the  will.     Long  v.  Paul,  361. 

Bequests  were  made  to  the  Old  Man's  Home,  located 
at  X.,  (5000;  to  ihe  Old  Man  and  Old  Woman's 
Home,  located  at  X.,  $5000.  It  appeared  that  there 
were  no  charities  at  X.  whose  names  exactly  corre- 
sponded with  the  language  of  the  will,  but  that  two, 
whose  names  were  the  "Old  Men's  Home"  and  the 
"  Widow's  Home  and  Asylum  for  Aged  and  Indigent 
Women,"  were  located  at  X.  under  the  same  roof,  but 
under  separate  management ;  it  also  appeared  that 
the  names  used  by  the  testator  were  those  fiequently 
applied  to  the  institutiou  :  heid^  that  the  Old  Men's 
Home  took  the  first  bequest,  and  that  the  second 
should  be  divided  equally  between  the  Old  Men's 
Home  and  the  Widow's  Home  and  Asylum  for  Aged 
and  Indigent  Women.     (0.  C.)     Ougan's  Estate,  287. 

A  will  may  be  so  made  as  to  constitute  part  of  a  con- 
tract between  a  testator  and  a  devisee,  and  be  as  to 
the  said  contract  irrevocable.  See  Gortbact.  Smith 
V.  Tuit,  312. 

A  will  gave  the  testator's  son  H.  $1000,  to  be  paid  on 
his  arrival  at  the  age  of  twenty-one,  the  rest  of  the  estate 
to  be  divided  between  the  testator's  two  sons,  U.  and  L. 
Of  L.'s  share  $l(tOO  to  be  paid  to  him  on  his  majority, 
the  residue  to  i  e  used  in  purchasing  for  him  a  farm  of 
which  L.  should  have  full  control,  but  no  power  to  sell 
or  convey,  with  remainder  on  L.'s  death  to  his  issue, 
or  in  default  of  them  then  over.  During  L.'s  minority 
the  guardian,  by  order  of  the  Orphans'  Court,  applied 
$1000  to  his  maintenance  :  heldj  the  gitt  of  $1000  was 
absolute,  and  the  sum  paid  for  the  maintenance 
should  be  deducted  from  the  residue  and  not  from  the 
$1000,  and  that  any  accumulations  during  L.'s  mi- 
nority, after  deducting  the  amount  expended  for  his 


A  testatrix  made  a  devise,  in  trust  to  pay  each  of  her 
children  an  equal  proportion  of  the  income  of  the  es- 
tate for  life  and  to  convey  to  the  issue  of  each  upon 
his  or  her  death  ;  but  if  any  ^hould  die  without  issue 
to  pay  over  the  income  of  his  or  her  share  to  the  tes- 
tatrix's surviving  children  or  their  issue,  *' provided 
that  each  of  my  children  shall  have  power  to  limit  and 
appoint  ....  the  rents  and  income  of  her  share  to 
any  surviving  widows  or  husbands,"  durante  vid- 
uitate^  ....*'  and  provided  as  respects  any  of  my 
children,  who  may  leave  issue  upon  the  further  trust 
to  ...  .  convey  his  or  her  share  ....  to  and  among 
his  or  her  child  or  children  ....  as  he  may  .... 
appoint,''  etc. :  held^  the  will  gave  a  power  of  appoint- 
ment to  the  widow,  not  only  to  those  children  of  the 
testatrix  who  should  die  without  issue,  but  to  all.  (O. 
C.)     Miffiin's  Estate,  463. 

Where  a  will  contains  pecuniary  legacies  far  in  excess 
of  the  amount  of  the  testatrix's  personalty  and  shows 
a  manifest  desire  to  dispose  of  all  of  the  testator's  es- 
tate, the  legacies  will  be  held  charged  upon  the  realty. 
(0.  C.)  Linnard's^tate,  492.  (O.C.)  Wiltberger's 
Estote,  4^3. 

A  will  provided  that  a  legacy  after  the  death  of  a 
life  tenant,  should  **  become  part  of  my  residuary  es- 
tate," and  bequeathed  a  certain  sum  "  should  there  be 
any  residuary  :"  held^  to  be  equivalent  to  a  residuary 
clause  for  the  purpose  of  showing  an  intent  on  the  part 
of  the  testator  to  dispose  of  his  entire  estate.     Id. 

In  a  devitse  in  trust  for  certain  children  of  the  testa- 
tor, and  if  either  or  both  should  die  without  leaving 
children  **  said  estate  shall  be  divided  pro  rata  to  my 
other  surviving  children  mentioned  in  my  aforesaid 
will'*  the  **  surviving  children"  interested  are  those 
who  survive  the  testator  and  not  those  who  survive  the 
cestui  que  trust,  only.     (0.  C.)     Sterling's  Estate,  495. 

See  Eemainobr.  Commonwealth  Title  Ins.  Co.'s 
Appeal,  35. 

WINDOW.  The  maintenance  of  an  unauthor- 
ized window  in  a  party  wall  is  a  nuisance  which  may 
be  abated  by  proceedings  in  equity.  (C.  P.)  Data  v. 
Phillips,  382. 

WITNESS.     See  Evidbkcb. 

WRIT  OP  BRROR.  A  writ  of  error  does  not  lie 
to  a  proceeding  not  according  to  the  common  law,  unless 
it  be  expressly  provided  for  by  btatute.  Davenport  v. 
Jones,  43. 

A  writ  of  error  will  not  lie  to  the  order  of  a  Court 
making  absolute  a  rule,  obtained  under  Act  of  June 
24,  1885,  by  claimants  in  possession  of  a  tract  of  land 
against  purchaHors  thereof  at  a  commissioner's  sale,  to 
bring  ejectment  therefor  within  ninety  days.     Id. 

An  order  setting  aside  an  executien  is  a  subject  of  a 
writ  of  error.     Feagley  v.  Norbeok,  227. 

When  the  record  does  not  show  that  the  issuing  of 
an  execution  was  irregular,  (he  refusal  of  a  Court  to 
set  it  aside  is  not  reviewableon  a  writ  of  error.  Harris 
V,  Sheldon,  370. 

Where  on  a  writ  of  error  the  Supreme  Court  has 
fallen  into  error  though  a  misstatement  of  fact  in  a 
paper-book,  and,  on  the  re-trial  in  the  Court  below,  the 
Judge  refuses  to  correct  the  mistake  and  follows  the 
opinion  of  the  appellate  Court  literally,  the  mistake 
may  be  corrected  upon  a  second  writ  of  error.  Bly- 
myer  t;.  Colvin,  315. 

A  writ  of  error  lies  to  the  dismissal  by  the  Court,  of 
exceptions  to  the  report  of  a  referee  under  the  Act  of 
June  16,  183(5.     Harns's  Appeal,  370. 


-  ^^        END  OF  VOLUME  XXIV. 
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